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Docket No.-50-302
License No. DPR-72
Re: 10CFR 50.7

June 16, 1989
3F0689-14

Mr. Stewart D. Ebneter
Regional Administrator
United States Nuclear Regulatory Commission
Region II
101 Marietta Street, N.W.
Atlanta, Georgia 30323

Re: Crystal River 3 Nuclear Plant

Dear Mr. Ebneter:

Florida Power Corporation (FPC) hereby responds to your letter of
May ' 4, 1989, which requests -information in connection with a
finding by the Department of Labor's (DOL's) Wage and Hour Division
-after a brief investigation of a complaint initiated by two former
employees of Fluor Constructors, Inc., a contractor of FPC's, in
March of 1989. That . initial finding indicated that the former
' Fluor employees were engaged in protected activity within the
meaning of 5 210 of the Energy Reorganization Act (ERA), and that
discrimination by FPC was a factor in the employment action taken
with regard to them.

As requested, this response (1) provides the basis for the
employment action regarding these former Fluor employees, and (2)
describes.the actions taken or planned to ensure that the actions
in question will not have a chilling effect in discouraging other
licensee or contractor. employees from raising safety concerns.
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As discussed below, the former employees' safety concerns were
fully investigated by the NRC and found to be without merit.
Furthermore, . the finding by the Wage and Hour investigator is
entitled to little weight, and it- is FPC's firm belief that no
violation of the employee protection provisions of the ERA or of
'10CFR 50.7 has occurred.

Discussion

1. Eackaround - Prior DOL Comolaint

In March of 1988, the former Fluor employees at issue.
initiated a complaint with the Department of Labor alleging
that they had been released by Fluor from employment at the
Crystal River Nuclear Station as a result of having raised
concerns about safety practices at the plant. Specifically,
they claimed that they were laid off their jobs as a result
of demanding ' that they be provided with respirators while
working at the site -- despite the conclusion of FPC Health
Physics personnel, in performing their As Low As Reasonably
Achievable (ALARA) review, that the environment did not call
for. respirator use.

At about the same time as the DOL complaint was' filed, these
employees initiated a verbal complaint with the Nuclear
Regulatory Commission (NRC) that FPC had violated several
radiation safety procedures at the site.

The Department of- Labor subseq;ently issued an order
concluding, after a full hearing before an Administrative Law :

Judge, that the employees at' issue had been laid off because |
of a lack of work at the site, and not because of their safety !

complaints. The employees filed an appeal of this decision
which is currently pending.

At the same time, the NRC investigated the verbal allegations,
conducted an unannounced inspection, and issued Inspection
Report 88-32 dated December 2, 1988. As to the allegations |

that workers were denied respirators in high radiation areas
'

and contaminated areas, the NRC found that " respirators were
not required, therefore, no regulatory requirements were
violated." Inspection Report at 2. Indeed, the Report found
all the allegations to be without merit.
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2 '. The DOL Comolaint Currentiv at Isf.ng

In March of 1989, these former Fluor employees we'e among 15r
pipefitters referred to Fluor by the local union to perform
work at the . Crystal River site during the current outage.
Fluor representatives contacted FPC personnel to determine
whether these employees were eligible to be badged for
unescorted access to perform the scheduled work. I

A cursory investigation by the Wage and Hour Diviston,
consisting of a single, brief telephone inquiry, result 6d in
a preliminary determination that the former Fluor employees
had been engaged in a " protected activity" within t h meaning
of the ERA, and that discrimination as prohibited by that
statute -- i.e., refusal by FPC to allow them access to the
plant arising from their having filed complaints with DOL
against Fluor alleging violations of the employee protection
provisions of the ERA -- was a factor in the actions that
comprised their complaints. Nothing in this finding, however,
indicates that the fact that safety concerns were brought to
the NRC figured in any way in the DOL's preliminary
determination of discrimination. An appeal of this finding
was taken initially by all parties, but as discussed below,
some aspects of the appeal have been withdrawn.

3. Basis for Employment Action Taken

|
|

|
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It is plant policy under Crystal River Plant Policy Statement
#7, and it is required by federal regulations (10CFR Part 20,
29CFR Part 1910), that respirators be used only when
engineering controls are not feasible or effective to reduce
airborne contamination below specified levels, or where
respirator use will not cause an increase of external
radiation exposure greater than the internal radiation
exposure the respirator would prevent. In the instant case,
these employees insisted that they be provided with
respirators before continuing their work in the decay pits,
although FPC Health Physics Technicians, based on air sample
results and the use of portable ventilation, concluded that
respirators were unwarranted. In an abundance of caution,
however, the Radiation Protection Manager decided nonetheless
to allow the employees to use respirators one more time and
to again collect air samples. The air sample results
supported the earlier decision that respirators were
unnecessary.

As NRC regulatory guidance points out, the use of.a raspirator
as a substitute for engineering controls, or when not needed,
subjects the user to additional stress and an increased risk
of injury by interfering with vision, freedom of motion, and
the ability to communicate. See NUREG-0041 (Manual of
Respiratory Protection Against Airborne Radioactive
Materials) , Chapter 2 at 2.1. Permitting respirator use when
unnecessary is also inconsistent with 10CFR Part 20 (Standards
for Protection Against Radiation), 29CFR Part 1910 (OSHA
standards on Respiratory Protection), and Reg. Guide 8.15
(Acceptable Programs for Regulatory Protection), wb3 ;h

prescribe the specific circumstances when respirators are
permitted to be used to protect the health of the employee.
As OSHA guidance points out, "[ respirators shall not be used
arbitrarily by any employee." See Industrial Hygiene
Association, Respiratory Protection Manual and Guideline at
1. Thus, to have insisted, as these employees did, on using
respirators when the personnel responsible for radiation
protection determined they were unnecessary, constituted a
departure from plant safety procedures, as prescribed by
regulations and regulatory guidance. This point is
underscored by the fact that FPC Health physics personnel have
estimated that based on radiation dose rates at the job site
and the additional time required to don and doff respirators,
using respirators increases whole body radiation exposure five
millirem for each entry and exit to the work site. Thus, from
an AIARA perspective, if respirators are determined to be
unnecessary, it would be inappropriate to wear them, which was



. _ _ _ _ _ _ _-

y

*'
i ,.

Mr. Stewart D. Ebneter
June 16, 1989

,

3F0689-14
Page 5

the . reasoning of FPC in this instance. The NRC, in its
inspection report, concurred with this reasoning, concluding
that no regulatory requirements had been violated in not
providing for respirators in these radiation and contaminated
areas since respirators were not required. Inspection Report

~

at 2.

-

In short, FPC's decision to not badge these employees was the
result of its conservative " safety-first" philosophy, and not
because of any retaliation for filing complaints alleging
violations under the employee protection provisions of the
Energy Reorganization Act.

4. The Initial Findina by the Wace and Hour Investigator

In a very brief decision, the Investigator for the Wage and
Hour Division concluded that FPC had discriminated against the
former Fluor employees by refusing to allow them access to the
plant because - they had filed complaints with DOL alleging
violations of the employee protection provisions of the ERA.'
The basis for the finding appears to be a two-minute telephone
conversation with the FPC plant manager.

The NRC should accord little weight to the DOL's preliminary
finding, which was based on a cursory investigation at best,
and which has not been substantiated in a hearing on the
record. The employees have appealed the portion of the
finding pertaining to the time from which the alleged
discrimination dates. Although FPC also filed an appeal of

_ _ _ _ _ _ - - - - _ _ _ _ _ _ _ _ . _ _ _______________i
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the order initially, it decided to withdraw the appeal for
internal reasons, including the time and expense that would
be involved in an appeal, and alternative methods of
compliance which are available, and this should in no way be
viewed as tantamount to an admission of liability.

Moreover, there has never been a finding by DOL,that these
employees were in any way censured as a result of bringing
safety complaints to the NRC. No consideration of the safety
complaints filed with NRC was given by FPC in making the
decision not to badge these employees. FPC believes that the
DOL investigator misconstrued the basis for the decision not
to rebadge, and that when understood in light of the
circumstances discussed above, it is evident that the decision
was made in the interest of plant safety. In short, FPC, when
confronted with a situation presenting a possible safety and
security risk, took the conservative action, especially in
view of the fact that the employees' refusal to work without
respirators was found to be unreasonable and all their safety
concerns were found by the NRC to be without merit.

5. Actions Taken or Planned to Avoid Chillina Effect

Florida Power Corporation does not believe the allegations
involved will give rise to a chilling effect. As stated
previously, FPC firmly asserts that the employment actions at
issue were not the result of retaliation for the employees'
expression of safety concerns to the NRC. Moreover, the
allegations made at the most recent proceeding have not been
substantiated by a hearing on the record. Unsubstantiated
allegations of discrimination should not be considered to
create a chilling effect.

FPC is absolutely committed to both the letter and the spirit
of the emp'oyee protection provisions of the ERA, and
accordingly p osts in appropriate areas of the plant Form NRC-
3 containing the information on employees' rights to express
concerns.

Moreover, all licensee and contractor employees receive
General Employee Training, in which it is emphasized to
employees that it is their responsibility and duty to bring
safety complaints forward to management or the NRC, and that
they need not fear retaliation for doing so. That training
is specifically provided in the General Employee Training
Lesson Plan.
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Finally, FPC's commitment to encouraging employees to come
forward with safety concerns is reflected in Policy NOD-36,
" Employee Protection from Discrimination for Engaging in
Certain Protected Activities."

6. Conclusion

In light of the above discussion, FPC believes that no
enforcement action is warranted. If additional information
is required, we will, of course, provide it.

Very truly yours,

/s/

W. S. Wilgus
Vice President
Nuclear Operations

/feb

Attachment
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