April 3, 1989

ALL AGREEMENT AND NON-AGREEMENT STATES
UNAUTHORIZED DISTRIBUTION OF LIGHTNING RODS CONTAINING SOURCE MATERIAL

A number of States have learned of the distribution of lightning rods
containing thorium, These devices have been distributed by & general
Yicensee of New York, Heary Brothers. Our Offices of the General
Counsel and Nuclear Materials Safety and Safeguerds hive reviewed
this matter and concluded that {2) the distribution of lightning

rods containing source material as & consumer product is not
authorized by NRC, and (b) the distribution of & consumer product

is not an activity contemplated 2s coming under a general license.
Accordingly, we have requested New York to take appropriete steps

to cease such distribution by the New York genersl licensee and to
obtain 2 plan from the general licensee for recovery of the devices
distributed to date.

Should the general licensee wish to do so, 2 petition for rulemaking
can be filed with NRC to amend 10 CFR 40,13, “Unimportant quantities
of source material™ to include lightning rods containing source
materisl.

We will keep you informed as developments warrant,

origina! signed by Carlton Kammerer

Cerlton Kammerer, Director
State, Local and Indian Tribe Programs
Office of Governmental and Public Affairs
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STATE OF NEW YORK
DEPARTMENT OF LABOR
- Division of Seety and Health
ONE MAIN ST
_DROOKLVN. NY, 11301

PADIOLOGICAL HEALTH UNIT.
(TEL.NO. -718- 79 /-7642)

 VIA EXFRESS MAIL

April 13, 1989

——— - ———— - ¢

: vﬁea- Bros. ;
- Lightning Protection Co.,Inc.
11291 Moore.Road
Springville, New York, 714141

Attn: Mr. Kenneth P. Eeary
President

Dear Mr. Heary:

The U.S.Nuclezar Regulatory Commission (NRC) hes issuel an
interpretation regerding the distribution of thorium air terminel
lightning preventors. NRC has stated that thorfum air termircal -

. lightning preventors are consumer. products and must be distributed-
pursuant to an exemption such as, listed in Table 1 of Industrial
Coée Rule 38, and not pursuant to Item (d) of Teble 3.

Based on this interpretaticon,the attached Order tc Cemply
i issued reguiring ycu to immedietely cease distributiozn of thor-
ium 2ir terminel lightning preventors, and develop & recell Plan
within 20 deys for the thorium air terminal lightning preventors
which you have distributed. : : ;

" The NRC interpretation is attached.

Sincerely,

Fiancid J, &%Zgy _
Principal Radiyphysicist
l ~

MeGreth, U.S.N.R.C.
.Hardin, CRCPL
1l 2greement States
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R STATE OF NEW YORK
DEPARTMENT OF LABOR
T RN,
BROOKLYN,N.Y, 11202

ORDER T0 COMPLY . L e

LIGHTNING PROTECTION CO. ING.
11281 Moore Rozd - -

_Springville, New York 14141

‘April 12, 1989

Based on the fect that Heary Bros.Lightning Protection Ce.

(1)

immediately cezse distribution of thorium

nal lightaing preventors o

air terminal lightning preventors and,

{2)

Develop a recall Plan and submit it to Prin-

cipal Radiophysicist for review and approval
by May 10, 1889 for all thorium air terminal
lightning preveptors distributed by firm or ...

affiliated firms.
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2 consumer product in violaztion of the Cener-
al License in Ttem (&), Table 3, Section 38.41
Rule 38, Fea
cered tos-

of . Industrial Code, -
ry Bros. Lightning Protectien Co., Inc., is hereby or-
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