IN RESPONSE, PLEASE

UNITED STATES REFER TO: M871202

NUCLEAR REGULATORY COMMISSION del
WASHINGTON, D.C. 20665 s BN
Saant December 9, 1987
OFFICE OF THE
SECRETARY

MEMORANDUM FOR: Victor Stello, Jr.
Executive Director for Operations

William C. Parler, GCeneral Counsel

FROM: ﬁ{?gﬁ;el J. Chilk, Secretary
SUBJECT: STAFF REQUIREMENTS =~ AF®IRMATION/DISCUSEION

AND VOTE, 3:30 P.M., WEUNESDAY, DECEMBER 2,
1987, COMMISSIONERS' CONFERENCE ROOM, D.C.
OFFICE (OPEN TO PUBLIC ATTENDANCE)

I. SECY-87-261 - Final Rule Regarding Completeness and
Accuracy of Licensee Communication with the NRC

The Commission, by a 5-0* vote, approved publication of amend-
ments to Appendix C of 10 CFR Part 2 and Parts 30, 40, 50, 38,
60, 61, 70, 71, 71, 110, and 150 as modified on the attached
pages. The amendments codify the obligations of licensees and
applicants for licenses to provide the Commissinn with complete
and accurate information, to maintain accurate records and to
provide for disclosure of information identified by licensees
as significant for licensed activities. Commissioner Bernthal
also provided additional views to be published with the FRN.

The FRN should be revised as ncted and forwarded for signature
and publication in the Federal Register.
(EDO) (SECY Suspense: 12/21/87)

* Section 201 of the Energy Reorganizaticn Act, 42 U.S.C §5841,
provides that action of the Commission shall be determined by a
"majority vote of the members present."” Commissioner Roberts
was not present when this item was affirmed. Accordingly, the
formal vote of the Commission was 4-0 in favor of the decision.
Commissioner Roberts, however, had previously indicated that he
would approve this paper and had he been present he would have
affirmed his prior vote.
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II. SECY-87-280 - Implementation of the Freedom of Information
Reform Act of 1986; Final Rule Amending 10 CFR Part 9,
Subpart A, and Mlnor*fbnformlng Amendments to 10 CFR Part 2
and Part 6 Subparts B, ¢, and D

The Commission, by a 5-0* vote, approved amendments to 10 CFR
Parts 2 and 9 in order to conform NRC's Freedom of Information
Act (FOIA) regulations to the FOIA as amended in 1986, current
NRC organizational structure, and current agency practice and
delegation.

The FRN should be forwarded for signature and publication in
the Federal Register.
(EDO) (SECY Suspense: 12/21/87)

11I. SECY-87-281 - Procedures to Follow Licensing Board
Decision on Disposal of Accident-Generated wWater at TMI-2

1ne Commission, by a 5-0** vote, approved an order which
specifies the procedures the Commission will implement in
carrying out its May 1, 1981, commitment to approve any plans
for disposal of accident-generated water at Three Mile Island
Unit 2.

(Subsequently, on December 3, 1987, the Secretary signed the
Order.)

Attachments:
As stated

cc: Chairman Zech
Commissioner Roberts
Commissioner Bernthal
Commissioner Carr
Commissioner Rogers
GPA
PDR - Advance
DCS - 016 Phillips

* Section 201 of the Energy Reorganization Act, 42 U.S.C §5841,
provides that action of the Commission shall be determined by a
"majrrity vote of the members present." Commissioner Roberts
was 1.0t present when this item was affirmed. Accordingly, the
formal vote of the Commission was 4-0 in favor of the decision.
Commissioner Roberts, however, had previously indicated that he
would approve this paper and had he been present he would have
affirmed his prior vote.

** Section 201 of the Energy Reorganization Act, 42 U.S.C

§5841, provides that action of the Commission shall be deter-
mined by a "majority vote of the members present." Commissioner
Roberts was not present when this item was affirmed. Accordingly,
the formal vote of the Commission was 4-0 in favor of the
decision. Commissioner Roberts, however, had previously
indicated that he would approve this paper and had he been
present he would have affirmed his prior vote,



", e N D pad ! - o “oded o ‘ " * . -
DT R TR TR R LR B} . PARE S i i g 0 "*".".'A—"“iv PR TR LIS R Pt Ty

“OMMISSIONER CARR'S COMMENTS ON SECY 87-261

1 approve the proposed finali rule subject to indicated changes on
certain pages of the rulemaking notice that are attached “o this vote

sheet:

1. I agree with the Chairman’'s proposed modifications to eliminate the
use of the term "flagrant”. I have indicated additional places (pages 14
and 34) in the notice where that term should alsc be eliminated.

2. 1 have proposed revised wording in response to the comment on the use
of the term "careless disregard’. Although the term has come to mean
“willful” at least in a civil context, it is a less than perfect
description. I don't believe that the Commission really disagrees with
the commenter that 'careless disregard” should be used to connote
reckless or wanton behavior, particularly when describing circumstances
in which the term "material false statement” may be applied. Thus, I
suggest the following revizion on page 14 to make the point clear:

|
“The corcept of ‘'careless disregard' goes heyond simple ‘
negligence, as the term has been applied in judicial decisions {
defining willful conduct and as it has been applied by this
agency. See., e.g.. Trans World Airlines, Inc. v. Thurston, 83 ‘
L Ed.2d 523, 537 (1985); Reich Geo-Physical, Inc., ALJ-85-1, 22
NRC 941, 962-63 (1985). 'Careless disregard’ connotes a
reckless regard or callous indifference toward one's
responsibilities or the consequences of one’s actions., and in
that sense it appropriately describes circumstances in which
the Commission may apply the term ‘material false statement’'.’
\
\
|

3. Section 107 of the Atomic Energy Act pertaining to operators’ licenses
should be referenced on page 17 of the notice. because this rule is
modifying the provisions of Part 55.

4. The version of Supplement VII of the enforcement policy in the notice
uses outdated versions of our guidance on discrimination and harassment
violations and should be corrected to reflect the changes published in 82
Fed. Reg. 36215, 36227 (Sept. 28, 1987)(!2

13 ™ ‘
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NUCLEAR RECULATORY COMMISSION
10 CFR Parts 2, 30, 40, 50, 55, 60, 61, 70, 71, 72, 110 and 150

Completeness and Accuracy of Information

r..\ACENCY: Nuclear Regulatory Commission.
4.‘ ACTION: Final rule and statement of policy.
& SUMMARY : The NRC is amending its regulations to codify the obligations

of licensees and applicants for licenses to provide the Commission with

v,fk@«) ble

Y
92 complete and ¢:-Jrate information, to maintain accurate records and to
2
.3 3 $ éprovldc for disclosure of information identified by iicensees as significant for
"ﬁtx : re-emphcsiges Is need To
" ‘Ee-ucensed activities. This action is—mecessary—because the NRC et receive
£ X .
g’gz‘complete, accurate, and timely communications from its licensees and license
* L '5%
§ ) szapplicants if the NRC is to fulfill its statutory responsibilities. In addition,
g néw
< 3‘38 che Commission is revising its Enforcement Policy to reflect the -asensed rule.
o : Y

EFFECTIVE DATE: (Insert date to be effective 30 days after publication.)

FOR FURTHER INFORMATION CONTACT: Mary .E. Wagner, Office of the
Ceneral Counsel, U.S. Nuclear Regulatory Commission, Washington, 0.C.

20555, Telephone: " (301) 492-86%59,

SUPPLEMENTARY INFORMATION:

|. Background

On March 11, 1987, the Nuclear Regulatory Commission published in the

Federal Register (52 FR 7432) a proposed rule to codify an applicant's and
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licensee's obligation to ensure the completeness and accuracy of its

communications with the Commission, 0 maintaip accurate records and to
report to the NRC information Identified by the applicant or licensee as
having 2 significant Implication for the public health and safety or common
defense and security. ‘
As discussed In the statement of considerations that accompanied the :
proposed rule, accuracy and forthrightness in communications to the NRC by |
licensees and appiicants for licenses are essential if the NRC is to fulfill igs.
and Tha speratron O] avclnr abtes
responsibilities to ensure that utilization of radioactive matorlaIA is consistent
with the health and safety of the public and the common defense and
security. Several provisions of the Atomic Energy Act highlight the
importance of accurate information. Section 186 provides that:
Any license may be revoked for any material false statement in

the application. or any statement of fact required under
section 182 . . . . ;

Section 182 provides that:

The Commission may at any time after the fiing of the original

application, and before the expiration of the license, require

further written statements In order to enable the Commission to |
determine whether the application should be granted or denied or |
whether a license should be modified or revoked. All applications |
and statements shall be signed by the applicant or licensee.

Applications for and statements made in connection with, licenses

under sections 103 and 104 shall be made under oath or

affirmation. The Commission may require any other applications

or statements to be made under oath or affirmation.

This need for accuracy in communications has been emphasized through the
adoption in licensing provisions, although not on a uniform basis, of
requirements regarding the submission of applications. _S_eg eg.. 10 CFR )(
50.30(5), 55.10(d), 61.20(a), 70.22(e) and 72.11(b).




The Commission's expectation of accuracy In communications has not been

limited to written information submitted in applications. The Commission's
decision in a 1976 enforcement action taken against a utility established a
comprenensive requirement for applicants and licensees to provide complete
and accurate information to the Commission. In that case, false statements
were alleged to have been made in the utility's submissions to the Commission
on the geology of the plant site, Omissions of information by the utility
were also evaluated: two were failures to present evidence at the Licensing
Board construction permit hearings about suspected faulting and the third
omission was the utility's failure to provide the Board or staff with reports
prepared by its geology consultant, In its decision, the Commission
concluded "that the material false statement phrase in the Atomic Energy Act

may appropriately be read to require full disclosure of material data".

Virginia Electric ¢ Power Company (North Anna Power Statio Units 1 and
haema?‘w VEPCQ)
2), CLI~76-22, & NRC 480 (1976), aff'd, 571 F.2d 1289 (4th Cir. 1978). The
A
Commission decided materiality is to be judged by whether information has a
natural tendency or capablility to Influence an agency decisionmaker; that
knowledge of the falsity of a material statement is not necessary for a material

false statement under section 186 and that material omissions are actionable to

the same extent as affirmative materjal false sjatements.

/naccvra
Under this standard, both the written statements and omissions made by
/7 f @se
the utllit!' were subject to civil penalties. In subsequent years, the

Commission took a number of enforcement actions for material false statements.

These enforcement actions included the following factual situations: omission

of information about receipt of draft reports during oral statements made in




46 witnesses drawn from NRC staff, licensees, industry groups and

, o Whows (OUmen
law/consulting groups gave testimony to the Committee, many . on

the material false statement policy. The Committee's conclusions and

recommendations are summarized in the March 11, 1987 Federal Register

notlcem?(’&'lg ﬂ’/‘s fv/e

1. Analysis of Public Comments

In response to the March 11, 1987 Federal Register notice, the
Commission received comments from 23 organizations and individuals, Including
utilities, law firms, citizens' organizations, a medical physicist, a commercial

g%/?ff/
testing laboratory, an/’ members of the public. Coples of the comments may
be examined in the Commission's Public Document Room at 1717 H Street, NW,
washington, DC. The comments, summarized and responded to below, have
been categorized under the following topics: (1) licensee notification of

significant information; (2) legal Issues; (3) material false statements; and

(4) completeness of information.
Licensee Notification of Significant Information

Many commenters opposed the adoption of paragraph (b) of the
regulation, in its entirety. A variety of reasons were given as to why para-
graph (b) should not be adopted.

Comment: Several commenters expressed the view that the reporting

requirements of paragraph (b) are vague and difficuit to implement; what is




"significant" Is not defined, and cautious licensees will flood the Commission
with Information.

Response: The Commission believes that the requirements of proposed
paragraph (b) are sufficiently clear that licensees will be able to determine
when reporting is required. The standard for reporting is not so broad that
licensees should have difficulty recognizing it. For example, the rule does
not require licensees to predict what the NRC will likely deem to be "material"
information, an arguably vague standard; rather, the standard is one of a
licensee's own recognition of information with significant health or safety or
common defense or security Implications. This is a standard that the
Commission should reasonably expect Hgmddnd .yMonover, the
notice of proposed rulemaking gives guidance, in the form of examples, as to
what could indicate recognition by licensees of the significance of the
information. As noted In VEPCO, no specific set of regulations can be
expected to cover all possible circumstances; within this constraint, the
Commission believes the requirements of paragraph (b) are clearly set forth.

Comment: One commenter expressed the view that the provision that the
requirement is "not applicable to information . . . required to Dbe
provided . . . by other requirements" could be interpreted to mean that
paragraph (b) does not apply to power reactors.

Response: The provision that the rule is "not applicable to information

required to be provided . . . by other requirements"” is intended to
make clear that the rule requires the reporting of residual information not

covered by one of the specific reporting requirements, and is not intended to

exempt power reactor licensees from the provision.




are objective indicia of recognition that can be used by the NRC in

determining whether a licensee in fact recognizes the significance of the
information in question. The Commission believes that the rule as drafted,
requiring reporting of significant information only when licensee recognizes it
as such, offers more guidance to a licensee than a formulation which would
require a licensee to try to predict what the Commission will deem to be

material, and Is sufficiently specific to discourage attempts to evade the rule.
Legal Issues

Comment: One commenter questioned the Commission's legal authority to
" impose an '"additional recordkeeping requirement' and a "new notification
requirement", arguing that section 182 of ihe Atomic Energy Act does not
authorize the imposition of a generic recordkeeping requirement or generic
notification requirement.

Response: The Commission has extensive statutory authority in addition
to section 182 to require licensees and applicants to report complete
information and to maintain accurate records. That authority is derived from
the licensing provisions in the Atomic Energy Act &z-u-nh the rulemaking
authority of section 1610 of the ‘Atomic Energy Act, which permit the
imposition of reportlﬁg rcqul.rements and recordkeeping requirements., Neither
Paragraph (a) of the new rule, which codifies an applicant's and a licensee's

obligation to ensure the accuracy of its communications with the Commission,

nor paragraph (b), which codifies in modified form the "full disclosure"
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aspects of the VEPCO decision, creates any new obligations for licensees and XX
applicants.

Comment: It was also argued that section 186 of the Atomic Energy Act
permits revocation of a license only for a material false statement in
connection with a license application or with statements provided in response
to a request under section 182,

Response: The commenter's conclusion is based on his reading sections
182 and 186 of the Atomic Energy Act to say that a material false statement
can exist only when the statement in question is contained in an application
or sought by the NRC under section 182 of the Act. The commenter |s both
misreading section 186 and misconstruing the basis of authority for the new
rule. One can make the argument that a literal reading ‘of the Atomic Energy
Act requires a false statement to be In an application or a response sought by
the NRC under section 182. However, the court in VEPCO held that the poe
Commission's expanded interpretation of section 186 permitted the term
"material false statements" to encompass omissions as well as affirmative
statements. Moreover, the Commission's long standing practice since the

VEPCO decision has been consistent with the VEPCO interpretation to reach A

statements and omissions not contained in an application or section 182
response,

More importantly, the new rule does not utilize the term "material false
staterent" and is not based solely on sections 186 and 182. Rather, the rule
is also based on the licensing provisions of the Act and section 161, It is
inconceivable that Congress would have established the broad regulatory

authority in the Atomic Energy Act, which is considered unique, Siegel v. X
S ———————— .




X AEC, 400 F.2d 778, 783 (D.C. Cir. 1968), and not granted sufficient
A O

authority for the Commission to require communications, regardiess of the
format, to be complete and accurate. The public health and safety and
common defense and security require no less. Under the new regulations,
civil penalties would be authorized under section 234 because the reguiations
are issued under the enumerated licensing provisions in section 234(a)(1). In
addition, a violation of these regulations would constitute a violation for which
a license could be revoked under section 186, Under section 186, a license
can be revoked for failure to meet a regulation, including the communication
regulation. Finally, the Act permits a license to be revoked because of
conditions which would warrant refusing to grant a license on an original
application. Clearly, the Commission would not have Issued a license to
persons who were not committed to providing complete and accurate

information in all of their communications to the Commission.

Material False Statements

Most commenters endorsed, as a positive proposal, the Commission's
decision to exercise its discretion in the application of the term "material faise
statement" to miscommunications and limiting the use of the term to situations
where there is an element of intent. They expressed the view that careful
use of the label "material false statement" should assure that any adverse
connotation associated with its use is justified.

Comment: A few commenters opposed narrowing the application of the

term "material false statement". In their view, retention of the material faise
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statement language (and Its negative connotations) for & broad range of
communication errors would provide more incentive for licensees to report
information in a timely and complete fashion.

Response: As many commenters have pointed out, a charge of material
false statement is equated by most people with lying and an intention to

mislead. Because of this connotation, the Commission believes the charge

sueh Cper 8-y

should be reserved for Jleememe communication fallures.

Under prior policy, a material false statement could be either an
affirmative statement, oral or written, or an omission, and could be
unintended and Inadvertent as well as intentional, The Commission believes
that application of the term material fa!se statement to all of these situations
is not as effective in Iimproving accuracy and completeness of information as
the reserva'.ion of this label as an additional enforcement tool in egregious
situations. The rule will minimize the potential of persons not providing
information because of a fear of belﬁg labeled as a submitter of a material
false statement.

Comment: One commenter criticized the rule for not containing a
definition of material false statement.

Response: The Commission has decided to exercise its discretion in the
app!létion of the term material false statement by limiting the use of the term
to situations where there is an element of intent. As emphasized in the
statement of considerations accompanying both the proposed rule and this
final rule, the Commission is reserving the use of this label as an additional
enforcement tool In egregious situations, which will be determined on a

case-by-case basis. With the adoption of this rule, the Commission will have
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tne mechanism to apply *he full range of enforcement sanctions to Inaccurate
communications or records without reliance on tha term material faise
statement. Thus, the label of material false statement is no longer significant
from a legal perspective.

Moreover, the Department of Justice supports the Commissior's decision
not to define a material false statement, in view of the potential for confusion
betuien

<Seom the Commission's use of the term material false statement In Its civil

context and criminal prosecutions for material false statements ‘under

g Comment: Ore commenter objected to the use of the term 'careless
disregard" which is used in the statemcnt of considerations accompanying the
proposed rule to illustrate a situation where a material false statement (abel
mi'ght be appropriate. To the commenter, the concept cf "careless disregard"
is appropriately used in the context of negligent behavior and not where

there is an element of intent.

A
\‘\‘ﬂ}' = Response:

18 U.S.C. 1001,
:
\

Completeness of information

Comment: One commenter thought that the requirement in paragraph (a)

for "completeness of Information", if Interpretéd in a strict sense, may
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reviewer to seek additionai Information to clarify his or her understanding uf
the information already provided. This type of inquiry by the NRC does not
necessarily mean that incomplete information which would viciate this rule has
been submitted,

Normally, an Inadvertent error in an oral communication that is promptly
corrected will not result in an enforcement action. Further guidance on ora!
communicaticns is provided below in the discussion of Enforcement Policy
associated with the rule.

Comment: One commenter noted that only a very small percentage of
documents maintalned by a licensee undergo the kind of scritiny qiven to
documents actually provided to the NRC as an affirmative represeniation of
what it believes to be correct infarmation on which the NRC should rely in
licansing or regulating a plunt., The commenter predicted a "compliance
nightmare" if the standard of completeness weare appllied to all files generated

QUaJ,f assvranct.
for licensee's internal use, suc as‘(QA)ﬂlu.

lesponse: It has always been implicit in the Commission's requirements
that & licensee maintain certain records trat those records accurately reflect
the activities documented. An Incomplete QA file is a violztion of existing
requirements. The explicit statemant in paragraph (a) of the rew rule &f the
standard of accuracy of records required by the NRC tc be kept doas net in
any way change existing recordkeeping requirements or adu to the kind or

nature of records expected to be maintained.
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i1i. The New Regulations

After careful consideration of all the comments received, the Cormmission
has deleted proposed § 55.60(b), which would impose a notification require-
ment, running directly to licensed operators and senicr operators, for
significant info?matlon, and otherwise adopted the amendments in the same
form that they appeared In the March 11, 1987 Federal Register proposed
rule.

The rew regulations include identical provisions in Parts 30, 40, 50, 60,
61, 70, 71, 72, ana 110 which contain two elements: (a) a2 general! provision
which codifies the current policy which requires that all information provided
to the Commission by an applicarit or licensee or'roqulrod by the Commission

to be maiintained by the applicant or licensee shall be compiete and accurate

disclosure aspects of the cucrent material false statement policy that would
racuire applicants and licensees to report to the NRC information identified
by the appiicant or licensee as having 2 significant implicatiorn for the publAic
health and safety or common defense and security. The amendment to Part 55
contains the first element only. Sectien 150.20 is being amended to provide
that when an Agreement State licensee is operzting within NRC's jurisdiction
under the general license granted by § 150.20, the licensee is subject to the
above requirements.

These regulations are being issued under the Commission's authority in
sections 62, $3, 65, 81, 82, 103, 10M‘“i6ic. 1610, 182, and 274, as well as

:

' “in all material respects; and (b) a reporting requirement tc replace the fuil
section 186, of the Atomic Energy Act of 1954, as amended. In addition,
|
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while section 186 can be read as addressing only material faise statements
made In certain contexts, the scope of the Comadssion's responsibilities under
the Atomis Energy Act of 1954, as amended, and the Energy Reorganization
Act of 1974, as well as the Commission's decision in the _\aF_'_C'Z_Q case and
subsequent enforcement actions un-der that statement of the law, make it clear
that the Commission has the inherent authority to require commuiications with
the agency on regulatory maiters to be complete and accurate regardless of
their context. Under section 186 of tne Atomic Energy Act, failure to
observe any of the terms or provisions of any regulation of the Commissicn is
an explicit basis for revccation of a license. Thus, with the adoptior of
these new regulations regarding accuracy in communications and recorJs, a
violation of paragraph (a) or (b) of e proposed rule may be grounds for
revocation of a license as we’ as imposition of civil penalties under section
234 of the Atomic Energy Act.

The final rule codifies in a uniform manner an applicant's and a

Ve licensee's obligation, as articulated in the VEFTO decision, to ensure the

/J ACCUTACY aidavsempiotonese of its comiunications with the Commission. The
/ provision doss not create any new obligations for licensees and applicants;
/ rather, it describes in a regulation rather than in e udjudicatory decision,
/ the standard for accuracy ard completeness to be adhered to when supplying
informatior ¢ the agerzy or when generating and maintaining. records
required to be wept by the Conmission, The standard described In
paragraph (a) of the proposed rule, "complete a2~d accurate in all materizl
\( respects," continues the degree of accuracy p*escribed in the VEPCO

\ decision; that is, any information provided to the Commussnon or mainteined in
0 et ,sL
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a regulation which states a generic requirement for accuracy in information

made available to the agency, it is deemed desirable to explicitly refer to
information kept in records pursuant to Commission requirements for
inspection by the NRC, as well as information submitted to the NRC, since
the standarc for accuracy and completeness is the same for all information in
whatever form it is made available to'the Commission. This explicit statement
of the standard of accuracy required for records does not in any way change
existing recordkeeping requirements or add to the kind or nature of records
expected to be maintained.

Like paragraph (a), paragraph (b) creates no new obligation to report
information to the Commission. Rather, it merely codifies in a modified form
the "full disclosure"” aspects of licensees' and applicants' obligations
established by the VEPCO decision. In that decision the Commission

recognized its obligation "to promulgate regulations which provide clear,

comprehensive guidance to applicants and liceﬂmo at 489, \but went
on to conclude that,

[(Tlhe fact remains that no specific set of
regulations, however carefully drawn, can be
expected to cover all possible circumstances.
Information may come from unexpected sources or
take an unexpected form, but if it is material to
the licensing decision and therefore to the public
health ana safety, it must be passed on to the
Commission If we are to perform our task. . . .

Since the Iinitial description of the "full disclosure" requirement in

VEPCO, however, reporting obligations for substantial additional categories of

R i

significant safety Information have been affirmatively established, e.g.,
oA

10 CFR 21.21, and 10 CFR 50.72 and 50.73. Both material and reactor
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This change recognizes the negative connotations which are associated by
the public and the industry with the term material false statement but retains
the use of this label as an additional enforcement tool in egregious situations,
which will be determined on a case-by-case basis. The Commission expects to
use the term rarely because with the adoption of this rule, the Commission
wiil have the mechanism to apply the full range of enforcement sanctlons to
inaccurate communications or records without reliance on the term material
false statement. Consequently, the Commission sees no need to develop a

specific definition of the term "material false statement.” A

The Department
of Justice supports this approach in view of the potential for conquion from
the Commission's use of the term material false statement_in its civil context
and criminal prosecutions for material false statements under 18 U.5.C. 1001,
However, should a violation of the proposed requirement for complete and

‘accurate Information be labeled as a material false statement, it is expected
/e V€
that the communication fallure will deudaseentyp—ianeineg, for example,

instances (1) where an Inaccurate or Incomplete written or sworn oral

statement Is made knowing the statement is inaccurate or incomplete, or with

.alsr ard for Its accuracy or completeness; or (2) where an
siet s%e " disreg y ple

1/ Any characterization or use which the Commission gives to the term
material false statement as used in the Atomic Energy Act of 1954, as
amended, is, of course, limited to the Commission's civil enforcement
actions and has no legal impact on the mezning given to similar terms
and phrases used in other statutes, e.g., '8 U.S.C. 1001, or on the
authority of the Department of Justice to prosecute under such statutes.
Thus, regardless of what enforcement action NRC may take for a
communication failure, the failure may be subject to criminal sanctions.




inaccurate or Incomplete unsworn oral statement is made with a clearly

demonstrable knowledge of Its inaccuracy or incompleteness.

IV. Enforcement Policy

The Commission's existing material false statement policy Is currently

reflected in the GCeneral Statement of Policy and Procedure for NRC

Enforcement Actions, 10 CFR Part 2, Appendix C (Enforcement Policy).

Modifications to this policy to reflect the new rules and the changes to
Commission policy announced here are being published concurrently with these
new rules,

A violation of the regulations on submitting complete and accurate

information, whether or not considered a materia! false statement, can result

failure as 2 material false statement wili be made on a case-by-case basis and
will be reserved for ehesmestewiiossem-—or coreglous violations. Prior
consultation with the Commission will continue for those cases in which ‘the
staff recommends using the material false statement label. Violations involving
inaccurate or Incomplete information will be categorized based on \ne guidance
in the Enforcement Policy, Section [l (Severity of Violations), new Section VI
(Inaccurate and Incomplete Information), and the revised Supplement VIl,
Consistent with the existing supplement, willful communications failures or
communications failures regarding very significant Information are categorized
at a Severity Level | or II, and other significant communication fallures

in the full range of enforcement sanctions. The labeling of a communication
normally will be categorized at a Severity Level I1l. Less significant failures
\
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Vli. Inaccurate and Incomplete Information

A violation of the regulations on submitting compiete and accurate
information, whether or not considered a material false statement, can
result in the full range of enforcement sanctions. The labeling of a
communication failure as a material false statement will be made on a
case-by-case basis anc will be reserved for it doanemimmga.
egregious violations. Violations involving Inaccurate or Iincomplete
information or the fallure to provide significant Information identified by
a licensee normally will be categorized based on the guidance herein, in
Section |1l "Severity of Violations", and in Supplement VII.

The Commission reccgnizes that oral Information may In soume
situations be Inherently less reliable than written submittals Decause of
the absence of an opportunity for reflection and management review.
However, the Commission must be able to rely on oral communications
from licensee officlals concerning significant information. A licensee
officlal for purposes of application of the Enforcement Policy means a
first line supervisor or above as well as 2 licensed individual, radiation
safety officer, or a person listed on a license as an authorized user of
licensed material. Therefore, in determining whether to take enforce-
ment action for an oral statement, consideration may be given to such
factors as (1) the degree of knowledge that the communicator shoulid
have had, regarding the matter, in view of his or her position, training,
and expcrience, (2) the opportunity and time available prior to the

communication to assure the accuracy or comnleteness of the information,



(3) the degree of intent or negligence, If any, involved, (4) the
formality of the communication, (5) the reasonableness of NRC reliance
on the information, (6) the importance of the Information which was
wrong or not provided, and (7) the reasonab'sness of the explanation

for not providing complete and accurate information.

ste-t.
Absent at least GoLAlMMRSeelalegacd, an incomplete or - Inaccurate

unsworr oral statement normally will not be subject to enforcement action

unless it involves significant information provided by a licensee official.

However, enforcement action may be taken for an unintentionally
incomplete or inaccurate oral statement provided to the NRC by a
licensee official or others on benalf of a licensee, if a record was made
of the oral information and provided to the licensee thereby permitting
an opportunity to correct the oral information, such as if a transcript of
the communication or meeting summary containing the error was made
available to the licensee and was not subsequent!y corrected in a timely
manner.
When a licensee has corrected inaccurate or incomplete information,
,the decision to Issue a citation for the initial inaccurate or- incomplete
./‘ information normally will be dependent on the circumstances, including
the ease of detection of the error, the timeliness of the correction,
whether the NRC or the licensee Iidentified the problem with the
communication, and whether the NRC relied on the information prior to
the correction. Cenerally, if the matter was promptly identified and
corrected by the licensee prior to reliance by the NRC, orﬂbt%e NRZ

rat%

RadetrTy a question about the information, no enforcement action will be
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A knowing and intentional failure ¢ provide the notice

required by Part 21,

B. Severity |l ~ Violations involving for example:

Inaccurate or incomplete Iinformation which is provided to the

NRC (a) by a licensee official because of careless disregard

for the completeness or accuracy of the information, or (b) if

the information, had it been complete and accurate at the time
provided, likely would have resulted In regulatory action such

as a show cause order or a different regulatory positien;

Incompliete or inaccurate information which the NRC requires
be kept Iby a licensee which is (a) Incomplete or inaccurate
because of careless disregard for the accuracy of the
information on the parti of a licensee official, or (b) If the
information, had it been complete and accurate when reviewed
by the NRC, likely would have resuited in regulatory action

such as a show cause order or a different regulatory position;



"Significant information identified by a licensee" and not
provided to the Commission because of careless disregard on

the part of a licensee official;

0(// yd"ku ' rvisiogy in

&'

See 52 F
3227

A failure to provide the notice required by Part 21.

C. Severity 11l = Violations involving for example:

-

Incomplete or inaccurate Information which is provided to the
NRC (a) because of Inadequate actions on the part of licensee
officials but not amounting to a Severity Level | or Il
violation, or (b) if the information, had it been complete and
accurate at the time provided, likely would have resulted in a
reconsiceration of a regulatory position or substantial further
inquiry such as an additional inspection or a forma! request

for information; |

- Incomplete or inaccurate inYormation which the NRC requires
be kept by a licensee which is (a) inconplete or inaccurate
because of Inadequate actions on the part of licensee officials
but not amounting to a Severity Level | or |l violation, or (b)

if the information, had it been complete and accurate when



reviewed by the NRC, likely would have resulted in a

inquiry such as an additional inspection or a formal request

for information;

|
|
reconsideration of a regulatory position or substantial further {
\
\

|
3. Fallure to provide "sianificant information Identified by a j
licensee" to the Commission and not amounting to a Severity }

Level | or |l violation;

7 Adatt ;
?Z: 4. Ac{lon first s ervision in olatlop of ectlon/rrb/of
F/Z 3622? '-"6 ERA 4 gafnst an ediployee; or

\

1

|

S, Inadequate review or failure to review such that, if an
appropriate review had been made as required, a Part 21

\

1

report would have been made.
D. Severity IV - Vinlations involving for example:
1 Incompiete or Inaccurate information of more than minor
significance which is provided to the NRC but not amounting

to a Severity Level |, I!, or Il viclation;

2. Information which the NRC requires be kept by a licensee and

which is incomplete or inaccurate and of more than minor
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(2) require applicants and licensees to report to the NRC Information
identifled by the applicant or licensee as having significant Implications

for the public health and safety or common defense and security,
?WMMQ« [ ( cerrage.s
( Hon 't WW'WN‘W‘“
The same provisions will app.y to W licensees In
Agreement States--28 states which have assumed, by agreement, part of

Such litensees Wcu‘(,

jurisdiction,

Until now, the obligation of applicants and licensees to provide

\
the NRC's regulatory authority--when _opevetiag under the NRC's
accurate information to the NRC was covered, though not on a uniform

: : Anal &W
basis, in requirements governing the submission of appllcatlcns)'whlch are
contained In various parts of the regu!ations. In addition, a 1976

Commission decision in an enforcement action taken against Virginia
Flectric and Power Company (VEPCO) established a comprehensive
requirement for 2pplicants and licensees to provide complete and accurate
AlC) S
information to the Commission. However, unde; VEPCQ’ the term "material
false <ttatement" has been applled to both intentional and Iinnocent

| communication errors.
\

| Under the amendments, the Commission will have the mechanism
i available to apply the full range of enforcement sanctions to inaccurate
| communications or records without relying on the use of the term
"material false statement”, Accordingly, Dbeciuza of Its negative

connotations, the Commission will limit the use of that term to egregious l



