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FROM: a}%fd"n. th, Senior Investigator
fice of Inspector and Auditor

SUBJECT: RECEIPT OF ADDITIONAL MATERIALS

During the period December 30, 1983 through January 5, 1984, | received
additional documents which 1 had requested from Judge Frye's office. They
include:

0 NRC Staff Motion for Summary Disposition, April 13, 1983,

0 Intervenor's Supplemental Response to NRC Staff's Motion for Summary
Disposition as to the Issue of the Applicability of 10 CFR 73,60 and the
Need to Protect Against Sabotage, February 8, 1983,

0 Intervenor Comittee to Bridge the GAP's Final Supplementa) Response to
NRC Staff's Motion for Summary Disposition as to the lssue of the Appli-
cability of 10 CFR 73.60 and the Need to Protect Against Sabotage,

April 13, 1983,

0 Intervenor Bridge the GAP's Response to NRC Staff's Motion for Summary
Disposition as to the Issue of the Applicability of 10 CFR 73.60 and the
Need to Protect Against Sabotage, September 9, 1982,

0 Letter, Bay (CTBG) to Frye (Admin. Law Judge) February 14, 1983,

Portions of the above documents were extracted for use in interviewing the two
subjects Miller and Carlsoztf

On January 9, 1964, it was lesrned that Miller and Carlson were to have
completed packages, concerning the allegations against them, for presentation
to the Board (ASLBP) on the 10th, Copies are also to be provided to the writer
for review and appropriate action.

The documents described above are filed separately behind this case file.

file: 84-9
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W ? YWLLEmn mE CULAIUNY LUMMISYIL
Oftfice of Inspector and Auditor

Oate o transcription —Jacuary 11 1984

Report of Interview

Mr. Donald M. Carlson, Plant Protection Analyst, Fuel Facility Safequards
Licensing Branch, Division of Safeguards, NMSS, upon interview concerning an
allegation that he had given false information in an affidavit presented to
the ASLB in its consideration of the relficensing of the nonpower reactor at
UCLA, provided the following information:

As in the case of Mr. Miller, Mr, Carlson had also prepared an affidavit for
the ASLB pursuant to their December 23, 1983 Order. A copy of that affidavit
was provided and 1s attached hereto. Mr. Carlson also provided a copy of the
formal {"NRC Staff Response to Board Order to Respond to the Committee to
Bridge the Gap's Allegation of Materia) False Statements” (Attached).

Basically, as indicated in his affidavit, Mr. Carlson's explanation of the
apparent contradiction between earlier statements made by him that Section
73.40, 10 CFR, applied to nonpower reactors and included a requirement to
protect against radiological sabotage and his statement before the ASLB that
there was no specific provision which required such protection can be found in
the fact that Section 73.40 has meant different things at different times, so
that he was correct both times. In support of this explanation, Mr, Carlson
3150 provided a copy of a draft memorandum for the Commissioners which
explains the history of Section 73.40 (attached). This memo should be going to
the Commission within days according to Carlson.

Mr. Carlson was then advised that the materfals provided would have to be
reviewed more carefully than a one time reading and that he would be contacted
again 1f further questinns arcse. He readily agreed to cooperate in such an
event,

Attachments:
As Stated

Investigation on J&nu&y 10; 1984 al w# M., File & 84-9
T
Ronald M. Smith, Investigator, OIA (r_'ﬁ’ 2 January 11, 1984
by ate dictamg

THIS DOCUMENT IS PROPERTY OF NAC IF LOANED TO ANOV“I.]‘GINCV IT AND ITS CONTENTS ARE NOT TO BE DISTRIBUTED
OUTSIDE THE RECEIVING AGENCY WITHOUT PEAMISSION OF THE OFFICE OF INSPECTOR AND AUDITOR

11082 i ,_‘_)1.’.2_..




- -

S NUCLEAR REGULATCRY COMMISSIO
Otfice of Inspecior and Aug 1o

Qare o transcription hnnan_: 1 1864

Report of Interview

[)cmes R. Miller, Chief, Operating Reactor Branch #3, Division of Licensing,
NRR,] upon interview concerning ar allegation that he gave a false affidavit to
the ASLE in(its consideration of the relicensing of the UCLA nonpower roactori]

provided the Tollowing information:

Pursuant to a Memorandum and Order by the ASLB dated|December 23, 1983,

Mr. Millerlhas prepared an affidavit which addresses the allegation matit by
he Commiftee to Bridge the Gap. A copy of the affidavit (which has also been
provided to the ASLB) was provided to this investigator and is attached
hereto.

Upon reading the affidavit, this investigator asked clarifying questions.
Based on the affidavit lnd&ﬁr. Mi\ler':lanswers. his explanation of what he
s2id to the ASLB was that Ké had made  "calculations” using data received via
telephone from UCLA to determine what level of radiation the irradiated fue)
would give off {f UCLA, in fact, carried out their commitment to operate the
reactor in accordance with a scheduled which they had also provideszlks
indicaved in his affidavit, he and(Mr. Robert E. Carter Xcopy also ¥ttached),
using their "{ndependent" calculations, produced a result that was consistent
with|UCLA's assertion that they could maintain 2 100 rem/hr, or more, leyel by
following the operating schedule to which they had committed|(Mr, Hillezfnid
not actually go to the reactor to take readings and did not coRfirm tha .UCLQJ
was actually following their intended operating schedule. -

an;. Miller asserted that, read in the 11ght of his most recent affidavit and

e attendant facts presented, his origina) affidavit was correct. He further
explained that he was interested in what the poten;ia\ icensee intended to do
under the 1icense and that the question of vhetherLEFLA was actually perform-
ing in that manner was 2 matter for IE. -~

[gr. H111¢E]uas advised that he would be contacted again if further questions
were raised, to which he readily agreed.

Attachments:
As Stated

A7

~

Investigation on Jmm 10' 1984 . M File & 34-9
wfonald M. Smith, Investigator, OIA és: Dot srewe . January 11, 1984
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'.. JUCLEAR REGULATORY COMMISSIO.
Office of Inspector and Auditor

Date of transcription Iﬁmlﬁq’ 2‘ ]98‘ oS,

Analysis of Miller Affidavits

As stated by James R. Miller, Chief, Operating Reactor Branch #3, in his
affidavit of January 9, 1984, he did execute an earlier affidavit on April &,
1981 for presentation to the Atomic Safety and Licensing Board (ASLB)
considering the University of California (UCLA) application for renewa)l of its
license to operate the UCLA research reactor. The Committee to Bridge the GAP
(CBG) has alleged that a portion of the April 1981 affidavit was materially
false, specifically paragraph seven, to wit: "] have verified that the
irradiated fuel in the UCLA reactor core emits radiation such that the dose at
three feet will be in excess of 100 rems per hour and that the design of the
reactor makes accessibility to that fuel very difficult. In addition, UCLA has
committed to schedule reactor operations to maintain the self protection of
the fuel in the reactor core."

CBG alleges that "Mr. Miller asserted, under oath, that he had personally
verified that UCLA's fuel met the 100 rem exemption." (Lines 4-5, page 11, CBG
Memorandum as to Status of Contention XX (Security), December 13, 1983).

Support for CBG's contention that Mr. Miller's affidavit was false lies
primarily in CBG's offer of proof of an August 15, 1979 letter and a

January 12, 1981 letter. Within the former letter, Dr. Harold Brown, speaking
as the Environmental Health and Safety Officer for UCLA, stated in pertinent
part that "It does not seem possible to meet the 100 r/m at 3' at all times
for the reactor fuel." Addressina 2 related fssue of whether UCLA was subject
to Category 1 Physical Security Requirements, Mr. Miller in January 1981 said
that because of the quantity of material on hand, UCLA was subject to the
requirements contained in 10 CFR 73.67(a)(b)(c)(d) and 73.60 (which itself
requires more stringent measures). In the alternative, UCLA “would have to be
operated to maintain the fuel irradiation level at a dose rate of 100 rem/hr
2t three feet from any accessible surface."

In his Januvary 9, 1984, affidavit, Mr. Miller explains that he did verify “by
independent calculations,” performed by him and a member of his staff,
Robert E. Carter, "that the irradiated fuel in the UCLA core would be in
excess of 100 rems per hour (unshielded) and that the design of the reactor
makes accessibility to that fuel very difficult.” Mr. Miller further noted
UCLA's previous commitment to the NRC by 2 letter dated January 29, 1981, that
UCLA “intended to schedule reactor operations such that UCLA would conform
with the self-protection criteria for the in-core fuel." \'\4

-

>

C

277

o Ceve scome JADuArY 23, 1984

THIS DOCUMENT IS PROPERTY OF NAC IF LOANED TO ANOTHER AGENCY IT AND ITS CONTENTS ARE NOT TO BE DISTRIBUTED
OUTSIDE THE RECEIVING AGENCY WITHOUT PERMISSION OF THE OFFICE OF INSPECTOR AND AUDITOR

Insrstigetion on Jmm 13 ‘ 231 1984 'y

anen



£ 4 é

Upon separate questioning, 1t was learned from Mr, Miller that he did not go
to the reactor to take readings and did not confirm that UCLA 8ctually was
following their “intended” schedule. Mr. Miller went on to expTain that he, as
¢ licensing officia), was interested in what the licensee intended to do under
the license and whether that met regulatory requirements., The question of
whether UCLA was actually performing in that manner s, 1n his view, within
the purview of IE.

Read 1n 1ts worst 1ight, and out of context, Mr. Miller's first contested
sentence, wherein he alleges verification of the reactor core emissions, could
be characterized as nisleadingé particularly when read in the context of
paragraphs 4-6 of his April 1981 affidavit because 1t 1s easy to infer from
the on-site references in those paragraphs that Mr. Miller's “verification”
was 8150 made on site. Further, he talks in terms of the core “emits® (present
tense) radiation; but later in the sentence notes that the dose “will be*
(future tense) in excess of 100 rem per hour. As indicated above, Mr. M{ller
has explained in his most recent affidavit that his verification was vias
calculations only based on an intended operating schedule to which the
Ticensee had committed some two months previous. In the second sentence of the
contested paragraph, Mr, Miller clearly notes that UCLA *hes committed to
schedule reactor operations to maintain the self protection of the fuel in the
reactor core.”

Thus, 1t can be seen that Mr. Miller, in the strictest sense and according to
his affidavits, did verify the emissions based on the UCLA proposed schedule.
Although 1t can be argued that Mr. Miller could have been more clear in
describing the context of his remarks, {.e., that his verification was based
on calculations and not on-site measurement, 1t {s also true that there were
indications in the paragraph that he was speaking in terms of future con-
ditfons and was not necessarily stating & current fact. Secondly, in checking
with the ASLB, 1t was learned that no testimony was taken concerning

Mr. Miller's affidavit. Therefore, any confusion or misapprehension that may
have been present based on the first affidavit dppears to be dispelled by the
January 9 affidavit,

Attachments:

1. Miller Affidavit, dated April B, 198)
2. Miller Affidavit, dated January 9, 1984
3. Carter Affidavit, dtaed January 9, 1984

Investigatar Note: Attachment 1 is Exhibit 3 to the basic report and Attachments
2 and 3 are attached to Exhibit 2 , basic report.




«8 NUCLEAR REGULATORY COMMISSIO
Office of Inspector and Aud 1o

January 30, 1984

Ouote of transciiption

Comparison of[farlson Affidavits
- -

In his affidaviv of January 10, 1784, | snald M. Carison, Plant Protection
Analyst, Fuel Facility Sefeguards Licemsing Branch, Division of Safequards,
Nuclear Materials Safety and Safeguards/ addresses the allegation made by the
Committee to Bridge the GAP (CBG) that in his earlier affidavit to the Atomic
Safety and Licensing Board (ASLB), dated April 7, 1981, he made a false
material statement to wit: "There are no explicit NRC regulations for the
protection of non-power reactors against radiological sabotage..."

In support of the allegation, CBG cited the following:

On August 27, 1979, at a meeting in Glen Ellyn, INVlinois, discussing the
“Impact of the Safeguards Upgrade Rule on Nonpower Reactor Licensees,®
Mr. Carlson is quoted from a transcript of the meeting as saying "What |
might add, you have to protect against sabotage under the provisions of
73.40" (emphasis added) and later, "You have to follow the provisions of
50.35¢ which tells you that you have to follow 73, Part 73, and in there,
in 73.40, it says you have to protect against sabotage...®

Basically, it 1s§¢r. Carison's|position that he was correct in both instances
and that the appaFent inconsistency is explained by a change in NRC position
in the interim between the two statements.

In support of this explanation,(Mr. Carlsonloffers that on January 16, 1979,
the Office of Standards Developménts, NRC, had submitted a staff paper to the
Commission which proposed amendments to then regulations 73.47 (now 73.67)
Timited to consideration of theft of Speciai Nuclear Material (SNM) which *did
not include sabotage protection." He went on to add that "the NRR staff is
currently examining the necessity to require additional physical protection
measures at non-power reactors that have the potential for exceeding Part 100
release 1imits as a result of sabotage." If such a change were necessary, it
was to be published 2s 2 separate section of Part 73.

]:ﬁr. Carlsoﬁla1so notes that an unclassified abstract of a June 1979 Los Alamos
Scientific Laboratory study classified confidential and entitled, "Conse-
quences of Sabotage of Nonpower Reactors" (NUREG/CR-0843, LA-7845-MS), in
pertinent part, stated that only one nonpower reactor (not UCLA's) had a
potential for release of significant amounts of radiation.

He goes on to cite a July 24, 1979, publication of an NRC rule wherein the
discussion notes that “Since protection against sabotage 1s not within the

scope of these amendments, an entry search requirement is not necessary."” 6/{
: 7). ¢
’ fq/

Investigetion .n_Jm 22 198‘ Ll Fila ¥ a‘-g b

Ronald M. Smith, Investigator, OIA Janoary 27, 1984

Dete octame
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(garlsoﬁ]then concludes that basec on the Commiss .= paper and the adopted
rules, “"there appears to be 2 clear and unmistaker .e approval by the
Commission that sabotage protectior was not needed at nonpower reactors at the

time of my affidevit." Therefore, he believes his April 7, 198] effidavit to
be true.

As to the inconsistency of that statement with the prior statement concerning
section 73.40 made in 1979, [Carlsor) notes that at the time of the meeting (he
affirms that he did make the statements concerning 73.40), *a review and
an2lysis of the Los Alamos study (referenced above) had not been made yet® nor
had 2 staff technical position been developed. "Therefore, because of the
uncertainty of what the NRC position was, he did not feel his response was
fnappropriate. He goes on to concede that a more accurate statement might have
included "you may have to protect against sabotage...” Then he again notes
that the "status of the safeguards regulations covering sabotage protection
for ronpower reactors was sti11 uncertain. In addition, the practical impact
of the new regulations 73,60 and 73.67 was stil) being discussed.”

Of significant interest 1s Carlson'{]discussion of the apparent fact that

reference to sabotage in 73.40(2) was originally directed toward “industria)
sabotage” and theft and not radiological sabotage.

In sum, ar1soqjconclud¢s "that my statements at the 1979 meeting...were true

at the .+.8nd do not contradict the truth of my statements in my 1981
affidavit.*

Attachment:
Affidavit of|D. M. Carlson, dated 1/10/84
w/cy of 4/7/8T affidavit.




" S NUCLEAR REGULATORY COMMISSIO.(
: Office of Inspector and Aud 1o

Oavt o' transcriplion Jdﬂuan' 30, 1984

Comparison ofINoodhealeresentations

In the Committee to Bridge the Gap's (CBG) “"CBG Memorandum as to Status of
Contention XX (Security)," dated December 13, 1983, and in addition to the
2llegations concerning(James R, HiIIe%Tand Donald M, Carlson:;CBG alleged that
U.S. Nuclear Regulatory-Commission (NFC) staff, later identified in the Atomic
Safety and Licensing Board Panel (ASLBP) Board Order of December 23, 1983, as
the Staff Counsel[(Colleen Woodhead)|, had denied “that UCLA had more than a
formula quantity SSNM shortly affer the technical staff had written UCLA
indicting that more t-an a formula quantity (5000 g.) existed."

In the "NRC Staff Response $o Board Order to Respond to CBG's Allegations of
Material False Statements.“;;s. Woodhead hoted that a typographical error in
the transcript of the hearin in questioh indicated less than "500 grams" when
1t should have read "5000 grams." She went on to point out (page 21? other
instances where the figures of "4700 unirradiated” and "4700 irradiated fuel
was on hand. She further notes that CBG had also "stated there was Just under
5 kgs. 1in the core ({irradiated) and just under 5 kgs in the storage vault"
(unirradiated). She, therefore, concludes that the allegation is disproved by
"the very transcript reference cited in support of the assertion.”

Attachment:
NRC Staff Response to Board Order to Respond

to CBG's Allegations of Material False
Statements, dated January 10, 1984,

.
.
.

Investigation on Jmuaxy 27' 1984 . W mo File & 84-9
by Ronald M, g!gth‘ Investiggtor, OIA Date oicraree Janu&!'y 27, 1984
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s NUCLEAR REGULATORY COMMISSION
Office of Inspector and Auditor

February 28, 1984

Date o' teanscr prion

Report of Interview

-

\

_Donald M, Corlsoﬁ?fé]ant Protectior Analyst, Fuel Facility Safequards Licens-
ing Branch, Division of Safequards, Nuclear Materials Safety and Safeguards
(NMSSL}pupon interview concerning an allegation that he had given false
information in an affidavit presented to the Atomic Safety and Licensing Board
Panel (ASLBP) 1n$1ts consideration of the relicensing of the nonpower reactor
at the University~of Southern California (UCLA)EXprovided the following infor-
mation:

He again refterated that his statement in the meeting held in Region 111 in

[1972I".s true, as of that time, regarding the need for protection against
abotage. The subsequent affidavitstzApr11 1981 and January 1984)| are also
true because the rules have chang~dsince 1979, i.e., the promulGation of
Sections 73.60 and 73.67, upgrading protection requirements against theft, It
fs his, and the staff's, contention that the specific requirements of 73.60
and 73.67 overtook the ?eneraI provisions of 73.40(a). In other words,
73.40(2) 1s an old regulation that should have been clarified years 290 as to
ite intent. The SECY paper 83-500 proposes to accomplish that clarification.

(At this point the interview was suspended so that[%;rlson would have the
opportunity to gather material which would support What hé was saying. It was
intended that the interview would be continued the following day. At this
investigator's instigation, the continuation of the interview was delayed
because of receipt of more materials from the ASLBP pertinent to the inves-
tigation and which conceivably had a bearing on the interview.)

Inwsngron on  FEDIVATrY 15, 1984 , Silver Spring, Md. ? 84-9

b Ronald M. Smith, Investigator, OIA l*‘? e February 28, 1984

v
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: US NUCLEAR REGULATORY COMMISSION |
: Otfce of Inspecior anct Aud 10 ‘

Oatr o trarscription '?bruafy 29. 19€¢

Report of Interview

[ﬁa R. Miller, Chief, Operating Reactors Branch #3, Division of Licensing,
NRR,Jupon followup interview, concerning an allegation that he gave a false
affidavit to the Atomic Safety and Licensing Board Panel (ASLBP? considering
the relicensing of the nonpower reactor at the University of California at Los
Angeles (UCLA),[provided the following information:

In regard to Daniel Hirgch's allegation (see Daniel Hirsch interview dated
February 13, 1984) that/ Miller's earlier assertion that UCLA could meet the
"100 rem/hr at three feet” requirement for exemption from certain safeguards
requirements’was contrary to several earlier represe ations.tyr. Miller noted
that prior €8 his letter{to UCLA on January 12, 1981, he did $ay that/UCLA
could not meet the 100 rém/hr exemption based on the fact that they opErated
the reactor in such a way that it could not meet the exemption,| When it was
determined that either fuel had to be removed to another location or the
reactor operated in puch 2 way as to maintain 100 rem/hr at three feet
(January 12 letter), UCLA committed to operate the reactor so as to maintain
the 100 rem level, As previously oddressed.[yr. Miller]verified via calcula-
tions what operating schedule would be required to achieve that leve).

Based on the last page of the calculations attached to his l98£¥affidav1t. it
can be confirmed that|Miller]also showed that after a2 week,”2 two hour opera-
tion would result in an exposure of only 26 rem/hr. Accordingly, 1f the
reactor operated for two hours on Friday, it would have to be pperated again
on Monday or the rate would drop below 100 rem/hr. Therefore.f?i\ler is in
agreement with Hirsch that after three days, the irradiated fuel could drop
below 100 rem/hr. But[Millerjagain noted th t£§Cg committed to a schedule
that would maintain thé 100 rem/hr. Whether Alfulfilled its "commitment"
was a compliance issue. He noted that he was always talking in terms of
“calculations” of dosage and "commitment" of the licensee for licensing
purposes.

.ﬂ
After reviewing the| August 15, 1979 letter from UCLA to H!lleilwheret;£¥CLQJ
stated "It does not Seem ppssible to meet the 100 rem at 3' at"2al) ti for
the reactor fuel."™ | Miller pbserved that that was consistent with both his
January 12]letter and his Calculations based on operation of the reactor. In.
hort, 1f the operations were not in accordance with the calculations attached
to his 1981 affidavit (which they weren't) then the statement was true. He
did not believe that he had ever made a flat comment that they could not meet
the exemption, rather he had always 1imited such judgments to the then current

operating conditions of a reactor. (/ a{
*3’/’)/
invesngsran on__FEDTURTY 29, 1984 = thesda, MD rue s B4-9

o RONald M, Smith, Investigator, OIA Date oxrawe I EDTUATY 29, 1984
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Y!.mner]did recal) that he wrote & note to Victor Stellosin the past wherein he
said something to the effect that "the reactors checked will be in trouble if
the 100 rem exenption were 11fted.” But this was in the context that if there
were not a 100 rem/hr exemption, then tetal fuel would be counted. The tnta)
fuel in most instances would be in excess of formula quentity (5 ka.), thereby
triggering the safeguards requirements 10 CFR 73,60,

(Investigator's Note: A copy of what is believed to be the referenced *Stello”
memo was retrieved from the Office of Inspector and Auditor investigative file
after the interview. As it makes reference to/ UCLA being unable to "attain and
sustain 2 total external radiation dose rate excess of 100 rems per hour at
three feet," an additional followp interview with Mi\\ef]ui\\ be necessary
the week of March 5 when he returns to the office.)

#Victor Stello, Deputy Executive Director for Regional Operations

and Generic Requirements, was at that time Directar, Division of
Operating Reactors, NRR,



-8 NUCLEAR REGULATORY COMMISSIC
Otfice of Inspector and Aud tor

March 1, 1984

Oate o' tramscription

Report 0f !rterview

Donald M. Carison, Plant Protection Analyst, Fue) Facility Safeguards Licens-
ing Branch, Division of Safeguards, Nuclear Materials Safetv and Safequards,
(NMSS):rupon interview concerning an allegation that he had given false
information in an affidavit presented to the Atomic Safety and Licensing Board
Panel (ASLBP) in its[consideration of the relicensing of the nonpower reactor
at the University of Southern California (UCLA)gprov'lded the following
information:

When contacted by telephone regarding the continuation of the interview with
him bequnTF_ebruary 15, 1984 CCarlsonjstated that he would not be prepared to
talk to me Until he had responded to the ASLBP Board Order. (This refers to
the Memorandum and Order datedf;:bruary 24, 1984]) He 1s willing to provide
copy of the response to the ASLBP to this office.

invesngrion on  FEDIVATY 28, 1984 & , Md. PR, . o
oy Jonald M. Smith, Investigator, OIA Bose sunne . JANCH 1, 1904
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US NUCLEAR REGULATORY COMMISSION
O'tice of Inspecior anc Aud tor

March 13, 19g¢

Datr of transcprign

Report of Interview

[Jame R. Miller, Chief, Operating Reactors Branch #3, division of Licensing,
NRP:ﬁuDOn followp interview concerning an 21legation that he gave a false
affidavit to the Atomic Safety Licensing Board Pane) (ASLBP)Eonsidering the
relicensing of _the nonpower reactor at the University of California at Los
Angeles (UCLA),| provided the following information:

"
He confirmed the memorandum (attached) from{&;11e;]to Stello, Subject: Impact
of Proposed Safeguards “Upgrade” Rule on Non-Power Reactors, undated, as being
the memo to "Stello" to which he had referred in his previous interview (see
Report of Interview dated 3/1/84). He could not establish the date of the
memo, but thought based on the context of the memo, that it was written after
January 1979 and possibly in May 1979 [(because of what appears to be a partial
te in the upper right corner of memo).

Referring back to his characterization in the previous interview that the memo
sent 2 message to the effect that "the reactors checked will be 1in trouble i€
the 100 rem exemption were 1ifted," he noted that although those exact words
were not used, that that nevertheless was the message contained in the context
of the memo. (lnvestigator note: A review of the memo indicates that the
cited quotation does appear to be an accurate summation of the basic message
communicated by the memo.)

The remaining questtions centered around the following language contained in
the memo: "As we now see the situation, the fuel elements associated with
these reactors cannot attain or sustain a total external radiation dose rate
in excess of 100 rems per hour at three feet; therefore, these non-power
reactors will come under the 'upgrade' rule. The only immediately foreseeable
solution is to remove non-power reactors from the proposed safeguards rules
and concurrently prepare a separate physical protection rule for non-power
reactors" (emphasis added).

[ﬂr. Mil]er]explained that the quoted sentence had to be read in the context of
the "operating cycles and fuel management" existent at that time. In other
words, 1f something else were not done, e.g., frradiating the fuel to the self
protection level, getting the quantity of fuel below "formula quantity," or
changing the operating schedules, the quotation is true. In this particular
instance,the changing of the operating schedule was key in facilities 1ike the
UCLA reactoril

invesngerior on  MArch 12, 1984 " Bethesda, MD rex B4-9
o, _ROnald M,.Smith, Investigator, OIA zZii E March 13, 1984

Dote dcrane
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The fact thag the quoted languace talked in terms of “fuel elements" while
Mr. Miller's |"calculations" ?Reoort of Interview dated January 11, 1984)
sddresses the total fuel in the reactor is explained by the fact that whether
elements or total fuel 1s considered is based on whether the elements are
"readily separable." In the case of the[UCLA reactor,|the fuel elemerts are
beneath approximately 10 tons of interlocking concrete caps which must be
emoved befgre access to the individual elements can be made. In contrast, the
ﬁopen poo1“ﬂreactors ellow ready access to individual elements simply by

eaching down and grabbing them in some cases. Accordingly, the calculations
for theC:CLA reactor were made considering all of the fuel elements together
within the reactor. ™~

When asked whether to his knowledge any of the three proposed steps mentioned
fn the memo had been acted upon, he replied that he was not aware of any
action being taken on any of them.

Attachment:
As Stated




US NUCLEAR REGULATORY COMMISSiL ..
Otfice of Inspector and Auditor

March 20, 1984

Date o transcription

Report of Interview

[pona1d M. Carison, Plant Protection Analyst, Fuel Facility Safeguards Licens-
ing Branch, Division of Safeguards, Nuclear Materials Safety and Safequards,
upon reinterview and as a followup to his previous interview (see Report of
Interview dated March 1, 1984), provided the following information:

When apprised that his affidavit of March 9, 1984, appeared in certain
particulars to be in contradiction with the fact that the Office of Inspection
and Enforcement (1E) sti1! has an inspection requirement and module which
address protection against radiological sabotage and that, in fact, such
inspections have been carried out as recently as November 1983,\Mr. COrTSOnJ
said that he was unaware of either the inspection requirement or the fact that
inspections had been conducted. He offered that the Office of Inspector and
Auditor would have to check with IE to learn why they had the chapter and had
conducted the inspections., He st{]) maintained that it was and had been the
intent of his officetlSafeguards) that there was no requirement to protect
against radiological™sabotage sifice the adoption of Section 73.67 in 1979,

In suinmary,(Mr, Car1soﬁ;st111 maintains that his affidavits are true to his
knowledge and offered that he is willing to go on the "machine" (polygraph) to
back up that contention.

(Investigator's Note: The[garIsod]affidavit reference above 1s an attachment
to theT;yRC Staff Response to Allegations of Misrepresentation Made by the
Atomic Safety and Licensing Board" dated March 9, 1984, land filed before the
ASLBP under| Docket No. 50-14€]that same date.)

March 15, 1984 o«Silver $pring, Md. sue s 084=9

|ﬂ"'|l-| on on

. Ronald M. Smith, Investigator, OIA A Dete ocows __March 16, 1984
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US NUCLEAR REGULATORY COMMISSIUn
Office of Inspector ano Auditor

Oate o transcription MarCh 20. 1984

Report of Interview

[;Russe11 R. Rentschler, Section Chief, Physical Security Licensing Section,

Fuel Facility Safeguards Licensing Branch, Division of Safeguards, Nuclear
Material Salety and Safeguardsy upon interview concerning a possiple false
statement to the Atomic Safety and Licensing Board Panel (ASLBP) considering
the relicensing of the nonpower reactor at the University of California at Los
Angeles (UCLA),|provided the following information:

When asked about the apparent contradiction between his affidavit of

March 8, 1984, presented to the ASLBP* and the fact that the Office of Inspec-
tion and Enforcement (IE) has an inspection chapter and module which address
“Protection Against Radiological Sabotage" and has_inspected facilities under
them as recently as November 1983, [yr. Rentschle;]said that he was not aware
of 1E Manual Chapter 2545 (containing sabotage inépection requirement) in
detail, but was working with|Nancy Ervin|(Operating Reactor Programs Branch,
Division of Reactor Programs, IE) to gef the chapter revised. He was not
aware of any inspection reports 1ike those on Virginia Polytechnic Institute
and lowa State University which indicate inspections for protection against
radiological sabotage were conducted as recently as November 1983,

He expressed the view that with the adoption of section 73.67 (10 CFR), it was
and has been Safeguards' view that 73.40 only applies to power reactors. He

did acknowledge that 73.40 did originally apply to both power and nonpower
reactors.

Q??r. Rentsch\er‘g]affidavit 1s an attachment to the "NRC Staff Response to
legations of Misrepresentation Made by the Atomic Safety and Licensing
Board" dated March 9, 1984),

March 15, 1984

Investigetion or L etheSda L) "D Filg & 84'9
| o RONald M. Smith, Investigator, 0!A Dare ocraree __March 20, 1984
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L. NUCLEAR REGULATORY COMMISSIUN
Oftice of Inspector and Auditor

Oate o transeription Mh 27' 1984

Report of Interview

Joseph R, Gray, Assistant Chief Hearing Counsel, Hearing Branch 1V, Hearing
Division, Office of the Executive Legal Director (ELD), upon interview con-
cerning his knowledge of whether Ms, Hoodhead]might have given false informa-
tion to the Atomic Safety and Licensing Board Panel (ASLBP) considerira the
relicensing of the nonpower reactor at UCLA, provided the following ' orma-
tion:

He, 1ike Ms. Woodhead (see her Report of Interview dated March 20, 1984), was
not aware of the existence of the Inspection and Enforcement (I1E) Manua)
Chapter 2545 nor of the Inspection Reports which addressed protection against
radiological sabotage at Virginia Polytechnic Institute and lowa State Univer-
sity.

He did understand how the existence of these documents could raise questions
about the accuracy of earlier statements and advised that they (ELD) would
have to formally notify the Board (ASLBP) of the documents.

He further noted that they (ELD) just did not think of IE because the centra)
fssue from their perspective had always been whether Contention XX chould even
be entertained by the ASLBP (that is the existence or nonexistence of 2
radiological sabotage protection requirement) and not how good the protection
was or was not, One simply did not reach the second issue 1f there was no
protection requirement as maintained by NMSS Safeguards.

-
o

Invest . gation on mh 16, 1984 'y __m . Fila & 84‘9
Ronald M, Smith, Investigatar, OIA March 27, 1984
by Dute dictame
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JS NUCLEAR REGULATORY COMMISSIC
Otfice of Inspector 3= Aug 1o
Date o' transcription Anrjl 20 1984
Report of Interview

“Loren Bush, Senfor Security Specialist, Operating Reactor Programs Branch,

“Division of Quality Assurance, Safeguards and Inspection Programs, Office of
Inspection and Enforcement (IE), upon interview concerning possible
misstatements by U.S. Nuclear egulatory Commission (NRC) employees before the
Atomic Safety and Licensing Board Pane) (ASLBP) [considering the relicensin n{
the non-power reactor at the Univegsity of California at Los Angeles (UCLA?.l
provided the following information : b

A copy of a September 1980 memorandum (Attachment A), was provided byLSUSh
which announced the discontinuance of inspections at power reactors, el
cycle facilities and frradiated fue) shipments,

In a brief discussfon of IE Manual Chapter 2545, dated January 27, 1984
(Attachment B), 1t was noted that Table 5 of the Chapter indicates an
inspection procedure (#81455) addressing Protection Against Radiological
Sabotage which is currently applicable only to facilities with nuclear
material of high strategic significance. Table 5§ also indicates that the
"INOO Series 1s applicable to facilities with materials of moderate or low
strategic significance. Table 2 confirms BINOO Series as the inspection
procedures for such facilities as the University of Florida, Virginia
Polytechnic Institute, and UCLA. The BINOO procedures have not been formally
issued, although a draft version dated September 18, 1980, was sent tb the
field for their use in May 1981 (see Attachment C). That same memo directed
continued use of the 81400 Series for Category I non-power reactors (high
strategic significance) and BINOO Series for Cate ory 11 and 111 non-power
reactors (moderate and low strategic sign1f1cance?.

Extracts of Procedures BIN22 and BIN38 (Attachments D and E, respectively)
81so were provided. Procedure BIN2Z contains reference to 10 CFR 73.40(a)
twice and the term "radiological sabotage® once. Meeting the requirements of
Section 73.40(a) as a goal or objective 1 conditioned on requirements in the
Physical Security Plan (PSP) submitted by the licensee. No further reference
to protection against radiological sabotage is made in that procedure.
Procedure BIN38 contains even briefer reference to "radiological sabotage" and
then only in terms of meeting the reporting requirements of 10 CFR 73.71(b).

Phillip F, Mcxe%g fef, Operating Reactor Programs Branch, and|Nancy Ervin,

ecurity Specialist] within the same branch.

The interview Of{gﬁ. Busslwas conducted in the presence of his[iupervisOr,
N

o=

invesiperionon _ADril 16, 1984 " M0 fue® 24,0

bvwmm Dare oxcrame __APPri) 19, 1984
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With regionalization, two reorganizations by 1€ that gave responsibilities for
these matters to others, the above referenced discontinuance of inspections,
and the low priority given the NPR (non-power reactor) proaram, Bush lwas not
familiar with the previous inspection results which specifically addressed
protection against radiological sabotage under inspection procedure B)455,
Likewise, he was not aware of the reference in the 1980 Annual Report for the
NRC (extract at Attachment F) which, as issued in March 1981, stated that “(a)
311 licensed non-power reactors have operative security plans as required by
10 CFR 73.40 ('Physical Protection: General Requirements at Fixed Sites') for
protection against sabotage."

When asked about the various inspection reports (see Review of Reports, dated
March 13, 1984) which specifically addressed protection against radiglogice)
sabotage (Virginia Polytechnic Institute and lowa State University), Bush |
noted that the 1982 inspection of the University of Florida used the correct
procedures (8INOO Series;; the 1983 inspection of VPl used the incorrect
procedures (81400 Series); and that the 81400 Series was correctly used during
the 1980 inspection of lowa State., However, he further advised that 2 current
inspection there should use the BINOO Series. The inspection report format
specifies that the inspector must identify the title of the "IPs" (Inspection
Procedures) under which the fnspection was performed, to include a brief
description of specific inspection activities. Upon further examination of the
VP1 report,(Bush jconcluded that once the wrong procedures were used, the
inspector compounded the problem by “forcing" the inspection activities under
the paragraph on protection against sabotage. It was assumed by[}ush that this
was done so that the 766 System (computer program where inspectors record
inspection time by Inspection Procedure) could show that all procedures had
been completed. Because inspection programs and procedures are generic 1in
nature, the proper action would have been to exclude 1PB1455 from the

inspection report and to indicate in the 766 System that the procedure had
been closed with 0% completed.

Note: A subsequent check by Busnlwith David McGuire, Region 11, disclosed that
the reason that the 81400 Séries were used at VP1 was because of the Author-
12ed Possessfon Limits, rather than Actua) Inventory as set forth in Manual
Chapter 2645, This was the approach intended to be used prior to issuance of
Manual Chapter 2545 in January 1984, Since January 1984, inspection procedures
are intended to be applied based on actua) possession of material not exempted
under 10 CFR 73.6 (100 rem/hour at 3 feet).

It was|Bush's|view (as verified byE:;Kee and Ervté} that [N¥SS (Carlson) was
correctly stiting the NRC position that, with the promuidgition of Sectfidn
73,67, there no longer was a requirement for NPRs to provide protection
against radiological sabotage under Section 73.40(a). In an attempt to explain
how this position could be accommodated with the fact that there were stil)
plans which addressed protection against radiological sabotage and inspection
reports which reported on the same subject as recently as November 1983
(Virginia Polvtechnic Institute), the following scenario, which includes
information provided by(?usﬁ} was presented to him for comment:

In 1979, NMSS promulgated what became tie current Section 73.67 which
addressed the theft protection requirements generally raised in Section
73.40(2). NMSS viewed 73.67, with 1ts specific requirements, a¢ supersed-
ing the theft portion of 73.40(a). Because of the results of a classified




e 1o

study, NMSS determined that with possibly very few exceptions, there was
no radiological sabotage risk and, therefore, believed that that portion
of 73.40(a? was no longer operative. However, NMSS did not appropriately
modify or delete Section 73.40(a). As more recently argued by |NMSS
(Carlson, for exampleji some licensees submitted security plans using a
pre-73.67 physical security plan sample. Because NMSS will accept
commitments beyond that specified in the rules, the plan was approved
containing the words “"radiological sabotage". The fssue was further
complicated when NMSS, in communicating approval of the plan, directed
adherence by the licensce with the plan, but with no qualification on the
additional issues (radfological sabotage) included in the plan.

Under IE practice, inspectors are required to inspect “"against the plan.”
However, any use of 81455, whether proper or improper under the existing
program structure, compounded the impression thit NMSS was stating one
position while IE was seemingly demonstrating another via its inspection
reports.,

Trus, the faflure of NMSS to modify/delete Section 73.40(a) and their
willingness to approve security plans with no longer needed requirements
while at the same time requiring adherence to the plans, coupled with the
'E practice/requirement to "inspect against the plan” and the existence
of 1P 81455, “Protection Against Radiological Sabotage", has resulted
ultimately in the conclusion by some that part of the NRC (NMSS) 1s
saying one thing while another part (1€) s engaged in acts (reports)
which clesrly 11lustrate the opposite position.

| Bush \(concurred 1n byt!ckee and Ervin) agreed that the scenario did seem to

“explain what could have happened and further observed that he then understood
how the Board, the intervenor, and this investigator could question earlier
statemerts by the NRC staff to the ASLBP,

Attachments:
&g Stated




L NUCLEAR REGULATORY COMMISSION
Office of Inspector and Audior

Oate o transcriplion May 10, 198‘

Report of Interview

(

Mathew D. Schuster, Chief, Security Licensing and Emergency Preparedness
Section, Region ;;7upon interview by telephone concerning a sworn affidavit
gtven by him on March 6, 1984, provided the following information:
Investigator's Note: In the course of the investigative matter referred to the
Office of Inspector and Auditor (01A) by Administrative Judge John Frye, a
copy oijNRC Staff Response to Allegations of Misrepresentation Made by the
Atomic Safety and Licensing Board," dated March 9, 1984, jwas obtained. As an
attachment to that document, Schuste;] ovided the above mentioned affidavit
(Attachment A), Within that statemen .nghuster said in pertinent part "our
post 1979 inspection reports did not reTlect any inspection activity for
sabotage protection" (emphasis added). However, a copy of IE Inspection Report
50-139/80-03 (1E-V-392) {ssued July 22, 1980, had also been obtained (Attach-
ment B). That report, which addressed an inspection conducted June 11, 1980,
at “he University of Washington, included "Protection Against Radiological
Sabotage" as one of the areas inspected. Paragraph 13 of the report was
entitled "MC 81455B-Protection Against Radiological Sabotage" and included
specific comment on the same issue. This interview was conducted for the
purpose of addressing the apparent contradiction betweentgphuster's tatement
quoted above and the fact of the IE inspection report's existence.

o
[échusterjsaid that his affidavit was based on memory and that he did not
actually check to see 1f his statement was correct before making 1t. After he
pulled a copy of the 1980 University of Washington inspection report, he
clarified that he signed the report for the actua! inspector, W. P, Mortensen,
end also signed approving it, He believed that he Just didn't remember the
1980 report when he made his affidavit in 1984,

r'Schusterﬂwent on to explain that the substance of his affidavit was stil)

L"correct"fbecause at that time,when inspections were conducted, the time had to
be accounted for administratively. If the inspection required use of any of
the 81400 series modules, then comments on all the modules (including 81455)
had to be accomplished in order "to complete the inspection program,”
Accordingly, the inspectors would write something down for each module
(regardless of whether the basic requirement existed) in order to "complete
the inspection program.” He stil1 asserted that everyone knew there really was
no sabotage protection requirement and that the administrative pronram of
accounting for time was the driving force behind such entries. The report then
became more or less mechanical with the goal of addressing all modules. More
recently, reports are done by exception in that inspection modules are
mentioned only when, and if, an item of noncompliance within that particular
riodule 1s found.

Attachments: é
As Stated -y
Investiget on on M!;! 9 ]98‘ SN, File & 34-9

o Ronald M. Smith, Investigator, OI ¢ Semonnns . Ny 5, 1984
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US NUCLEAR REGULATORY COMMISSION
Oftice of Inspector and Auditor

Date of transcriplion ngrygry 24, 1984

Report of Interview

(§o11een Woodhead, Litigation Attorney, Office of the Executive Legal Director:1
Upon interview concerning whether she had misrepresented facts or given false —
informetion to the Atomic Safety and Licensing Board Panel (ASLBP) considering

he relicensing of the nonpower reactor at the University of California at Los
ngeles (UCLA),[provided the following information:

As to Mr. Hirsch's (sep Report of Interview, dated February 13, 1984) conten-
tion thatiMs. Woodhead\had offered in a|December 1, 1980 argument to the ASLBP
that only Section 73.67 (Title 10 CFR) &pplied because UCLA was a Category 2
facility, Ms. Noodheaqjsaid that she did not think that she knew at that time
the meaning of the termi"Category 2" fac111t1es;] She also believed that she
had not made any such reference and provided a copy the L“NRC Staff Position
on Unstipulated Contentions," dated December 1, 1980§j1n support of tha¢
position (attached).

ebruary 4 and 5, 1981, had_made the assgrtion that UCLA was not and never had .
een a Category 1 facilityl| Ms. Woodhead lalso believed that this was not the

case. She provided a copy of the portion of the[transcript (pages 285-491) of

that conference which dealt with Committee to Bridge the Gap's ?CBG) Conten-

tion X)(_.]

[:f to the contention that[ﬁs. Hoodheaé} at a pre-hearing conference held on
F

In response to specific questigns, she could pot recall when she first became
aware of the January 12|Millerletter toEgCLA or the January 29 response. She
did recall being told byfMillgr ang Carl&Bnlprior to the conference that

Section 73.67 applied becausef%CLA was meeting the 100 rem/hr exemption which
was the position presented at the Conference. _She dig not recall any discussion
of the subject matter of the|January 12 12tte£} 1.e‘.E¥CLA was for a time &
Category 1 fac111t2k and &s referenced above, did not think he knew of the
existence of the 18tter at the time. (She noted that she had had a_problem
getting M1llef]to send copies of correspondence regarding the[EFLfffeactor to
her.) H

Based on her recollection and the above, she did not believe that she had ever
made an assertion at the conference thatli:e UCLA reactor had never been a
Categgry 1 facility.] She did recall puttthg forth the position that it was
not at&gtegory 1]facility at the time because[Miller] had told her of his
verification by caiculations that the facility was meeting the 100 rem/hr
protection exemption.

Investigator's Note: A review of the documents provided by/Ms, Hoodheag]was

conducted separately and is also attached (Exhibit 1). 4
")
neseemeen oo TODTUSTY 22, 1904 . Bethesda, MD snex 8429 (:’

Ronald M, Smith, Investigator, OIA‘<3! Dere arcrowe FEDTUALY 24, 1984
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. ‘ & NUCLEAR REGULATORY COMMISSIO,
F Otfice of Inspector and Auditor

Date of transcription :“ﬂIIF‘l 33 ]ga‘

Review of Documents

In the course of the interview with(Ms, Hoodhead] 2 copy of the "NRC Staff
Position on linstipulated Contentions" dated December 1, 1980, and a copy of
pages 285-49]1 of the transcript of the pre-hearing conference held February 5,
1981, were provided.

Pages 9-14 of the December 80 document address the Committee to Bridge the

Gap's (CBG) Contention XX, A review of those pages indicates no overt refer-

ence to the University of Southern California (UCLA) reactor being a Category

2 facility. However, in Footnote 4 (page 10) a general statement is made that

because of a Commission Statement of Consideration given on November 1979,

“non-power reactors are subject only to Section 73.67...." Review of the

referenced Statement of Consideration (attached) indicates that the quoted

statement may be an overstatement. While 1t is clear that the Statement

addresses primarily the applicability and changes to Section 73.67, 1t does

not do so to the express exclusion of 73.40, Section 73.67 was apparently

intended as an “interim" solution while safeguards requirements adequacy ware

under review. It is further noted that the latest publication of 10 CFR sti1] 7

1ists 73,40 as be1n? promulgated under Section 1611, Atomic Energy Act (AEA)

which means that willful violation of its provisions is a criminal offense

under the provisions of Section 223a, AEA. In summary, the December 1, 1980,

discussion appears to be based on the presumption that 73.67 is the only

section at issue, particularly as to its meaning and application. There was no

discussion as to the exact category of the UCLA reactor.
|
|
|
\
|

The transcript of the discussion of Contention XX during the February 5, 1981
prehearing conference begins at line 24, page 358 and goes to 1ine 15, page
400. At page 377, beginning with 1ine 16.E;;. Woodhead clearly states that
"the only safeguard regulation that the CoMmission has promulgated for
research reactors are contained in 73.67..." She further states, beginning at
Tine 3, page 395, "In non-power reactors with a small amount of special
nuclear material low to moderate, according to the category, they are not
3 required to protect against sabotage or theft. They are simply required to
detect unauthorized access to violators." There is no direct mention within
these pages that the reactor never had been a Category 1 reactor. A scan of
the remainder of the transcript also revealed no such reference. |
:

Investigetion on Fe-bnm’ 24, 1984 " W$' Fite & 84-9
o Ronald M, Snith, Investicator, oAl bure awns __Pebruary 24, 1984
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US NUCLEAR REGULATORY COMMISSION
Office of Inspector and Auditor

Oate o transcriprion March 20. 1984

Report of Interview

[poileen Woodhead, Litigation Attorney, Office of the Executive legal 01rector,]
upon followup interview (see earlier interview dated February 24, 1984)
concerning whether she had misrepresented facts or given false information to
the Atomic Safety and Licensing Board Panel (ASLBP)[considering the
re11censing of the nonpower reactor at the Universify of California at Los
Angeles (UCLA),|provided the following information:*

When shown a copy of Inspection and Enforcement Manuil Chapter 2545 dated
January 27, 1984, and copies of the inspection repor<s for the University of
Florida, Virginia Polytechnic Institute, and Igwa State University (see Review
of Reports dated March 13, 1984),[Ms. Woodhead [said that she was not previously
aware of any of them, She maintaffied that her affidavits and presentations to
the ASLBP were true and accurate to her knowledge as well as being well
supported by considerable documentation.

(She noted that because of knowledge of the material cited above, she wouly
have to notify the ASLBP of the existence of that material.)

{éns. Noodheaé]was interviewed in the presence ofgégseph R. Gray, Assistant
hief Hearing Counsel, Hearing Branch IV, Hearind Division, ELD, and also Ms.
’ Woodhead's supervisor.‘_')

Investigation on erh ]6 , 1984

o BeEEesa, MD Sue & 84-9
o _RONald M, Smith, Investigator, OIA Sews sunes . Nareh 26. 1904
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The 2)1legations of misrepresentations 8Q0einst NP(C Sta<“e

focus on repeated assertions that the UCLA reactor i3 not

required to protect acainst either sabotace or theft.l/

Certain documents have been identified which appear to call

into question the Staff representations. Staff has responded

thereto, and what follows is an analysis of said allegations

and responses, with reference to various documents.

The Sabotace Allegations

The matter about which auestions of misrepresentation

have been raised witn regards sabotage protection has to do

with repeated assertions by NRC Staff that it is "1ong-standing

practice and policy" to not require sabotage protection for

research reactors. These representations have been made

numerous times over the last three years, and as recently as

January 16 of this year in & pleading to the Commissiong/:

+.-the Staff believes that the Board's ruling

[ thet research reactors must have protection
against sabotage pursuant to 10 CFR 73.40/ is
contrary to longstanding interpretation and practice
with regard to security requirements for all
‘icensed research reactors.

1/ See, for example,
p. 398,

2/ NRC Staff's Response to Committee to Bridge the Gap's
Request for Commission Deferra) of Rulemakino Pendina Comments

of Parties, Colleen P. Woodhead, Ccunsel for NRC Staff,
January 16, 1984, p. 2

Prehearing Conference Transcript, February 2,
981



of S f . : h suggest that prezisely the opposite i¢
true: i § 2 longstanding interpretzsion and practice
that research rea¢ s must provide protection against sabotage.

o

The April 7, 1981, Carlson Affidavit

On April 13, 1981, the NRC Staff moved for summary
disposition of Contention XX, which alleges that security
against theft or sabotage at the UCLA facility is inadequate.
That motion included the following representations by Staff
Counsel:

...the only portion of the Part 73 Safeguards regulation

aoplicable tosthe UCLA research reactor facility is

10 CFR 73.67.~=

Intervenor's assertion that the Licensee's security

plan must protect againsz/sabotape is legally incorrect
and should be dismissed.~

As support for said assertions, Counsel for Staff includec
an affidavit from Donald M. Carlson, a Plant Protection Analyst
in the NRC Physical Security Licensino Branch. Mr. Carlson
asserted in his sworn affidavit that the only Part 73 regulations
that apply to the UCLA facility are 10 CFF 73.37 ancd ; 87,
specifically leaving out 10 CFR 73.40(a). He went on to say
thet there are no explicit NRC regulations for the protection
of non-power reactors against radiological sabotage, and that
preliminary results of studies performed for the NRC Staff
indicate that the sabotage potential of nor-power reactors is

1imited and except for certain reactors, the studies suogest

c

)

"sabotage protection is probably not necessary."=

tion for Summary Disposition of Contention KX 9. 1)

ffidavit at p. 4, under headinao “"Apolicable Reaulations"




fuly clerie for [taff asserts that thnere 'S nNO sabotage |
protectiorn -equirec for the UCLA reactor, s.:ported by
Mr. Carlson, who avers that 10 CFR 73.40(e2, is not an applicable

regulation for UCLA.

However, the transcript of a meetino with research reactor licensee
(including UCLA), recarding the "Impact of the Safequards

Upgrade Rule on Nonpower Reactor Licensees" quotes Mr. Carlson

to the contrary, asserting to the research reactor licensees,

"What 1 might add, you have to nrotect zgainst sabotage under

the provisions of 10 CFR 73.40." (emphasis added). This would

appear to directly contradict the representations by Carlson
and Woodhead that sabotage protection is not required and
73.40 does not apply.

That this was not an unintentional or erroneous statement
is indicated later in the transcript (p. 143), when Mr. Carlson
indicates, again referring to 10 CFR 73.40, that the sabetage

protection reocuirement "has always been here." Carlson is quotec

8s sayina that in 1974, research reactor initia) plans were
submitted to protect acainst sabotage, as per 73.40. “...in
73.40, it says you have to protect against sabotage." Carlson
goes on to describe a model security plan that the Office of
Nuclear Reactor Regulation put together for Category 11 facilities
that encompasses sabotage and theft protective measures,
protecting the reactor as well as the fuel in the reactor,

and "vital equipment" (what Carlson indicates is the same as

"essential equipment" in the staff 1974 guidance for theft and

sabotage protection.)



Thus, one has Staff telline the Boerc anc *he Lorrigsicr

that it is lono-standine interpretation anrs practice to not

require sabotage protection of research mactor licensees,

and that 10 CFR 73.40 does not 8pply, whereas it is tellino

the licensees that the staff has reouired sabotage orotection

at least since 1974, and that "you have to protect acainst

sabotage under 10 CFR 73.40."

Staff Response

Staff's response consists in large measure of the followirg

points: (1) Carlson's comments at the Safequards Upgrade Meeting

were addressed to a grouo containing operators of research reactors

of various power levels, (2) the Board aorees with Carlson's affide

statemert that there are no "explicit" sabotege orotection

requirements for research reactors, (3) Carlson's comments

8t the Uparade Meetino occurred while requirements for

research reactors were still in a state of flux, and thet
(4) there are certain Staff documents which assertedly support
} Mr. Carlson's latter statements found in his affidavit and
\ Ms. Woodhead's statements found in the summery disposition
‘ motion and other pleadings and pre-hearing conference transcripts.
\
|

Analysis

| (1) Yoodhead's Explanation of Carlson's Uparade Meetinn Comments
as Directed at Reactors of Varyina Powers

This explanation of Mr. Carlson's transcript comments



Mr. Carlson, in his affidavit, disputes WM. Woodhead's
explanation of his comrents by indicating that "a1) plans

in effect at the time of this meeting were submitted to

protect against sabotace." (January 10, 1924, pffidavit, p. 2, »*
Carlson says that his statement in response to Mr. Burn's
question "merely identified what rules were in effect at the

time of the meeting." (id.) Mr. Carlson makes no claim

that his cémments were directed only at some of the participants
in the meeting, those of higher power, as claimed by Ms. Woodhead,
and in fact states the opposite, that his comments were

related to all security plans for 21) licensees under the

rules in effect at the time of the meetino. Thus, Ms. Woodhoad's
explanation of Mr. Carlson's comments at the Upgrade Meeting

is contradicted by Mr. Carlson himself. (It is worth noting

in relation to the listing of power levels of resea=~h reactors
attached to Ms. Woodhead's January 10 pleading that there is

no identification of any regulation--pre- or post-197%--that

requires or exempts from requirement researct rezctors on the

basis of power level.)

(2) The Assertion that there are no "Explicit" Sabotace Protectior
Regulations for Research Reactors, Only Genera) Fequirements

(a) Mr. Carlson’'s statements in this regard were in a
footnote to a section entitled "Applicable Regulations,”" in which
he excluded the general requirement to protect against sabotage
found in 10 CFR 73.40 from the 1ist of those which he averred
UCLA must comply with. Staff counsel's statements, relying

on Mr. Carlson's affidavit, were that "Intervenor's assertion
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is legelly incorrect..." (Motion for Summer. Disposition, ». 1°

The staterent that there are no explicit recz.irerents for

when taken in the context of his assertions that staff viewed
such protection as unnecessary, 10 CFR 73.55 applied only to
power reactors, and his omission of 10 CFR 73.40(a) in his
discussion of applicable regulations, was clearly desianed to
give the impression that there were no applicable sabotage
protection regulations for a reactor like UCLA's. Mr. Carlson

second
does not dispute this--in fact, in his/affidavit, he merely

i

|

|

i
sabotage protection of nonpower reactors in the reaulations,

|

asserts that the statements in the origind) affidavit were
correct in asserting Staff's view that no sabotage protection
was required. Mr. Carlson Q;s not saying there were general
requirements but no regulations that spell out how to meet
the general requirement to protect aqgainst sabotage; he admits

he was sayino that there was no requirement--general or specific--

applicable to UCLA.

(3) Carlson's Explanation for His Upgrade Meeting Comments--
That the Requirements Were in a State of Flux 2t the Time

The previous two explanations of Carlson's statements
were offered by Ms. Woodhead, not Mr. Carlson, and, as shown
above, are contradicted by Mr. Carlson's January 10 affidavit.
His principal explanation of the apparent contradiction between
his statements at the Upgrade Meeting that all research reactors
must protect against sabotage--statements and facts he does not

dispute--is that the requirements were then in a state of flux




05 SUSNSER STETNETIRTY. St angrts Laviser suare thet his
steterents in 1979 that a)) research reactors rust (enc always
heo to) protect againrst satot2ge unoer 10 (FR 73.40 &nc his
1981 affidavit statements that UCLA was not subject to 10 CFR
73.40 and did not have to orotect against sebotage were a1l
correct at the time made. Carlson argues that up until the
Safeguards Upgrade Meeting in 1979, research reactors had to

protect against sabotage and sometime thereafter (1.0., #Tter

he ©had made his statements that they must have such protection)
the requirement changed, thus making his 1981 statement also
correct when made. Unfortunately, the explanation does not
stand up under scrutiny of the chronolooy invclved.

The meeting at which Mr. Carlson made his statements
about the long-standing requirement to nrotect 2gainst sabotage
under 73.40 and how research reactors must do so ("sabotage

has always been here") was held on August 27, 1979. It was

held to inform non-power licensees of the new regulations
that had been promuloated in connection with the Safequards
Upgracde Rule and how those new rules would impact on them.
Those regulations--principally 10 CFR 73.67 (the so-called
"Category 11/111 Rule", then known as 10 CFR 73.47)--were

published as a final rule on July 24, 1979, one month before

the Upograde Meetino. No chanoe 1in the regulations affecting

research reactor security plans has occurred since July 1979,
Thus, any comments made by Mr. Carlson in August 1979, explaininc
to research reactor licensees the impact of the July final rule,
cannot be explained away by subsequent events. There were no

subsequent events.



CTE mErE 10 accept Mr, Corlson s eazianation that
in August 1979, tellinc research reactor licersees about the
effect o the newly published fina) rules, *e was J.nrrect in
telling them that the new rule didn't change anything with
regards sabotage because "sa tptage has always been here"
and "you have to protect against sabotage under 10 CFR 73.80".,
but that subsequent events changed that situation, one would
be in a position of permitting Staff to change regulations
without Commission approval, publication of proposed changes
in the Federal Register, ooportunity for public comment, and
publication of new rule. 1In July, 1979, the last change
in research reactor security regulations took place. In August
Mr. Carlson tells research reactor licensees they must protect
against sabotage; 2 year and a half later, in a Ticensing
proceeding, Mr. Carlson asserts that research reactors are
not required under the regulations to protect against sabotage
and that 73.40 is not applicable. However, no change in the
requlations took place between Mr. Carlson's August 1979
statements that sabotage is reouired and his Apri) 1961 statermen::
that sabotage protection is not required. It is not withdn

the authority of Staff to change regulations or their own.

(4) The Assertion that Certain Staff Documents sSupport the
Latter Carlison Statement

This assertion is put forward again in response to the
Board's accusations and will be discussed in more detail below.
However, it should be noted that, even were there documents

supporting trc latter Carlson statements, that does not explain
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are likewise numerous Staff documents in sucport.) A Boar¢
reauires the f .11 truth, not contragictory cstate~ents (ore
of which is not disclosed) for which contradictory documents
exist.

However, the documents cited by Mr. Carlison do not
support his claim that the Commission no longer requires

sabotage nrotection for research reactors. A)) they indicate

is that at the .ime that the Commission promulgated additional,

specific requirements for theft bevond those already contained in

CFR 73.40 for theft and sabotage, it determined that there

was no need at that time to rush ahead with additional, specific

requirements for sabotage beyond the requirements already
in effect through 10 CFR 73740. Mr. Carlson and Ms. Woodhead

repeatedly slide over the Commission Tanguage about additional

requirements for sabotage not being needed. Since Mr. Carlson
now admits that at the time of these rule changes, sabotage
protection was required under 10 CFR 73.40, the decision to

not have additional sabotage requirements (as they were having

additional ones for theft) can only mean what it says--

sabotage protection requirements were in existence, adcitional
ones would not be promulgated at this time. There is no supoort
whatsoever for an assertion that the decision not te promulgate

addditional sabotage protection requirements eliminated existing

requirements.
Finally, however, once 2gain the chronology is all wrong
to support the position of Carlson and Woodhead. The Staff

and Commission documents cited by Carlscn (which merely say
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promulaated in then-73.47 were merely for theft and that

similar additional reculations to those 2lready in existence

for sabotage were not beino promulgated at that time) all

predate Mr. Carlson's August 1970 statements., Thus, if

something changed thereafter to alter the position he took

at that meeting and make valid his April 1981 position that
73.40 was not applicable and sabotage protection not required
by the regulations, he has no documents or other support for
such a post-August 1979 change. And, as indicated above,

no such change would be lega) anyway, because the regulation

hasn't been changed since publication as a final rule in July 197¢

SUMMARY REGARDING MR. CARLSON

The most significant aspect of Mr. Carlson's second
hffidavit. perhaps, is that he corfirms thet Ms. Woodhead's
repeated assertions about long-standing Staff practice to not
require sabotage protection at research reactors is not trye.
Mr. Carlson indicates (see especially p. 7, January 10, 1984,
affidavit) that 10 CFR 73.40 was epplicable to research reactors
and did require sabotage protection for 211 such reactors
from at least 1974 into at least 1979,

Ms. Woodhead's assertions that his statements at the
Upgrade Meeting can be explained by the various power levels
represented is contradicted by Mr. Carlson, who does not put
forward such an explanation and in fact says his statement

was true at the time for al) research reactors.

. Ms. Woodhead's assertions that he was referring only



to "explicit” regulations in the footnote in ouestion in his

first affidavit is contradicted both by the text of the percQrac-*
in which the footnote is contained (describing "applicable
regulations” as only 73.37 and 73.67, specificelly leaving
out 73.40) and Mr. Carlson's secord affidavit, where he confirms
that he meant what the pessages appear to say--UCLA is not
required to protect against sabotace, and 73.40 doesn't apply.
Furthermore;'Ms. Woodhead relied on Carlson's statements in
the first affidavit for her assertions in her motion for
summary disposition that only 73.67 applies and no sabotage
protection is required (be it general or specific).

Carlson's primary defense--that his statements in
the August 1979 Upgrade Meetina were correct at the time,
but that requirements were in a "state of flux" and changed
thereafter--is contradicted by the chronology involved.
His statements that "sabotage has always been here" and that
"you must protect against sabotage under 10 CFR 73.40"
occurred one month after the final rule was published, at
8@ meeting designed to explain the impact of those changes,
and the rule has not changed since that time.

Lastly, the defense that certain Staff documents
support the April 1981 affidavit doesn't explain the contradictior
with the August 1979 statements. Further, the documents all
predate the August 1979 assertions which are in question, and
et best indicate that the Commission did not intend in 1979

to impose additional (i.e., beyond those already in existence)

sabotage requirements as part of the 1979 additional theft protectic

package. Since Carlson admits that sabotage protection requiremer=<:

e i



were in existence at the tire, the cecisiorn to ncet imgcse

gccitional sabotage protection requiremerts cannct be used

as basis for anassertion that existing requirements were
abolished, particularly when that decision was made prior to

the Upgrade Meeting statements indicating 73.40 having always

requirina sabotage protection.

THE WOODHEAD ASSERTIONS ABOUT “LONG-STANDING STAFF PRACTICE"

As indicated above, Counsel for Steff has repeatedly
asserted that it is the 1o6§-stand1ng practice of Staff to not
require sabotage protection for research reactors. And,

s indicated above, Mr. Carlson's January 1984 declaration,

as well as several others included in her March 9 response

to the Board's accur*tions, now admit that it was the long-standirs

practice, at least late into 1979, to indeed require such protec:*

In fact, Ms. Woodhead herself now characterizes her prior
representations as "making the continuino and consistent

arcuments in this proceeding that NRC requlations since 1976

have not required sabotage protection for nonpower reactors
such as UCLA's..." It is worth noting that CBG cannot find
in Ms. Woodhead's prior submissions and statements any
acknowledgement that such regulations prior to 1979 required
sabotage protection, and nowhere (in particular, in Staff's

proposal to the Commission in SECY 83-500 to "clarify" "“long-



The principel charge tv the Boarc ez2inst Staff is that,

despite being led to believe by UCLA and Staff Counsel that
UCLA's security plan was not designed to provide protection
against sabotage and that the Staff had a long-standing policy

of not requiring such protection, the UCLA security plan and

the Staff's security inspection reports indicated to the contrar, .

Staff's response is, in brief, as follows:
(1) “neither the descriptive language contained in the UCLA

cecurity plan nor the general language used on Region V cover

latters for inspection reports actually contradict the representat

of the Staff position concerning Part 73 regulations,"

(2) "the representations of this matter made by Staff Counse)
have been substantiated by Staff and Commission documents over
the years,"and (3) “"the representations by Staff Counsel in each
and every instance have been accurate, known and approved by

both the Division of Safeguards and OELD.

ANALYSIS

1. The Assertions Regarding the Inspection Reports

The primary assertion is that it is only the cover
letters to the UCLA inspection reports that contain reference
to sabotage protection, and that this reference is because the
letter is a generic one which goes to facilities that need nrt

protect against both sabotage and theft, as indicated in the



First of all, it is clear that the references to
sabotage protection are not merely in the letters of
transmittal, but throughout the text of the inspection reports.
For example, the October 10, 1979, letter of transmittal to
UCLA by Region V's LeRoy Norderhaug includes the language
pointed to by the Board: "The inspection included examination
of activities related to physical protection against
industrial sabotage and against theft of specia)l nuclear
material in accordance with applicable requirements of Title 10,
Code of Federal Regulations, Part 73..." But this is not
merely a matter of a cover letter not pertaining to the
contents. Page 1 of the inspection report itself, wproved
by Norderhaug, indicates under "Areas Inspected":
Security Plan; Protection of SNM; Security Organizatior,
Access Control; Alarm Systems; Keys, Locks and Combinat:

Surveillance; Procedures; Security Proaram Review;
and Protection Against Radiological Sabotace.

(emphasis added)

Page 4 of the report states as follows:

14. MC 81455 B - Protection Against Radiological Sabotec:

No items of noncompliance were identified. Protection
against sabotage is of concern to the licensee and is
primarily effected by the security consciousness of
the laboratory personnel and adherence to established
procedures and policies.
Numerous other inspection reports for research reactors--UCLA'Ss
8s well as others--contain the same identification of sabotage
protectionwithin the areas inspected and contain the same urit

examining for adequacy of said protection. 1In addition,

throughout these inspection reports are discussions of vital



arees, vital equipment, and relatec specific matters

tied to sabotage protecticn. The concern ¢c¢ the Ecard over
the content of the cover letters cannot be mitigated by an
assertion that the sabotage references are only in the
transmittal letter and that that letter is generic. The
contents of the reports deal with inspection for sabotage,
of vital equipment protection, and the Tike.

It is next argued that the cover letters go out to
different kinds of licensees, some of whom must protect
only against theft, some of whom must protect only against
sabotage, and that therefore the statements in the cover letters
should not be taken as a Staff statement of requirement to
protect against both. ”

First of all, of the four such letters provided, three
are for non-power reactors, which thus proves nothina. The
fourth is for a nuclear power plant. Mr. Norderhaug asserts
in his affidavit that nuclear power plants are not reauired
to protect against theft, being subject only under 73.5¢ to
protect against sabotage. (His reference to exemption from
73.50 from protection of strategic special nuclear material
is somewhat misleading; power reactors, of course, don't have
SSNM, only SNM, but the latter must also be protected against
theft.) It is the Board's point that all facilities are requirec
under 10 CFR 73.40(2a) to protect against sabotage and theft;
thus Staff's assertion that the letter goes to different kinds
of licensees does nothing to disprove that its statements are

applicable to all licensees.
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More particularly, Mr, Norderhaug's 2ssertion that
Power reactors are not reaquired to protec: 2gainst theft,citing
yet get the same letter of transmittal, is contradicted by
another document included in the Staff's March 9 filing.
SECY €3-500, p. 2 of the "Basis for Proposed Amendment ",
indicates that "the response paraaraph of 73.55% specifically
requires prevention or impeding of both theft and sabotage."
Furthermore, all four of the sample letters of tiransmittal
enclosed in the March 9 filing are for the year 1979-.
when Staff now admits sabotage protection inspections were
occurring. (See Schuster affidavit, for example.) Thus
the letters of transmittal cited, which Staff claims prove
that the language in such letters rointed to by the Board is
not indicative of a long-standing requirement to provide sabotage
protection, are for reactors the Staff now admits were being
inspected for sabotage.
In short, the cover letters accurately reflect the require-«

the Staff practice, and the contents of the inspection reports.

The inspection reports, cover letter and co-tents, thus
contradict Staff's repeated representations about long-standing

practice not to require sabotage protectior.




' FSSETLIONS FECATOINC the snciusicr ¢f Sapctage Frotect:
in the UCLA Security PTan and the NRKC SarrTe Security Plan

The NRC Staff anc the Applicant botr attempt to explain
the fact that the first sentence of the first paragraph of
UCLA's Physical SecurityPlan indicates that its purpose
includes protection against radiological sabotage by stating
that that languaoce was lifted directly from a draft Sample Plan
provided by the NRC Staff at the time of the promulgation of
the new 10 CFR 73.67 safeguards regulations. The Staff implies
that the language in the Sample Plan (and thus in UCLA's plan)
was only in the introduction, and was "overtaken by events."
(Carlson affidavit of March 9, p. 3). Carlson goes on to
say, "It is unfortunate that the NRC Staff did not complete the

develooment of the draft and correct it by subsequently clarifying

or correcting letters to licensees since sabotage protection
was deleted as a regulatory requirement."” Close scrutiny of
the chronology of events related to the sample plan, however,
raises serious questions about the Staff defense.

On Mey 24, 1978, the proposed amendrents to Part 73
were first published. Public comment was taken, and on
January 16, 1979 (SECY 79-38) the final rule proposal was
transmitted to the Commission by Staff. According to the
Affidavit of Donald Carlson (March 9, 1984), the sample plan
was prepared by him from about April throuch mid-June 1979,

subsegquent to the transmittal of the final rule proposal.

(Carlson at page 2-3). The sample plan bears the revision date
of June 14, 1979. Sometime prior to June 28, 1979, the

Commission approved the final rule for publication. (Chilk

* emphasis added
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Federa) Register on July 24, 1979. (¢c ¢3 G22EC). Two weeks
later, on August 9, NPP sent out the se~-le plar "as an 3id to
uniformity and completeness in the preparation of physical secur:*
plans." (Pagano letter, August 9, 1976). Thit letter
transmitting the sample plan to licensees indicated it was
being done because of the new requlations just published
(10 CFR 73.47, later renumbered 73.67) and that
Applicable non-power reactor licensees must meet these
requirements for detection of theft in addition to
previous regulatory requirements for protection against
sabotaoge.
(Pagano let:er, emphasis added)
Pagono, Chief of the Reactor Safeguards Development Branch,
went on to indfcate that the sample plan was provided to assist
licensees in drawing up security plans that complied with
the "previous regulatory requirements for protection against
sabotage" and the new 73.47 reouirements for thef*.

A review of the Sample Plan demonstrates that, as indicate:
in the transmittal letter by Pagano, it includes methods for
complying with the reauirements to protect against sabotage.

On Page 1, the "Purpose" section lists "protection against
radiological sabotage.”" 0On page 2, in the "Objectives" section,
protection against industrial sabotace and detection within
vital areas are both listed. On page 12, the sample plan

deals with vital areas, identifying sample vital equipment as
the reactor, the coolant system, the reactor controls (making
the control room a vital area), primary biological shielding,
and irradiated nuclear fuel. Vital areas pertain to sabotage,

not theft protection (see definition of vital areas in 10 CFR 73.72(



On page 26 in the "Response Procedures’ section, borbd

29

threats, civil disorcers, and industrial setctege are 211 inclyce-

mn

Mr. Carlson, in his March 9 affidavit, explains that
sabotage provisions in the UCLA plan appear to have been taken
from the NRC Sample Plan, on which he worked, but that the Staff
ignored in reviewing UCLA's nlan any references to sabotage and
dio not review it for any specific sabotage protection measure
‘e.g., entry searches." It is important to note that Mr. Carlson':
sample plan, which was designed to protect against sabotage,
28150 did not have reference to entry searches (see p. 22).

This 1s significant because the major substantive change between
the May 24, 1978, proposed rule and the final rule as a2 optec
around June 28, 1979, was td chanae the search requirements to
rardom exit searches, eliminating entry searches. Thus, it is
clear that when Mr. Carlson drafted the sample plar ir the
spring of 1979, he was cognizant of the fina) version of 73.67.

Indeed, there have been no chanoes to 10 CFR 73.6€7 since Mr,

Carlzon wrete the Sample Plan. Thus. there is no basis for
asserting that, as Mr, Carison now claims, subsequent events
"overtook" the Sample Plan and that subsequent correctino letters
to licensees should have (but didn't) g0 out due to "subseguent
deletion of sabotage protection requirements.

The above chronology indicates that the Sample Plan--
sent out to licensees to assist in preparing security plans that
included, as Paaoano says in the letter of transmittal, compliance

with both existing sabotage protection requirements and the new

theft protection requirements--was written subsequent to the
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by Staff (SECY 79-38, January 16, 1979), ard that it was sent

out to licensees to assist them in writing up new plans subsecue-®

to the final rule being published in the Fecere] Register

(July 24, 1979; sample plan sent out to licensees on August 9.)
Ms. Woodhead, in her affidavit (p. 3), asserts that

...the descriptive sentences in the UCLA security

plan exist due to an incorrect statement of purpose

provided to licensees in a draft sample security plan

sent to some NPR licensees for comment in 1979,

prior to final development and issuance of 10 CFR 73.67...
(emphasis added)

That statement appears to be false--the sample plan was sent to

lTicensees after promulgation and issuance of the rule.

It was sent, not merely for comment, but as draft guidance

for complying with the new regulation and the continuing

previous regulation (73.40), and correctly contained sabotage

protection provisions. No subsequent events "overtook" the plan--

as 1t was sent out after the last change in the regulations,

i.e. the final version of 73.67 was published--and it was never

corrected or recalled or revised. (At the August 27 Upgrade Meet:":

where Carlson made his statements about sabotage protection

heving always “"been here" and having to protect against sabotage

under 73.40, he refers to the sample plan and indicates that it

encompasses sabotage measures, protecting the reactor as wel)

as the fuel in the reactor, plus the vital equipment. (TR 143).'
The fact that the sample plan was a draft plan and

never became a final guidance document is of little conseaquence.

It represented the Staff position at the time, has not been alterec

since, and no change in the regulation has occurred since it was

originally sent out to licensees. The content and timing of

R RPN A o e R
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b elieved that sabotace protection wes ¢2<1) reovuired 2long
with the specific theft protection mess.res required under

the new 73.67.

The Pagano Letter

The key to the entire matter is the letter of
Frank G. Pagano, referred to above. Pagano was Chief of
the Reactor Safeguards Development Branch, Division of Operating
Reactors. The subject of the Pagano letter, two weeks after
the final rule was published, was "SAMPLE PHYSICAL SECURITY
PLAN FOR NON-PUWER NUCLEAR REACTOR FACILITIES POSSESSING SPECIAL
NUCLEAR MATERIAL OF MODERATE STRATEGIC SIGNIFICANCE".
The letter indicates that fhe Commission has amended its
regulations to provide specific physical protection measures
at non-power reactors and has concurrentiy published a regulatory
auide for compliance with the theft protection provisions newly
promulgated. He goes on to say:
Applicable non-power reactor licersees / UCLA is one_7
must meet these requirements for cetection of theft
in addition to previous regulatory requirements for
protection against sabotace. As 2 result of discussions
with the non-power reactor licensees, we have drafted
the attached Sample Plan as an aid to uniformity and

completeness in the preparation of physical security
plans.

(emphasis added).

Thus, it is clear that it was the position of Staff after

the publication of the final rule that the new rule did not
abolish existino sabotage protection requirements, as now
claimed, but was "in additioﬁ to" the existing requirements for

protection against sabotage. Furthermore, that the Sample Plan,



which does inceec¢ include sabotage protection provisions
throughout 1t (not just in the introductior), was cesioned

to do so. And Tastly, there has been no requlatory change

since then. Despite Staff claims to the contrary, the

Sample Plan was sent to licensees after the final version

of the rule was agreed to by Staff and aporoved by the Commissior,
not before. There were no "subsequent events" to "overtake"

the Sample Plan.

One additional point needs to be made. Mr. Carlson
admits that he knew of the sabotage provisions of the UCLA proposec
plan; he also states that all security plans (and thus UCLA's pre-'
plan associated with its old license) were required to contain
sabotage protection provisions and were evaluated against such,
While he says he ignored the sabotage provisions of the new
plan in reviewing it against his new interpretation of the
new regulations, he was nonetheless aware that both the old and
the new plan contzined such provisions and that, in fact, the
0ld version was required to have sabotage provisions. However,
Mr. Carlson did not come forward to the Board to correct the
statements made by Counsel for Applicant that UCLA's plan containec
no such provisions and that low-power research reactors had never

been required to have such provi ons .

3. The Assertion that the "Representations of this Matter by

Staff Counsel have been Substantiated by Staff and Commission

Documents Over the Years"




This assertion will be exarinecd in rore cepth in CBG's

‘e

aralysis of potential misrepresentasicns ir P 83-500, which

repeats many of the same arguments about the SECY documents

which led up to 10 CFR 73.67 being promulgeted. We have discusse-

them briefly above in relation to Mr. Carlson. In brief here,

none of the documents cited by Staff do anythino more than to

show that additiona1 sabotage protection requirements, beyond
those alreaﬁy in effect in 73.40, were not included in the

additional theft requirements being proposed in 73.67, and that

it was the Staff's position that 73.67 should not be held up

while Staff analyzed whether additional satotage protection

requirements should be promulyated for research reactors.
Staff now admits that sabotage was required under 73.40

prior to 1979. There is no basis for saying, as Staff does

now, that the Statement of Consideration associated with 73.67

eliminated existing sabotage protection requirements. A1)

that Stutement said, and all related SECY cdocuments said, is
that acdditional sabotage protection reguire~ents, bevond these

already in existence, were not included within the new rule,

the scooe of which was exclusively additiona) theft protection
requirements. The Pacano letter, the Sample Plan, and the

Carlson statements--all after the final rule--all indicate

that 73.67 was in addition to existing 73.40 sabotage protection

requirements. And, of course, 73.40 was not removed.
That the intent of 73.67 was to not change the status
quo with regards sabotage protection, but rather maintain it,

and that 73.67 was to be in addition to 73.40, not overturn it,
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& Staff gocurer: net provided by

Staff to the Boarc, a rerorarcur fror Jares ¥iller to Robert

Burnett.

The Miller-Burnett Memorandum

At the time of the June 28, 1979, Memorandum to Burnett
from Miller, James Miller was Assistant Director for Site and
Safeguards of DOR and Robert Burnett was Director, Division
of Safeguards, NMSS. The subject of the Memorandum was
8@ new Commission paper on the "Safequaids Upgrade Rule.,"
Safeguards at most fuel cycle facilities were oeing upgraded,
as part of a single "Uporade Rule"; non-power reactors were
temporarily exempted from tPe provisions of the Upgrade Rule,
but required to comply with new safeguards (primarily 73.67)
being promulgated contemporaneously. During the period of the
deferment, research reactors must obey the anplicable interim
requirements while the Commission investigated how to bring
the non-power reactors under an "improved" safeauards system
in the future. Miller makes clear to Burnett that until new
regulations are drafted for research reactors, those with Jess
than a formula quantity must obey 73.47 (later 73.67) and
73.40, and that "this will maintain the status auo."

Thus, far from the new 73.47 eliminating existing sabotaqe
protection requirements in 72.40, Category 11 research reactors
must obey both. The existing 73.40 requirements were not abolis

but rather the status QUO was maintained:




As we have discussed, non-power reactors must be
deferred fror the Upgrade Pule. Attached is NRER

ard Standards final comrission paner on this

subject. NRP believes the deferral will be for
period of about 2 - 3 years because of the indepth
studies we will be conductino. During this period,

we will rely on 73.60 for those facilities with
greater than formulé quantities of SSNM and 73.40

and 73.47 for all others. This wi'l maintain the status
quo and closely parallels the comments of Chajirman
Hendrie. Also NRR will continue studying the need for
@ separate rule for non-power reactor facilities and
commence preparing such a rule should it be determined
necessary.

(emphasis added)

"Thus the new 73.47 did not eliminate sabotage protection
requirements in 73.40, but rather preserved the status quo,
requiring--just as Carlson said at the Upgrade Meeting, just
as Pagano said in his August 9 letter, just as the Sample Plan

indicated--Category Il facilities to protect against theft

and sabotage, obey 73.47 and 73.40. (It is of note that

there are no affidavits cn this matter from either Burnett
or Miller. Miller obviously knew of Carlson's original
affidavit asserting 73.40 was not applicable, yet did not
come forward to contradict it. Burnett is also quoted at
the Uporade Meetino as saying that Category I] facilities
had to meet the threat of sabotage. TR 56).

A1]l of the statements of Staff position on the

probable need for additional sabotage protection reoauirements

are opinions about need for future regulations, based on the
review of non-pover safeguards requested by the Commission

during the period where research eactors were under the interim
safeguards and deferred from meeting the full Upgrade requirements.

But whereas Staff may have an opinion--for example, based on




8%y $%ucy 1Sr the Staff-cas 10 1-¢ Cecree of seriousrne.:
of sabotage threat and the need or lack therecf for additiona)
sabotace protection requirements, those are a2} Staff opinions
about whether changes (upgrading or downgrading) in existing
sabotage protection requirements miaht be worth the Commission's
time in promulgating. But Staff opinion about whether to
change existing sabotage requirements does not abolish
existing requirements--that requires a change in the regulations,
which has not cECUrred, only been preliminarily studied.

In sum, the various Staff documents cited in support
of the assertion that sabotage protection requirements were

abolished in 1979 merely indicate that the status qQUO was

being maintained and that additional sabotage protection
consideration was being deferred. Numerous Staff documents
from after the Commission approved the final version of

73.47 all indicate that the status Quo with regards sabotage
protection and 73.40 applicability was maintained. There is
not a single document which says sabotage protection and 73.40

applicability was abolished.

4. The Assertion that the Staff representations have been
accurate, known and approved by the Division of Safeaquards
and OELD.

Counsel for Staff asserts that the various representations
made by her over the years in this proceeding recarding safeguarcds
requirements have been made in consultation with numerous Staff
representatives. Again, there is a chronology problem.

The primary representations made by Staff were made in

@ December 1, 1980, pleading, four days after entering the case,



p 3 i ‘
. . .. ' - al . o " P A ‘e . ‘ . L
bas e o UG ed e I S-S TR § R ¢y T pNIng e t el TETRLLE Vs T

of the affiants, aside fro~ Donald Carlsor about wher questiong

of misreoresentation have 21sc beer raisec, incicates that

they consulted with Ms. Woodhead in preparation of the representa:
she made at that time, A1) subsequent representations have
merely been defenses of, and modifications to, representations

she and Mr. Carlson made.

5. The Fina)l Defense: OK, Sabotage Protection was Indeed

Long Rec.ired, and Maybe 73,40 Never was Repealed, but our
Statements of Staff Policy not to Require Sabotage Protection,

at Teast post-1979, was an accurate representation of Staff Policy

be ‘he poc'icy correct or not.

Staff now admits sabotage protection was required until
1979, that 10 CFR 73.40 did apply at least through then, and
(at least affiant Schuster and Norderhaug) that the Staff did
inspect research reactors like UCLA for sabotage protection
at least through 1979. The only remaining defense is that,
whether they interpreted the rule correctly or not, that it
was ndeed consistent Staff policy after 1979 to no longer
require sabotage protection for research reactors (Schuster
asserts a rule change in 1975 eliminated NPR sabotage requirements
and inspections for sabotage protection thus stopped).

However, even this defense must be called into question
by Staff's own documents.

a. Post-1979 Inspection Reports Continue to Inspect for Sabotage

Contrary to the assertions by Norderhaug and Schuster,

ifnspections for sabotage protection at Argonaut reactors like
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fror Colleen Woodhead dated March 16, 1984, states tha: or thet
date, in an interview with an investigator for the Office of
the Inspector and Auditor, she was shown:

An inspection report for the Virginia Polytechnic
Institute No., 50-124/83-0) addressing an inspection
held November 28-29, 1983 which states inspection
for protection acainst radiological sabotage was
performed.

It should be noted that VPI's reactor is an Argonaut.

b. Post-1979 Inspectors Manual Continues to Instruct Inspectors
to Inspect for Radiolooical) Sabotage Protection.

In the above-cited letter, Ms. Woodhead indicates that the

Office of Inspection and Enforcement Manual for research

and test reactor inspections, issued only two months 2agQo,

continues to instruct inspectors to inspect for

protection against radiological sabotage.

c. Post-1979 Commission Annual Reports to Congress Continue

to Report Recuirement for Non-Power Reactors to Comply with 73.40.

The Commissicn's Annual Report to Congress dated March 17,

1981, including events up to September 30, 1980, states 2s follows

at paaes 120-121:

Status of Safequards at Non-Power Reactors

All licensed non-power reactors have operative security
ylans as required by 10 ‘ "Physical Protection: -
eneral Requirements at Fixed Sites") for protection
20ainst sabotagce. In addition, licensees possessing

Tess than formula quantites of SSNM have submitted security
plans in accordance with the requirements of 10 CFR 2P

The Report goes on to describe the provisions of the new requiremen:t

but, as indicated above, makes clear they are "in addition" to

the 10 CFR 73.40 requirements for protection against sabotage.



The 1981 Annual Report similarly steses the requirement

to comply with the general Physical security requirements of

10 CFR 73.40(a), sayino that 21) licensees of non-power
reactors have implemented those requirements, going on to
discuss the process of implementing the additiona) 73.67 new
requirements. (The 1982 Annua) Report, although not as explicit,
identifies no change in requlations in effect for non-power
reactors from the previous two years, discussing only the new
proposed amendments to 73.67 which have to this date still not

been approved.)

Thus, just as pre-1979, the post-1979 situation is »3
follows: the non-power licensees have been inspected for
sabotage protection, inspectors are instructed to inspect for -
such protection, and the Congress has been told that the 73.40
requirements are still in force and are being complied with.
There is no documentation to support Staff's assertion that
its policy has been to consider 73.40 compliance abolished
post-1979 (whether 73.40 was repealed in a rule change or not)
and that its policy has been to not require sabotace protection
at non-power reactors. Rather, the documentation indicates
that all research reactors have had to have sabotage protection

at least since 1974, and continue to do so to this day.
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for research re2ztorsunder 10 CFP 73.40 er‘sted pre-1979 bput
were somehcw elirinated durine the 1979 17 (FR 73.67 rule change--
thus does not bear scrutiny. Commission practice--inspections,
reports to Congress, etc.--did not change after 1979,

It is important to note, however, that this Staff assertior
is a new one and contradicts several years of prior representatior
that 10 CFR 73.40 never applied to research reactors and that

sabotage potection was and is not required for such reactors.

Ms. Woodhead asserts in her March 9 response to the Board's
accusations of misconduct that she had made "continuing and
consistent arguments in this proceedina that NRC regulations

since 1979 have not required sabotage protection for nonpower

reactors such as UCLA's..." (p. 7, emphasis added). She said
further “...those arguments about the lack of requirements for
sabotace protection for UCLA were based on counsel's analysis

of the requlations modified in 1979 , ., . .*» (id., emphasis addec)

However, nowhere in Staff's various pleadings and
statements prior to the Board's accusations c¢id Staff assert
that anythino had changed in 1979 reqardinc sabotage protection.
| Her previous statements were that the long-standing practice
was always to not require sabotage protection for nonpower
reactors, to always exempt them from 10 CFR 73.40. In Ms. Woodhes
Motion for Reconsideration of Auaust 15, 1983, she states:

“...nonpower reactors have never been subject to 73.40(a).
p. 15, emphasis &




She further stated:

The Statement of Ccrsiderations issued with

10 CFR 73.67 makes clear that sabotaoce protection

was and is not required for non-power reactors

p. 11, emphasis added, footnote ori-

Staff affiants now admit that 73.40 did apply prior to 1979

to all non-power reactors, that sabotage protection was

required for all non-power reactors, that the long-standing

Staff practice was to inspect for sabotage protection and

assess security plans for said orotection. (See Schuster
affidavit, "Up until 1979 we inspected for sabotage orotection.";
Norderhaug arfidavit, "Prior to 1979, when new specific requlation:
were issued for NPRs, the Region V security inspectors reviewed
NPR facilities for security against sabotage and theft.";

Carlson affidavit of January 10, 1984, " ..al) plans in effect

at the time of this meeting were submitted to protect against
sabotage.", identifying further the requirement at thet time

to comply with 73.40). Ms. Woodhead now admits this(see p 19

of her March 9 pleading), but now asserts that sabotage protectior
inspections were halted after 1979. As seen in her Board
notification of March 16, VP! at least as recently as a few

months ago was still beinan inspected for sabotaoce.
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The Misconduct Charaes

On February 17, 1984, the Nuclear Regulatory Commission's
Atomic Safety and Licensino Board presiding over UCLA's application
for renewal of its reactor license suspended the security proceedings
in that case, charging the NRC Staff and UCLA with having made

"“substantial misrepresentations" regarding sabotage protection matters

at issue in those proceedinas and in a related rulemaking now
before the Commission. The Board announced that the security
proceedings would remain suspended pending resolution of the
questions of misconduct.

Subsequently, on February 24, 1984, the Atomic Safety
and Licensing Board (ASLB) issued a Memorandum and Order which gave
Colleen P. Woodhead, Counsel for the NRC Staff, and four named
attorneys for the Universityl/until March 9 to show why action
should not be taken against them under 10 CFR 2.713 for violations
of the Model Rules of Professional Conduct. Additionally, the
Board directed others within the respective organizations of
the NRC Staff and the University to indicated, also by March 9,
whether they were aware of the renresentations being made by
Counsel, whether they :pproved of said representations, and
whether they attempted to make changes to them, the Board warning
specifically that the UCLA license stood in jeopardy of suspension,
revocation, or modification for statements the Board alleged were
materially false. Lastly, the ASLB referred its alleqations
of misconduct regarding the NRC Staff to the Commission's Cffice
of Inspector and Auditor (OIA) in connection with OIA's ongoing
investigation into other allegations of misconduct by the NRC
Staff related to security matters in the UCLA case.

1/ William H. Cormier, Glenn R. Woods, Christine Helwick, and
Donald L. Reidhaar




The gations are ealremeiy serious as they cail 1nto

auestion fundamental assertions by the NRC Staff and a nuclear

licensee, representations upon which major public health and safety

considerations rest. Furthermore, since the same representations
have also been made by the NRC Staff to the NRC Commissioners in a
proposal (SECY 83-500) that would have wide-ranging ramifications

by eliminating sabotage protection at research reactors nationwide,
the issue of whether material false statements have been made casts

a shadow over major policy recommendations now before the Commission.

The Principal Alleged Misrepresentations

The allegations of material false statements revolve largely
around repeated assertions by the NRC Staff and UCLA that it is
long-standing practice and regulatory reaquirement to not protect
against against either nuclear theft or sabotage at research reactors
such as UCLA's.

The security contention (XX) in the UCLA relicensing
proceeding alleges that the security at the facility is inadequate
to protect against either radiological sabotage of the facility
or theft of the weapons-arade nuclear materials on site.g/
UCLA and the NRC Staff, rather than asserting that the UCLA

security plan was adequate to protect aqgainst sabotace and theft

’

have instead repeatedly asserted that research reactors such as

UCLA's are required to protect against neither.

On the sabotage matter, this position is perhaps most
, , 3/
explicitly stated by UCLA in a pleading of August 25, 1983:3

University wishes to note that its security plan,
which is not designed to provide protection against
sabotage, has been approved by the Commission's
safequards branch; and that the low-power university
research reactor licensee have never been required
to adopt security plans designed to protect against
sabotage. Surely the Commission's consistent practice
in interpreting and applying its own safeguards

The UCLA nuclear material is primarily uranium enriched to 93% U-2
“"Response in Support of NRC Staff Petition for Reconsideration

of the Licensing Board's Memorandum and Order Ruling on Staff's
Motion for Summary Disposition."




entitled to considerahle weight in tnis proceeding.

(emphasis added)

Numerous statements by the Staff contain similar
assertions. At the prehearing conference of February 5, 1981,
for example, Staff asserted that there was no requirement that such
non-power reactors protect against either sabotage or theft.ﬁ/
In its Motion for Summary Disposition of Contention XX (Security)
of April 13, 1981, Staff made the same argument, supported in part
by an affidavit from Donald M. Carlson, a Plant Protection
Analyst in the Division of Safeguards. In its August 15, 1983,
Petition for Reconsideration of the Licensing Board's Memorandum
and Order Ruling on Staff's Motion for Summary Disposition,
Staff again states that sabotage protection was never required
for research reactors under the regulations (p. 11 and 15).

The Board's Fabruary 24, 1984, Memorandum and Order accusing
Staff and Applicant of misrepresentations on this issue cited
numerous other instances in which similar assertions were made,
including most recently in SECY 83-500, a Staff proposal dated
December 6, 1983, asking the Commission to change the safequards
regulations to reflect what Staff asserts is "long-standing policy'
of not requiring sabotage protection for research reactors.
And as recently as January 16, 1984, Counsel for NRC Staff Woodhead
asserted to the NRC Cowrissionersé/that requiring, as the Board
has done, at least some measure of sabotage protection

..1s contrary to longstanding interpretation and
practice with regard to security reauirements for
all licensed research reactors..."

By insisting that these "threshold" issues be resolved
before the security plan was even reviewed and the matter set for

hearing, three years of delays ensued. (Because of the manner in

4/ See, e.9., TR 394-395. Staff and UCLA have repeatedly claimed
that no protection against theft of UCLA's weapons-grade uranium
was required, only the ability to detect the theft and report
material is misging.




which the "timely application” rule of 10 CFR 2.109 has been
applied to date in the UCLA case, any such delay elongates the time
during which possession of Special Nuclear Material is permitted,
even though the license has expired and no affirmative safety

finding has issued.2/)

In May, 1983, the ASLB resolved the sabotage protection
threshold issue. Citing the long history of sabotage protection
rquirements applicable to non-power reactors, the Board ruled that
some such measures must be required at UCLA. The Board based its
ruling, in part, on the Apveals Board decision in Trustees of
Columbia University (4 AEC 349; 1970), which required sabotage
protection measures for the Columbia University research reactor,
as well as the subsequent promulgation in 1973 of 10 CFR 73.40
which requires sabotage protection by regulation. 10 CFR 73.40(a)

states:
Each licensee shall provide physical protection
against radiological sabotage and against theft of
special nuclear material at the fixed sites where licensed
activities are conducted. Physical security systems shall
be established and maintained by the licensee in accordance

with security plans approved by the Nuclear Regulatory
Commission.

(emphasis added)

Thus, despite three years of Staff and Applicant arguing that UCLA's
plan contained no sabotage protection provisions and was not require:
to, the Board ruled that both legal precedent and the Commission's
regulations required such protection. The threshold issues resolved,
the Board therefore ordered the security plan and related documents

|

|

\

|

|

turned over and the hearing process to commence on the security issues
UCLA resisted turning over the security plan and related documents
such as Staff inspection reports, indicating it wished to "expurgate
certain portions. CBG objected, fearing UCLA would attempt to

1 6/ CBG has had pending since January 9, 1984, a motion alleging

violation of the timely application rule and the necessity of license
| suspension, a motion solicited by the Board if the December 10, 1983,
| deadline it had set for an end to the delays was not met.



remove from the documents evidence embarrassing to the University's

position, and demanded that the unexpurgated versicns be provided 2°
least to the Board. The document. were pruvided on January 31, 1984,
and the Board thus reviewed the security plan and Staff's security
inspection reports for the first time in mid-February. Until that
time, the Board had relied on representations made by Counsel for
Staff and Applicant that the plan contained no sabctage provisions
and that Staff required no sabotage protection at the facility.

As the Board stated the situation that existed prior to its

review of the security documents:

Throughout these proceedinos until February 15,
1984, we had been led to believe by Counsel that,
first, Staff saw no requirement in_the regulations
that UCLA provide such / sabotage 7 protection and
imposed no such requirement, and “second, that UCLA's
security plan indeed provided nc such requirement.

Memorandum and Order, February 24, 19&:

at 3

On Februcry 15, 1984, the Board reviewed the UCLA
securi1ty plan and the NRC Staff's repoits of security inspections
of the UCLA facility. 1In light of the years of representations
to the contrary by Counsel, the Board states it was "astounded"
by what wies contained therein:

We were astounded to read in the first sentence
of the first paragraph of the text of UCLA's physical
security plan that it was indeed the purpose of the plan
to provide "...for the protection of the reactor,
protection of the staff and the general public against
radiological sabotage and to prevent and detect theft
of Special Nuclear Material."

Order at 6, emphasis added

The Board went on to indicate that the ganeral performance
objectives of the physical security system and organization,
listed in the text of the plan, include protection of the reactor,
its equipment, and the nuclear material from acts of radiolugical
sabotage. (Order at 6). The Board further indicated that a
review of the plan's contents identified several provisions aimed




8t providing sabotage protection, and that it appears that "it has

veen the purpose cof the plan to provide such crztection from the
time of its submittal to NRC on March 10, 1987, nearly four
: 7/

years ago. id at 6-7. -

As to the NRC Staff's repeated representations to the
Board and to the Commission (via SECY 83-500), that it is the
long-standing Staff practice to not reauire sabotage protection
at research reactors, the Staff's reports of security inspections
of the UCLA facility also were contrary to Staff's repeated
asserticns:

We were even more astounded to find that ever
Part 73 / the security section of the NRC requlation§7
security inspection report furnished b UCLA indicates
that Staff 353 in fact, examine UCLA's activities
related to physical protection against sabotage

"in accordance with applizable requirements o
Titla 10, Code of Federal Regulations, Part 73."

Order at 7, emphasis added

Thus, for three years the Board had been told by Staff
and Applicant that the Board did not have the authority to
assess the adequacy of sabotage precautions at UCLA because there
was assertedly no such requirement. As support for their
assertions, UCLA claimed that Staff had approved its security
plan even though the plan had no sabotage protection in 124
and Staff claimed it had never enforced such a requirement for
UCLA. However, review of the plan itself and Staff's own reports
of its compliance inspecticns for the facility appear to indicate
both assertions were materially false.

7/ The Board also noted (at p. 7) that the Staff was aware of
the contents of the UCLA security plan and, in fact, nn November 9,
1985, amended UCLA's existing license to require UCLA to implement
all of its provisions. As the Board stated, "Thus Staff formall
required UCLA to take steps to orovide for protection against
radiological sabotage on that date." (emphasis in original).

Staff affiant Carlson states in his affidavit of January 10, 1984,
that all security plans submitted prior to 1980 were required to
contain protection against sab otage. Therefore, the previous

UCLA plan, in effect until November 1983, likewise contained sabotage
protection provisions and was required by Staff to comply with same.



As the Board summarized the situation in its
Memorandum and Order (p. 6)

It was thus clear to us, based on tho
representations of Counsel, that UCLA's physical
security plan was not designed to provide protection
against sabotage and that Staff did not require
that such protection be provided. However, the

security plan and security inspection reports
furnished by "'TA Tndicate that the opposite 1s true.

(emphacis added)

Faced with Staff and Applicant representations which, when
checked against their own documents, were found to be at
¢ide with the truth, the Board stated:

In 1ight of these revelations, we are confronted
with the question whether Counsel may have violated
Model Rules of Professional Conduct 3.1, 3.3, 3.4,
and 8.4 and whether we should take action acainst |
Counsel purusuant to 10 CFR 2.713. |

Order at 7

The Board gave Counsel until March 9 to demonstrate why such
action should not be taken against them, and stated further:

|

|

|

\

l

In addition, the Board wishes to know to what

extent the written representations of these attorneys

have been reviewed and approved by others within their |

respective organizations. The parties are reminded
\
|
|

that 10 CFR 50.100 provides in part that "/ a_/

Ticense may be revoked, suspended, or modified,

in whole or in part. for any material false statement

in the application for the license or in the supplemental
or other statement of fact required of the applicant...."

Order at 7-8

| [
[
\
\
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Therefore,the Board directed,

The Regents of the Univercity of California and

the NRC Staff are to indicate, by March 9, 1984,

the extent to which they were aware of the
representations being made by counsel, whether

they approved of these representations, and

whether they sought to make any corrections to them.

Order at 8

Additionally, as to the allegations of misrepresentations on
the part of the NRC Staff,

We have referred these matters to the Commission's
Office of Insoector and Auditor in connection with
their ongoing investigation.

The "ongoing investigation" by OIA of NRC Staff referred to by

the Board deals with allegations of misconduct summarized below.

The Earlier Allegations of NRC Staff Misconduct

On December 23, 1983, the Atomic Safety and Licensing
Board referred to the NRC's Office of Inspector and Auditor for
its investigation three matters brought to its attention by the
Committee to Bridge the Gap, Intervenor in the proceedinag,
based upon NRC Staff documents obtained under the Freedom of
Information Act, documents which appeared to directly contradict
Staff representations on the security issue:

(1) Despite sworn statements by Staff affiant Donald
Carlson in an April 7, 1981, affidavit that research reactors
Tike UCLA's were not required to orotect against sabotage nor to
.omply with 10 CFR 73.40, a transcript of an August 27, 1979,
meeting arranged by NRC Staff with representatives of research

reactor licensees, including UCLA's, quotes Mr. Carlson himself as

repeatedly saying just the opposite.



(2) Counsel for NRC Staff Colleen P. Woodhead
failed to disclose to the Board and parties a letter from Staff
to Applicant confirming CBG's allegation that UCLA was a
Category I facility by virtue of the amount of special nuclear
material on site, and thus subject to the safequards requirements
of 10 CFR 73.60 and 73.67. Durina the same period, Staff Counsel
was asserting to the Board that UCLA wes a Category Il facility
and thus subject only to the less strinjent security requirements
of 10 CFR 73.67. And,

(3) Despite sworn statements by Staff affiant |
James Mi]lerél in an April 8, 1981, affidavit that he had
personally verified that the fuel at the UCLA facility was exempt
from certain security requirements to protect against theft by
virtue of the fuel's radiation levels, a letter from UCLA to
Miller and a memorandum from Miller to others within the NRC Staff
indicated that UCLA could not meet the irradiation exemption.

The Matter of Staff Misrepresentation to the Commission in the
December 6, 1983, Proposal to Eliminate Sabotage Protections
Nationwide (SECY 83-500)

Included in the Board's February 24, 1984, Memorandum
and Order accusing Staff and Applicant of "substantial misrepresentativ
were assertions by the Bonard that these misrepresentations included
statements found in SECY 83-500, a Staff proposal to the Commission
to overturn the Board's decisions on sabotage and effectively
eliminate such sabotage protections for ail research reactors
nationwide. That Staff representations to the Commission on a policy
matter of such seriousness raises grave questions.

8/ James Miller wzs at the time Chief of the Standardization and
Special Projects Branch in the Division of Licensing.
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Prior to the disclosures of the various documents which
call into question the veracity of the representations made by
Staff and Applicant, the Board ruled acainst both on legal grounds.
Memorandum and Order of May 11, 1983, LBP-83-25A, 17 NRC 927 (1983).
Tracking the history of sabotage protection reaquirements for

research reactors back to the 1970 Columbia decisions and the codificat:

of that requirement in 1973 at 10 CFR 73.40, the Board ruled that it
is the long-standing reauirement that research reactors take some
measures to protect acainst sabotage.

After the Staff petitioned for reconsideration,
the Board adhered to its prior ruling that 10 CFR 73.40 requires
sabotage protection for research reactors and has for a decade.
LBP-83-67, 18 NRC __, (October 24, 1983). 1In response to Staff's
assertion that it had recently been provided with a study
suggesting that "...no significant consequences would result from
sabotage of the Argonaut-UTR / the model of reactor at UCLA_7."2/
the Board stated:

If this is so, Staff should take appropriate steps

to obtain Commission approval of an amendment exempting
Araonaut-UTR's from the protection-against-sahotage
requirements of 73.40.

Order of October 24, 1983, at 11
(emphasis added)

Unless and until 10 CFR 73.40 were amended to exempt Argonaut-UTR's
from its requirement that all research reactors be protected against
sabotage, the Board ruled that UCLA, 1ike all other research reactors,
was bound by the Columbia University decision and the provisions

of 10 CFR 73.40.

9/ CBG has recently obtained unde. the Freedom of Information Act

a copy of the study referred to by the Staff, and will soon be
releasing a technical critique thereof, which concludes that the
study is fundamentally flawed, relying on release fractions and

leak rates orders of magnitude too low, invaiidating the conclusions.



The Staff, however, claiming to be acting on the Board's
suggestion, prooosed a rulemaking that would tverturn the Board's
interpretation of existing sabotage protection requirements, rather

than consider exempting, as the Board had suggested (if Staff were
convinced of the technical basis for such action), Argonaut-UTR's

from the existing requirements. The Staff, in its proposal to the
Commission, represented the Board's statement as follows:

The Board based its decisiun solely on its reading
and interpretation of the regulation as written.

The Board went further to suggest that, if olic
and practice differ from the goard‘s inter retat!on.
the Sommission should amend the requiation to be

consistent.

SECY 83-500, p. 2, emphasis added

This representation of the Board's statement is a far cry from
the actual Order, which ruled that it is the long-standing requirement,
from Columbia in 1970 to the present, to protect research reactors
from sabotage, and if the Staff had a new study indicating Argonaut-UTR'
like that at UCLA should be exempted from the requirements of the
regulations, such an exempcion must be added to to the regulation,
The Staff proposal to the Commission states that its explicit
purpose is to overturn the Board's interpretation of 10 CFR 73.40--
see SECY 83-500, p. 1, for example--yet this is done in the guise
of a rulemaking "clarification" instead of an appeal.

Besides the lolumbia decision and the recent ASLB
rulings, numerous Staff documents suggest that SECY £3-500 contains
substantia, misrepresentations, particularly in its assertion Lhat
it is the long-standing practice and policy to not require sabotage
protection for non-power reactors. As indicated above, the security
inspection reports for UCLA contradict that assertion.
Annual reports by the Commission to the U.S. Congress contradict
that assertion. Mr. Carlson's statements at the Safeguards Upgrade
Meeting with non-power reactor licensees contradict that assertion.




Numerous items of Staff correspondence with licensees, Staff generic
security plans for research reactors, and many other Staff Aocuments
contradict these Staff representations made to both the Board and

the Commission, asserting that the long-standing practice is to

not require sabotage protection, and that 10 CFR 73.40 does not apply.

For example, the Commission itself informed the U.S. Congress
in its 1980 Annual Report just the contrary:

A1l licensed non-power reactors have operative securit
gfans as required by 10 CFR 73.40 ("Physical Protection:
eneral Requirements for Fixed Sites") for protection
against sabotage.

p. 120-121, emphasis added

The Staff is now telling the Commission in SECY 83-500 that it has
been long-standing policy to interpret 10 CFR 73.40 as not
requiring sabotage protection for non-power reactors. Either the
Staff is misleading the Commission or the Commission misled the

Congress.

That the problem lies with the Staff is suggested by
numerous other documents. For example, Mr. Carlson, the Staff
Plant Protection Analyst whose 1981 affidavit asserting no sabhotage
protection was required has since been called into question, said
at the Safeguards Upgrade meeting with non-power 11censees:lg/

What | might add, you have to protect against
sabotage under the provisions of 73.40.

Transcript, p. 56

Later in the same transcript, Carlson is asked whether sabotage
protection requirements were coming in the future.

10/ "Impact of the Safeguards Upgrade Rule on Nonpower Reactor
Licensees," August 27, 1979, Glen Ellyn, Illinois
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Carlson responded: i
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sabotage has always been here. In 1974, your initial
plans were submitted to protect against sabotaae.

You have to follow the provisions of 50.35C which tells
you that you have to follow 73, Part 73, and in there,

in 73.40, it says you have to protect against sabotage...

Transcript, p. 143
(emphasis added)

And, in respunse to the ASLB's charges and the 0OIA investigation,
Staff affiants now admit that it was the long-standing practice and
policy, at lTeast into 1979, to require sabotage protection at
non-power reactors. (See, for example, affidavits of Norderhaug
and Schuster, appeneded tu "NRC Staff Response to Allegations of
Misrepresentation Made by the ASLB," dated March 9, 1984, as well
as Carlson's January 10, 1984, affidavit, at p. 7).

Thus, the accuracy and veracity of the representations
made by the Staff to the Commissioners in SECY 83-500 that it is
long-standing practice not to require sabotage protection of researcr
reactors and that 73.40 is not applicable to research reactors are
thus under a substantial shadow.

The Potential Injury Associated With Such Misrepresentations is Serio.s

The damage caused by such misrepresentations are severe:

(1) They have undermined the proceedings on security,
delaying for three years determination of whether the security at this

nuclear facility in a densely populated area i¢ sufficient to protect
public health and safety ,

(2) the misrepresentations could have prevented all
review of the adequacy of the securfty at the facility in question

i
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had the Atomic Safety and Licensing Board been convinced that adequea‘e
sabotage protections were not required,

(3) resolution of the security issues prior to the
Olympics, portions of which are to be held at UCLA and which represer:
a period of intense risk of sabotage to the reactor, may have been
made impossible by the delays (see below),

(4) a proposal to the Commission to abolish sabotage
protections at research reactors nationally, which could have
far-reaching conseouences if approved, may well be based on
misrepresentation and material false statements, and

(5) misrepresentation threatens the integrity of the
entire proceeding.

If representations by Staff and Applicant cannot be
depended upon to be accurate, complete, and reliable, then there is
no trustworthy eviderice from either of these parties upon which a
safety “etermination can be made. The entire past record, as well
as any future representations made by Staff or Applicant in
this case, are called into question by these allegations of
misconduct. :

The Ulympics: A Clock Ticking

UCLA is to be one of two Olympic Villages during the
summer Olympics, housing Olympic athletes and hosting a number of
the athletic events. The UCLA reactor, a few hundrad yards away
from the center of these activities, has widely been cited in
press accounts as a likely target for terrorists at the Olympics.
(See, for example, Newsweek, June 27, 1983).

On December 14, 1983, CBG moved the ASLB to order a
| shutdown of the reactor so that fuel could cool for potential off-
shipment prior to the Olympics to prevent acts of sabotage during
the Olympics. This action was needed, CBG asserted, to preserve

S o R L v Rl e S ST s R R L T o e Tt



the Board's ability to order such off-shipment
it find such action essary.

a8t 2 later date shou'-
Delays in permitting the security
issue to reach heariny made it possible that there would be

time to order such a remedy, due to the lead time necessary for

making shipment arrangements. They delays in resolving the security

contention were occasioned by UCLA's and Staff's insistence on

resolving,prior to any hearing being scheduled, the "threshold" issue
of whether sabotage protection was even required--a matter which is
now alleged to have been based on material false statements.

Thus, misrepresentations on the sabotage issue may result in grave

fnjury due to the delay they produced, a delay that may make impossible

resolucion of the s:cgrity issues prior to the period of greatest

risk--the 01ymp1cs.—l

11/ On January 18, 1984, the Board denied the motion for precautionary
shutdown and commencement of shipment preparations, questioning its
authority to do so prior to completion of evidentiary hezrings on

the security issues. The Board, fndicating it was cognizant of

the risks associated with the rapidly approaching Olympics,

pledged, hcwever, to expedite said hearings:

We thus officially notice the level of terrorist

activity and the steps being taken in this country

to prevent it recently reported by the press / footnote
omitted/, as well asfthe unfortunate fact that Olympic
Games may provide a focus for such activity. The UCLA
Argonaut is located in the midst of the 1984 0Tympic Games.
(onsequently, we will expedite our consideration of

Contention XX to the maximum extent possible so as to reach
a timely resolution.

Order at 5-6, emphasis added.

Ironically, a month later the Board suspended all action toward

resolving Contention XX pending resolution of the misconduct charges
it had leveled agz2inst Staff and Applicant. (Memorandum and Order
of February 24, 1984, at 1).

After the Board denied CBG's motion for precautionary
actions to be taken now to preserve its power to rule at a later
date on the Olympics matter, California Assemblymen Gray Davis and
Mike Roos intervened, requesting UCLA Chancellor Young to shut

the reactor down prior to the Olympics and place concrete barriers
cutside and hire guards at a minimum, and preferably to remove the
fuel and eventually convert to non-weapons-grade replacement fuel.

(footnote continues on next page)

insufficier




There are a number of questions raised by the allegations
of material falsehoods that need to be resolved:

(1) Did Counsel for the NRC Staff and/or UCLA, and/or
members of their respective organizations, make representations

that were misleading or materially false? i

footnote 11 continued/ On February 2 it was discovered during
annual maintenance at the reactor facility that the control blade
system had been malfunctioning for some time and was in violations
of the provisions of the Applicant's Technical Specifications.
A1l operations of the reactor were suspended, pendina resolution
of the problem.*' A week later a prehearing conference occurred at the
reactor, but the Board and parties were not notified of the developmen:
A weej after that, UCLA responded to CBG's January 9 motion for
curtaiiment of activities at the facility, but once again failed to
notify the Board or parties that the reactor's activities were
currently curtailed. In early March, Applicant finally did provide
said notification, with the statement that the reactor would be
shutdown until repairs--which would entail core entry--had been
completed.

On March 8, the University announced that the reactor
would be shut down during the Olympics for security reasons, and
agreed to certain of the other requests of Assemblymen Davis and
Roos--barricades and an unspecified number of guards. At a press
conference on March 9, Chancellor Young conceded, in response to
media inquiries, that the reactor was already shut down dur to the
control system failure and would remain shut Jown through the Olympics
and perhaps beyond.

The shutdown--be it due to control blade malfunction or
response to public concern about a security problem during the
upcoming Olympics--does not resolve the security issues nor reduce
the need to resolve said matters well in advance of the Olympics.
Shutdown only affects the inventory of short-lived isotopes:
the public exposures due to release of isotopes such as
strontium-90 and cesium-137, as in arson or an explosion involving
incendiary devices, would remain unaffected by shutdown.
Furthermore, shutdown increases the theft risk from now on and
will increase the ability to gain access to the fuel for destructive
purposes due to the fuel being removed from the core while repairs
are being performed.

Thus, while the University's concessions to the public
regarding Olympic security are a step in the right direction, they
do not obviate resolution of the outstanding security issues prior
to the Olympics nor, in CBG's view, the need to off-ship the fuel
at this stage. 1In certain key respects the announced 3ituation
makes matters worse. Therefore, the delays occasioned by Staff
and Applicant reoresentations about sabotage and related requirements,
the veracity of which have now been called into question ty the Boarc,
have made it very much an open cuestion whether the adequacy of
UCLA's security can be resolved prior to the Olvmpics--a period of




(2) Did Counsel or others associated with either party
fail to disclose facts that were material to the matter at issue?

(3) Were Counsel or other members of their respective
organizations aware of material false statements, and if so, did
they attempt to correct them?

Material False Statement Include Omissions, Do Not Require Knowledge
of their Falsity

In considering the above three questions, it is important
to keep in mind that "material false statements,” as the term s
used in the Atomic Energy Act, includes omissions of material
facts, and furthermore, does not require scienter (i.e., knowledge
of the falsity of the statement) for the statement to be
"“materially false" within the meaning of the statute. The case law
on this matter will be discussed in more detail in a following
section, but it is clear from a public policy standpoint (1i.e.,
the protection of public health and safety, and the common defense
and security) whether or not material misrepresentations
on matters of such gravity were made intentionally is of little
consequence., If misrepresentations occurred, decisionmakers
(both the Commission and the Board) who are charged with tremendous
responsib?lity in making decisions to protect the public weal
cannot carry out that statutory responsibility. Decisions
injurious to the public result when decisions are based on misrepre-

sentations--whether jue to intent or incompetence or some other factcr

Thus the excuse that an individual whose representations were false
ha¢c failed to review the document about which he or she was making
representations is nf 1ittle consequence--decisionmakers were relying
upon these individuals for accurate representations of fact, which
were assertedly being given.

However, the charges levelled by the Board against Staff
and Applicant raise an additional, serious question--whether the
material falsehoods were intentional, i.e. were designed to mislead
the Board. Both questions must be resolved; efther alone is very




In this case, misrepresentations resulted in three years
of delay during which ar allegedly grossly inadequate security
plan was in place without examination or resolution of its
inadequacies--and without any such resoluticn in sight. A licensing
board could have made decisions of grave injury to the public
based on the misrepresentations. The Commission may yet make
incorrect decisions about the matter nationwide based on mis-
representations in the Staff proposal (SECY 83-500) to eliminate
sabotage protection requirements in the guise cf "clarifying"
long-standing practice. IT IS CBG AND THE PUBLIC, AS WELL AS THE
PROCESS ITSELF, WHICH ARE THE PARTIES INJURED BY SUCH MISREPRESENTATIO!
AND DELAY.

Continuing Objection to the Delays

It is ironic that the one sanction imposed to date has been
to further injure CBG and the public--by suspending and thus further
delaying resvlution of the outstanding security issues.

The Board has accused the Appiicant and the NRC Staff
with misconduct and misrepresentation, which, if true, have delayed
unnecessarily resolution of important security issues in the case for
three years, making it more and more difficult t>» resolve those
matters prior to the Olympics. The only action the Board has taken
to date is to suspend--a month after pledging to expedite--the
security proceedings, an action that rewards the Aoplicant charged
with misconduct and further injures CBG, the victim of the alleged
misconduct.

We note that the licensee maintains Special Nuclear
Material (SNM) on site nuw, and has throughout the pendency of this
proceeding, without the adequacy of its protection resolved. The
longer said proceeding is delayed, the longer the Applicant charged
with misconduct may possess the material for which it is requesting
the license--even though its oriainal license expired long ago.
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To date it remains CBG and the public who are the iijured parties,

and the suspension of the proceeding (without accompanying license
suspension) rewards the accused. CBG maintains a8 continuing objection
to these delays and the rewarding thereby of Applicant and injuring
thereby CBG and the public who must bear longer the risks of a
facility whose license has expired and whose safety and security
remains unproven.

The Analysis to Follow

Thus, the NRC Staff and UCLA have both been accused of
substantial misrepresentations about key security matters.
Each has responded with its arguments why the sanctions indicated
by the Board--action against Counse) pursuant to 10 CFR 2.713
and license suspension, revocation, or modification pursuant to
10 CFr 50.100--should not be imposed. These responses have included
argument, affidavits, and documents. An analysis of the adequacy--
and veracity--of the Staff and Applicant responses follows in
subsequent sections.

In the case of the NRC Staff, it did at least respond
to the Board Order, by and large, with affidavits from individuals
from within the Staff's organization, as required by the Order.
The principal problem with the Staff's responses is that numerous
documents contradict and directly call into question the veracity
and accuracy of the assertions contained therein. These matters
are detailed and analyzed in subsequent sections.

As for UCLA's filing, its primary problem is that UCLA has
failed to comply with the Board Order. Two of the four named attorneys
directed by the Board to provide affidavits failed to do so; none of
the Regents directed by the Board to respond did so; and none of the
key individuals within the licensee's organization who could be expectec



to know of the documents contragicting the assertions of counsel
(e.g., Mssrs, Ostrander, Weqst, Barber, Catton, among others)

have responded at all. Furthermore, the response from the one
individual other than the accused counsel who did respond, security
officer Ashbaugh, failed to directly answer the questions posed by

the Board--whether he approved of Counsel's representations or atter::

to make changes to them. CBG provides some of the information
omitted from the UCLA response in the analysis thereof provided in
the sections that follow.

The charges against Staff and Applicant are serious, the
injury already occasioned is significant. At stake is the
integrity of the entire proceeding in the UCLA case, and of the
Commission's rulemaking consideration regarding Staff's proposal
to eliminate research reactor sabotage protections. Thorough
analysis of the a'.egations and the responses thereto, and
presentation of information which sheds lTight on these matters,
is essential,

m



Introduction

James Miller submitted an April 8, 1981, affidavit for
the NRC Staff in which he swore that he had "verified" that the
UCLA reactor fuel was irradiated over 100 Rem/hour and therefore
exempt from the requirements of 10 CFR 73.60. Certain other
documents obtained under the Freedom of Information Act indicate
that UCLA had informed Miller that it could not meet the 100
Rem exumption, and that Miller had informed other members of the
NRC Staff that UCLA could not meet the 100 Rem exemption,

Miller's primary defense is as follows: (1) that the
documents which contradict his April 1981 affidavit, while true,
predate said affidavit, (2) that statements that UCLA "could not"
meet the 100 Rem exemption merely indicated that UCLA "was not"
meeting that level at that particular time, (3) that UCLA changed

its operations in January of 1981 so as to meet ~he 100 Rem exemption,

and (4) that he, with the assistance of Robert E. Carter, performed
calculations prior to his affidavit that verified the irradiation
level of the UCLA fuel.

A review of the chronology and certain underlying documents

calls into question Mr. Miller'se explanation, as detailed below.

The April 1981 Representations

Mr. Miller's affidavit states in pertinent part:
(1) that he has "perconally toured" the UCLA reactor facility and
can stated "from my own observation" that the security program
complies with the applicable requirements of the regulations, which
he defines as 10 CFR 73.67 (i.e., for less than a formula quantity
of SNM), (2) that "] can of my own knowledge, state that UCLA does
not have on site the quantity of special nuclear material described
in 10 CFR 73.60" and that therefore 73.60 coes not apply to UCLA,
only 73.67, (3) that "l _have personally observed” the security




arrangements at the facilty and "can state fror My Own knowledage

that there 1s not ready access to oms containina vital equipment
or special nuclear materials and (&) that "] have verified that

the irradiated fuel in the UCLA reactor core emits radiation such
that the dose at three feet will be in excess of 100 Rems per hour
and that the design of the reactor makes accessibility to that fuel

very difficult." (emphases added).

In short, Miller stated under oath that he had personally
inspected the UCLA reactor facility and could, from his own knowledge
and personal observation attest that the amount of SNM on site
Is less than that identified in 10 CFR 73.60 and that the
irradiation level of the fuel is in excess of 100 Rem per hour.

However, certain documents later obtained under the
Freedom of Information Act appear to contradict Mr. Miller's
sSworn statements.

The Miller to Stello Memorandum

1
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This memorandum from Mi)
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virector, Division of Operatin neactors, 1Cace that we

have visited twenty-two non-power reactor licensee facilities

(28 reacturs) to assess their capability to meet the requirements
"

of the proposed Category I11/11 ule. Miller went on to indicate

that he had previously told Stello that six licensees would be
affected by the "Upgrade" rule because they possessed formula
quantities of unirradiated specia) nuclear materials. However,
Miller, went on, further examination of then-current and then-
proposed safeguards rules resulted in identification of 27 reactec
that could come under the "Upgrade"” rule because of their inabili
to maintain fuel elements at 100 Rem per hour. A list of those

reactors was attached to the memorandum--UCLA was included.
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Miller explained that the then-current requlations
(pre-1979) exempted all irradiated fuel, in or out of core,
regardless of irradiation level, and thus the twenty-three
licensees identified were not currently required to provide the
physical protection associated with possession of formula quantities
of SNM. However, Miller went on, that exemption would be
eliminated with the publication of the "Upgrade” rule, and those
twenty-three licensees would then indeed have to provide the
protection required for formula quantities. Their only alternative,
he indicated, "would be to irradiate and maintain the material to
a self-protecting level." (emphasis added). (Note that the fuel,
to be exempted under the new rules, must both be at a self-protecting
level while being irradiated, and must be able to maintain
that level, i.e. even when not being irradiated. This will become
key when examining the Miller-Carter calculations asserted to
have "verified" that UCLA's fuel was self-protecting.)

Miller went on to say, however, that the alternative of
exempting these particular reactors by virtue of self-protecting
fuel could not be accomplished because the fuel elements (key,
not the whole core as assumed in the Miller-Carter calculations,
but the individual elements, as the rule clearly states) for
these reactors, including UCLA's, "cannot attain or sustain"
the 100 Rem irradiation level:

As we now see the situation, the fuel elements
associated with these reactors cannot attain or
sustain a total external radiation dose rate in

excess of 100 rems per hour at three feet; therefore,
these non-power reactors will come under the "Upgrade"
rule.

(emphasis added)

On the basis of his assertion that UCLA, and 22 other non-power
facilities, cannot efther attain or sustain fuelelement dose rates
of 100 Rem per hour at three feet, Miller recommended that

| non-power reactors be removed from the proposed upqrade rules
e il it Uk BES RIS




and separate rules be prepared for non-power reactors.

Thus, based on visits to 28 non-power reactors, Miller
wrote Stello asserting that UCLA and numerous other listed
non-power reactors cannot meet the 100 Rem exemption and thus
had no alternative but to come under the proposed Safeguards Upgrade
Rule for facilities with formula quantities of SNM, which he

proposed not apply to non-power reactors but rather a special rule
for them.

If UCLA could not meet the 100 lem exemption, could not
attain or sustain 100 Rem per hour for its fuel elements, as
fndicated in Miller's memorandum recommending exemptions for
UCLA and similar research reactors from the proposed requirements
for facilities with formula quantities of SNM, then how could
Miller in his 1981 affidavit claim UCLA not only could but was
attaining and sustaining dose rates in excess of 100 Rem per hour
and thus was exempt from the rules for research reactors with
formula quantities of SNM? One cannot have it both ways, it would
appear.

The Miller-Brown Letters

On July 30, 1979, at the time of publication of the
Upgrade rules, Mr. Miller wrote to Harold Brown, Environmental
Health and Safety Officer, UCLA, regarding protection of the
SNM at the UCLA reactor facility. The letter begins as follows:

Your reactor facility license authorizes you to possess
special nuclear material (SNM) of types and amounts that
exceed the "threshold" quantity defined by 10 CFR Part 73,
§¥ 73.7(b). Authorization JTimits will establish physical

protection requirements under 10 CFR 73.47 and the safequarz:s

Upgrade Rule. The maximum possession limit will mandate
that you comply with the requirements of the proposed
safequards upgrade rule.

(emphasis added)

e



Thus Miller informed UCLA (1) that its license authorized it to
possess in excess of a formula quantity of SNM, (2) that

authorization levels (not possession amounts, as later claimed

by Staff Counsel and implied in Miller's 1981 affidavit) would
determine required physical protection under the new rules,

and that (3) UCLA's possession 1imit "will mandate that you
comply" with the upgraded safeguards rules for formula quantity
facilities. This would appear to contradict Mr. Miller's
statements (and Ms. Woodhead's) that UCLA was, by virtue of the
amount of SNM, not subject to the rules for facilities with
formula quantities (note that UCLA's shipment getting the asserted
amount of SNM below 5000 grams, and the subsequent amendment to
the license authorization level, did not occur unti) considerably
after Miller's affidavit.)

Miller went on in the letter to UCLA to indicate that
the Staff had been directed to determine for the affected licensees
the status of physical protection at each, whether the impact of
the new rules might be closure, and what plans were being taken to
implement the upgrade rule. To do so, Miller asked UCLA to answer
a number of questions regarding the additional costs to the
facility if losing the exemption for all irradiated fuel (only
exempting 100 R fuel) forced them to comply, as indicated earlior
in his letter, with the Uporade Rule. Miller also specifically
inquired about the capability of meeting the 100 Rem/hour exemption:

15. With 100 r/hr at 3 feet exemption criteria, can
you meet and maintain the SNM at such a leve!
continuously? What would the impact be on
current financial and operating resources? How would
it maintain the self-protection criteria affect
fuel replacement and costs therefore?

Brown responded:

15. It does not seem possible to meet the 100 r/m /“sic7
at 3' at all times for the reactor fuel. The impact

of the upgrade rule would result in prohibitive costs
if unfavorably interpreted in our case.

(emphasis added)




Brown indicated that it was not UCLA's intention to possess greater
than a formula quantity of non-exempt SSNM "because greater amount:
would encail financial costs, manpower requirements, and restricticrs
which could not be met at this facility." He went on to say that
UCLA had "three alternatives":

a. Ask for a variance on the 3.6 kgs of SSNM in the core
of the reactor due to the difficulty in retrieving
it from the reactor.

b. Store the 4.6 kgs of non-irradiated SSNM elsewhere
off-site.

c. Remove all the frradiated fuel from the reactor and
send it to ICRP for reprocessing and place the non-
irradiated fuel in the reactor.

Thus, UCLA was informed by Miller in 1979 that it had a formula
quantity of SSNM and would have to cumply with protections for
such a level. UCLA responded that it wasn't possible to meet the
100 rem exemption criteria, and that UCLA was not prepared to
assume the financial ccsts, manpower requirements and other
restrictions which possessing a formula quantity under the new
regulations would entail, and that (if it couldn't get a variance
for the fuel in-core because of reactor design considerationsl/)
its only options were to remove either the irradiated or the
non-irradiated fuel from the site to get below the formula limit
as newly redefined.

Miller therefore had told Stello UCLA couldn't meet the
100 Rem/hour 1imit and would be significantly burdened if it must
meet the new requirements, and UCLA's Brown told Miller that it
wasn't possible for UCLA to meet the 100 Rem criteria and that its
only options to avoid the burden of protecting a formula quantity
were offshipment of fresh or in-core fuel. BUT A YEAR BEFORE
FRESH FUEL WAS OFF-SHIPPED, MILLER IN HIS SWORN AFFIDAVIT ASSERTS
UCLA COULD AND WAS MEETING THE 100 REM EXEMPTION AND HAD AN AMOUNT
OF SNM LESS THAN A FORMULA QUANTITY.

1/ Variances for Argonauts because of supposed difficulty getting
access to the core due to the concrete blocks atop the core are

not permitted under the current regulations but are being considerec:
nte ¢t 10 £CD 99 9 P Y W N ey e ik



Miller's Defense

Miller defends the apparently contradictory statements
as follows:

(1) His statements that UCLA could not meet the 100 Rem
exemption were true when written,

(2) These statements all predate his April 8, 1981,
affidavit,

(3) UCLA subsequently increased its operations so as to
comply with the 100 Rem exemption,

(4) and Miller and a colleague "verified" this by
"independent calculation” prior to submittinag his affidavit
to that effect.

Analysis

The 1979 Statements and the 1981 Affidavit Cannot Both Be Correct

Mr. Miller told the Commission, in an effort to prevent
the Upgrade Rule from being applied to non-power reactors, that
these reactors could not attain or sustain the 100 Rem exemption.
He did not say that these reactors were not currently meeting
the 100 Rem exemption but that they were capable of meeting the
exemption with a minor scheduling alteration. He said Just the
opposite--that these reactors, UCLA's included, were not capable
of meeting the 100 Rem exemption and therefore would face the
choice of closing or of tremendour additional expense if forced to
comply with the Safeguards Upgrade Rule.
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Miller slides over this distinction in his second
affidavit when nhe talks of documents which he and other members
of the NRC Staff authored "which state that UCLA and cther nonpower
reactors did not or could not meet the 100 rem exemption." (emphasis
added). The documents do not say that these reactors did not
meet the 100 rem level, but could; they said just the opposite,
that these reactors could not meet the exemption. Both statements--
that UCLA could not meet the exemption and that UCLA was meeting
the exemption--cannot be true.

I[f Mr. Miller and other members of the NRC Staff merely
meant;-as he now claims, that these reactors could but weren't
meeting the exemption, rather than what the statements plainly
say, that these reactors couldn't meet the exemption, then he and
his colleagues were making misleading statements to the Commission
on important matters of policy. The assertions that these reactors
could not meet the 100 rem exemption were made in support of
Staff arguments that they should be exempted from the Upgrade Rule
or would otherwise have to shut down. [If, as Miller now claims,
these reactors could indeed meet the exemption via scheduling
changes, then the Staff recommendation to the Commission was
misleading and dishonest. There was thus another option than
reactor shutdown or tremendous expenditure to meet the Upgrade Rule,
and that was scheduling modification. There would thus be no

basis for Staff's recommendation to exempt research reactors from

the Uporade Rule if indeed Mr. Miller's new assertion were correct--
that these reactors weren't meeting the 100 rem level but could by

a change in scheduling. His new assertion would make a mockery

of the Staff assertions to the Commission, which argued precisely
that the only option was to exempt the rea-tors from Upgrade because
they were not capable of being exempted under the 100 Rem rule.



Explanation at Variance with the Documents

Miller now asserts that there is no contradictior
between sayina that UCLA, and numerous other research reactors,
"did not or could not" meet the 100 rem exemption and then saying
that UCLA did and could meet the same exemption. This is patently

ridiculous.

The documents make perfectly clear that Miller was told
by UCLA that it could not sustain the dose rate for the exemption,
and therefore had no optivon but reduce fuel holdings or get another
exemption based on some other factor than 100 Rem. The Brown letter
to Miller was most explicit--"It does not seem possible " to meet the
100 rem exemption. Brown wasn't saying that UCLA wasn't currently
meeting the exemption but could; he said UCLA couldn't possibly
meet the exemption, and thus had no option but to obey the uporade
rule or reduce the fuel loading. This is made clear in the next
sentence of the Brown answer, saying that because it wasn't possible
to meet the 100 rem exemption for the fuel at all times, "The
impact of the upgrade rule would result in prohibitive costs if
unfavorably interpreted in our case."

Miller's own memorandum to Stello makes the same point,
and likewise contradicts Miller's current atte~pt to explain away
the previous statements. Miller had been asked to assess what
impact, if any, the proposed Upgrade Rule could have on nonpower
reactors in the future if enacted. He reports that they would
have to come under the Upgrade Rule (which he indicates would be
a8 burden from which they should be deferred) because they would lose
the current exemption for fuel that was irradiated no matter what
the irradiation level. He says




The only other solution would be to irradiate and maintair
the material to 2 self-protecting level., As we now see
the situation, the fuel elemznts assoziated with these
reactors cannot attain or sustain a total external

dose rate in excess of 100 rems per hour at three feet,
therefore, these non-power reactors will come under

the "Upgrade” rule. The only immediately foreseeable
solution is to remove non-power reactors from the proposec:
safeguards rules and concurrently prepare a separate
physical protection rule for non-power reactors.

(emphasis added)

Miller thus, 1n.the very memorandum in question, indicates that

the only solution to prevent research reactors from having to

comply with the Upgrade Rule is to defer them specifically from it,
because the "cnly other solution” (to irradiate and maintain the
material to a self-protectina level") cannot be done by these reactors.
Obviously, if they could meet the exemption by modification to
schedule, then deferral from the Upgrade Rule would not be, as

he asserts, the only solution.

More particularly, it is clear from the memorandum in
question that Miller is talking about the future, not the present,
as he now claims. The verbs are all in the future--actions that
could be taken in the future to keep these reactors from having
to comply with Upgrade. He is not saying that these reactors now
were not meeting 100 Rem--he says the only other solution to the
prospective loss of the exemption for all irradiated fuel, no
matter how highly irradiated,"would be to irradiate and maintain
the material toaself-protecting level."-- a future action
which must be maintained to meet the exemotion. His very next
sentence says these reactors cannot take such a future action
b:ciuse they are not capable of it.

It is thus clear from the very documents in question that
Miller's new argument does not hold. He was not merely saying
that these reactors could but weren't meeting the exemption--
he was saying very clearly that these reactors were not capable of
meeting the exemption and thus had no option except to meet the

Upgrade Rule or be generically dcferred from it. There would be



no purpose whatsoever to either Brown's memorandum to Miller

or Miller's memorandum to Stello if the issue were merely whether

UCLA were meeting, at the time of the memo (be‘ore the new regulatic-s
were to go into effect) an exemption not then applicable. The issue
was clearly Brown tellino Miiler, in response to his inquiry, that
UCLA had no option but to meet the Upgrade Rule or reduce inventory
because it was not possible to meet the 100 Rem exemption, and

for Miller to tell Stello that research reactors had no option but
to be deferred from the Upgrade Rule because they could not take
the action of irradiating the fuel and maintaining it to meet the
100 Rem exemption. If Miller's current interpretation of his past
statements were correct, then he made misrepresentations to Stello
(and through Stello to the Commissioners) when he said there was no
option but to defer nonpower reactors from the Upgrade Rule because
they could not meet the 100 Rem exemption. If they weren't but could,
as he now asserts, then there was another option, and no need for
deferral. Either Stello and the Commission ware misled by Miller,
or the Board.

Miller himself more or less admits that he was not merely

saying the reactors did not meet the exemption but could--he says

in fact in his January 9, 1984 affidavit that his previous statements
were that UCLA and similar licensees "did not or could not" (emphasic
auded) meet the exemption. If the licensees could meet the exemptior
by altering scheduling, then Miller misled Stello and the Commission
when he said they could not and they had no opticn but to comply wit*
the Uparade Rule or be generically deferred from such compliance.

M. Miller's defense of the contradiction is further
eroded by review of other documents.

The Denton/Gossick Memorandum to the Commissioners

Based apparently on the Miller-Stello memorandum, a
memorandum went to the Commissioners. From Karold Denton, thru Lee
Gossick, with Jim Miller listed as the contact, the memorandum
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was entitied "Report on the Self-Protection Criserior "

The memorandum first discusses the technical bases
for the 100 rem exemption, concluding that "it is doubtful that the
stated dose rate would be a deterrent to such a group [/ the then-
current characterization of potential adversaries/." (id. at 20.

The memorandum goes on to repeat language from the Miller to Stello
memorandum about how the Safeguards Upgrade Rule removes the exception
for Tightly irradiated fuel, leaving only as exempt fuel which is over
100 rem/hour. The memorandum then repeats and expands upon Miller's
previous assertions that these reactors cannot maintain the 100 rem |
exemption, concluding, "The self protection capability of the
non-power reactors is tenuous." (emphacis added). The memo |
Tists a number of potentially affected reactors, including UCLA's,
saying that the dose rate from irradiated fuel from non-power reactors
is "freq.uently less than 100 rems per hour at 3 feet." The memo
indicates further that even if some non-power reactors were operated 3
solely to irradiate the fuel to obtain the self-protection exemption, !
an extended shut-down will result in decay below 100 rem and subsequer
loss of the self-protection exemptinn, and thus these facilities, !
even with operation solely to meet the exemption, would ronetheless
be unable to maintain it and "would be requirecd to meet the reouirene"j
of the Safeguards Upgrade Rule." (id. at 4). Repeating that most |
of the non-power reactors are in a "tenuous situation in maintaining

the self-protection capability”, the memorandum concludes that they
would be forced to comply with the Upgrade Rule:

The impact of the requirements of the Safeguards Upgrade

Rule on the 23 affected non-power reactors /"UCLA is listed

as one/ would be severe. The financial expense alone of

the upgrade requirements alone would force many of the

affected non-power reactors out of operation.

Thus, it is clear that when the Commission was told that
the self-protectino capability of fuel at reactors such as UCLA's
was "tenuous," the Commission was being told that therefore these
reactors would have no option but to obey the Upgrade Rule or be forced

out of operation by the costs cf the new Rule. The Commission was
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net being told, as Miller would now have one believe, that these
rezctors currently were not meeting the reauirerers but were capable
of maintaining it were their operational schedules to change, but were
in fact being told the opposite--that even if operated solely to attempt
to meet the 100 rem level, these reactors could not maintain that leve!
because of the effect of any extended shutdown, anc therefore the
reactors would have no option but to close their facilities or bear
the expense of the added security. It was on that basis that the
Commission was advised to defer compliance with the Upgrade Rule for
non-power reactors. If Mr. Miller's current explanation were indeed
correct, the Commission based that policy decision on misleading
representations by Staff,

The Catton-Reid Letters

On July 30, 1979, Robert W. Reid, Chief, Operating
Reactors Branch #4, wrote to UCLA regarding the new safeguards
regulations that had been published in the Federal Register on July 24,
regarding theft protection for nonpower reactors. Reid indicated
that the new regulations for research reactors "exempts SNM that can be
maintained continuously at self-protection levels of 100 rem/hour
at three feet." (emphasis added). Reid therefore requests from UCLA
information about its fuel needs and its ability to meet the exemption
by maintaining continuously the 100 rem level.

On August 29, 1979, Ivan Catton, Director of the
Nuclear Energy Lab, responded in a letter to Mr. Reid. Catton told
Reid that UCLA required approximately 9.0 kg of SAM (3.6 in core,
4.7 cold SNM in storage, and .7 kg lightly irradiated in storage pits
then awaiting shipment), and concluded:

...none of the above mentioned material can be exempted
by the 100 rem/hr at 3 feet criterior.

This latter statement, confirming that of so miny other documents
and contradicting that of Miller's 1981 affidavit, responds directly
to Reid's notification of the new rules and need to amend Technical
Specifications to establish surveillance requirements for measuring




‘rragiations levels of exempted fuel. Catton responded that none of
UCLA's fuel can be exerpted, thus no surveillance requirements were
necessary. UCLA was not able to avail itself of the 100 re~ exemptic-,
$0 no surveillance procedure for fuel irradiation level was needed.

SECY 79-187¢C

The key to the entire matter is SECY 79-187¢C.
Miller claims that what the Staff said in 1979 is that UCLA wasn't
meeting the 100 Rem exemption with current scheduling, but could if
operations were altered. As indicated above, the documents contradict
said assertion, and in fact, if that were the Staff's intention,
then its recommendations that the Upgrade Rule be deferred or
many reactors would have to be shut down because they were not capable
of meeting the exemption would be absurd.

That the clear language in the communications between
UCLA and Staff, and between Staff and the Commissioners, means precisely
what it says--that it was not possible for UCLA to attain and sustain
100 Rem/hour--is made totally clear in SECY 79-187C.

The memorandum indicates that the Commission, in response
to the Staff recommendation in July of 1979 that nonpower reactors
be temporarily deferred from complying with the full Upgrade Rule
and in the interim meet new 73.47/.60 requirements, requested the
Staff report back with information about how long the nonpower
reactors should be deferred from the Upgrade Rule. In SECY 79-.197¢C,
the Staff reports back on those issues, indicating that some reactors
(in the 2 MW range) could meet the 100 Rem exemption but couldn't
maintain it during periods of maintenance, etc. The Staff indicates,
however, that there were seven other reactors who have an authorized
possession 1imit that would put them in Category I:

These seven cannot maintain fuel at above 100 rem/hr exemptior
id. at 3

UCLA is Tisted as one of the seven.



Enclosed with SECY 79-187C is e table, Table I,
entitled "Licensee Ability to Keep Fuel Self-Protecting (Above 100
Rem/Hr)." The table divides reactors into two basic categories---
can't maintain 100 rem/hr., and can maintain it. The latter category
is further subdivided into two subcategories: can maintain
100 rem/hr. exemption with normal operations, or with extra effort.
Thus, the Staff reported to the Commission on 22 nonpower reactor
facilities, categorizing them as able to maintain the 100 rem
exemption, or unable. The determination of ability to maintain the
exemption was based on whether the reactor could maintain the exemption
with normal operations, or with extra effort (e.g., with changed
scheduling).

If Mr. Miller's current explanation--that these Staff
documents merely meant that UCLA wasn't meeting the exemption at
its then-current schedule of operation, but that it was capable of
meeting the exemption 1f it changed said schedule--is truthful, then
UCLA should be listed in the column of Table I marked "Can Maintain
100 Rem/hr Exemption With Extra Effort." HOWEVER, THE STAFF LISTED
UCLA IN THIS COMMISSION PAPER AS INCAPABLE OF MAINTAINING THE 100
REM EXEMPTION, EITHER WITH NORMAL OPERATIONS OR WITH ALTERED SCHEDULE
IN WHICH EXTRA ATTENTION IS PAID TO MEETING THE EXEMPTION.
The Miller explanation that UCLA altered its sche<ule in January 198)
thus becoming "capable" of meeting the exemption evaporates when
SECY 79-187C is reviewed, because it makes clear, just as the other
documents do, that UCLA was incapable, irrespective of scheduling
alterations, of maintaining the 100 rem exemption. UCLA can't maintain
100 rem--either with its then-current normal operations, or with
altered operations. Miller's 1981 statementc to the contrary are thus
false, if he asserts that Staff pre-1981 statements were true,



Miller Defense #2--A11 Inconsistent Statements Predate April 1981 Afficav

As indicated at length above, even were this excuse
correct, it would be irrelevant, because the prior inconsistent
statements clearly are at variance with the later statements in the
affidavit. The Staff was told by UCLA, and the Staff told the Commission
that it was not possible for UCLA to maintain the 100 Rem exemption.

In 1981, Miller tells the Board that UCLA is maintaining the 100 Rem
exemption. One or the other must be false.

However, Milier's argument that the situation changed
and his April 1981 affidavit is thus not contradicted by prior
inconsistent statements hinges also upon his assertion that all
the contradictory statements were prior to the 1981 affidavit.
That is false.

SECY 81-376 (June 12, 1981) Postdates the April Affidavit, «nd Contradict

Continuing the review bequn at Commission direction
regarding the 100 rem exemption and related matters for research
reactors, the Staff reported back to the Commissioners on June 12, 1981--
two months after Mr. Miller's affidavit, more than four months after
UCLA supposedly made the operating scheduling changes. At page 2 of
Enclosure C of SECY 81-376, the Staff discusses the UCLA situation
explicitly with regards its ability to maintain fuel radiation doses
of 100 rem/hour. The Staff states explicitly--after Miller's affidavit--

When the / UCLA/ reactor is occasionally shut down for
periods of three days or greater, the irradiation levals
drop below the exemption threshold for short periods of
time. This 3.6 kg unexempted fuel / in the core/ in
combinatinn with 4.6 Kg 93% enriched U-235 unirradiated
fuel locked in a vault (which is considered contiguous
site) would raise the amount of SSNM on-site to a formula
quantity.

Staff goes on to examine whether "credit" in a new regulation (the
proposed revisions to 10 CFR 73.67 currently out for comment) should

be given due to supposed difficulty in gaining access to the core due
to the concrete plugs on top of the core. Such credit would be permissit




would be permissible under the proposed new regulation but remains
impermissible under the current regulations--those in effect at the
time of the Miller affidavit.

THUS, MONTHS AFTER THE SUPPOSED CHANGE AT UCLA AND
THE MILLER AFFIDAVIT, STAFF DOCUMENTS STILL WERE CONSISTENT--
UCLA COULD NOT MAINTAIN THE 100 REM EXEMPTION.

Note that the Commission was told by the Staff that
UCLA fell below the 100 Rem level any time there was a8 shutdown of
three days or longer. Note that Nr. Ostrander, in his calculations
regarding dose rate for his fuel, assumed average shutdowns of seven
days--a two hour run at the beginning of the week, then no operations
until the beginning of the next week. UCLA, in its interrogatory
answers of August 9, 1982, (#13), states the only change that toock
place in January of 1981 is that UCLA paid additional attention to
ensuring that the reactor ran an average of two full power hours (__,——"
per week. Thus, every week, week after week, the reactor was §
in violation of the 100 rem level four out of seven days, over half
the time.

That the memorandum to the Commission took into account
new developments at UCLA is indicated by the fact that the memorandum
states that the storage "vault" is considered contiguous site--
which Miller informed UCLA of in mid-January, and two weeks later
came UCLA's pledge to maintain 100 Rem exemption--which UCLA and Miller
had both previously stated was not possible for UCLA, could not be met,
and which months later the Staff informed the Commission remained
impossible to maintain for UCLA. THUS MILLER'S DEFENSE THAT ALL
CONTRADICTORY STAFF DOCUMENTS PREDATE HIS AFFIDAVIT IS FALSE.
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Miller Defense #3--UCLA Increased its Operations ir January 1981
To Meet the 100 Rem Fxemption

Miller now asserts that his inconsistent statements on
the ability of UCLA to maintain 100 rem per hour can be explained
by an asserted change in operations of the UCLA reactor that occurred
assertedly in January 1981. Miller says UCLA was not meeting 100
rem per hour before January 1981 but did maintain that level after
that date by modification to the operating level. Unfortunately,
there are no data or other documents to support that assertion;
what records exist contradict it.

Miller provides no support for his assertionthat he verified
operations were changed at the reactor sufficient to now make the
reactor capable of reaching and maintaining 100 rem per hour for the
fuel. A1l he now puts forward is a single sentence in a UCLA letter
of January 29, 1981, which asserts, without any specifics, that UCLA
will temporarily schedule reactor operations to conform with the
self-protection criteria. However, a reading of his April 198)
affidavit gives the unmistakabie impression that Mr. Miller had
personally confirmed that the fuel was self-protecting. The original
affidavit begins by saying Miller "personally toured" the facility,
that he "can state from my own observation" the facts asserted in his
affidavit, "can of my own knowledge" assert that UCLA does not have
the amount of material described in 10 CFR 73.60, and so on.

In fact, Miller now tells us that his personal "verification"

consists of having received a letter from UCLA with a one-sentence
pledge to operate the reactor (without specifics) so as to meet the

100 Rem exemption that both UCLA and Miller previously said was not possit

Miller provides no basis for his assertion that UCLA
was now meeting 100 Rem when it wasn't before, due to change in operation.
He indicates no acquisition of data as to what that supposed operation
change was.



Operations Actually Decreased After January 1979!

Miller asserts now that he was correct to say that
UCLA was not (or could not) meet the 100 Rem exemption prior to
January 1981 because its operational intensity was not sufficient
to do, but after Lhat time operations were so changed as to maintain
100 Rem. Miller's second affidavit indicates he relied on the
single sentence, unspecific pledge in UCLA's January 1981 letter
for that assertion. He appears to admit, therefore, that he did
not verify that matter, as implied in his oriainal affidavit, but
merely accepted the UCLA pledge. (Calculations of dose rates based
on assumed operating schedules, of course, do not verify said schedules
are indeed taking place. That is done by checking operating records.)

Miller's original affidavit gives the strong impression
that, during his personal tour of the reactor he took measurements
of the reactor fuel irradiation dose rate. He now says he did no such
thing (in fact, his tour took place in the summer of 1980, prior to
the supposed change, during a period in which the reactor was, by his
own admission, not meeting the 100 Rem exemption). Miller now
says he independently verified the dose rate of the UCLA fuel only
by calculation, from Washington. Those calculations are based upon
an assumed operating schedule, for which Miller indicates no action
to verify that said assumed schedule was actually taking place--i.¢e
was anything more than hypothetical. His April 7 affidavit is
instructive:

I have verified that the irradiated fuel in the UCLA reactor
core emits radiatin such that the dose at three feet will be

in excess of 100 rems per hour and that the design of the
reactor makes accessibility © that fuel very difficult.

In addition, UCLA has committed to schedule reactor operations
to maintain the self protection of the fuel in the reactor core.

(emphasis added)

L

Note that these are two separate sentences, with the transition

“In addition...". Miller, after a lono discussion of his personal
tour of the reactor facility, his personal knowledye that it doesn't
have more than a formula quantity, says that he has verified the dose
rate for the fuel. 1In addition (i.e., on independent grounds), he




says, UCLA has promised to schedule operations such as necessary

to maintain the dose rate he has independently verified.

HOWEVER, IT IS NOW CLEAR FROM MILLER'S 1984 EXPLANATIONS THAT

HIS "VERIFICATION" WAS BASED SOLELY ON THE SUPPOSEZDLY INDEPENDENT
UCLA PLEDGE TO MAINTAIN 100 REM. He calculated that UCLA, 1f 1t
operatec at an intensity he assumed (but did not verify) for his
calculations, fuel bundles would be less than 100 Rem per hour and
even the entire core would fall below 100 Rem per hour after 2.3 days
of shutdown (more on this below). But Miller's current assertion
that the contradiction between his prior statements and his 1981
affidavit is due to changed operating schedule for UCLA rests solely
on the single sentence pledge in UCLA's January 1981 letter:

"We are scheduling reactor operations to conform with the self-protection
criteria for the in-core fuel."

Had Miller "Verified" the Matter He Would Have Discovered
"~ Operations Declined After 3anuary 1981

As indicated above, Miller's April 1981 affidavit
gives the strong implication he personally measured the dose rate of
the fuel during his site tour. He now says his “verification"
was solely done by calculation in Washington. For the "verification"
to be a2 "verification", and to be "in addition" to UCLA's pledge
to change operating schedules, he would have to have independently
at least determined the input numbers for his calculation,
In particular, he would have had to independently verify the scheduling
intensity--the first step in the calculation. However, he now says
only that UCLA pledoed without specifics to have enough operations
to maintain 100 Rem. How then could he come up with an assumed
operating schedule to even begin his calculation? As will be discussecd
below, it appears he and his colleage Mr. Carter simply picked a number
out of the air--2 full power hours every 2.3 days. Yet the affidavit
gives the Board the impression he verified the dose rate himself,




It is true that the operating intensity assumed by Miller and Carter

2 5. 18 ) sec.--picked because it was a nice rours number?)* would have
indeed have been an increase in operational intensity for the UCLA |
reactor, as asserted by Miller now. However, he did not, as claimed,
verify the matter. Had he, he would have known that the number picked
out of thin air was considerably in excess of the actual operating
intensity for the reactor in question, and, in fact, impossible,

given weekends, quarter breaks, holidays, and so on.

Miller's assumption--a minimum of 2 full power hours,
followed by 2 maximum of 2.3 days shutdown, represents a minimum
of 6.1 full power hours per week, each and every week, evenly spaced
every 2.3 days apart, for a minimum of 6.1 x 52 = 317 full power hours
per year, evenly spaced throughout the year. THE ANNUAL REPORTS
SUBMITTED BY UCLA TO THE NRC INDICATE THAT 317 FULL POWER HOURS PER YEAR
IS GREATER THAN THE OPERATIONAL INTENSITY AT ANY TIME IN THE LAST DECADE
INCLUDING THE 1981-1982 PERIOD CLAIMED BY MILLER TO HAVE INVOLVED A
CHANGE IN OPERATIONS TO MEET THE 100 REM CRITERIA. Miller's personal
verification of UCLA's dose rate is based on data he did not "verify"
as claimed and which are not true as claimed.

More important, perhaps, is that the actual data demonstrate
that Miller's assertion that he verified that operations changed
to meet the 100 Rem exemption is false. Operations did indeed change
in 1981 at the time specified by Mr. Miller--they decreased. What
follows are operations data from UCLA's annual reports to the NRC:

* The "increased" operating intensity assumed by Miller for UCLA

is found at page 3 of the Carter typed calculations: 2 hours of
irradiatign time at 100 kw, followed by 55.6 hours of shutdown decay,
Pr 2 X107 s8¢, Or 8.3 days.




YEAR

EQUIVALENT FULL POWER HOURS 294 289 239 185"

Note that the change that took place in 198) was downward
not upward; that operations after Miller claims operations changed
were less intense than in the years previous, years in which Miller
admits UCLA didn't meet the 100 Rem exemption.

These summary data are taken by UCLA from its operating
logs for the reactor, logs available to the NRC for independent
verification, verification Miller clearly wishes the reader of his
April 1981 affidavit to believe he conducted, if not actual measurements

In short, Miller's statement that operations changed
after January 1981 to reverse his previous statements that UCLA could
not meet the 100 Rem/hour exemption appears false. Furthermore,
it appears quite false to assume, as his 1981 affidavit does,
that he perscnally "verified" the dose rate of the UCLA fuel.

He was wrong about its schedule (falsehood one) and did not "verify"
the dose rate (falsehood two). As will be seen below, his assertions
based on his "calculations" were likewise false.

Miller Defense #4--Verification by Prior Calculation

As indicated above, the Miller 1981 affidavit is clearly
misieading in that it implies Miller, as part of the personal tour
and out of "persoral knowledge" referred to repeatedly throughout the
affidavit, measured the dose rate of the fuel. 1In particular, he
says in paragraph 5 of the original affidavit that he "can of my own
knowledge" state that UCLA does not have the quantity of special nuclezr
material described in 73.60. He now admits he had no such personal
knowledge, he took no such measurements, and that his "personal knowledg
and "verification" consisted of calculations performed in Washington
based on an assumed, unverified, operational changed schedule.




CBG has repeatedly protested 'n this croceeding about
opposing parties making conclusory statements in sworn testimony
or affidavits but shielding the factual basis for said statements.
CBG has often demonstrated the faisity of the conclusory statement
when the supportinag documentation is finally made available and
scrutinized. This problem--which damages beyond measure the evidentiary
record upon which a Board is to make judgment--is reinforced by
examination of the “calculation” Miller now puts forward as basis for
his conclusory statements about having personally "verified" the
dose rate for the UCLA fuel.

The Carter written calculation is dated April 14, 1981,
one week after the Miller April 8 affidavit. Miller claims that
the calculations were actually performed prior to his affidavit;
it is clear, however, that at least one of the calculations described
in said April 14 was not available at the time of the Miller affidavit,
as Carter indicates in the last two pages that information from UCLA's
Neill Ostrander and his calculational method were not obtained until
10 April, two days after Miller's affidavit. Clearly none of that
information could be used in support of the April 8 affidavit.

What Do the Calculations Say?

Calculation 1, based on Williamson's "method for estimating
the dose rate at three feet from an irradiated MTR-type fuel element"
(emphasis added, p. 1) is discussed in the first two pages, however
no calculational result is reported. Note that the Williamson method
(created under contract for NRC for determining compliance with 10
CFR 73.60) is based on individual fuel elements--as the regqulation
is written (radioactive material not readily separable from other
radioactive material). This will be discussed below, but note that
Carter and Miller immediately violate the method by switching to
consideration of dose for whole core rather than individual fuel
elements, as required by the Williamson method and the regulations.
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Miller and Carter then modify Williarsaon's assumptiouns,
but conclude nonetheless (p. 3) that the dose rate per fuel element
is 11.9 rem/hour--clearly in violation of 10 CFR 73.60.

The assumptions used, as mentioned above, are two hours
of operation at 100 kw, with decay time of 55.6 hours, said
{falsely) to be "appropriate for the UCLA operations.’

Page four of the calculations, in the version obtained
by CBG under FOIA, indicates two lines have been blocked out in
the sentence "In Williamson's derivation; it was assumed that a flux of
$ 105 Mev-s'] cm'z is equivalent to one rem-hr"..." What follows
i1s unknown, as the same material appears to have been removed from
the version provided the Board. Does it, as CBG suspects, relate
to the fact that Williamson's method calculates dose per bundle, as
required by the regulation? Williamson's own descriptions of the
proper calculational method, supposedly relied upon here by Miller
and Carter, indicate that the dose rate for the UCLA fuel elements
would be less than 1 rem/hour.'

Method V is a description of Neil) Ostrander's calculation,
provided to Miller by phone two days after Miller's affidavit.
Ostrander told Miller UCLA assumeda single two-hour run at 100 kw,
and that the dose for the full core would drop to 40 rem per hour
one week later, and down to 26 rem per hour the following week.
Ostrander further indicated that the full core could be at 100 Rem/hour
if the reactor operated 200 kw every Monday without interruption.

This assumed operational intensity is one third that assumed by Miller
in the calculations on which he based his affidavit--thus if he had
used the operation history told him by Ostrander on the 10th in the
calculations he was relying upon on the 8th, his conclusion would be
UCLA couldn't meet the 100 Rem level, even assuming the whole core.

* See, e.g., "Self Portection Criteria for Research Reactor Fuel"

by T.G. Williamson, August 1981, p. 7, indicating 1.5 MW-d/kg U-235
in past 18 months = 1 rem/hour. UCLA has 3.5 kg, operates less thanl
MW-d/kq per - ONEtNS: N amson N N ! nn Adncee - m / b
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In other words, Miller and Carter said UCLA could meet
the 100 Rem exemption (assuming it applied to the whole core rather
than individual elements, as required by the regulation) if
UCLA had increased its operating pattern to six full power hours per
week, evenly spaced at 2.3 day intervals. Two days after submitting
the affidavit, Miller is informed by Ostrander that UCLA is assuming
an operating schedule of only two full power hours per week, one third
the level assumed by Miller and less than the operational level
in 1979 when Miller had concluded UCLA couldn't meet the 100 Rem level.
BUT MILLER DID NOT CORRECT HIS AFFIDAVIT WITH THE NEWLY-RECEIVED INFORMATI
Miller had been told by Ostrander two days after his affidavit that
the calculations were based on an erroneous assumption about three-
fold higher than actual operating schedule. Miller did not correct
assertions he now knew to be false. While it is true that Ostrander's
calculation indicated 100 Rem/core could be maintained if the
reactor ran every Monday, but would not be maintained if that did not
happen (i.e. for vacation or maintenance or malfunction), Miller's
independent verification indicated that UCLA's core would go below
100 Rem if the reactor did not run 2 full power horurs with a shutdown
of onlyl2.3 days. Miller's conclusion--that a shutdown of 2.3 days
puts UCLA over the 100 Rem level--meant that the moment he learned fror
UCLA that its actual operating schedule was with far larger shutdowns
than 2.3 days (infact, shutdowns of at minimum a week), he had an
ironclad obligation to inform the Board that the statements he made
in his affidavit were not correct, based nn the information he receivec

from Ostrander two days later. Miller's "independent calculations"
asserting that a 2.3 day shutdown led to violation of the 100 Rem level,
coupled with the new information from Ostrander that UCLA was actually
assuming a schedule of 7 day shutdowns, meant that Miller's independent
method demonstrated, with the Ostrander scheduling information, that

the conclusions asserted in the Miller affidavit were false.

It remains a mystery how Miller and Carter could assume
a 2 full power hour schedule every 2.3 days when Ostrander was assuming
an average of 2 such hours per week and when the Miller-Carter assumed
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a mystery how Carter and Miller could honestly assume a 2.3 day
shutdown (55.6 hours) when every single weekend meant a minimum
shutdown of €4 hours, assuming that the reactor ccrtinued to operate
until the close of business on Friday and started up again immediately
at the start of business on Monday.

In short, the calculations actually demonstrate the
falsity of the statements in the Miller affidavit. Their own
estimates are 11.9 rem/hour (p. 2); the Ostrander calculations
they report indicate doses of 40 rem per hour a week after a run,

26 rem/hour the following week. More particularly, their

most optimistic calculations--based on whole core, rather than
individual elements as required--indicate doses falling below

100 Rem per hour after 2.3 days, whereas UCLA scheduling modification
was merely to operate an average of 2 hours per week (see UCLA interrog.
answer 13). The operational intensity assumed by Miller and Carter

was not independently verified and was false. Their own computational
method, with the operating schedule provided by Ostrander two days
after the affidavit, indicated the affidavit's conclusions were false,
but not notification was made to the Board.

The Assumption of Doses for the Full Core

The Carter-Miller calculations typed up a week after
the Miller affidavit make two basic sets of calculations: one for
radiation dose per bundle, as the regulation requires, and another
for radiation dose for the whole core, not permitted by the regulations.
The exemption as fully stated is: "...except that a licensee is
exempt from the requirements of this section to the extent that he
possesses or uses special nuclear material which is not readily separable
from other radicactive material and which has a total external radfatior
dose rate in excess of 100 rems per hour at a distance of three feet
from any accessible surface without intervening shielding." (73.60).
(emphasis added). As the Carter-Miller typed calculations make clear,
the basic method for such calculations, the Williamson models, are

for individual fuel elements, as required by the regulation. Carter
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and Miller ignore Williamson and the regulations and ao ahead and
make additional calculations for the whole core. Obviously if the
whcle core is at 100 rem per hour, each of the twenty-four fuel
elements will be very much less than 100 rem, as in fact indicated
in their calculation.

That the regulation and standard Staff practice was
consideration of dose per fuel element, not whole core as relied
upon by Miller and Carter in the calculations shielded by failure to
be included in the affidavit, is made clear from numerous Staff
documents. For example, the Staff was asked by the Commission
to study the 100 Rem exemption. It contracted for a study to be
performed by Los Alamos. That study makes clear the unit for
consideration of dose exemption 1s the fuel element ("Special Nuclear
Material Self-Protection Criteria Investigation", December 22, 1980").
Reporting on that study to the Commission, the Staff in SECY 91-376
again made clear that the unit that must meet the 100 Rem exemption
is the fuel bundle. (In that memorandum, the Staff reported on its
review whether TRIGA FLIP fuel must be considered per rod or per bundle,
given the ease with which the radioactive material can be separated
from other radicactive material in the cluster by separating the rods,
concluding that the bundle, not the rod was the unit that must meet
the 100 R exemption. The memorandum clearly indicates it is not the
whole core, however.)

This was made patently clear by the NRC Staff at the
Safeguards Upgrade Meeting in August 1979 (at which UCLA's Ostrander
was present.) At page 64 of the transcript of that meetino, called
Sy NRC Staff to explain the safequards requirements for nonpower
reactors, a non-power reactor licensee representative asks whether
the 100 Rem per hour exemption 1s for all five kilograms of fuel
or "just one little unit." Ramos of the NRC Staff says in response
the regulations "says any element not readily separable." He indicates
that it would require a rule chanae to go from considering single
units having to meet the 100 Rem to larger quantities involving a
collection of bundles.




This is made even clear at page 102 c the transcript.
Beginning on pace 101, is the followino exchange, including two |
representatives of the Argonaut reactor at Virginia Polytechnic
Institute, a sister to UCLA's reactor:

MR. FURR: Keith Furr, Virginia Tech.

I'd 1iek to address a question to Mr. Burnett.
Since we have MTR type fuel rather than the rod
type fuel, what is going to be considered the basic
thing ‘that has to meet the 100 R rule? An element
or a plate within that element?

MR. RAMOS: At the present time, it's a fuel
element which can be anywhere from ten plates to
T8 plates, depending on the configuration.

MR. FURR: Okay. Then you have an answer.
MR. CARLSON: One single element.

MR. RAMOS: An element. Not a plate, now; an element.
MR. CURTNER: Alan Curtner, Virginia Tech.

Our question, that MTR fuel, all you would need is
one pair of heavy tin-snips and you could break a --

MR. RAMOS: I'm aware of how your fuel's put together.
I've seen a lot of it. I realize that with a good sledge-
hammer, you'd probably need a tin-snip, but you know, that
is considered not readily separable. The TRIGA people
have a bigger problem because they're just really

screwed down. It's easy to knock that one off. I almost
demonstrated it the other night.

(emphasis added)

Thus a reactor essentially identical to UCLA's was told--by NRC Staff,
including Carlson, and with Burnett and Knulsen present, as well as
UCLA's Ostrander--that each element must meet 100 Rem/hour. Readily
separable means what it says--you can readily separate one bundle

from another, because they are not connected, but you cannot readily
separate one plate from another because they are bolted together into

an element. The Carter-Miller assertions that UCLA could meet the

100 Rem exemption were thus false, based on the then-unstated assumption

of whole core, which is contrary to Staff practice and the regulation




That the Miller affidavit is based on the false use of

the full core rather than individual fuel elements as required by
the regulations is confirmed by NRC Staffmember C.K. Nulsen, who was
also present at the Upgrade Meeting and who provided an affidavit
for Staff in the March 1984 response to the allegations of misconduct.
Surprisingly, he does not mention this false matter regarding Miller.
Nulsen stated on August 13, 1982, that the current rule regarding
exemption for 100 R/hr. is per fuel element, not the entire core
as asserted now by Miller in his calculation. (See Hirsch affidavit
sttached to CBG Response to NRC Staff's Motion for Summary Disposition
as to the Issue of the Applicability of 10 CFR 73.60 and the Need to
Protect Against Sabotage, dated September 7, 1982.)

Indeed, the Nulsen, Ramos, and Carlson statements--
all of which contradict the Miller representation--are further supported
by additional Staff SECY documents. SECY 82-4%56 also indicates that
it is the individual fuel element that must meet the exemption.
(See, e.g., p. 3, discussing proposed amendments to 73.67 which would
require that the average dose per element be 100 rem, with the lowest
dose per element as 50 rem. This has not yet been adopted; as indicated
in the memo attached to the Hirsch affidavit referred to above,
Nulsen confirms that the current rule is all elements must be individual)
over 100 rem/hr., with the proposal nermitting averaging but not yet
approved. Even the new preoposal would reauire the dose be per element.'

The calculation based on full core dose was false, in

violation of the regulation. Carlson and Nulsen, as well as Ostrander
and others present at the Upgrade Meeting or aware of these other
Staff documents making clear the exemption was per e’'ement, did not
come forward to correct or supplement the assertions by Miller now
known to be false.

Even Assuming Dose for the Ccre, the Miller-Carter Calculations
Contradict the Miller Affidavit

We have shown above that the calculations now put forward
by Miller to show the truth of his statements in his April 198]
affidavit show the opposite. They show per element doses of 11.9
rem/hr, given the operating assumptions used (p. 3 of Carter typed
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calculations.). The material now put forward by Miller in support

of his 1981 sworn statements, coupled with the language of the regulation
and the Nulsen, Carlson, Ramos statements, as well as the consistent |
statements in various SECY memorarda, demonstrate that UCLA could not |

in fact meet the 100 Rem exemption--just as Miller's prior inconsistent |
statements had asserted.

However, even were one to ignore for the moment the
false use of full core instead of individual fuel elements, as
required, the calculations now put forward by Miller still demonstrate
that his assertion in 1981 was false, sti11 show UCLA could not
maintain the 100 Rem per hour exemption, even for the full core.

As indicated above, the Ostrander calculations included
in the Carter typed calculation indicate the fuel dse goes below
100 Rem in slightly over a week, to 40 rem per hour, and down to
26 rem per hour the next week--this for the full core.

The Miller calculations are even more explicit. In Miller's
new affidavit he states, after repeating the assertion from his
previous affidavit that he had verified that the irradiated fuel
in the UCLA core emits radiation in excess of 100 Rem:

This verification was done utilizing a calculational
technique to determine dose rate at given distances for

a reactor core with fuel similar in design to UCLA and
assuming given operating times at a agiven power with
given decay times. A copy of the typed version of the
calculation is attached. The absolute number is not
important. What is important is that the dose rate

will remain above the requlatory self-protecting criteria
for a given decay period.

(emphasis added)

The key, of course, is that if the calculations are correct, the fuel
remains above the regulatory self-protecting criteria only for tne
assumed decay period, and falls below the self-protecting criteria
for shutdowns longer than the assumed decay period. The calculation

referred to in Miller's second affidavit demonstrates, not that his
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assertion in his first affidavit is correct, but that it is false.
The calculation demonstrates that UCLA cannot maintain self-protecting

levels, even for the full core, and, in fact, that the core goes below
100 Rem whenever the reactor is shutdown more than 55.6 hours, the
"given decay period" assumed by Miller and Carter for the calculation.
As indicated above, the shutdown for any weekend is &t minimum

eight hours longer than the time ascertained by Miller and Carter

to be the period durina which self-protection could be maintained.
Furthermore, as indicated above, the actual "commitment" to Staff

was at best to operate the reactor an average of 2 full power hours
per week (see UCLA interrogatory answer 13), whereas the Carter
calculatfon requires operation of 2 fu'l hours every 2.3 days,

a schedule more intense and more regular by far than the facts.

The calculation Miller claims supports his affidavit in fact
demonstrates its falsity--the calculation, even accepting all its
assumptions, shows that the reactor cannot maintain and sustain the
100 Rem exemption, because it qoes below that level after only 2.3
days. (The Ostrander calculations reported in the Carter memorandum
cannot be used as support for the Miller affidavit, as Miller did not
learn of them until two days after he submitted the affidavit.)

That the cited calculations show the falsity of the
1981 Miller affidavit is made clear by SECY 81-376. As indicated
above, it concluded (Enclosure C, p. 2) that UCLA had a formula
quantity on site because "When the reactor is occasionally shut down
for periods of three days or greater, the irradiation levels drop below
the exemption threshold for short periods of time. This 3.6 kg
unexempted fuel in combination with 4.6 ko 93% enriched U-235
unirradiated fuel locked in a vault (which is considered contiquous
site) would raise the amount of SSNM on-site to a formula quantity ."

(emphasis added). The SECY document, written after the supposed
operating schedule change at UCLA, makes clear that the only way to
exempt UCLA from the 73.60 requirements would be through the proposed
amendments discussed in that memorandum, which have not yet been adopted,
which would eliminate 73.60 and give certain credit (not currently
given) for reactor configuration and accessibility to fue!.




regulations (several months after Miller's affidavit) UCLA possessed
a formula quantity is intriguing in light of the 2.3 day decay period
conclusion from the Carter-Miiler calculation. SECY 81-376
concludes that UCLA has a formula quantity because the radiation
levil of its fuel goes below 100 Rem for shutdowns of three days

or longer. Milier and Carter came to the same conclusion (2.3 days
being the threshold), but didn't tell the Board that, in fact saying
the opposite of SECY 81-376. (UCLA, in addition to the discussion
in Enclosure C of that memorandum, cited above, is listed as

a licensee with more than a formula quantity that would at some

time in the future take action to reduce its holding of SNM to

below the formula level, an action which finally took place in the
summer of 1982; see p. 2 of memorandum).

The conclusion in SECY 81-376 that under current
:
|

It would appear that the Staff, faced with the same
calculation that UCLA's fuel went below the 100 Rem level in approximatel
three days of shutdown, told the Commission UCLA had a formula quantity
and the Board that it didn't!

If the statements in the SECY document represent a new
calculation, the Board was never informed of the new development,
as it should have been. Whether the SECY conclusion was due to
a new calculation or differing interpretation of the same calculation,
the Staff had an ironclad oblication to inform the Board of the
information which would have shed a2 different light on the Staff's
previous representations.

Miller in April 1981 swore that he had verified that the

UCLA fuel was in excess of 100 Rem, that he could attest by virtue

of "personal knowledge" that UCLA had less than the amount of SNM
specified in 10 CFR 73.60. The calculation he now puts forward to
support that sworn statement demonstrates the opposite--even if one
considers the whole core, UCLA cannot maintain the 100 R exemption
because the fuel goes below the 1imit after a shutdown of only 2.3 days.
Staff told the Commission after the Miller affidavit that that




inability meant UCLA had a formula quantity. Miller told the Board
the opposite, although without any supporting data. The submission
now shows that the statement was untrue, and Lthat the previous and
subsequent Staff statements on the subject were correct: UCLA could
not attain and maintain the self-protection criteria. Miller's
statements to the Board were untrue.

Misleading Implication that Miller Had Measured the Dose Rate

Perhaps the most troubling aspect of the Miller 198]
affidavit is the clear implication--which turns c(ut to be false--
that he had personally measured the fuel dose rate he was now attesting
to. His affidavit begins by saying he personally toured the reactor
(P 4) and "can state from my own observation that the security program
at UCLA complies with the applicable requirements »f 10CFR 73.87."
(emphasis added, P 4). However, the facts of the matter are that
Miller's tour occurred prior to the supposed change, in operations,
during a2 period when he now admits UCLA had a non-s:1f-protecting
formula quantity, thus making the applicable regulalion 73.60.
He made no personal observation that could form the basis for the
sworn statement that the only applicable requirement is 73.67.

In paragraph 5, he states:

Additionally I can of my own knowledge, state that UCLA
does not have on site the quantit of special nuclear
material described in 10 CER 73 38 and that, therefore,
this section of 10 CFR Part 73 does not apply to UCLA,
and that only 73.67 (d) of Part 73 applies to the UCLA
security plan requirements.

(emphasis adced)

However, Miller now makes clear he had no personal knowledge of the
matter at all, but rather only did calculations based on what he
assumed, without verification or other personal knowledge, was UCLA's
operating schedule. More importantly, it is now admitted by Staff
that UCLA did indeed at the time of this affidavit have un the site
the guantity of SNM described in 73.60. Counsel for Staff in her January

10, 1984, pleading (p. 20-21) asserts that UCLA did have sufficient




quantities of SNM to be subject to 10 CFR 73.60, but asserts

that it was exempt from 73.60 by virtue of its irradiation level,

not its quantity. In paragraph 7 Miller asserts that the irradiation
level 15 sufficient to exempt it; one cannot help but read paragraph

5 as telling the Board that in addition it is not subject tec 73.60
because the quantity is insufficient. (It is important to keep in
mind that at this stage the Board did not know how much SNM was
actually on site--all it had was UCLA's application for an upper limit,
and Staff's argument that authorization levels did not apply, only
actual possession levels, and Staff's assertion that CBG was operating
out of "lack of information" as to the quantity of SNM acutally on
site., TR 389. Thus a representation by Miller that he had toured

the facility and knew of his own observation that the amount

of SNM on site was less than 73.60 levels, in addition to his
assertions on the next page of his affidavit that the material that
was on site was highly irradiated, could not help but be read as
indicating two separate grounds for throwing out CBG's contention

on summary disposition--Miller asserting CBG was wrong abnut the
amount and wrong about the irradiation level, when it turns out CBG
was right about both. This is one more reason why the behavior of
Staff in making conclusory statements and shielding from the Board

and parties the factual basis therefore, which turns out to contradict
the statements, is so destructive of the Board's duty to obtain a
factual and complete record upon which to base important public health
and safety determinations.)

Finally, Miller also says that he can of his own knowledge
state that only 73.67(d) of Part 73 applies to the UCLA security
plan requirements. However, Miller's memorandum of June 28, 1979
to Bob Burnett states clearly that reactors with less than formula
quantities of SNM (the category Miller asserts is correct for UCLA)
must meet both 73.40 and 73.47 (now 73.67). Thus, his assertion
that he can of personal knowledge stated that only 73.67 of Part 73

applies is false, his own personal knowledge knew that 73.40 also appliec




Miller went on in paragraph 6 of his affidavit to
report “"personal observations” of the facility made on his tour
which he alleged contradicted the contention. And in the final
paragraph--the key one in question--says he has “verified"
that the irradiated fuel in the UCLA core emits radiation such that the
dose at three feet will be in excess of 100 rems per hour.
But we now know that his tour was when the fuel was below 100 rems
per hour, that he did not personally determine the fuel dose at all,
and that he did nothing to verify the supposedly changed operating
schedule that formed the basis for his calculation based on assumed--
and false--operating frequency. Furthermore, the last sentence
of tne paragraph makes clear that his "verification" of the fuel
dose is independent of the UCLA commitment to schedule reactor
operations to maintain the dose rate, whereas it was totally
and exclusively dependent upon said non-verified promise.

It is impossible to read the Miller affidavit without
belfeving that Miller is saying he toured the facility, knows
from personal observation that UCLA had less than 5000 grams of
U-235 on site, and that from those same observations he had verified
that that portion of the SNM on site that was in the core was
frradiated at more than 100 Rem/hour continuously and that he had
received comnitments to maintain the conditions he found on his
inspection at all times. In fact, none of this was true.
Miller's inspection was during a time .hen UCLA had on site
ebout 9000 grams of SNM, when the fuel was, by Miller's own admission,
irradiated at below 100 rems per hour, that he made no measurements:
at all, and his "verification" consisted of receiving Wegst's January
1981 letter with its unspecific pledge regarding operating schedule
which Miller did not verify. His calculations, in fact, show that
UCLA couldn't maintain 100 Rem for more than 2.3 days of shutdown
and thus could not qualify for the exemption, as the Staff in fact
informed the Commission in June 1981 in SECY B81-376. However,
the Staff did not so inform the'Board, but swore the opposite was true.



Furthermore, the failure of the Staff to serve the
Miller-Wegst letter of January 19€1 upon the Board and parties,
as required, a matter not denied by Staff (there is no denial in
the Staff response on this matter that it indeed did provide the
letter and information therein nor that it was required to do so),
meant that the Board was not on notice that the Staff had, a few
days before arguments to the contrary on the matter were heard and
a few months before Miller's affidavit to the contrary was submitted,
found UCLA had to comply with 73.60.

The long and short of it is that the Staff knew that
UCLA had more than a formula gquantity on site, knew that UCLA
couldn't maintain the 100 Rem exemption, had told UCLA and the Commission
this repeatedly, but told the Board the opposite, withholding the
contrary information.
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CASE SUMMARY

TITLE: Allegations Against Three NRC File No.: 84-9
Eployees - ASLEP Date Opened: 12/29/83
Investicator: R. Smith

NRC REGION: n/a

SITE:

LICENSEE:

OCLA Inspection:

Investication: ’
(c:r.i:ﬁml-inugrity-%‘-sm)

Review:
UCLA

CONTRACTOR: /s

ALLEGATION: fThat an NRC staff counsel, and two other

DATES :
12/29/83

1/23/84
1/27/84

2/6/84
2/15/84

2/17/84
2/22/84

2/29/84
3/13/84

3/15/84
3/16/84

lied before the ASLEP on material matters before the Panel.

SIGNIFICANT DEVELOPMENTS

Case provided for review an 12/27/83. After review & discussion w/Messencer, |
case cpened and further docurents requested from ASLEF (Elve Leins-x27893), |

Analysis of James Miller Affidavit
Camparisan of Carlson affidavits, analysis of “Woodhead allegatian.

Interview of Hirsch, CBG President (alleger)
Partial Interview of Carlson,

Received additional materials fram Judge Fre.
Interview of Colleen Woodhead.

Interview of Miller.
Review IE Safequards Insvection Rports,

Interview Carlson and Rentschler.

Interview Woodhead and Gray.

NRC employees, ;opanuly
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4/16/84 Interview of Bush

5/9/ B4 Interview of Schuster

6/12/84 ROI issues to Commission. CASE CLOSED. .
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Cless 17 NRC 827 (1983) LBP-83.254

UNITED STATES OF AMERICA |
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

John M Frye, W, Chairman
Glenn 0. Bright
Dr. Emmeth A Luebke

Inthe Matter of Docket No. 50-142.0L

(Proposed Renewal of
Facllity License)
THE REGENTS OF THE UNIVERSITY
OF CALIFORNIA
(UCLA Resenrch Reactor) May 11,1983

afT's motion for summary disposition ol inter.
ing physical Security at the applicant's facility

portof and in opposition to
the motion disclose Inconsistencies between the amount of special nuclear

Malerial accounted for by applicant and that reporied by StafTin 1wo Inspec-
lionreports StafTl s direcied 10 physically Inventory the maierial anensmg

Board also rules on Certain disputes regarding interpretations of 10 CFR
Par173 and Permits the parties 1o seek reconsideration of

SECURITY PLAN: 10 CFR §73.60 D[T[RMINATIO.\'
Sealed plu!omum-bcr_slhum neutron sources are 10 be considered for

purposes of determining whether a forer ula Quantity of sirategic special
nuclear material exists for purposesof §73 60
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SECURITY PLAN: POSSESSION VS. AUTHORIZATION TO
POSSESS SNM

The provisions of 10 CFR Part 73 applicable 10 non-power reactor |
licenses hinge the level of physical protection required on the amount of }
special nuclear material actually possessed, rather than the amount author- '
1zed 10 be possessed

- SECURITY PLAN: REQUIREMENT TO PROTECT AGAINST ‘
+ SABOTAGE '

o Ehinae dhhdd

10 CFR §73.40(a) requires all non-power reactor licensees 10 take mea- i
sures 1o prutect against potential sabotage.

MEMORANDUM AND ORDER

\

|

\

|
(Ruling on Staff's Motion for Summary :
Disposition of Contention XX)

Contention XX advanced by the Commitiee to Bridge the Gap (CBG)
concerns the provisions governing the physical security of the Nuclear {
Energy Laboratory (NEL). It asserts in pari that UCLA must comply with :
J0CFR §73 60 and must take measures against potential sabotage. |

|
I

I e o B G

On April 13, 1981, NRC S1aff moved for summary disposition of this
contention Its motion was ruled to be premature and responses were
deferred pending completion of discovery. In turn. discovery was contin-
gent upon the agreement of the parties (0 a suitable protective order and 1
nondisclosure agreement which would protect sensitive information. No {
such agreement was forthcoming and the parues have submitied that H
matter for a Board ruling

Because 1 appeered that the NRC StafT's motion raised some issues
which could be addressed without access 10 sensitive information. and be-
cause ruling on those issues could influence the scope of other 1ssues raised
by Coniention XX, the Board direcied that these issues be taken uj
initially. These issues concern the applicadility of 10 CFR §73 60 and the |
need Lo prolect against polential sabotage

THE REGULATORY FRAMEWORA

Before discussing the conflicting positions of StzfT and CBG, it is ap-
propriate 10 lay out the regulatory frameworh of Part1 73

928




. THORIZATION TO

*. I non-powcer reacio!
suited on the amount of
_+1han the amount author-

i HOTECT AGAINST

.r1o1 hcensees 1o take mea-

ORDER

7 Summary
.n XX)

s¢ 10 Bridge the Gap (CBG)
«cal security of the Nuclear
=at UCL A must comply with
1potential sabotage.

summary disposition of this
meture and responscs were
1 1urn, discovery was contin-
<pitable protective order and
r1 sensitive information. No
rarties have submitted that

|

|

‘ s =otion raised some issues
‘ sive information, and be-
‘ . ssope of other issues raised
| ‘1 these issues be taken up
| 2y 0f 10 CFR §73.60 and the
|

|

|

|

“LWORK

. of S:afT and CBG, it is ap-
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Pan 13 *  prescides requitements for the establishme at and mainte-
nance of 8 physical protection system which will have capabilities for the
protection of special nuclcar materia! ot fized sites .. and of plants in
which specia! nuclear materialis used * (1OCFR §73 1(a) ) Section 11 (aa)
of the Atomic Energy Act oefines *special nuclear matarisl™ as plutonium
and uranium enriched in the isotopes 233 or 235. Special nuclear material is
categorized by Part 73 in1erms of quantity, and the protection requirements
vary accordingly Pari 73 defines “straegic special nuclear material™
(SSNM) as *. .. Uranium 235 (contained in uranium enriched 1o 20 per-
centor more in the U-235 isotope), Uranium 233, or plutonium.” (10CFR
§73.2(s2))

The greatest protection is tequired for 8 “formula quantity” of SSNM. A
“formula quantity™ is 5000 grams or more of SSNM computed as follows:
grams = (grams contained U-235) 4 2.5 (grams U-233 + grams
plutonium). For purpose of this discussion, it is sufficient to note that non-
power reactor licensees posséssing a “formula Quantity™ of SSNM must
comply with 10 CFR §73.67(a), (b), (c), and (d) as well as 10 CFR §73.60.
The latter section imposes the most stringent requirements.

The next lower level of protection is required for less than a “formula
qQuantity™ of SSNM but more than 1000 grams of material. Material in this
category is called “special nuclear material (SNM) of moderate strategic
significance.™ The kinds of material which are included in this category are
set forth in the definition in 10 CFR §73.2(x). For purposes of our
discussion, the relevant materials are U-235 and plutonium, and the protec-
honrequirements are those set forthin 1I0CFR §73.67.

The lowest level of protection, required for SNM of low strategic
significance, is also set out in 10 CFR §73.67. This material is defined in 10
CFR§73.2(y), and is not involved in this application.

Section 73.67(a) sets forth the genera! objectives 1o be attained by the
physical protection of SNM of moderate and low strategic significance
These sre (1) 10 minimize the possibility of unauthorized removal of the
material, and (2) 1o facilitate the recovery of missing material. To achieve
these objectives, the physical protection system is 1o ensure early detection
and response 1o any unauthorized access to of removal of SNM, and proper
handling of SNM. Section 73 67(b) exempts SNM which emits more than
100 rems per hour at a distance of three feet, sealed plutonium-beryllium
neutron sources containing no more than 500 grams plutonium, and to
plutonium with an isotopic concentration exceeding 80 percent
plutonium-238 Subsection (J) sets forth specific requirements for the pro-
tection of SNM of moderate strategic significance, and subsection (1) sets
forthrequirements for SNM of low strategic significance.
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THE FACTUAL SETTING

UCLA s application fo alseeks authority 1o possess:
(1) 4700 grams U-235 (irradiated),

(2) 4700 grams U-235 (fresh), angd
(3) Pu-239asa2¢
(Application, p.5)

rhicense renew

urie, Pu-Be neutron source

led its motion for Summary disposition in April, 1981,
UCLA apparently possessed a formula Quantity of SSNM. (See Exhibit C

» Memorandum from M Ostrander 10 W Cormier of

August 25, 1982).

Following a site visit Stafl wrote UCLA on January )2, 1981, indicating
thatit would be necessary for UCLA 1o either

(1) comply with the Provisions of 10 CFR £§73.60 and 73.67(a), (b),
(c),80d (d). or

(2) shipfuelin storage 1o anoth

(3) operate the reactor (

of 100rem/hrara dis

Although StafT's Jerter do
necessity 1o adopt one of
on site of a formula qQua
sponded that, while j1 ey
radiated fue), it

erlocation; or
0 maintain the fye) irradi
lance of three fee:
€5 nol 5o state, it muys:
the above aliernatives resyl
ntity of SSNM. On

ation level a1 a rate

be assumed thar the
ed from the presence
January 29, 198], UCLA re.
reducing itsinventory of unir-
Onssoas o comply with alier.
Exhibit E attached 1o CBG's

response.)

Finally, on August6, 1982, UCLA wr
ferred ofTsite suficient U-235 1o reduc
diated and 1390 grams fresh, a tota) of

ote Slaﬂmda:atmg thatithad trans-

€ its inventory 10 3530 gramsirra.
4920 grams U-235. UCLA’s letter

1A On March2 1983 sun
$on o upto Sy of LU.23¢
of[\.‘uwmuml;lht form of
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stzeted that the transfer removed an UNNnecessary constraint on reacic:
operations UICLA ssseried that while under normal operating conditior
eliernative (3) sbove 1s met, the transfer would permit the reactor 10 be
shut down for an extended period (Sec Exhibit A to Intervenor's
response.)

THE POSITIONS OF THE PARTIES

In order 1o reflect the circumstances presented by UCLA's recent trans.
fer of fuel, StafT sought on August 20. 1982. 10 amend its motion for sum-
mary disposition. This matier was discussed in a conference call of August
25, and S1afT was requesied 1o serve its amended motion with deletions and
additions appropriately indicated so that the Board and the parties would be
sccurately advised of the StafT"s new position. StafT Counse! accomphished
this through deietions and interlineations tc her April, 1981, motion and
served the amended motion August 31, 1982

StafTargues that only §73.67 is applicable 10 the NEL . StafT takes the posi-
tion that the regulations only require compliance with the more stringent
standards of §73.60 if a licensee actually possesses formula quantities of
SSNM: that mere authority 1o possess formula quantities is insufTicient
StafT notes that the 4920 grams of U-235 which UCLA asserts are at the
NEL constitute less than a formula quantity of SSNM, and argues that the
two-curie Pu-Be neutron source is both exempt under the provisions of
§73.67(b) (1) (ii) and negligible. Stafl no longer takes the position that
some of the U-235 at the NEL is exempt because it emits 100 rem/hout ala
distance of three feet, an exemption which UCLA invoked on being 1old by
StafT that it must comply with §73.60. Thus it is StafT"s position that UCLA
possesses SNM of moderate strategic significance and must comply witk
§73.67 only. Finally, S1afT asserts that there is no legal requirement for
UCLA’s physical protection plan to provide protection against sabotage
UCLA generally supports StafT"s position (Tr. 773-74) . but has not filed &
formal response

CBG 1akes the position that a formula quantity of SSNM is present at the
NEL. CBG did not in its response 10 this Motior. d sapree with StafT ove:
the quanuity of U-235a1the NEL. However. inits Motion for Summary Dis
position on Contention X111 and in supplemental responses 10 this Motion,
CBG does raise the possibility that there are in fact more than 5000 grams of
U-235 present at the NEL

CBG 1akes sharp issue with Stafl over the treatment under the regulea
tions of the two-curie Pu-Be neutron source. CBG asserts that the exemp
tion for that material relied on by StafTapphesonly 10 §73.67, not 10§73 .60
CBG argues that under the latter section. the neutron source must be
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included in the computation of the quariin of SNM on hand Becausc a
Two-cune source requires 32 Efems of Fu.239, and because under the
formuls this 32 Erams must be muluplied by 2.5 before bsing added 10 the
Quantity of 1)-235 on hand. s formula Quantity of SSNM is on hand a1 the
NEL According 10 CBG . the §73 60 computation goesas follows

4920grams U.235 + 2§ (32gramsPu.239) = 5000

ThusitisCBG's position that §73 60 is applicable

CBG also argues that the applicable regulatory standard must be judged
by the amount of SNM for which authority is sought rather than the amount
actually on hand, and argues that UCLA's calculations of the radiation
emitied by irradiated fuel are inerror. Thus in CBG's view, UCLA mus:!
comply with §73.60 regardless of the amount of SNM which may be on
hand presently Finally, the CBG argues that UCLA's plan mus: lake ac-
countof potential sabolage

DISCUSSION

A. Present SNM Inventory

As noted above, CBG asseris that there are in fact more than 5000 grams
of U-235 present at the NEL. CBG bases 1his asserlion on various inspec-
tion reports filed by Staff (Inspection and Enforcement) CBG summarizes

1/14/7) Inspection Report, No 50.111.6 Fuel Core (3461),
Fuel plates (39) Urany| nitrate solution (250). U/AL plates (19).
TOTAL U-235. 3769 Plus Pu-235 (160), TOTAL SNM 3929,
(Exhibit F).

12/12/74 Inventory attached 1o letter from Asbaugh 10 Goller
Fuel core (2971.88), material in pits (591.77), other (73] 22),
Fresh fuel (37451.27), Scrap can (42) 31). Scrap plates (154 54),
Uranyl nitrate solution (250), TOTAL L.23¢ E.86599 plus Pu-239
(160), TOTAL SNM 902¢ 99 ‘ExhibiiG)

5/20/15 Inspection Reports, No 50-142/75.03 & 70-223/75-0)
Fuel core (3540), Material in pits (738), Material in other storage
(4571). TOTAL U-235 8849 plus Pu.2139 (160), TOTAL SNM
9009. (ExhibitH).

10721778 Inspection Report No 50-142/78-03 and 10/10/79 In-
spection Report No 50-142/79.03  Fuel core (3600), material in
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- fact more than 5000 grams

<SErLion on various inspec-
‘vement). CBG summarizes
melofits February 8, 1983,

-111-6: Fuel Core (346)),
n (250), U/AL plates (19),
160): TOTAL SNM 3929

‘iom Asbaugh 1o Goller:
1£9).77). other (731.22),
M, Scrap plates (154.54),
-2358.86599 plus Pu-239
'.)‘

<2/75.03 & 70-223/75-01
“Material in other siorage
“39 (160), TOTAL SNM

“8-03 and 10/10/79 In-
‘zore (3600), material in

pits (700), material in other storage (4700), TOTAL U-235 9000
PlusPu-239(160), TOTAL SNM 9160 (Extibitl)

CBG also referenced an October 10, 197$, inspection report (also atiached
1o 1ts Response) which concerns s Sepiember, 1979, inspection which
examined UCLA's activities related to physical protection against industri-
al sabotage and thefi of SNM. This report states that “[t)he NEL has in its
possession appronimately 8.3 kgs of SNM in the form of 93% enriched
U-235." The report states that “the SNM™ was stored at three specific
locations. The total of the amounts slored at these locations equals 8.9 kg,
0.6 kg more than the to1al U-235 said 1o be on hand. No explanation of the
inconsisiency is given. CBG relies on this report and the Ociober 1978,
report (Exhibit | summarized above) for the proposition that UCLA had
9.0kgU-23Sinthe Fallof 1978 and 1979 CBG then cites certain fuel inven-
tory data prepared by UCLA in response 1o CBG's discovery requests 1o
show that this inventory of U-235 has been reduced by 3.698 kg

Because we were unable 10 resolve the problems presented by CBG on
the basis of the pleadings, we asked UCLA and StafT 1o respond 10 CBG's
allegations. In its Response of March 16, UCLA asserts that CBG's conclu-
sion is unwarranted. It bases this assertion on the fact that fuel inventory
data upon which CBG relies did not take into account transfer of Urany| Ni-
trate which is not fuel but contains U-235. This discrepancy resulied, ac-
cording to UCLA, because CBG had asked for changes in the inventory of
fuel only initsdiscovery request.

UCLA then accounts for the inventory of U-235 as follows

CBG's “Exhibit G™ inventory

of12/12/74 8866 grams
Lessburn-up not previously
accounted for 17
CBG's “Exhibit H" inventory
of 5/20/75 8849
Plusadjuslmcmreﬂecnng
change inaccounting for scrap fue! 19
BE6E
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1975 year-end inventory as follows

fuelincore 353k
fresh fuel 375
spent fuel 0.74
scrap fuel 0.59
Urany! Nitrate 0.25
B.86
UCLA sets out the reductions in inventory since 12/31 /1975 as follows:

Urany! Nitrate (198)) 245grams
Uranyl Nitrate (1982) 5

Total 250 grams
Spent fuel (1980) 738 grams
Scrap fuel (198)) 595
Freshfuel (1982) 2355
Fuel burn-up 7

3695 grams
Total reduction

3945 grams
Total U-235 on hand

4923 grams

Stafl, in its response of March 23, 1983 as supplemented by its letter of
March 29, 1983, subsiantiates the reductions in inventory reported by
UCLA with the exception of the fuel burn-up. Stafr reports this 1o be 4,
rather than 7 grams

Both UCLA and Stafl attack CBG's reliance on the October, 1978, in-
spection report (CBG's Exhibit]). Both take the position that CBG has mis.
interpreted that report by claiming that it recites UCLA's inventory as con-
sisting of 9000 grams U-235 plus two Pu-Bs neutron sources. StafT and
UCLA maintain tha the report indicates the: the 9000 grams includes the
WO neutron sources, so that the U.235 inveniory reported is actually 8840
grams

On April 13, CBG filed a second Supplemental Response 1o the UCLA
and StafT explanations In that Response CBG correctly points out that jts
Exhibit ] recites the exisience 0f3.6,4.7, and 0.9 kg U-235, a101al 09 0 kg
The neutron sources thus constitute an additionai quantity of SNM in this
inventory. CBG also questions the accuracy of the Isotope weights given for
the fuel shipped offsir., PoInting out that according to the transaction
report, furnished by StafT, the average quantity of U-235 per fuel plate was
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1273171975 as follows:

s

250 grams

ms

3695 grams

3945 grams
4923 grams

, plemented by its letter of
in inventory reporied by
Stafl reports this 10 be 4,

on the October, 1978, i'n-
position that CBG has mis

UCLA' 'sinventory ascon-
aeutron sources. Stafl and
e 9000 grams includes the
-y seported is actually §840

12! Response to the UCL/\
correstly points out that its
Tkgl-235,810tal0f9.0 kg
1a] quantity of SNM in this
i.¢ isotope weights given for
cord.ng to the transaction
of L'-235 per fuel plate was

14 27 grams CBG contrasts this figure with thaigiven in the Application of
sppronimately 13 Ograms per plate

Whilc we reahize that 1sotope weighis for individual fuel plates will vary
and thatwe cannot be assured from w hat 1s presently before us of the precise
1sotope weights of each individual fuel plate shipped ofTsite by UCLA, we
are more concerned with the inconsisiencies between the UCLA account-
ing for the fuel inventory and the Exhibit | inspection report If the 9000
gram inventory reporied in Exhibit | is correct, then the offsite shipments
of U-235 identified by UCLA and StafT are insufficient 1o reduce the inven-
tory below 5000 grams.' As noted above, UCLA's inventory must be below
5000 grams if it is to avoid compliance with the requirements of 10 CFR
§73.60. Hence the total in venlory isacriical concern

Because of the inconsisiency between the Exhibit 1 inventory and the
UCLA inventory, we are unable 10 resolve this important factual matter on
the papers before us. Moreover, we are of the opinion that it can be effec-
lively resolved only by a physical inventory of the SNM presently at the
NEL. Because we are here concerned with Safl"s Motion for Summary
Disposition, and because Stafl"s inspection report is the source of the
difficulty, we believe StafT should conduct such an inventory and report 10
the Board and the parties on its results. Kopefully, this step will put the
matier Lo rest; if it does not, we will entertain the views of the parties as 1o
what additional steps are necessary.

While we recognize that, based on what is now before us, the possible
amount of SNM in excess of 000 gram: is small, perhaps even de miiiimis,
we also recognize that the regulation in Guestion does not provide leeway 1o
overlook this possible excess. 10 CFR §73.60 1s plainly applicable 1o licen-
sees who possess 5000 grams or more of SSNM. Had the Commission in-
tended to overlook small amounts in excess of 5000 grams, it would have
worded its regulation to effectuate this purpose. Addition of the word
“approximately™ before 5000 grams would have accemplished this

Nor can the absence of such language be deemed unintentional in view of
the sensitive nature of the subject matter of the regulation. When HEU is

' We have motconsidered the 1976 INSPEL1ION repon because o' s mierna' inzonsisiensy w hich we discussed
above Menote thatif the larger Quantity of SNM 1den fes 1nere sroveqt UCLA sshirmenuofSNMof
St would be suMicieni 10 reduce 1 inveniony below SO a5 Homever, this repor presents addihiona!
Giffcuties Urlike the Exhibir | repon from ihe previows yea' 1 makes no meniion of Urany! Nitrate Nor
s oule the 250 grams of this materia! eaplain the Ciscreparsy beiweer the “b 3 kgs of SNM in the form of
$I% enniched L1 235" and the specific smouniys tolaling § 9 kg laied by sorage location Moreover, in the
ediied repon furmished CBG. o tow! 0f 3 6 kg o SNM 15 182 711Me2 8 one locatior anamount thai compares
o UCLA'S 1975 yearend invenion identification of 3 §3 kg1 the cote Similarly the 1979 repori sdentifies
07 kg rraduaied SNM which compares 10 0 74 bpspeni fue 82 el ir the 1978 invenion Mowever. the
thire figure, 4 € kg nonirradiaied SNM in the repor 1s almos & hik more thar the 3 75 kg fresh fue! ident)
fied inthe 1975 invenion Consequent’y this repor only adds ic the confupion
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dose rate in excess of 100 rems per heur at distance of three feet Thisea-
cepion 1s also stated in §73 €7i0)(1) (1) The other exceplions stated in
§73.67(b), particularly subsection (b) (1) (1) exempting sealed Pu-Be neu-
tron sources, are noi repeated in §73 .60 We must conclude that their omis-
sion was intentional Thus sealed Pu-Be neutron sources are 10 be consid-
ered for purposes of deteimining whether a formula quanuty of SSNM
exists for purposes of §73.60 If & formula quantity exists for purposes of
§73.60,then §73.67 (a), (b). (¢) and (d) also came into play. However, the
exemption of these sources from §73 67 permits them 1o be disregarded in
determining whether SNM of moderate or low sirategic significance exists.
Had the Commission wished 1o disregard these sources in computations
under §73.60, it could easily have made the subsection (b) (1) (ii) exemp-
tion applicable 10 §73.60. The fact that the Commission chose to adop! the
substance of the subsection (b) (1) (i) exemption in §73 .60 while ignoring
the subsection (b)(1)(ii) exemption afier having stated that those subject
10 §73.60 *. . . shall protect the [SNM) from theft or diversion pursuant 1o
the requirements of §73.67(a), (b), (¢). and (d) and as follows . . ™ indi-
cates that the Commission did not so iniend. This conclusion is reinforced
by the fact that, in enacting the §73.67(b) (1) (ii) exemption, the Commis-
sion was concerned only with SNM of moderate and low strategic
significance. (See 44 Fed Reg. 43280 (July 24,1979).) On the other hand.,
wher enacting the regulations here in question some four months later, no
mention of Pu-Be neutron sources is made. (See 44 Fed. Reg 68184
(November 28, 1979).)

Before leaving this subject, we note that S1afT's position is consistent with
a proposed amendment o Part 73 which would eliminate §73.60 aliogether
and amend §73.67 1o provide for licensees possessing formula quantities of
SSNM in addition 1o SNM of mcderate and low sirategic significance.
These amendments retain the subsection (b)(1)(ii) exemption for
plutonium-beryllium neutron sources applicable 1o “this section,” thus
making it clear that these sources would not be considered in computing in-
ventories of SSNM if this proposal is enacied (See 46 Fed Reg 46333
(September 18, 1981).)

C. Contention That the Quantity of SSNM Authorized 1s
Controlling for Purposes of Part 73

CBG's position that the applicable provisions of Part 73 should be deter-
mined on the basis of the amount of SNM authorized. as opposed to the
amount on hand, is based on equitzble arguments. CBG views it as impro-
per to conclude that UCLA need not comply with the safeguards require-
ments for formula quantities of SSNM on the basis thzt less than a formula
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Quaniity 1s on hand at a particular pointin ime while permitting UCLA to
bring a formula Quantity 1o the NEL at any time CBG views the reporiing
requirements for receipt of SNM as providing no substitute for an airing of
the matter in an edjudication. Finally, CBG chides the Staff for
Inconsistency, it points 10 SECY-79.1578 inwhich the Executive Director
for Operations represented to the Commission that the StafT would take
action to limit UCLA's authorization 1o less than & formula quantity of
SSNM and contrasts that w ith the S1afl position here that nosuch limitation
IS necessary.

CBG's arguments are not without appeal However, we are bound to
follow the Commission's regulations which clearly and consistently hinge
the applicability of their various safeguards provisions on the amount of
SNM possessed by a licensee, not the amount authorized. Consequently,
CBG's position must be rejected. In so holding, we note that CBG 's posi-
tion has been adopied in the proposed amendments to Part 73 discussed
above. Sec proposed §73.67(h)(i). Should this amendmeni be adopled,
UCLA would either have 1o comply with the higher standards for protection
setforthin§73.67(h) or reduce itsauthorization level.

While we agree with CBG that the amendment of the application 10 au-
thorize possession of less than aformula Quantity of SSNM, as promised by

the StafTin SECY-79-187B. is a 80od idea, we lack any basis in this record 10
require i

D. Self-Protection of Fuel

Because UCLA no longer relies on the self-protection criteria of 10 CFR
§673.60and 73.67 (Ex A. CBG Response of September 7,1982), itisunne-
cessary 10 address CBG's arguments concerning the ability of UCLA 1o
schedule reactor operations to maintain a dose rate of 100 rem/hour.

E. Requirement to Protect Ageinst Potential Sabotage

CBG takes the position tha §73.40 requires that UCLA's secunity plan
must provide protection against potential sabolage Section 73.40(a) states
inpart.  “Each licensee shall provide physical protection against radiologi-
cal sabotage and against theft of special nuclear material at the fixed sites
where licensed activities are conducted ™ Stafl takes the position in its

LY Srule hasarmen conce'n “§ OVt authotiny 1o requite UCLA 1oamens nsarriicstioninconnection sith
Corientior Al As poinied ov! ir our Memorandum and Orde: derving CBG's motion 10 whe up s
Monor for Paria! Summan Disposition of Coniention XL this dispute 15 not tipe (o2 resolvtion now Con
sequently the senwence in the tex: implies ne views on the merits of ths dispute Ir any event. as noted in
fooinoie | A supra UCLA's PORSESS on limii has now been reduced
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motion without elaboration, that the regulations do not require UCLA to
provide such protection Additionally, one of Stafls afTiants supporting the
motion points out that “[i]here are no explict NRC regulations for the pro-
tection of non-power reactors againsi radiological sabotage . . ." (emphasis
supphed). (Carlson afMidavit,p. 4 n.1)

Inits supplemental response. CBG pointsto prior statements of Mr Carl-
sonconcerning 10 CFR §73 40 which it regards as inconsistent. These state-
ments were made at a meeting between non-power reactor licensees and
StafTin 1979

CBG aiso relies on certain statements contained in the Commission's
1979 and 1980 Annwal Reports for its position.

Al the outset, we note that on its face the first sentence of {73 .40 isclearly
applicable 1o all licensees, and furni_hes no basis for arguing that it is inap- <
plicable 1o UCLA. Nonetheless, Mr. Carlson is correct in stating that there
are no explicirregulations for the protection of NON-pOWEr reactors possess-
ing less than a formula quantity of SSNM against sabotage. Subsections
73.40(b), (c), and (d), which lay down such a regulatory scheme, do not
apply 10 non-power reactor sites containing less than a formula quantity of
SNM . Similarly, §73.55 pertains only lo power reactors.

In order 1o determine the applicability of 10 CFR §73.40(a) 10 UCLA, it
is helpful 1o trace the history of the requirements that licensees protect
against sabotage. We begin with the AEC's Memorandum and Order in
Florida Power & Light Co (Turkey Point Nuclear Generating Station, Units
3and 4), 3 AEC 173 (1967) where, in answer 1o a certified question, the
Commission stated “. . . protection agains! possible sabotage is a matter to
be dealt with at the operating license stage. At such later stage we would
expect the stafl, in accordance with its practice, 1o assure that appropriate
indusinial security measures are provided for by the applicant.”™ 3 AEC at
174,

Subsequently, in Trusiees of Columbia University, 4 AEC 349 (1970), the
Appeal Board, relying on Turkey Point, held that University reactors must
take measures to protect against sabotage. That Board siated

[tIhus, as respects the possibility of industrial sabotage or civil
disturbance, it will properly be the role of the Board to determine, on
the basis of the record, whether applicant’s proposed industriad
securily measures for this particular facility are sdequatedn evalua
ing the adequacy of those security measures, their eﬂ’ecuvenessﬁ
preventing any credible hazards to the public should be examine

as should be the inherent and engineered safety characteristics of
the facility which bear on the matier. (4 AEC at 353, footnote
omitied.)
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In its Decision in the Columbia case (4 AEC 849), the Appeal Board
examined and approved with certain conditions the applicant's physical
secunity plan (4 AEC a1 855.5¢, 870) In so doing, that Board noted that
there were no regulatory standards for evzluating the plan and found i
necessary to establish conditions which would provide for protection of the
public health and safety.

The requirement that licensees protect against potential sabotage appears
10 have been formalized in the regulation on November 4, 1973. On tha
date the AEC published final rules governing the physical protection of
plants and materials. Among those rules was 10 CFR §73.40, & new
provision, which read:

Each licensee shall provide physical protection against industrial
sabolage and against thefi of special nuclear material at fixed sites
where licensed activities are conducted. Security plans submitted 10
the Commission for approval shall be followed by the licensee afier
March6,1974 38 Fed. Reg 30537a130540.

This provision had not been included in the proposed amendments to
Part 73, but a similar provision was included in proposed amendments 1o
Part 50. (See 38 Fed. Reg. 3073 and 3082 (February 1,1973).) In the pro-
posed amendments to Part 73, proposed §73.1(c), labeled “Purpose and

Scope,” limited the applicadility of Part 73 10 Part 70 licensees. The rule
proposed under Part 50 read:

§50.55c Physical protection requirements for nuclear reactors

Each licensee authorized 1o Operaie a nuclear reactor shall provide
appropriale prolection agains! Industrial sabolage

The swatement of considerations accompanying this proposal indicates
that . . . nuclear reactor licensees would be required 10 protect their facili-
ties against industrial sabolage " The swatement £Oes on 10 note that, in
view of the imminent publication of a sizndard on this subject relating 1o
power reaciors by the American Nuclear Society, no detailed requirements
werebeing specified (See 38 Fed Reg 3073)

The swatement of considerations accompanying the promulgation of
§73.40 does not specifically refer 10 proposed §50.55¢. 1t does. however,
note that the amendments 1o Part 73 consolidate all fixed-site physical pro-
lection requirements in Part 73 Accordingly, it is evident that proposed
§50.55¢ was dropped in favor of §73 40

While the statement of considerations accompanying proposed §50.55¢
inCicates that the Commission was primarily concerned with power reactor
licenses, it is obvious that both proposed §50.55¢ and §73.40 apply to all

940




*49), the Appeal Board
*he apphcant’s physica!
<. that Board noted lhgl
g the plan and found it
.ide for protection of the

dential sabolage appears
ember 4, 1973 On that
¢ physical protection of
10 CFR §73.40, & new

ction against indusirial
4r material at fixed sites
urity plans submitted 10
~ed by the licensee after

‘oposed amendments to
‘oposed amendments 10
1y 1,1973).) In the pro-
), labeled “Purpose and
*1 70 licensees. The rule

for nuclear reactors.

2ar reacior shall provide
olage.

this proposal indicates
ed to protect their facili-
~0es on 10 note that, in
~ this subject relating to
sdetailed requirements

g the promulgation of

£5¢ 1t does, however,
" fined-site physical pro-
» evident that proposed

aying proposed §50.55¢
ned with power reacior
and §73.40 zpply to all

hicensees without limitations The Appcal Board's hold in Columbia supra,
Was In no way modified We therefore conclude that when promulgated
§73.40 was Iiniended 1o apply to University reaciors licensed pursuant 10
§104(c) of the Atomic Energy Act.

The question remains whether, in the course of adopting substantia)
amendments 1o Part 73, the Commission has modified the scope of §73.40.
We begin our discussion by noting the faci that, although §73 40 itself has
been amended, the firs sentence of that section has been modified only
once. That modification changed the term “indusirial sabotage™ 10

“radiological sabotage " The applicability of that senience 10 all licensees ¢

has not been changed.

Promulgaied with 33.40 were §673.50 and 73.60. These contained
specific requirements applicable 10 licensees who possessed a formula
Quantity of SSNM In 1977, §73.55 was added, setting down specific re-
Quirements for the protection of power reactors againsi sabotage. (See 42
Fed. Reg. 10828 (February 24, 1977), as amended 42 Fed. Reg 51607
(Sept. 29,1977).)

Alsoin 1977, the Commission announced that it was considering amend.
ments 1o Part 73 10 strengthen the physical protection provided SSNM. In
the statement of consideration accompanying the proposal, the Commis-
sion noted that the rules would apply 10 non-power reactor licensees
possessing formula quantities of SSNM. The Commission also noted that
the strengthened requirements, while designed 1o prevent theft, would also
provide additio LQlection against sabotage. (See 42 Fed Reg. 34310,

In response 10 comments received on this proposal, the Commission
revised the proposal and published the revision for comment. (See 43 Fad

confusion with regard 10 the proposed regulations’ applicability to research
reaclors. Generally, commenters believed that research reactors should
not have 1o meet such stringent requirements. noting that in many cases
the cost of such requirements might be prohibitive In response 1o these
comments, the Commission clarified its intent regarding coverage In so

doing the Commission noted that “Ic]overage for research reactors hawng<

less than the formulz Quantity of siralegic special nuclear material would
continue . . . under §73.40." (43 Fed Reg. a1 35235.) A1 the time this
stalement was made, no specific provision of Part 73 governed research
reacior licensees with less than a formula quantity of SSNM other than
§73 40

Alsoat the time the Slalement was made, there was pending another pro-
posed amendment 1o Pari 73 governing these particular licensees. This
proposal. designed 10 provide protection againsi theft (See 43 Fed Reg
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22216 (May 24, 1978)) . ulumately led 1o the adoption of §73.67 of Par1 73
(Adopied as §73 47, 44 Fed Reg 41280 (July 24, 1979). redesignated
§73.67,44 Fed Reg 68198 (Nov. 28,1979)))

On adoption of this provision, the Commission noted that although the
provision was designed 1o be equivalent to the international Atomic Energy
Agency's recommendations contained in INFCIRC/225 Rev. 1, 1t dvd not
provide for protection against sabotage INFCIRC/225 Rev. |, on the other
hand, covered both thefi and sabotage. (See 44 FR 43280 (July 24,1979).)
No explanation for this difference was offered. Nor was the coverage of
§73.40in any way limited

Afier considering the comments received on its August 9, 1978, proposal
(which dealt with physical protection for non-power reactor facilities
possessing & formula quantity of SSNM), the Commission promulgated
rules. These rules difTered from the proposed rules in thal non-power reac-
1or licensees were not required 1o comply with the siringent requirements
on which they had adversely commented as noted in the August 9 revised
proposal. Rather, they were required to comply with §73.67(a), (b), (¢),
and (d), and, where applicable, §73.60. The latier section also required
compliance with §73.40(b), (¢), and (d). The Commission noted that this
was an interim solution only, and that it intended to bring non-power reac-
tor licensees under an improved regulatory system. (See 44 Fed. Reg.
68184 (November 28,1979).)

No further substantive changes have been made in the regulations with
which we are concerned However, as noted above, the Commission has
published a proposed rule 1o improve the safeguards sysiem for non-power
reactor licensees possessing a formula quantity of SSNM. (See 46 Fed.
Reg 46333 (September 18, 1981).) This proposal eliminates §73.60 and
amends §73.67 to state specific requirements for these licensees These re-
quirements provide additional protection against theft of SNM . They omit
any requirement that such licensees comply with §73.40(b), (¢}, and (d).
Andthey make nochange inthe applicability of §73.40(a)

From the above we conclude tha! the provisions of §73.40(a), which
have remained unchanged over a period of almost ten years despile sub-
siantial rulemaking on the subject of physical security, are applicable 10
Class 104(c) licensees Where the Commission has set down detailed
requirements, we conclude that these are intended to satisfy the general re-
quirements of §73.40. Where no detailed requirements have been set out,
we conclude thal some measures nonetheless must be taken to satisly the
§73.40(a) general requirements

In the instant case. assuming that there is (or will be) less than a formula
quaniity of SSNM on hand at the NEL, this means that UCL A mus! insti-
tute some means of providing physical proteciion againsi sabolage.
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In consideration of 4 the foregoing. it is this 11th day of May, 1983,
983,
ORDERED
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opposition by September 12, 1983 Absent ROood cause shown, no further
filingswill be entertained

Bethesda, Maryland
May 11,1983

FOR THE ATOMIC SAFETY AND

LICENSING BOARD

Glenn O. Bright
ADMINISTRATIVEJUDGE

Emmeth A. Luebke
ADMINISTRATIVEJUDGE

John H Frye, 111, Chairman
ADMINISTRATIVE JUDGE
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Review of Documert

On February 27, 1984, the attached Order and Memorandur and Order, both dated
February 24, 1984, were received, unsolicited, via interoffice masl fror the
Atoric Safety and Licensing Boaro Panel (ASLBP) considering the relicensing of
the University of California at Los Angeles (UCLA) non-power reactor.

Within the Memorandum and Order, the Board expressed the concern "that sub-
stantial misrepresentations may have been made to it by UCLA and staff regarding
sabotage matters raised by Contention XX." The Board goes on to cite the fact
that in reference to sabotage protection "Throughout these proceedings unti
February 15, 1984, we had been lead(sic) to believe by counsel that first

staff saw no requirement in the regulations that UCLA provide such protection
and imposed no such requirement and second, that UCLA's security plan indeed
provided no such protection."”

The Board quotes from a2 UCLA August 25, 1983 “Response in Support of NRC Staff
Petition for Reconsideration of the Licensing Board's Memorandum and Order
Ruling on Staff's Motion for Summary Disposition” to wit: “University wishes
to note that its security plan which is not designed to provide protection
ageinst sabotage, has been approved by the Commission's Safequards Branch; and
that the low-power university research reactor 1icensees have never been
required to adopt security plans designed to protect against sabotage."

On page 4 and 5, the Board cites several more examples of misleading state-
ments made by staff and staff counsel that led the Board to believe "that
UCLA"s physical security plan was not desigred to provide protection a0einst
sabotage and that staff did not require that such protection be provided.
However, the security plan and security inspection reports furnished by UCLA
indicate that the opposite is true."

The Board has required that Staff Counsel, Colleer Woodhead, and the UCLA
attorneys demonstrate why action should not be taken ageinst them for viola-
tion of "Model Rules of Professional Conduct 3.1, 3.3, 3.4 and 8.4" and answer
the question of whether the Board "should take action against counse) pursuant
to 10 CFR 2.713."

Attachments:
As stated

1AVes1I90t 0N O Februm 28, 1984 o _BefPesgda, MD riex B4-9
e, _RONald M, Smith, Investigator, OIA ézii : Dore ocrone __FEDOTURTY 29, 1984
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Peview cf Reports

Inspection Reporty fror other reactor locations with the same type of reactor
8s that at the University of California at Los Angeles (UCLA), were requested
from Regions 11 and 111 on March ¢, 1984, The purpose was to review those
physical security inspection reports to determine whether the inspections had
included "Protection Against Radiological Sabotage" since 1979, Reports were
received for Virginia Polytechnic Institute, University of Florida, and lowa
State University, The reports are attached hereto the order discussed below:

Report Nos. 50-83/82-01 and 70/1068/8201

This report addressed the inspection at the University of Florida for the
period July 29-31, 1982, According to the summary the areas inspected included:
“Locks, Keys and Combinations; Physical Barriers; and Detection Aids, There
was no specific mention of protecting against radiological sabotage,

Report No. 50-124/83-01

This report addressed the inspection at Virginia Polytechnic Institute for the
period November 28-29, 1983. Paragraph 13 of that report specifically addressed
"Protection Against Radiological Sabotage" under 1&E Inspection Manua) Chapter
814558,

Report Nos. 50-116/79-01 and 50-116/80-03

These reports addressed inspections at lows State University for the periods
February 22-23, 1979 and October 15-16 1980, respectively. Both reports
specifically noted inspection for "Protection Against Radiological Sabotage,"

It is noted that a review of the inspection and Enforcement Manual does not
indicate that the inspection module for "Protection Rgeinst Padiological
Sabotage," ML 814558 has been superceded or rescinded - as apparently is born
out by the most recert inspection of the Virginia Polytechric Institute

reactor,
Attachments:
As stated
Investigation on MarCh 12’ ]984 » a ewai MD Filg & 84°9
o . RONald M. Smith, Investigator, OIA i Sow snmne . Norch 12. 1904

w
THIS DOCUMENT IS PROPERTY OF NAC |F LOANED YO ANOTHER AGENCY 1T AND ITS CONTENTS ARE NOT 1O BEDISTRIBUTED
OUTSIDE THE RECEIVING AGENCY WITHOUT PE AMISSION OF THE OFFICE OF INSPECTOR AND AUDITOR




US NUCLEAR REGULATORY COMMISS UM
ru, LRI TR S

Review of Materiale

On February 17, 1984, Administrative Law Judge John Frye, 111, provided three
matters which he felt might be germane to our ongoing investigation concerning
whether three hRL employees had misrepresented facts tc or given false infor-
mation to the Atomic Safety Licensing Board Panel (ASLBP) considering the
relicensing of the nonpower research reactor at the University of California
2t Los Angeles (UCLA). The matters were:

1. Physical Security Plan for the UCLA facility, approved November 9, 1983.
2. A collection of Inspection Reports of various dates 1971 and 1983,

3. Copy of SECY 83-500, Subject: Clarification of General Physical Protection
Requirement, dated December 6, 1983,

The significance of the first document 1s that the basic approved Physica’
Security Plan for UCLA dated March 1980 specifically states as one of the
objectives (the first so l1isted) is "to provide protection against acts of
radiological sabotage to the reactor, its associated equipment, and to SNM."
To achieve that objective, the plan “prevents or delays unauthorized actions
against this facility" (page 1i1). Further, references to measures to protect
against tneft or sabotage are found at pages 1-1, 1-4, 1.5, 2-1, 3-1, 3-4,
4-1, and 5-1, Additionally, the "Response Procedures” includes "Radiological
Sabotage" as an event requiring response and provides specific actions in
response to such an event.

The inspection reports contain some general and some specific (page 3 of the
report dated 6/3/75) references to failures to protect against sabotage.
Sabotage 2s an inspection item is again addressed in August 1976, October 1977,
December 1978, and October 1979, 1t is noted that the 1978 and 1879 inspectior
reports had specific sections within them which addressed "Protection Against
Raciologicai Sabotage."

The SECY paper (83-500) is intended to remove the general requirement of
Section 73.40(2), as currently written except wher specific requirements have
2lso beern written. In other words, apparently there would only be 2 general
requirement when there was also & specific requirement for protection against
sabotage.

Attachments:
As stated

Investigation on February ]7’ ]984 O B he da' MD Fie & 84-9
o, RON21d M. Smith, Investigator, OIA ga Date orcroneo __FEDTUATY 23, 1984
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Report of Interview

Donald M. Carlson, Plant Protection Analyst, Fuel Fecility Safequards Licens-
ing Eranch, Divisior of Safeguards, Nuclear Materizls Safety and Safeguards,
upon reinterview and as a followup to his previous interview (see Report of
Interview dated March 1, 1984), provided the following information:

When apprised that his affidavit of March 9, 1984, appeared in certain
particulars to be in contradiction with the fact that the Office of Inspection
and Enforcement (IE) still has an inspection requirement and module which
address protection pgainst radiological sabotage and that, in fact, such
inspections have been carried out as recently 2s November 1983, Mr. Carlson
said that he was unaware of either the inspection requirement or the fact that
inspections had been conducted. He offered that the Office of Inspector and
Auditor would have to check with 1E to learn why they had the chapter and had
conducted the inspections. He still maintained that it was and had been the
intent of his office (Safeguards) that there was no requirement to protect
against radiological sabotage since the adoption of Section 73.67 in 1979,

In summary, Mr. Carison sti1l maintains that his affidavits are true to his
knowledge and offere< that he is willing te go on the "machine" (polygraph) to
back up that contention.

(Investigator's Note: The Carlson affidavit reference above is an attachment
to the "NRC Staff Resnonse to Allegations of Misrepresentation Made by the
Atomic Safety and Licensing Board" dated March 9, 1984, and filed before the
ASLBP under Docket No. 50-142 that same date.)

March 15, 1984 wSilver Fpring, Md. sues 849

Investigetion on

- Ronald M. Smith, Investigator, OIA 6‘;; Dete scioms _MAXch 16, 1984

THIS DOCUMENT IS PROPERTY OF NRC IF LOANED TO ANDTHE i'AGthv IT AND ITS CONTENTS ARE NOY TO BE DISTRIBUTED
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Report of Interview

Russell R, Rentschler, Section Chief, Physical Security Licensing Section,
Fuel Facility Safequards Licensing Branch, Division of Safequards, Nuclear
Material Safety and Safeguards, upon interview concerning a possible false
statement to the Atomic Safety and Licensing Board Panel (ASLBP) considering
the relicensing of the nonpower reactor at the University of California at Los
Angeles (UCLA), provided the following information:

When asked about the apparent contradiction between his affidavit of

March 8, 1984, presented to the ASLBP* and the fact that the Office of Inspec-
tion and Enforcement (IE) has an inspection chapter and module which address
“Protection Against Radiological Sabotage" and has inspected facilities under
them as recently as November 1983, Mr., Rentschler said that he was not aware
of IE Manual Chapter 2545 (containing sabotage inspection requirement) in
detail, but was working with Nancy Ervin (Operating Reactor Programs Branch,
Division of Reactor Programs, 1E) to get the chapter revised. He was not
aware of any inspection reports 1ike those on Virginia Polytechnic Institute
and lowa State University which indicate inspections for protection against
radiological sabotage were conducted as recently as November 1983,

He expressed the view that with the adoption of section 73.67 (10 CFR), it was
and has been Safeguards' view that 73.40 only applies to power reactors. He
did acknowledge that 73.40 did originally apply to both power and nonpower
reactors.

*Mr. Rentschler's affideavit is an attachment to the "NRC Staff Response to
Allegations of Misrepresentation Made by the Atomic Safety and Licensing
Board" dated March 9, 1984).

wgsnnon TOrCh 15, 1954 ” ethesda, MD sez__ B4-9
o, ROnald M, Smith, Investigator, OIA Dot ocreves _March 20, 1984
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Report of Interview

Loren Bush, Senior Security Specialist, Operating Reactor Programs Branch,
Division of Quality Assurance, Safeguards and Inspection Programs, Office of
Inspection and Entorcement (1E), upon interview cencerning possible
misstatements by U.S. Nuclear Regulatory Commission (NRC) employees before the
Atomic Safety and Licensing Board Panel (ASLBP) considering the relicensing of
the non-power reactor at the Univegsity of California at Los Angeles (UCLA?,
provided the following information :

A copy of a2 September 1980 memorandum (Attachment A), was provided by Bush
which announced the discontinuance of inspections at power reactors, fuel
cycle facilities and irradiated fuel shipments.

In 2 brief discussion of IE Manual Chapter 2545, dated January 27, 1984
(Attachment B), it was noted that Table 5 of the Chapter indicates an
inspection procedure (#81455) addressing Protection Against Radiological
Sabotage which is currently applicable only to facilities with nuclear
material of high strategic significance. Table 5 also indicates that the
BINOO Series is applicable to facilities with materials of moderate or Tow
strategic significance. Table 2 confirms BINOD Series as the inspection
procedures for such facilities as the University of Floride, Virginia
Polytechnic Institute, and UCLA. The BINOO procedures have not been formally
issued, although @ draft version dated September 18, 1980, was sent tb the
field for their use in May 1981 (see Attachment C). That same memo directed
continued use of the 81400 Series for Category I non-power reactors (high
strategic significance) end 8INDD Series for Cate ory 11 and 111 non-power
reactors (moderate and low strategic significance?.

Extracts of Procedures B1N2Z and BIN38 (A*tachments D and E, respectively)
21so were provided. Procedure BIN22 co  ins reference to 10 CFR 73.40(2)
twice and the term "radiologica) sabotage ' once. Meeting the requirements of
Section 73.40(2) 25 2 goz) or objective is conditioned or recuirements in the
Physica) Security Pian (PSP) submitted by the licensee. Nc further reference
to protection against radiological sabotage is made in that procedure.
Procedure BIN38 contains even briefer reference to “radiological sabotage" and
then only in terms of meeting the reporting requirements of 10 CFR 73.71(b).

The interview of Mr, Bush was conducted in the presence of his supervisor,
Phillip F. McKee, Chief, Operating Reactor Programs Branch, and Nency Ervin,
Security Specialist, within the same branch.

InvesLigat or ON AQ[‘I Iﬁ. lgag L Fiue & 84 9
by Dere ocronee _APri1 19, 1984
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these matters to others, the above referencec discontinuance of inspections,
and the low priority given the NPR (nor-power reactor) proaram, Bush was not
farilier with the previous inspection resulte which specificellv adoressed
protection against radiolocicel sabotege under inspection procedure BlEEE,
Likewise, he was not aware of the reference in the 1980 Annual Report for the
NRC (extract at Attachment F) which, as issued in March 1981, stated that "(a)
211 licensed non-power reactors have operative security plans as required by
10 CFR 75,40 ('Physical Protection: Genera) Requirements at Fixed Sites') for
protection against sabotage."

When asked about the various inspection reports (see Review of Reports, dated
March 13, 1984) which specifically addressed protection against radiological
sabotage (Virginia Polytechnic Institute and Jowa State University), Bush
noted that the 1982 inspection of the University of Florida used the correct
procedures (BINOO Series); the 1983 inspection of VP! used the incorrect
procedures (81400 Series); and that the 81400 Series was correctly used during
the 1980 inspection of lowa State. However, he further advised that 2 current
inspection there should use the BINOD Series. The inspection report format
specifies that the inspector must identify the title of the "IPs" (Inspection
Procedures) under which the inspection was performed, to include 2 brief
description of specific inspection activities. Upon further examination of the
VP1 report, Bush concluded that once the wrong procedures were used, the
inspector compounded the problem by “forcing" the inspection activities under
the paragraph on protection 202inst sabotage. It was assumed by Bush that this
was done so that the 766 System (computer program where inspectors record
inspection time by Inspection Procedure) could show that all procedures had
been completed. Because inspection programs and procedures are generic in
nature, the proper action would have been to exclude IPB1455 from the
inspection report and to indicaete in the 766 System that the procedure had
been closed with 0% completed.

Note: A subsequent check by Bush with David McGuire, Region 11, disclosed that
the reason that the B1400 Series were used at VP] was because of the Author-
ized Possession Limits, rather than Actual Inventory as set forth in Manyal
Chapter 2545, This was the approach intended to be used prior to issuance of
Manue) Chapter 2545 in January 1904, Since January 1984, inspection preocedures
are intendecd to be applied based on 2ctua)l possession of materia)l not exempted
under 10 CFR 73.6 (100 rem/hour at 3 feet).

It was Bush's view (25 verified by McKee and Ervin) that NMSS (Carlsorn) was
correctly statino the NRC positior that, with the promulgation of Section
73.67, there no longer was @ requirement for NPRs to provide protection
against recdiologice] sabotage under Sectiorn 73.40(a). In an attempt to explain
how this position could be accommodated with the fact that there were still
plans which addressed protection 2gainst racdiological sabotage and inspection
reports which reported on the same subject as recently as November 1983
(Virginia Polvtechnic Institute), the following scerario, which includes
information provided by Bush, was presented to him for comment:

In 1979, NMSS promulgated what beceme the current Section 73.67 which
addressed the theft protection recuirements generally raised in Section
73.40(a). NMSS viewed 73.67, with its specific requirements, as supersed-
ing the theft portion of 73.40(2). Because of the results of 2 classified
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no radiologice] sabotage risk and, therefore, believed that that portion
of 73.40(e? was no lonoer operative. However, NViS did not appropriately
modify or delete Sectior 73.40(a). As mnre recer<iy argued by NMSS
(Cerisor, for exemple), some licensees subritter security plans using 2
pre-73.67 prysicel security plan sample. Because N¥SS will accept
commitments beyond that specified in the rules, the plan was approved
containine the words "radiolooicel sabotage". The issue was further
compliceted when NMSS, in communicating approve’ of the plan, directed
adherence by the licensee with the plan, but with no qualification on the
additional issues (radiological sabotage) included in the plan.

Under IE practice, inspectors are required to inspect "against tho plan."
However, any use of 81455, whether proper or improper under the existing
program structure, compounded the impression that NMSS was stating one
position while IE was seemingly demonstrating another via its inspection
reports.

Thus, the failure of NMSS to modify/delete Section 73.40(2) and their
willingness to approve security plans with no longer needed requirements
while 2t the same time requiring adherence to the plans, coupled with the
IE practice/requirement to "inspect against the plan" and the existence
of 1P B1455, "Protection Against Radiological Sabotage", has resulted
ultimately in the conclusion by some that part of the NRC (NMSS) is
saying one thing while another part (IE) is engaged in acts (reports)
which cleerly illustrate the opposite position.

Bush (concurred in by McKee and Ervin) agreed that the scenario did seem to
explain what could have happened and further observed that he then understood
how the Board, the intervenor, and this investigator could question earlier
statements by the NRC staff to the ASLBP,

Attachments:
As Stated
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CHAPTER 2545

RESEARCH AND TEST REACTOR INSPECTION PROGRAM - OPERATIONS PHASE

2545-01 PURPOSE

The purpose of the Research and Test Reactor Inspection Program is to
establish a basis for concluding that the facility is operated and activi-
ties therein are conducted safely and consistent with regulatory require-
ments. This conclusion is developed through direct observation, personne)
interviews, and review of facility records

2545-02 PROGRAM APPLICABILITY

The operations phase applies to all critical facilities and to research
and test reactors that have been issued an operating license. In the spe-
cial case in which a facility has an operating license and does not oper-
ate, the inspection effort shall be reduced to completion of the long-term
shutdown program. A facility shall be considered to be in an operating
status if work associated with the reactor is the reascn for it being shut
down, e.g., refueling, modification, and maintenance.
|

2545-03 DEFINITIONS*

03.01 Research Reactor( As used in this chapter, research reactor
s a broad term that includes test reactors, critical facili
ties, plus all of the other nor-electricity-producing reactors
subject to NRC regulation.

03.02 Test Reactor. Refers to reactors that were issued test reac-
tor licenses and includes NBS and GETR.

03.03 Critical Facilities. Refers to facilities that were issued
critical licenses and includes such facilities as BAW (50-13),
Battelle (50-360), and Rensselaer (50~225)

"See Section 2545-09 for a list of abbreviations used in this chapter and
in related procedures.

Issue Date: 01/27/84
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The effort should normally be performed at least once
every two years for an operations or safeguards inspec-
tion. This cycle would apply to (Class 1l reactors or
facilities possessing material of moderate strategic
significance.

$. Triennial (TA)

The inspection effort should normally be performed at
least once every three years. This cycle would apply to
Class IIl reactors or facilities possessing material of
low strategic significance.

2545-04 RESPONSIBILITIES AND AUTHORITIES

04.01 Director, Appropriate Regional Office Division. Overall admin-
Tstration and 1npiementotton of the inspection program outlined
in this chapter for research reactors within regional boun-
daries.

04.02 Chief, Project Branch (Regiona) Office). Administration and
implementation of the inspection program outlined in this

chapter for research reactors assigned.

04.03 section Chief (Regional Office). Administration and implemen-
tation of the inspection program outlined in this chapter for

research reactors assigned.

7245-05 DISCUSSION

This chapter provides guidance for the scheduling of inspections and
provides guidance regarging the implementation of the inspection program.
The program establishes uniform inspection methodology for each reactor
class and safeguards category and leaves sufficient flexibility to the
regions for optimizing the utilization of their inspection resources.
Experience has shown that the extent of the inspection program is based
on demands placed on available inspection resources. For that reason this
Chapter defines the minimum inspection program for a determination of
acceptable operation.

The operations portion of the inspection program emphasizes the larger
reactors (e.g., 2 Mw or greater). These reactors are considered Class |
facilities and should be inspected annually. Smaller operating reactors
should be considered Class 11 facilities and be inspected biennially.
Other reactors, either decommissioned or on indefinite shutdown, are con-
sidered Class I1] facilities and shal: be inspected triennially.

The safeguards and security portion of the inspection program would place
most emphasis on reactors possessing high levels of strategic nuclear

o Ko Issue Date: 01/27/84
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A5 stalec 1n 10 CFR anc elsewhere 1n trs Marwual (IE 2500), NRC inspectors
perform a basic mission in cetermining that a licensee meets current
regulatory requirements and commitments. ldentifying specific instances
where a licensee fails to meet such requirements and commitments, although
'mportant, has frequently in the past resulted in correction of symptoms
rather than correction of underlying causes of licensee problems. Because
of the limited number of inspectors, the NRC inspection program offers
only a very small sample of licensee activities in an area. Thus, it is
'mportant that an inspector evaluate whether a noted noncompliance or
deficiency represents an isolated case or may signify a broader., more
serious problem in that area. To provide the pertpective to perform this
evaluation, the inspector should:

a. Keep currently informed of deficiencies, audit findings, and plant
problems identified by the licensee's own organization.

b. Ascertain whether additional personal inspection effort is merited
in the area under consideration.

Where the evidence indicates that a problem may exist, enforcement action
should be employed to require the licensee to demonstrate to the NRC that
he has not lost control of that area. Regional supervision should be
consulted whenever such enforcement action appears appropriate to the
individual inspector.

2545-09 ABBREVIATIONS USED IN THIS CHAPTER AND IN RELATED PROCEDURES

AFRR] Armed Forces Radiobiology Research Institute

AGN Aerojet General Nucleonic

ANE American Nuclear Society

ANS ] American National Standards Institute

B&W Babcock and Wilcox

DBE design-basis event

DQASIP Division of Quality Assurance, Safeguards, and Inspection
Programs, IE

EP emergency planning

GETR General Electric Test Reactor, vallecitos, CA

HP health physics

HSNM high [levels of) strategic ruclear material

1€ Office of Inspection and Enforcement, NRC

LCO limiting condition for operation

LER licensee event report

LLNL Lawrence Livermore National Laboratory

L SNM low [levels of] strategic nuclear materia)

MIT Massachusetts Institute of Technology

MSNM moderate [levels of) strategic nuclear materia)

n/a not applicable

NBS National Bureau of Standards, Gaithersburg, MD

NRC U.S. Nuclear Regulatory Commission

Issue Date: 01/27/84
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TABLE 3 FREQUENCY OF INSPECTIONS

MATERIAL

CLASS H M L N/A

(0/5) (0/5) (0/5) (0)

1 A/A A/B A/T .
Il (jizﬁj B/8 8/1 B
111 T/A 1/8 VAl T

Symbols

H = HSNM - High Strategic Nuclear Material

M - MSHM - Moderate Strategic Nuclear Material

L = LSNM - Low Strategic Nuclear Materia)

N/A = Not Applicable (AGNs)

0 - Operations Inspection (Based on Maximum Power Level)
- ased on Actual Inventory)

A - Annval

B - Biennial
T = Triennial
I, 11, 1I1 - Classes of Reactor Power

———

N\

T3-1 Issue Date: 01/27/84
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TABLE [ 254%

TAELE 5

RESEARCH REACTOR SAFEGUARDS INSFECTION PROGRAM e
81400 SERIES: SPECIAL NUCLEAR MATERIAL(

STRATEGIC

SIGNIFICANCE/PROCEDURE

NUMEER

TITLE

HSNM*

81405
81410
81415
81420
81425
81430
81435
81440
81445
81450
#1455

MNSM* and LSNM*

BINOO Series
B1INOD Series

HSNM . * MNSM * and LSNM*

To be determined

82706

Security Plan

Protection of SNM

Security Organization

Access Control

Alarm System (Security)

Keys, Locks, and Hardware (Security)

Procedures (Security)
Security Program Reviow
ProtecBion Against Radiological Sabotage é

Genera) Requirements for MSNM Fixed Sites
General Requirements fcr LSNM Fixed Sites

Materials Control and Accounting
Independent Inspection Effort

“Note:

HSNM
MSNM
LSNM

" wn

Nuclear Materia)l of High Strategic Significance
Nuclear Materia)l of Moderate Strategic Significance
Nuclear Material of Low Strategic Significance

75-1 Issuve Date: 01/27/84 ¢

|
|
|
Communications (Security)
Surveillance (Security)
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DRAFT

Physical Protection Inspection Module:
Nonpower /Research Reactors

Security Organization
Procedure No. BIN22

September 18, 1980

Prepared for the
Division of Safeguaraos, Fuel Cycle, ano Environmental Research
Office of Nuclear Regulatory Research
and
Division of Safeguarcs Inspection
Office of Inspection ano Enforcement
U.S. Nuclear Regulatory Commission
Under a Memorandum ¢f Understanding with the
U.S. Department of Energy and
NRC FIN No. A-0143

Inspection Metnods for Physical Protection Project
Nuclear Systems Safety Program

Lawrence Livermore Nztional Laboratory

Livermcre, California 94550



L

2.0

2.1

2.8

e.3

Issue Date:
(Draft Date: $/18/890)

INSPECTION REQUIREMENTS

The regulatory requirements for establishing and maintaining a security
organization are set forth in 10 CFR Part 50, paragraphs 34(c) and 54(p);
Part 70, paragraph 22(k); and Part 73, paragraphs 40(a), 60(a)(4 and 5),
and 67(a)(1 and 2), (¢)(1), (d)(8 and 11), and (f)(3 and 4). Since the
regulatory requirements differ for each category of facility, the inspector
must inspect against the specific commitments made in the PSP, The in-
spector should also note the SSNM facilities are required to prepare and
maintain a Safeguards Contingency Plan. This procedure does not cover
Safeguards Contingency Plans; an inspection guidance moaule is being
developed for evaluating the implementation of such plans.

Verify that the licensee has designated a person or perséas to act as
Security Management (as defined in 73.2(v)), responsible for assuring
that the security organization and response procedures are maintained
as specified in the PSP, to meet the requirements of 10 CFP §n.34(¢)
50.54(p), 70.22(k), 73.40(a% and 73.67(a).

Verify uhat all members of the security organizatioffhave been
instructed as to the scope of their duties, and trained to perforr

the duties assigned. There is no specific requirement for this in

the regulations, rather, both instruction and training are implied

by the requirements to establish a security svsie~ capable of deterring
anc detecting theft of SNM and preventing radiological sabotag(‘I10 CFR
73.40(a)f and 73.67(2).

Verify that all response force personnel have been instructed as to the
scope of their duties, and trained to perform the duties assigned. See
2.2 ebove for the regulatory authority.



L

DRAFT

Pnysical Protection [nspecticn Mogule:
Nonpower /Researcn Reactors

Records anc Reports
Procedure No. 8IN38

September 18, 1980

Prepared for the
Division of Safeguards, Fuel Cycle, and Environmental Research
Office of Nuclear Regulatory Research
and
Division of Safeguards Inspection
Office of Inspection and Enforcement
U.S. Nuclear Regulatory Commission
Under a Memorandum of Understanding with the
U.S. Department of Energy and
MRC FIN No. A-0143

Inspection Metnoos for Pnysical Protection Project
Nuclear Systems Sefety Program

Lawrence Livermore National Laboratory

Livermore, California 94550




b

" 2.1.3  Verify that the licensee, if previously engaged in a trace irvestigatis-
of lost or unaccourted-for shipments of SN, has, withir 15 days,
filed a written reszrt with the appropriate Reqgional Office ard
with the Director, Office of Inspection and Enforcement (D-1E)
that provides details of the investigation and states its rewults,
to meet the requirements of 10 CFR 73.71(a).

2.1.4  Verify that the licensee has, within 15 days filed a written report
with the appropriate Regional Office and with the D-1E giving details
of any incident, or suspected incident, of theft or unlawfu) diversion
of SNM, or act or radiological sabotag{, to meet the requirements
of 10 CFR 73.71(b).

2.2 PRecords

2.2.1 Verify that the SSNM licensee has records documenting response
arrangements made with local law enforcement agencies to meet the
. requirements of 10 CFR 73.40(d).

2.2.2 Verify that the SSN“ icensee has records documenting the na-es
and addresses of all individuals designated as authorized, individuals
to meet the requirements of 10 CFR 73.70(a).

2.2.3 Verify that the SSAY licensee has records dotumenting the names,
addresses, and badge numbers of all individuals authorizeZ access
to vital eouipment or SNM, and the specific vita) areas and materia)
access are2s (MAA) to which access was authorized, to mee: the
requirements of 10 CFR 73.70(b).

2.2.4 Verify that the SSN™ licensee has on record register of visitors,

vendors, and nonemployees granted access to the facility, to ~eet
the requirements of 10 CFR 73.70(c).

2-2
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Shipments of Categories 11 and 111 Material
About 18 shipmenis of Category |) material werg
madc  during  fiscal sear 195U (Shipmeins  of
Category 1l materisls are noi monitored  and
recorded on & continuing basis )

New requirements for the physicz! protection of
Category 117111 shipments (10 CFR 73 67. “Licensee
Fixed Site and In-Transit Requirements for the Phys:
ical Protection of Special Nuclear Material of
Moderate and Low Strategic Significance™) became
effective during the year. with implementation
required by Sepiember 21, 1980 In response. 16
licensees submitied transporwation protection plans
for review and approval, of which about half had
been approved by the end of the fiscal year

Transport Inspection and Enforcement. During
the year, NRC determined the adequacy of transpor-
wtion safeguards both by licensing evaluation of
physical protection plans for materials in-transit and
by inspection of selecied shipments Inspections
covered all domestic shipments and the domesiic
segments of import and export shipments of formula
Guantiies of SSNM. Such inspections included all
In-transit portions. intermodal transfers and periods
of temporary siorage Of 126 shipments of irradiated
fuel. both domesuc and imports. made in 1980. 86
were inspecied at the point of origin or the point of
destination. No items of noncompliance with tran-
sportation safeguards requirements were noted (See
Table 2 for 8 summary of transportation inspection
activaty )

Reactor Safeguards

Status of Safeguards st Power Resctors. NRC
requirements for physical security gt power reacior
facilities were for the mos! pari unchanged during
fiscal year 1980 The adequasy of safegpuards at such
facilines was deiermined through the licensing proc-
ess and the onpoing reactor safegpuards inspection
program

Power reacior hicensees have Security programs in
effect tha! are based on NRC-approved security plans

prepetec an response 10 10 CFR 73 85, - p.
menis for Phvsice' Protection of Licenser o
in Nuciee Power Reaciors agains Radwiog ;.
tage " As indicated in the /97 ARC Annuo/ k
the implementation of certain defensive me;
8gainst polential sabolage by personnel e
Inside the facility has been deferred by the Cor
sion unul furiher evaluations of need and po
aliernative measures are compleied. These e\
tions are still underway On » related maue:
Commission has requested the staff 10 prepare :
posed rule for public comment that would re
the establishment of an indusiry-operated pro
for deiermining the trustworthiness of pery
authorized for entry 10 nuclear power plants

There continue 10 be delays at certain facil,.,
the installation and operation of specific sec
equipment. thereby requiring the use of appr
lemporary measures pending final sysiem imple;
tion The use of such temporary measures. U
additional security personnel. does not rehes:
individual hicensee from its commitment 10 com
and operate all of the final security sysitems anc
cedures described in the securin plans To er
timely completion of the outstanding iems or
sysiem impiementation. the NRC drafied ar a
plan towards the end of the year

The NRC safl has been developing 1echn,
and plans for a program of assessing vulnerab!
operating power reactors Efforis during the re
period iniiuded & 'paper eaercise’’ invo'..r
Swndardized Nuclear Unit Power Plant Sis
(SNUPPS) hypothencal reactor facility and tw: |
of the detailed assessment methodolog at an op-
ing reacior The siafT plans 10 begin the progra=
ing fiscal 198). scheduling vulnerability assess
for those operating power reaciors which have |
implemenied  NRC-approved physice! proe;
plans and have demonsiraled subsequen! satis’s:
comphiance with them

Status of Safeguards st Non-Power Reaciony
hcensed non-power reaciors have operative secu
plans as required by 10 CFR 73 40 (**Physice F

Table 3. Reactor Safeguards Inspections During FY 1980

Aumber of

Satepuaras Aumber of Aumber of Percen: of

Inspections Inspecnion liem; of Unonnounce:
Facilin basis Manhours Aon:omplionce Inspection
Power Reacior 235 10,878 3 92%
Non-Power 55 928 04 89y

"Based on information on file as of 11/5/80
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tection General Requirements at Fixed Sites™) fo& the SSNM i irradiated 10 the sclf-protecung e
prolechion ageins! sabowage In addinon. hicensces: As 9 resull. less thar s NONPOMET TeacIGrs pre
possessing dess than formule quantines of SSNM sapccied 1 heve formule Quantiies of SS\

heve submitied securnity plans in sccordance with the
requirements of 10 CFR 7367 (“'Licensee Fixed Site
and In-Trensit Requirements for the Physical Protec.
non of Special Nuclear Materisl of Modersie and
Low Strategic Significance’’) for review and approval
by the NRC. The new requirements include
e Storaze and use of nuclear material only in con-
trolled access areas
® Moniloring of controlled access areas 10 detect
unauthorized activities
e Screening of individuals granied unescoried
sccess
e Response proceoures 10 desl with safepuards
contingencies
® In-ransit protection
Many non-power reacior facilities that possess for-
mula quantities of SSNM are either reducing hold-
ings or exiending operating schedules 10 ensure that

Nearly 11,000 boars of NRC stalf time was devosed - sade

beyond the end of fiscal vear 1980 These facilities
will be required 10 meet the specific requirements of
both 10 CFR 7367 and 10 CFR 7360 ("' Addiion:
Requirerents for the Physical Protection of Spec;
Nuclear Maierisl o Non-Power Reactors'')

Inspection and Enforcement st Resctors. NR(C
Inspection and enforcement activities a1 reactors pro
vide a means for judging the effectiveness of safe
guerds In addition, NRC has developed # piler pro-
Brém 10 8id in determining the effect that a noncom.
pliance. or combinstion of noncompliances, weould
have on the eflectiveness of the physical protectior,
safeguards sysitem The NRC expended 10,878 hours
In on-site safeguards inspections at power reactors.
and 928 hours a1 non-power reaciors and research
facilities These inspections revealed 326 items of

noncompliance with safeguards requireraents (see
Table 3) ’

Seorss & an suxiliary feedwater pipe system twanel. O) examin-

suxiliary bredwater prmps. and (4) ciamining and wer-

U o | wocienr power renctors ks 1980 Shewp ing the
choine from + g the radiation menisers ol an et

 hochwise from mpper kefi, are NRC lnspectors and plant
Perseane) (1) analyzing & contre! reom ysut, Q) ehecking th
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Report of Interview

Colleen Woodhead, Litigation Attorney, Office of the Executive Legal Director,
upon interview concerning whether she had misrepreserted facts or given false
informétion to the Atomic Safety and Licensing Board Panel (ASLEP) considering
the relicensing of the nonpower reactor »t the University of California 2t Los
Angeles (UCLA), provided the following information: ‘
|
|
|

As to Mr. Hirsch's (see Report of Interview, dated February 13, 1984) conten-
tion that Ms. Woodhead had offered in 2 December 1, 1980 argument to the ASLBP
that only Section 73.67 (Title 10 CFR) applied because UCLA was a Category 2
facility, Ms. Woodhead said that she did not think that she knew at that time
the meaning of the term "Category 2" facilities. She 21so believed that she
had not made any such reference and provided a copy of the "NRC Staff Position
on Unstipulated Contentions," dated December 1, 1980, in support of that
position (attached).

As to the contention that Ms. Woodhead, at & pre-hearing conference held on
February 4 and 5, 1981, had made the assertion that UCLA was not and never had
been a Category 1 facility, Ms. Woodhead also believed that this was not the
case. She provided a copy of the portion of the transcript (pages 285-491) of
that conference which dealt with Committee to Bridge the Gap's ?CBG) Conten-
tion XX,

In response to specific questions, she could not recall when she first became
aware o° the January 12 Miller letter to UCLA or the January 29 response. She
did recall being told by Miller and Carlson prior to the conference that

Section 73.67 applied because UCLA was meeting the 100 rem/hr exemption which
was the position presented at the conference. She did rot recall any discussion
of the subject matter of the January 12 letter, i.e., UCLA was for 2 time 2
Category 1 facility, and as referenced above, did not think he knew of the
existence of the letter a2t the time. (She noted that she haJ had 2 problem
getting Miller to senc copies of correspondence regercing the UCLA reactor to

her.)

Based on her recollection and the above, she did not believe that she had ever
made an assertion at the conference that the UCLA reactor had never been 2
Category 1 facility. She did recall putting forth the position that it was
not a Category 1 facility at the time because Miller hac told her of his
verification by calculations that the facility was meeting the 100 rem/hr

protection exemption.

Investigator's Note: A review of the documents provided by Ms. Woodhead was
conducted separately and is also attached (Exhibit 1),

February 22, 1984 . Bethesda, MD P .

InvesLgation on

Ronald M. Smith, Investigator, OIA Deve orcronee FeDTURTY 24, 1984

L
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OUTSIDE THE RECEIVING AGENCY WITHOUTY PERMISSION OF THE OFFICE OF INSPECTOR AND AUDITOR
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Review of Docurents

In the course of the interview with Ms, Woodhead, a copy of the “NRC Staff
Position on Unstipulated Contentions" dated December 1, 1980, and 2 copy of
pages 285-49] of the transcript of the pre-hearing conference held February 5,
1961, were provided.

Pages 9-14 of the December BO document address the Committee to Bridge the
Gap's (CBG) Contention XX. A review of those pages indicates no overt refer-
ence to the University of Southern California (UCLA) reactor being a Category
2 facility. However, in Footnote 4 (page 10) a general statement is made that
because of 2 Commission Statement of Consideration given on November 1979,
“non-power reactors are subject only to Section 73.67...." Review of the
referenced Statement of Consideration (attached) indicates that the quoted
statement may be an overstatement. While it is clear that the Statement
addresses primarily the applicability and changes to Section 73.67, 1t does
not do so to the express exclusion of 73.40. Section 73.67 was apparently
intended 2s an "interim" solution while safeguards requirements adequacy were
under review. It is further noted that the latest publication of 10 CFR still
1ists 73,40 as be1n$ promulgated under Section 1611, Atomic Energy Act (AEA)
which means that willful violation of its provisions is a crimina{ offense
under the provisions of Section 223a, AEA. In summary, the December 1, 1980,
discussion appears to be based on the presumption that 73,67 is the only
section at issue, particularly as to its meaning and application. There vas no
discussion as to the exact category of the UCLA reactor.

The transcript cf the discussion of Contention XX during the February &, 1981
prehearing conference begins at line 24, page 358 and goes to line 15, page
400. At page 377, beginning with line 16, Ms. Woodhead clearly states that
“the only safeguerd regulation that the Commission has promulgated for
research reactors are contzined in 73.67..." She further states, beginning at

|

Yine 3, page 395, "In non-power reactors with 2 small amount of special
nuclear material low to moderate, according to the category, they are not
required to protect ageinst sabotage or theft. They are simply required to
detect unauthorized access to violators." There is no direct mention within
these pages that the reactor never had beer 2 Category 1 reactor. A scan of
the remainder of the transcript 21so revealed no such reference.

"N'un.hoo\ or Febl\m}’ 24 ' 198‘ a W. e = 8‘-9
by _MIQJ‘LM“-“' Omu Date oicrared f‘bﬂm}' 2‘0 1984
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| Attachment to Exhib.
(1082 ; vkt 3~
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Peport of Interview

Colleen Woodhead, Litigation Attorney, Office of the Executive legal Director,
upon followup interview (see earlier interview dated February 24, 1984)
concerning whether she had misrepresented facts or given false informatior to
the Atomic Safety and Licensing Board Panel {ASLBP) considering the
re1icensing of the nonpower reactor at the University of California at Los
Angeles (UCLR), provided the following information:*

When shown 2 copy of Inspection and Enforcement Manual Chapter 2545 dated
January 27, 1984, and copies of the inspection reports for the University of
Floride, Virginia Polytechnic Institute, and lowa State University (see Review
of Reports dated March 13, 1884), Ms. Woodhead said that she was not previously
aware of any of them. She maintained that her affidavits and presentations to
the ASLBP were true and accurate to her knowledge as well as being well
supported by considerable documentation.

(She noted that because of knowledge of the material cited above, she would
have to notify the ASLBP of the existence of that material.)

*Ms. Woodhead was interviewed in the presence of Joseph R. Gray, Assistant
Chief Hearing Counsel, Hearing Branch IV, Hearina Division, ELD, and also Ms.
Woodheed's supervisor,

Investipgaton on MarCh ]6' 1984 L Be es ’ MD File & 84.9
or_ROnald M, Smith, Investigator, 01A£i; Dewe sctores __MaTCh 20, 1984

THIS DOCUMENT IS PROPERTY OF NRAC 1F LOANED YO A~os('u AGENCY IT AND ITS CONTENTS ARE NOY TO BE DISTRIBUTED
OUTSIDE THE RECEIVING AGENCY WITHOUT PERMISSION OF THE OFFICE OF INSPECTOR AND AUDITOR
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Report of Interview

Joseph R, Gray, Assistant Chief Hearing Counsel, Hearing Branch 1V, Hearing
Division, Office of the Executive Legal Director (ELD), upon interview con-
cerning his knowledge of whether Ms, Woodhead might have given false informa-
tion to the Atomic Safety and Licensing Board Panel (ASLBP) considering the
relicensing of the nonpower reactor at UCLA, provided the following informa-
tion:

He, Tike Ms. Woodhead (see her Report of Interview dated March 20, 1984), was
not aware of the existence of the Inspection and Enforcement (1E) Manual
Chapter 2545 nor of the Inspection Reports which addressed protection against
radiological sabotage at Virginia Polytechnic Institute and lowa State Univer-
sity.

He did understand how the existence of these documents could raise questions
about the accuracy of earlier statements and advised that they (ELD) would
have to formally notify the Board (ASLBP) of the documents.

He further noted that they (ELD) just did not think of IE because the central
fssue from their perspective had always been whether Contention XX should even
be entertzined by the ASLBP (that is the existence or nonexistence of 2
radiological sabotage protection requirement) and not how good the protection
was or was not. One simply did not reach the second issue if there was no
protection requirement 2s maintained by NMSS Safeguards.

Inwestigelon On MCh l_GJ 1984 » m . Fie & 84-9

Ronald M. Smith, Investigator, OIA March 27, 1984

Deate gictoree
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Report c¢f Interview

Mathew D. Schuster, Chief, Security Licensing and Emergency Preparedness
Section, Region V, upon interview by telephone concerning a sworn afficavit
civen by him on March 6, 1984, provided the following information:

Investigator's Note: In the course of the investigative matter referred to the
Office of Inspector and Auditor (OIA) by Administrative Judge John Frye, a
copy of "NRC Staff Response to Allegations of Misrepresentation Made by the
Atomic Safety and Licensing Board," dated March 9, 1984, was obtained. As an
attachment to that document, Schuster provided the above mentioned affidavit
(Attachment A), Within that statement, Schuster said in pertinent part “"our
post 1979 inspect:on reports did not reflect any inspection activity for
sabotage protection” (emphasis added). However, a copy of IE Inspection Report
50-139/R0-03 (1E-V-392) 1ssued July 22, 1980, had also been obtained (Attach-
ment B). That report, which addressed an inspection conducted June 11, 1980,
at the University of Washington, included "Protection Against Radiological
Sabotage" as one of the areas inspected. Paragraph 13 of the report was
entitled "MC 81455B-Protection Against Radiological Sabotage" and {ncluded
specific comment on the same issue. This interview was conducted for the
purpose of addressing the apparent contradiction between Schuster's statement
cuoted above and the fact of the IE inspection report's existence.

Schuster said that his affidavit was based on memory and that he did not
actually check to see if his statement was correct before making it. After he |
pulled a copy of the 1980 University of Washington inspection report, he

clerified thet he signed the report for the actuzl inspector, W. P. Mortenser,

and also signed approving it. He believed that he just didn't remember the

1580 report when he made his affidavit in 1984.

Schuster went on to explein that the substance of his affidavit was still
correct because 2t that time,when inspecticors were conducted, the time had to
be eccounted for edministratively. If the inspection required use of any of |
the 81400 series mocules, then comments on 211 the modules (including 81455) |
had to be accomplished in order "to complete the inspection program,” |
kccordingly, the inspectors would write something down for each module
(recardless of whether the basic requirement existed) in order to "complete
the inspection program.” He still asserted that everyone knew there really was
no sebotage protection requirement and that the zdrministrative program of
accounting for time was the driving force behind such entries. The report then
became more or less mechanical with the goal of addressing all modules. More
recently, reports are done by exception in that inspection modules are |
mentioned only when, and if, an item of noncompliance within that particular

\ redule 1s found.

Attachmenis:

RS stated
Investiga on on TTTH T § | T — Fle®___R4.-9
Ronald M. Smith, Investigator, OI Msy 9, 1984

by Date dictaren
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