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MEMORANDUM FOR: File ..

THRU: H 1) s B s, AD/ 01 ,'
t. N< '

FROM: a M. th, Senior investigator I

fice of Inspector and Auditor

SUBJECT: RECEIPT OF ADDITIONAL MATERIALS,

During the period December 30, 1983 through January 5,1984, I received
)additional documents which I had requested from Judge Frye's office. They

include:

o NRC Staff Motion for Sumary Disposition, April 13, 1983..

Intervenor's Supplemental Response to NRC Staff's Motion for Summaryo .

Disposition as to the issue of the Applicability of 10 CFR 73.60 and the
Need to Protect Against Sabotage, February 8, 1983.

Intervenor Comittee to Bridge the GAP's Final Supplemental Response too

NRC Staff's Motion for Summary Disposition as to the Issue of the Appli-
cability of 10 CFR 73.60 and the Need to Protect Against Sabotage.
April 13, 1983,

o Intervenor Bridge the GAP's Response to NRC Staff's Motion for Sumary
Disposition as to the' Issue of the Applicability of 10 CFR 73.60 and the
Need to Protect Against Sabotage, September 9, 1982.

Letter, Bay (CTBG) to Frye (Admin. Law Judge) February 14, 1983. !o

Portions of the above documerts were extracted for use in interviewing the two
subjects Miller and Carlson.]

'

On January 9,1984, it was learned that Miller and Carlson were to have
completed packages, concerning the allegations against them, for presentation
to the Board (ASLBP) en the 10th. Copies are also to be provided to the writer
for review and appropriate action.

The documents described above are filed separately behind this case file.

I
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Report of Interview.

.

Mr. Donald M. Carlson, Plant Protection Analyst, Fuel Facility Safeguards.

Licensing Branch, Division of Safeguards, NMSS, upon interview concerning an
allegation that he had given false information in an affidavit presented tn
the ASLB in its consideration of the relicensing of the nonpower reactor at
UCLA, provided the following infonnation:

As in the case of Mr. Miller, Mr. Carlson had also prepared an affidavit for
the ASLB pursuant to their December 23, 1983 Order. A copy of that affidavit
was pr vided and is attached hereto. Mr. Carlson also provided a copy of the
fonnal "NRC Staff Response to Board Order to Respond to the Consnittee to
Bridge . e Gap's Allegation of Material False Statements" (Attached).

Basically, as indicated in his affidavit, Mr. Carlson's explanation of the
apparent contradiction between earlier statements made by him that Section
73.40, 10 CFR, applied to nonpower reactors and included a requirement to
protect against radiological sabotage and his statement before the ASLB that
there was no specific pro' vision which required such protection can be found in i

!-

the fset that Section 73.40 has meant different things at different times, so
that he was correct both times. In support of this explanation, Mr. Carlson
also provided a copy of a draf t memorandum for the Commissioners which. *

explains the history of Section 73.40 (attached). This memo should be going to
the Consnission within days according to Carlson.

Mr. Carlson was then advised that the materials provided would have to be
reviewed more carefully than a one time reading and that he would be contacted
again if further questions arose. He readily agreed to cooperate in such an
event.

Attachments:
As Stated

.
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Report of Interview

(JamesR. Miller, Chief,OperatingReactorBranch#3,DivisionofLicensing,
NRR~)uponinerviewconcerninganallegationthathegaveafalseaffidavitto
the ASLB in its consideration of the relicensing of the UCLA nonpower reactor]provided the ollowing information:

Pursuant to a Memorandum and Order by the ASLB dated December 23,1983[
{Mr. Miller]has prepared an affidavit which addresses he allegation ma& by

the Comittee to Brid
provided to the ASLB)ge the Gap. A copy of the affidavit (which has also beenwas provided to this investigator and is attached
hereto.

Uponreadingtheaffidavi(t
*his invest.igator asked clarifying questions.

Based on the affidavit an Mr. M111er'
said to the ASLB was that ne had made[danswers, his explanation of what he" calculations" using data received via
telephone from UCLA to detemine what level of radiation the irradiated fuel
would give off if UCLA, in fact, carried out their comitment to operate theureactor in accordance with a scheduled which they had also provided. As
indicated in his affidavit, he and[Mr. Robert E. Carter] copy also Rtached),
usin their " independent" calculations, produced a result that was consistent
with LA's assertion that they could maintain a 100 rem /hr r more, 1 el by 4

foll ng the operating schedule to which they had comitted r. Mille id '

not actually go to the reactor to take readings and did not c fim tha CLA]was actually following their intended operating schedule.

Mr. Miller asserted that, read in the light of his most recent affidavit and
e atten ant facts presented, his original affidavit was correct. He further

explained that he was interested in what the potential licensee intended to do
under the' license and that the question of whether UCLA was actually perform-
ing in that manner was a matter for IE. - -

[Mr. Miller]d, to which he readily agreed.was advised that he would be contacted again if further questions
were raise

Attachments:'

'

As Stated
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Analysis of Miller Affidavits
|

. As stated by James R. Miller, Chief, Operating Reactor Branch #3, in his
affidavit of January 9,1984, he did execute an earlier affidavit on April 6,
1981 for presentation to the Atomic Safety and Licensing Board (ASLB)
considering the University of California (UCLA) application for renewal of its
license to operate the UCLA research reactor. The Comittee to Bridge the GAP
(CBG) has alleged that a portion of the April 1981 affidavit was materially
false, specifically paragraph seven, to wit: "I have verified that the
irradiated fuel in the UCLA reactor core emits radiation such that the dose at
three feet will be in excess of 100 rems per hour and that the design of the
reactor makes accessibility to that fuel very difficult. In addition, UCLA has
comitted to schedule reactor operations to maintain the self protection of
the fuel in the reactor core."

CBG alleges that "Mr. Miller asserted, under oath, that he had personally
verified .that UCLA's fuel met the 100 rem exemption." (Lines 4-5, page ll, CBG
Memorandum as to Status of Contention XX (Security), December 13,1983).

1

Support for CBG's contention that Mr. Miller's affidavit was false lies
primarily in CBG's offer of proof of an August 15, 1979 letter and a
January 12, 1981 letter. Within the fonner letter, Dr. Harold Brown, speaking
as the Environmental Health and Safety Officer for UCLA, stated in pertinent
part that "It does not seem possible to meet the 100 r/m at 3' at all times

.for the reactor fuel." Addressing a related issue of whether UCLA was subject
to Category 1 Physical Security Requirements, Mr. Miller in January 1981 said
that because of the quantity of material on hand, UCLA was subject to the
requirementscontainedin10CFR73.67(a)(b)(c)(d)and73.60(whichitself
requires more stringent measures). In the alternative. UCLA "would have to be
operated to maintain the fuel irradiation level at a dose rate of 100 rem /hr
at three feet from any accessible surface."

In his January 9,1984, affidavit..Mr. Miller explains that he did verify "by
independent. calculations," performed by him and a member of his staff, i

Robert E. Carter, "that the irradiated fuel in the UCLA core would be in |
excess of 100 rems per hour (unshielded) and that the design of the reactor
makes accessibility to that fuel very difficult." Mr. Miller further noted,

| UCLA's previous comitment to the NRC by a letter dated January 29, 1981, that
UCLA " intended to schedule reactor operations such that UCLA would conform'

with the self-protection criteria for the in-core fuel." t(
|

1 -
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Upon separate questioning, it was learned from Mr. Miller that he did not go
|

I
to the reactor to take readings and did not confirm that UCLA actually was'

following their " intended" schedule. Mr. Miller went on to explain that he, as
a licensing official, was interested in what the licensee intended to do under
the license and whether that met regulatory requirements. The question of
whether UCLA was actually performing in that manner is, in his view, within

-

the purview of IE.

Read in its worst light, and out of context. Mr. Miller's first contested
sentence, wherein he alleges verification of the reactor core emissions, could
be characterized as misleading, particularly when read in the context of
paragraphs 4-6 of his April 1981 affidavit because it is easy to infer from
the on-site references in those paragraphs that Mr. Miller's " verification"
was also made on site. Further, he talks in terms of the core " emits" (present
tense) radiation; but later in the sentence notes that the dose "will be"|

| (future tense) in excess of 100 rem per hour. As indicated above, Mr. Miller
| has explained in his most recent affidavit that his verification was via

calculations only based on an intended operating schedule to which the
t

licensee had committed some two months previous. In the second sentence of the
contested paragraph, Mr. Miller clearly notes that UCLA "has comitted to
schedule reactor operations to maintain the self protection of the fuel in the
reactor core."

Thus, it can be seen that Mr. Miller, in the strictest sense and according to ~

his affidavits, did verify the emissions based on the UCLA proposed schedule.
Although it can be argued that Mr. Miller could have been more clear in
describing the context of his remarks, i.e., that his verification was based
on calculations and not on-site measurement, it is also true that there were
indications in the paragraph that he was speaking in terms of future con-
ditions and was not necessarily stating a current fact. Secondly, in checking
with the ASLB, it was learned that no testimony was taken concerning
Mr. Miller's affidavit. Therefore, any confusion or misapprehension that may*

have been present based on the first affidavit appears to be dispelled by theJanuary 9 affidavit.

Attachments:
1. Miller Affidavit, dated April 8, 1981
2. Miller Affidavit, dated January 9, 1984
3. Carter Affidavit, dtaed January 9, 1984

Investigator Note: Attactnent 1 is Exhibit 3 to the basic report and Attactnents
2 and 3 are attached to Exhibit 2 , basic repart.
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_ Comparison ofbCarlson Af fidavits.

in his affidavir of January 10, 1784, bnald M. Carlson, Plant Protection
Analyst, Fuel Facility Safeguards Lice ing Branch, Division of Safeguards,
Nuclear Materials Safety and Safeguards addresses the allegation made by the
Comittee to Bridge the GAP (CBG that n his earlier affidavit to the Atomic
Safety and Licensing Board (ASLB , dated April 7,1981, he made a false
material statement to wit: "There are no explicit NRC regulations for the
protection of non-power reactors against radiological sabotage..."

In support of the allegation, CBG cited the following:

On August 27, 1979, at a meeting in Glen Ellyn, Illinois, discussing the
1

" Impact of the Safeguards Upgrade Rule on Nonpower Reactor Licensees," !

Mr. Carlson is quoted from a transcript of the meeting as saying "What I
.

might add, you have to protect against sabotage under the provisions of I

73.40" (emphasis added) and later, "You have to follow the provisions of
T5 3Tc which tells you that you have to follow 73, Part 73, and in there,
in 73.40, it says you have to protect against sabotage..." .

Basically, it is@r. Carlson's9 osition that he was correct in both instancesp i

and that the apparent inconsiEency is explained by a change in NRC position
in the interim between the two statements.

In support of thit explanation,hr. Carlson offers that on January 16, 1979,
the Office of Standards Developments, NRC,]had s~ubmitted a staff paper to the
Comission which proposed amendments to then regulations 73.47 (now 73.67)
limited to consideration of theft of Special Nuclear Material (SNM) which "did
not include sabotage protection." He went on to add that "the NRR staff is
currently examining the necessity to require additional physical protection
measures at non-power reactors that have the potential for exceeding Part 100
release limits as a result of sabotage." If such a change were necessary, it
was to be published as a separate section of Part 73.

(Mr. Carlsedalso notes that an unclassified abstract of a June 1979 Los Alamos
Scientific Laboratory study classified confidential and entitled, "Conse-
quences of Sabotage of Honpower Reactors" (NUREG/CR-0843 LA-7845-MS), in
pertinent part, stated that only one nonpower reactor (not UCLA's) had a
potential for release of significant amounts of radiation.

He goes on to cite a July 24, 1979, publication of an NRC rule wherein the
discussion notes that "Since protection against sabotage is not within the
scope of these amendments, an entry search requirement is not necessary."

'

/ (
)
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RmalIM. Smith, Investigator, OIA [[ Det. esctetes January 27, 1984 '
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harlson]then concludes that based on the Comiss:6n paper and the adopted
rules, "there appears to be a clear and unmistakar.ie approval by the
Comission that sabotage protectior. was not needed at nonpower reactors at thc

-

time of my affidavit." Therefore, he believes his April 7, 1981 affidavit to
be true..

As to the inconsistency of that statement with the prior statement concerningsection 73.40 made in 1979,
affinns that he did make the[Carlsor) notes that at the time of the meeting (hestatements concerning 73.40), "a review and
analysis of the Los Alamos study (referenced above) had not been made yet" nor
had a staff technical position been developed. "Therefore, because of the |

uncertainty of what the NRC position was, he did not feel his response was
inappropriate. He goes on to concede that a more accurate statement might have
included "you may have to protect against sabotage..." Then he again notes
that the " status of the safeguards regulations covering sabotage protection
for nonpower reactors was still uncertain. In addition, the practical impact
of the new regulations 73.60 and 73.67 was still being discussed."

Of significant interest is[Carlson's] discussion of the apparent fact that
reference to sabotage in 73.40(a) was originally directed toward " industrial
sabotage" and thef t and not radiological sabotage.

arlson]d do not contradict the truth of my statements in my 1981 concludes "that my statements at the 1979 meeting...were true
In sum,
at the t

....an
affidavit."

Attachment: "

Affidavit offD. M. Carlson, dated 1/10/84w/cy of 4/7/8T~ affidavit. "

i
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Comparison of Woodhead Presentations1

in the Conrnittee to Bridge the Gap's (CBG) "CBG Memorandum as to Status of
ContentionXX(Securit ." dated Dece er , 1983, and in a ition to the
allegations concerning James R. Mille and Donald M. Carlson, CBG alleged that

1
'

O.S. Nuclear Regulator ommission (NRC s ff, later identi ed in the Atomic
Safety and Licens g Board Panel (ASLBP Board Order of December 23,1983, as
the Staff Counsel Colleen Woodhead , had denied "that UCLA had more than a
fonnula quantity o SSNM shortly a er the technical staff had written UCLA
indicting that more tnan a fortnula quantity (5000 g.) existed."

In the "NRC Staff Response o Board Orde to Respond to CBG's Allegations of
|

Material False Statements," s. Woodhead oted that a typographical error in
the transcript of the heari in question indicated less than "500 grams" when
it should have read "5000 grams." She went on to point out (page 21) other
instances where the figures of "4700 unirradiated" and "4700 irradiated fuel
was on hand. She further notes that CBG had also " stated there was just under
5 kgs. in the core (irradiated) and just under 5 kgs in the storage vault"
(unirradiated). She, therefore, concludes that the allegation is disproved by
"the very transcript reference cited in support of the assertion."

,

Attachment:
NRC Staff Response to Board Order to Respond
to CBG's Allegations of Material False
Statements, dated January 10, 1984.

i

l

b'q
1

\

, . . . . . . . . . January 27, 1984 BetlAsda, MS. 84-9,, , , , , ,
1

Rmaid M. Smith, Investiciator, OIA 1 January 27, 1984, , ,
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Report of Interview
*

)/* Donald M. Carlson[ Plant Protection Analyst, Fuel Facility Safeguards Licens-
*

' ng Brapch, DivisloT of Safeguards, Nuclear Materials Safety and Safeguards -

i
(NMSS)J upon interview concerning an allegation that he had given false 't

information in a affidavit presented to the Atomic Safety and Licensing Board
Panel (ASLBP) in s consideration of the relicensing of the nonpower reactor
at the Universit f Southern California (UCLA),1provided the following infor-
mation: J

He again reiterated that his statement in the meeting held in Region Ill in i
fl979 was true, as of that time, reg trding the need for protectio against
Nabotage. The subsequent affidavits ( April 1981 and January 1984 are also
true because the rules have chang":d since 1979, i.e., the promul tion of
Sections 73.60 and 73.67, upgrading protection requirements against theft. It .

'

is his, and the staff's, contention that the specific requirements of 73.60
and 73.67 overtook the general provisions of 73.40(a). In other words,
73.40(a) is an old regulation that should have been clarified years ago as to
its intent. The SECf paper 83-500 proposes to accomplish that clarification. i

(At this point the interview was suspended so that Carlsohwould have the
~

opportunity to gather material which would support w at he was saying. It was
intended that the interview would be continued the following day. At this
investigator's instigation, the continuation of the interview was delayed
because of receipt of more materials from the ASLBP pertinent to the inves-
tigation and which conceivably had a bearing on the interview.),

i

d

l' 8
February 15, 1984 Silyer Spring, It!. 84-9. . . . . , . . . . , ,, , , , , , ,

Rmaid M. Smith, Investigator, OIA N February 28, 1984.,
o,,,,,,,,,,,
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Report of interview
*

;

hameyR. Miller, Chief,OperatingReactorsBranch#3,DivisionofLicensing,
NRR upon followup interview, concerning an allegation that he g ve a falsey

affidavit to the Atomic Safety and Licensing Board Panel (ASLBP) onsidering
the relicensin ornia at LosAngeles (UCLA)g of the nonpower reactor at the University of Calprovided the following information:,

-

In regard to Daniel Hir ch's allegation (see Daniel Hirsch interview dated
February 13,1984) that Miller's earlier assertion that UCLA could meet the
"100 rem /hr at three fee ' requirement for exemption from cer ain safeguards~

requirements was contrar to several earlier represerrations, r. Miller]notedthat prior t't his letter to UCLA on January 12, 1981 he did ay that"UCLA2could not meet the 100 r hr exemption based on the fact that they ontrated

determined that either fuel had to be removed to another locat] ion or the
the reactor in such a way that it could not meet the exemption. When it was

reactor operated in such J way as to maintain 100 rem /hr at three feet
(January 12 letter),LUCLA.,comitted to operate the reactor so as to maintain
the 100 rem level. . As previously addressed,Gir. Miller] verified via calcula- -

tions what operating schedule would be required to achieve that level.

Basedonthelastpag1ofthecalculationsattachedtohis(19813 affidavit,it
can be confimed that Miller 3also showed that after a week, a t90 hour opera-g

ition would result in an exposure of only 26 rem /hr. Accordingly, if_the
reactor operated for two hours on Friday, it would have to be aperated again ,

on Monday or the rate would drop below 100 rem /hr. Therefore, Miller]isin I

agreement with Hirsch that aft.er three days, thf irIadiated fue'I could drop
below 100 rem /hr. But' Miller _ again noted that UCLAJcomitted to a schedule

He noted that he wa@s always talking in tems ofH.A.] fulfilled its " commitment"
that would maintain thfl00 rem /hr. Whether
was a compliance issue.

,

" calculations" of dosage and "comitment" of the licensee for licensing
purposes.

.

Af ter reviewing the[ August 15, 1979 letterfromUCLAtoM111erlwhereinUCLA)
I stated "It does not seem popsible to meet the 100 rem at 3' at all timer for
| thereactorfuel."{MillerJbservedthatthatwasconsistentwithbothhis t

i [ January I?]1etter ahd his calculations based on operation of the reactor. In.
_

'Thort, if the operations were not in accordance with the calculations attached
to his 1981 affidavit (which they weren't) then the statement was true. He

i did not believe that he had ever made a flat coment that they could not meet
the exemption, rather he had always limited such judgments to the then current
operating conditions of a reactor. f

C'
-

February 29, 1984 hthesda,MD ,,,,, 84-9. . . . . . . . . , ,,

Ronald M. Smith, Investigator, O!A February 29, 1984, , , , , , , , , ,
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(Miller 3did recall that he wrote a note to Victor Stello*in the past wherein he
said something to the effect that "the reactors checked will be in trouble if
the 100 rem exenption were lif ted." But this was in the context that if there -

were not a 100 rem /hr exemption, then tetal fuel would be counted. The total
fuel in most instances would be in excess of fortnula quantity (5 kg.), thereby-

triggering the safeguards requirements 10 CFR 73.60.

(Investigator's Note: A copy of what is believed to be the referenced "Stello"
memo was retrieved from the Office of Inspector and Auditor investigative file
af ter the interview. As it makes reference tofUCLA being unable to " attain and
sustain a total external radiation dose rate % excess of 100 rems per hour at
three feet," an additional followup interview with Miller 9 will be necessary
the week of March 5 when he returns to the office.) l

i

.

!

* Victor Stello, Deputy Deecutive Director for Regional Operaticns
and Generic Requiremmts, was at that time Director, Divisicn of
Operating Reactors, NRR.

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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,

Report o' frterview
*|:

[ Donald M. Carlson, Plant Protection Analyst, Fuel Facility Safeguards Licens-
ing Brapch, Division of Safeguards, Nuclear Materials Safety and Safeguards,
(NMSS)J upon interview concerning an allegation that he had given false 1

information in an af idavit presented to the Atomic Safety and Licensing Board
Panel (ASLBP) in its nsideration of the relicensing of the nonpower reactor
at the University of outhernCalifornia(UCLA)]providedthefollowinginformation:

When conta.cted by telephon garding the continuation of the interview with
him begun February 15, 198 arlson, stated that he would not be prepared to
talk to me~until he had respon ed to the ASLBP ard Order. (This refers to
the Menorandum and Order dated February 24, 198 ) He is willing to provide a
copy of the response to the ASL to this office.

.

I

# (

r

February 28, 1984 Bet)ps( M$. 84-9. . . . . . . . . . . , ,, , , , , ,

Ibnald M. Smith, Investigator, OIA March 1, 1984,,
, , , , , , , , , , , ,
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o.i............. Parch 13, 1984

Report of Interview
j.

hmes R. Miller, Chief, Operating Reactors Branch #3, division of Licensing,
NRR3upon followup interview concerning an allegation that he gave a false
affidavit to the Atomic Safety Licensing Board Panel (ASLBP)(considering the
relicensing of_the nonpower reactor at the University of-California at Los,

Angeles (UCLA)], provided the following infonnation:

Heconfirmedthememorandum(attached)fromMillebtoStello, Subject: Impact
of Proposed Safeguards " Upgrade" Rule on Non- ower Reactors, undated, as being
the memo to "Stello" to which he had referred in his previous interview (see
Report of. Interview dated 3/1/84). He could not establish the date of the
memo, but thought based on the conte of the memo, that it was written after
January 1979 and possibly in May 197 (because of what appears to be a partial.

te in the upper right corner of memo).

Referring back to his characterization in the previous interview that the memo
sent a message to'the effect that "the reactors checked will be in trouble t'
the 100 rem exemption were lifted," he noted that although those exact words -

were not used,(that that nevertheless was the message contained in the context
,

1of the memo. Investigator note: A review of the memo indicates that the
cited quotation does appear to be an accurate summation of the basic message ;

communicated by the memo.)
.

The remaining questions centered around the following language contained in
the memo: "As we now see the situation, the fuel elements associated with ,

these reactors cannot attain or sustain a total external radiation dose rate
in excess of 100 rems per hour at three feet; therefore, these non-power
reactors will come under the ' upgrade' rule. The only imediately foreseeable
solution is to remove non-power reactors from the proposed safeguards rules
and concurrently prepare a separate physical protection rule for non-power
reactors"(emphasisadded). i

[Mr. Miller) explained that the quoted sentence had to be read in the context of
the " operating cycles and fuel management" existent at that time. In other
words, if something else were not done, e.g., irradiating the fuel to the self i
protection level, getting the quantity of fuel below "fonnula quantity," or
changing the operating schedules, the quotation is true. In this particular
instance,the changing of the operating schedule was key in facilities like the
CLA reactor.}

C'6D .

.. ... .. . March 12, 1984 a Befhesda, MD 84-9,, , , , , ,

,, Ronald M.. Smith, Investigator DIA ![ March 13,1984, , , , , , , , , ,
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The f act thaj, the quoted languace talked in terms of " fuel elements" whilec
LMr. Miller'sfcalculations" (Report of Interview dated January 11, 1984) '

addresses the tntal fuel in the reactor is explained by the fact that whether
elements or total fuel is considered is based on whether the elements are I

i

"readily separable." In the case of the
beneath approximately 10 tons of interl(UCLA reactor, the fuel elements are

-

ocking concre e caps which must be
emoved befIre access to the individual elements can be made. In contrast, the

"open pool",, reactors allow ready access to individual elements simply by
achin;t down and gr.iibbing them in some cases. Accordingly, the calculations

for the UCLA reactor were made considering all of the fuel elements togetherwithin (Tie reactor. ~

When asked whether to his knowledge any of the three proposed steps mentioned
in the memo had been acted upon, he replied that he was not aware of any

,

'

action being taken on any of them.

Attachment:
As Stated

.

]
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e
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j U.S. NUCLE AR RE GULATORY COMMis$1...
Of f.ce of Inspeetor and Auditor

March 20,1984
o .. ............

.

Report of Interview
,

[ Donald M. Carlson, Plant Protection Analyst, Fuel Facility Safeguards Licens]-ing Branch, Division of Safeguards, Nuclear Materials Safety and Safeguards.
upon reinterview and as a followup to his previous interview (see Report of
Interview dated March 1, 1984), provided the following information: )

1When apprised that his affidavit of March 9, 1984, appeared in certain I

particulars to be in contradiction with the fact that the Office of Inspection
and Enforcement (IE) still has an inspection requirement and module which
address protection against radiological sabotage and that, in fact, such ,
inspections have been carried out as recently as November 1983, Mr. CarlsonJ isaidthathewasunawareofeithertheinspectionrequiremento(rthefactthat
inspections had been conducted. He offered that the Office of Inspector and
Auditor would have to check with IE to learn why they had the chapter and had
conducted the inspec ions. He st 11 mai'ntained that it was and had been the
intent of his offic (Safeguards) that there was no requirement to protect
against radiological abotage since the adoption of Section 73.67 in 1979.

.

knowledge an[Mr. Carlson]still maintains that his affidavits are true to hisIn surnary, |

d offered that he is willing to go on the " machine" (polygraph) to l

back up that contention.
;

to the "NRC Staff Response [Carlson] affidavit reference above is an attachment
(Investigator's Note: The

to Allegations of Misrepresentation Made by the
|

Atomic Tafejy and Licensing Board" dated March 9,1984{and filed before the
ASLBPunder(DocketNo.50-142]thatsamedate.)

I

!

.

i

!

h
,

M
March 15, 1984 ,, Silver @ ring, Md. 84-9, , , , ,io.......,

Rmald M. Smith, Investigator, OIA March 16, 1984o,,,,,,,,,,,, , ,
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U.S NUCLE AR REGULATORY COMMissibev
Office of inspector and Auditor

o. i. .. . .... .. . . .. Ma rc h 20, 1984

|
.

.

'

Report of Interview.

(RussellR.Rentschler,SectionChief,PhysicalSecurityLicensingSection,i

! Fuel Facility Sefeguards Licensing Branch, Division of Safeguards Nuclear
L

.MaterialSafetyandSafeguards.2uponinterviewconcerning(ASLBP)consideringa possible false
statement to the Atomic Safety and Licensing Board Panel
the relicensing of the nonpower reactor at the University of CaliTornia'at Los
Angeles (UCLA)], provided the following infonnation:

,

When asked about the apparent contradiction between his affidavit of
March 8, 1984, presented to the ASLBP* and the fact that the Office of Inspec-

,

!

tion and Enforcement (IE) has an inspection chapter and module which address
" Protection Against' Radiological Sabotage" and has inspected facilities under

of IE Manual Chapter 2545 (cpntainin[Mr. Rentschler]said that he was not aware
them as recently as November 1983.

gs otage inFpection requirement) in
detail,butwasworkingwithLNanc
Division of Reactor Programs, IE)y Ervi (Operating Reactor Programs Branch,to ge the chapter revised.. He was not
aware of any inspection reports like those on Virginia Polytechnic Institute
and lowa State University which indicate inspections for protection against

i

radiological sabotage were conducted as recently as November 1983.
|

He expressed the view that with the adoption of section 73.67 (10 CFR), it was
and has been Safeguards' view that 73.40 only applies to' power reactors. He
did acknowledge that 73.40 did originally apply to both power and nonpower
reactors.

*Mr. Rentschler's.3 affidavit is an attachment to the "NRC Staff Response to
legations of Misrepresentation Made by the Atomic Safety and Licensing

Board" dated March 9,1984).

,

h
c-

March 15, 1984 q Qethesda, MD 84-9,,,,,,,,,,.%,, ,, , , , ,

,, Ronald M. Smith, Investigator, OIA o,,, ,,,,. , _ Ma rch 20. 1984
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t,... NUCLE AR REGULATORY COMMisslDN
Office of Inspector and Auditor

March 27, 1984o..i,.....i..

i

,

Report of Interview
.

|
Joseph R. Gray, Assistant Chief Hearing Counsel, Hearing Branch IV, Hearing
Division, Office of the Executive Legal Director (ELD), upon interview con-
cerninghisknowledgeofwhetherMs.Woodhead}mighthavegivenfalseinforma- !

tion to the Atomic Safety and Licensing Board Panel (ASLBP) consideriro the !

relicensing of the nonpower reactor at UCLA, provided the following W orma- |
tion:

He, like Ms. Woodhead (see her Report of Interview dated March 20,1984),was '

not aware of the existence of the Inspection and Enforcement (IE) Manual j

iChapter 2545 nor of the Inspection Reports which addressed protection against
radiological sabotage at Virginia Polytechnic Institute and towa State Univer- !

sity. ;

He did understand how the existence of these documents could raise questions i

about the accuracy of earlier statements and advised that they (ELD) would I

have to formally notify the Board (ASLBP) of the documents. |

He further noted that they (ELD) just did not think of IE because the central
issue from their perspective' had always been whether Contention XX should even i

be entertained by the ASLBP (that is the existence or' nonexistence of a
radiological sabotage protection requirement) and not how good the protection
was or was not. One simply did not reach the second issue if there was no
protection requirement as maintained by NMSS Safeguards,

i

I

i
i

!

i

|

|

1

1

/

s

i o . . . . . .. March 16, 1984 .i__BethealhMS. 84-9n., a

h M M. M , h @ a w , m i March 27,1984
. , _ ,,,,,,u,,,,
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Of f.ce of Nnecto av Aso to., i

1

o.i............ Aoril 2n_ lopc

Report of Interview
.

Loren Bush, Senior Security Specialist, Operating Reactor Programs Branch,
ivision of Quality Assurance, Safeguards and Inspection Programs Office of

Inspection and Enforcement (IED, upon interview concerning possible

misstatements by U.S. Nuclear Regulatory (ASLBP)Comiss on (NRC) employees before theAtomic Safety and Licensing Board Panel onsidering the relicensing of
the non-power reactor at the University of Cali ornia at Los Angeles (UCLA),
provided the following information : -

A copy of a September 1980 memorandum (Attachment A), was provided by ' Bushwhich announced the discontinuance of inspections at power reactors,1el]
cycle facilities and irradiated fuel shipments.

In a brief discussion of IE Manual Chapter 2545, dated January 27, 1984
(Attachment B), it was noted that Table 5 of the Chapter indicates an
inspection procedure (#81455) addressing Protection Against Radiological
Sabotage which is currently applicable only to facilities with nuclear
material of high strategic significance. Table 5 also indicates that the

-

'1H00 Series is applicable to facilities with materials of moderate or low
strategic significance. Table 2 confinns 81N00 Series as the inspection
procedures for such facilities as the University of Florida, Virginia
Polytechnic Institute, and UCLA. The 81N00 procedures have not been formally
issued, although a draft version dated September 18, 1980, was sent tb the
field for their use in May 1981 (see Attachment C). That same memo directed
continued use of the 81400 Series for Category I non power reactors (high
strategic significance) and 81N00 Series for Categor
reactors (moderate and low strategic significance). y Il and Ill non-power

Extracts of Procedures 81N22 and 81N38 (Attachments D and E, respectively)also were provided.
Procedure 81N22 contains reference to 10 CFR 73.40(a)

twice and the term " radiological sabotage" once. Meeting the requirements of
Section 73.40(a) as a goal or objective is conditioned on requirements in the
Physical Security Plan (PSP) submitted by the licensee. No further reference
to protection against radiological sabotage is made in that procedure.
Procedure 81N38 contains even briefer reference to " radiological sabotage" and
then only in tenns of meeting the reporting requirements of 10 CFR 73.71(b).

*

r. Bus)h was conducted in the presence of hisJupervisor,]
The interview o

[PhillipF.McKee, ,ief, uperating Reactor Programs Branch, and Nancy Ervin.
}ecuritySpecia t, within the same branch. -

s

cd
........a Aoril 16.1984 b+.i et a un e.e gpg;

Ronald M. Kmith. fnvactigatne- nfa o.... .. _ ADril 1, , ,

==: ======= = =,= ==,w 9 . 19 84 '--

no s?.

tv-e-.. ,,

- - - _ - _ - - - - _ _ _ _ _ _ - _ _ - - - - __- _ o



_ _ _ _ _ _ ._

-e
.

. -2-

1
With regionalization, two reorganizations by lE that gave responsibilities for I
these matters to others, the above referenced discontinuance of ins ctions,
and the low priority given the NPR (non-power reactor) program,[ Bus was not
familiar with the previous inspection results which specifically ad ressed

.

'

protection against radiological sabotage under inspection procedure 81455. I

Likewise, he was not aware of the reference in the 1980 Annual Report for the (NRC (extract at Attachment F) which, as issued in March 1981, stated that "(a)
{all licensed non-power reactors have operative security plans as required by j

10 CFR 73.40 (' Physical Protection: General Requirements at Fixed Sites') for
iprotection against sabotage."

When asked about the various inspection reports (see Review of Reports, dated
March 13,1984) which specifically addressed protection against radiploggal
sabotage (Virginia Polytechnic Institute and Iowa State University),[ Bush.1
noted that the 1982 inspection of the University of Florida used the correct
procedures (81N00 Series); the 1983 inspection of VPI used the incorrect
procedures (81400 Series); and that the 81400 Series was correctly used during
the 1980 inspection of Iowa State. However, he further advised that a current
inspection there should use the 81N00 Series. The inspection report fonnat
specifies that the inspector must identify the title of the "IPs" (Inspection
Procedures) under which the inspection was perfonned, to include a brief
description of specific inspection activities. Upon further examination of the
VP1 report,Qushjconcluded that once the wrong procedures were used, the
inspector compounded the problem by " forcing" the inspection activitjes under
the paragraph on protection against sabotage. It was assumed by
was done so that the 766 System (computer program where inspecto[Bushjthat thisrs record
inspection time by Inspection Procedure) could show that all procedures had
been completed. Because inspection programs and procedures are generic in
nature, the proper action would have been to exclude IP81455 from the
inspection report and to indicate in the 766 System that the procedure had
been closed with Of completed.

A subsequent check by'Bushwith David McGuire, Region II, disclosed thatNote:

the reason that the 81400 Srries were used at VP1 was because of the Author-
ized Possession Limits, rather than Actual Inventory as set forth in Manual
Chapter 2545. This was the approach intended to be used prior to issuance of
Manual Chapter 2545 in January 1984. Since January 1984, inspection procedures
are intended to be applied based on actual possession of material not exempted
under10CFR73.6(100 rem / hour at 3 feet),

it was[B_ush's'view (as verified by McKee and Ervih that NMSS (Carlson)lwas
~

correctly stating the NRC position at, with the promu1(ation of Sectf6n
73.67, there no longer was a requirement for NPRs to provide protection
against radiological sabotage under Section 73.40(a). In an attempt to explain

I how this position could be acconinodated with the fact that there were still!

plans which addressed protection against radiological sabotage and inspection
reports which reported on the same subject as recently as November 1983
(Virginia Polytechnic 1pstitute), the following scenario, which includes
infonnation provided by(Bush], was presented to him for consnent:

In 1979, HMSS promulgated what became the current Section 73.67 which
addressed the thef t protection requirements generally raised in Section
73.40(a). NMSS viewed 73.67, with its specific requirements, as supersed-
ing the theft portion of 73.40(a). Because of the results of a classified

L______________ _ _ m
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study, NMSS detemined that with possibly very few exceptions, there was
no radiological sabotage risk and, therefore, believed that that portion
of 73.40(a) was no longer operative. However, NMSS did not app,rooriately
modify or delete Sect n 73.40(a). As more recently argued bygMSS.

(Carlson, for example) some licensees submitted security plans using a
pre-73.67 physical security plan sample. Because HMSS will accept
commitments beyond that specified in the rules, the plan was approved
containing the words " radiological sabotage". The issue was further
complicated when NMSS, in communicating approval of the plan, directed

i adherence by the licenste with the plan, but with no qualification on the
additional issues (radiological sabotage) included in the plan.

"

Under IE practice, inspectors are required to inspect "against the plan."
-

However, any use of 81455, whether proper or improper under the existing
program structure, compounded the impression thct NMSS was stating one
position while IE was seemingly demonstrating another via its inspection
reports.

Thus, the failure of HMSS to modify / delete Section 73.40(a) and their
willingness to approve security plans with no longer needed requirements
while at the same time requiring adherence to the plans, coupled with the
IE practice / requirement to " inspect against the plan" and the existence -

of IP 81455, " Protection Against Radiological Sabotage", has resulted
ultimately in the conclusion by some that part of the NRC (NMSS) is
saying one thing while another part (IE) is engaged in acts (reports)
which clearly illustrate the opposite position.

Bush)(concurredinbyhcKeeandErvijn agreed that the scenario did seem to
splain what could have happened and further observed that he then understood

hnw the Board, the intervenor, and this investigator could question earlier
statements by the NRC staff to the ASLBP.

Attachments:
As Stated

-

e
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L NUCLE AR REGUL ATORY CoMVissioN,

; Office of inscector and Auditor -
1-

o.i...i....,,,,,,,, May 10, 1984

Report of Interview
j

Mathew D. Schuster Chief, Security Licensing and Emergency Preparedness
Section, Region jV, upon interview by telephone concerning a sworn affidavit
given by him on March 6,1984, provided the following information:

Investigator's Note: In the course of the investfga'tive matter referred to the
Office Inspector and Auditor (OIA) by Administrative Judge John Frye, a
copy of "NRC Staff Response to Allegations of Misrepresentation Made by the
Atomic fety and Licensing Board," dated March 9,1984 was obtained. As anu
attachment to that document.[Schuster]grovided .".he above mentioned affidavit
(Attachment A). Within that statemenf, Schuster said in pertinent part;"our
post 1979 inspection reports did not rehect a
50-139/80-03 (IE-V-392) phasis added). However_fy. inspection activity forsabotage protection" (em , a copy of IE Inspection Report

issued July 22, 1980, had also been obtained (Attach- j

ment B). That report, which addressed an inspection conducted June 11,1980, '

at the University of Washington, included " Protection Against Radiological
Sabotage" as one of the areas inspected. Paragraph 13 of the report was

;

entitled "MC 81455B-Protection Against Radiological Sabotage" and included
1

specific conrnent on the same issue. This interview was c ducted fot,the !
purpose of addressing the apparent contradiction between huster'squotedaboveandthefactoftheIEinspectionreport'sexstence.jtatement

|
hchusterlsaid that his affidavit was based on memory and that he did not
actually check to see if his statement was correct before making it. After he '

pulled a copy of the 1980 University of Washington inspection report, he
clarified that he signed the report for the actual inspector, W. P. Mortensen,
and also signed approving it. He believed that he just didn't remember the
1980 report when he made his affidavit in 1984.

(correctSchuster went on to explain that the substance of his affidavit was still
ecause at that time #when inspections were conducted, the time had to

be accounted for administratively. If the inspection required use of any of
the 81400 series modules, then coninents on all the modules (including 81455)
had to be accomplished in order "to complete the inspection program."
Accordingly, the inspectors would write something down for each module :

(regardless of whether the basic requirement existed) in order to " complete
the inspection program." He still asserted that everyone knew there really was
no sabotage protection requirement and that the administrative program of -

'

accounting for time was the driving force behind such entries. The report then '

i became more or less mechanical with the goal of addressing all modules. More
I recently, reports are done by exception in that inspection modules are'

mentioned only when, and if, an item of noncompliance within that particular
riodule is found. '

Attachments:
hs btatea

Opn.a.ea A mas o.. . . t. .. ww a- 1oaa ei a n, = na o V
Ronald M. Smith, Investigator, OIAJ May 9, 1984, , , , , , , , , , , , , ,

===a====n=gmesih==,,wm a --
iio ap Dchibit 25

- - _ _ _ _ _ . _ . _ _ _ _ _ _ - - - _ - _ _ _ _ - _ - - _ _



| '

l

,

(DEC lt,icmLk5 2|9/8L(
. .

-

f= # ?=- Cerce , C E L Dj
~

'

,

aQwh |

E Yb hhJ

JN J AM /#O 4 M w<J' e%

l. ,_

Y &.
7347v p W ue1s m i

M-Q Icro n /4. fa + au s,- p'.n '-

.- M a-

',

4' h% A
',oJx& & A>' ~ \

w17 #< h dd ^ .4 Q
,,g a.s 'l cd ' Tk1 % lib a .v

S+>'A
5 a~ ak.

,#a ~w
.

c
,

a

*'

6e*
_ - _ - >



_ . - _ _ _ _ . . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

p

|
-.e

(r

,j ) 3||$'fS'f*

_-
'

t w ud'cjugg
'

: gu cww /t
*

kih rust yamav%: sc 3 ~ ,,;.,,

L ck uw <
M 1

NMCq '

MLO M f C
'

yJ ~,AMA yf
44<- M~t .

' xs :
AA Adp My ~.lm~k G &
AAm pA & /e M |

,

|

;

l

;

!

'

{

[M
.



,
- _ _ _ _ ._ ___ ____._ __.____. _ __ _ ______________ __._.___ _____ _ _ _

ie p- ""

e . i.

'

U.S. NUCLE AR REGULATORY COMMissl0N. *
Of tice of inspectoe end Audito'

y o ,i, . e i e,a u .. .. . . . - February 24. 1984

' Report'of Interview,

!

(ColleenWoodhead,LitigationAttorney,OfficeoftheExecutiveLegalDirector,)-
upon interview concerning whether she had misrepresented facts or given false -
information to the Atomic Safety and Licensing Board Panel (ASLBP) considering

[therelicensin- Angeles '(UCLA)Lof the nonpower reactor at the University of California at Los ,

.provided the following information: . !

As..to Mr. Hirsch's (sef Report of Interview, dated February 13,1984) cont'en-
tion thatlMs. Woodhead had offered in a' December 1,1980 argument to the ASLBP

|

that onlylection 73.61 (Title 10 CFR) ,rpplied because UCLA was a Category 2 i

facility, Ms. Woodheadjpaid that she did not think that she knew at that time
the meaning of the term," Category 2" facilities] She also believed that sher

- had not made any such rehrence and provided a copy of the L".NRC Staff Position
on Unstimulated Contentions," dated December 1, 1980, in support of that
position (attached). -

[
dethea)ssartionthatUCLkwasnotandneverhad

1.As to the contention that tis. Woodhead at a pre-hearin conference held on
February 4 and 5, 1981, h -'

Yeen a Category 1 facility], s. Woodhead,l,aiso bol,ieved that this was not the 'I
case. She provided a copT the portion of the transcript (pages 285-491) of I

that conference which dealt with Connittee to Bri"5)e the Gap's (CBG) Conten- i

tionXX] j
,

In response to-specific. quest kns', she could ot recall when she first became !aware of the January 12 MillerJ1etter to UCL or the January 29 response. She '

did recall being told b,@ iller anI Carl sn] ior to the conference thatSection 73.67 applied because UCLA was meeting the 100 rem /hr exemption which
i

was the position presented a)."The Tonference. She di i31.e.,'d not recall any discussionof the subject mat roftheLJ
Category 1 facilit , and as re,anuary 12 letterferenced above, did not Think he knew of the

|

UCLA was for a time a j

existence of the 1 ter at the time. (She noted that she had had a {
getting' Miller}o send copies of correspondence regarding theQCLA} problemeactor to
her.)

j
-

.

Based on her recollection and the 'above, she did not believe that she had ever
made an assertion at the conference that' the UCLA reactor had never been a,

Categqry1 facility]ilityatthetimebecause1M_illezhadtoldherofhis
'

She did recall puttihg dorth tae position that it was
not a Category 1,]fac i
verif Tation by calculations that the facility was meeting the 100 rem /hr '

protection exemption.

Investigator's Note: Areviewofthedocumentsprovidedbyks.Woodhea was
conducted separately and is also attached (Exhibit 1).

>

February 22, 1984 ,, Bgth sda, MD 84-9iio,,,,,,,,,... , , , , ,

Ronald M. Smith, Investigator, DIA1
o,,,o,,,,, February 24, 1984, , ,

[
=n= ='==== = = == :==, aa" - -- - -
no n. Exhibit 2:
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o .4. NUCLE AR REGULATORY COMMisslO..

Office of inspector and Auditor.

o.....i,........... yg . g ,9

Review of Documents
'

?

Inthecourseoftheinterviewwithb.Woodhead)acopyofthe"NRCStaff
Position on Unstimulated Contentions" dated December 1, 1980, and a copy of
pages 285-491 of the transcript of the pre-hearing conference held February 5,
1981, were provided.

Pages 9-14 of the December 80 document address the Committee to Bridge the
Gap's (CBG) Contention XX. A review of those pages indicates no overt refer-

,

ence to the University of Southern California (UCLA) reactor being a Category
2 facility. However, in Footnote 4 (page 10) a general statement is made that
because of a Commission Statement of Consideration given on November 1979,
"non-power reactors are subject only to Section 73.67...." Review of the
referencedStatementofConsideration(attached)indicatesthatthequoted
statement may be an overstatement. While it is clear that the Statement
addresses primarily the applicability and changes to Section 73.67, it does

i
not do so to the express exclusion of 73.40. Section 73.67 was apparently
intended as an " interim" solution while safeguards requirements adequacy were 1

under review. It is further noted that the latest publication of 10 CFR still
lists 73.40 as being promulgated under Section 1611, Atomic Energy Act (AEA) ~

which means that willful violation of its provisions is a criminal offense
under the provisions of Section 223a, AEA. In sunenary, the December 1,1980,
discussion appears to be based on the presumption that 73.67 is the only
section at issue, particularly as to its meaning and application. There was no
discussion as to the exact category of the UCLA reactor.

The transcript of the discussion of Contention XX during the February 5,1981
prehearing conference begins at line 24, 2 age 358 and coes to line 15, page
400. At page 377, beginning with line 16,' Ms. Woodhead clearly states that

~

"the only safeguard regulation that the C5 Emission has~ promulgated for |
research reactors are contained in 73.67..." She further states, beginning at
line 3, page 395, "In non-power reactors with a small amount of special
nuclear material low to moderate, according to the category, they are not fa

P, required to protect against sabotage or theft. They are simply required to
detect unauthorized access to violators." There is no direct mention within
these pages that the reactor never had been a Category I reactor. A scan of
the remainder of the transcript also revealed no such reference,

l

1 i

1

. . . . . . . . . Fe m . 24, 1984 Betheda,,MS. 84-9,, , , , , ,

., knald M. Snith, Investigator, OIA o,,,,,,,,,,,,, February 24, 1984
'"d,'Ja*"L'G'Jv"%'"U, e'A"it.'s3,00,!. '' !",',"i oi'a#si ^a O' T,21M",'4 " " '"'"""'

Attachment to Exhibit ;
nota . --
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U.s. NUCLE AR REGULATORY COMMisslON.

Off,ce of fnspector and Avd. tor

o,i. . . .,,..... ... .. Ma rc h 20. 1984

Report of Interview
,

(ColleenWoodhead,LitigationAttorney,OfficeoftheExecutivelegalDirector) i
upon followup interview (see earlier interview dated February 24,1984)
concerning whether she had misrepresented facts or iven false infonnation to
the Atomic Safety and Licensing Board Panel (ASLBP) considering the
relicensing of he nonpower reactor at the Universi y of California at Los
Angeles (UCLA);,-provided the following infonnation:*

-

When shown a copy of Inspection and Enforcement Manut.1 Chapter 2645 dated
January 27, 1984, and copies of the inspection reports for the University of
Florida, Virginia Polytechnic Institute, and ISwa State University (see Review
of Reports dated March 13,1984),'Ms. Woodhead_ said that she was not^ previously
aware of any of them. She mainta Xed that her affidavits and presentations to
the ASLBP were true and accurate to her knowledge as well as being well

,

supported by considerable documentation. )

(She noted that because of knowledge of the material cited above, she would'
have to notify the ASLBP of the existence of that naterial.) -

':
.

,

S

/ -

0 *Ms. Woodhea was interviewed in the presence of Joseph R. Gray, Assistant
Thief Hearing Counsel Hearing Branch IV, Hearinf~ Division, ELD, and also Ms.
Woodhead's supervisor,

r

ip

March 16, 1984 ,,. Behes@, MD 84-9
'

. . . . . . . . . , , , , , ,

Ronald M. Smith, investigator, OIA March 20,1984o,,,,,,,,,,%

=,' ant'=',rt,rt::: =.10, t,=,; . : f,'ta'ula;it, n', n'~'t" r,'a " '' **"'""a

Dchibit 22.so e,,

-_-____ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . .



,,-,- __ _ _ _ _ _ _ _ - - - - - --- ---- - - - - - - - - - - - - - - - - -

? .

*

: *. : ._:: : : .,i .
.. . . . .. . ;r :** -

';; :- f
*

..

; .:: ,.-
: : - F '. .: . . . .:'. .-m .

.

:- : ^ Tn . ; rT " ; .i
.

- . . . . ,.
-

. .

.
.

''

aThe allegations of misrepresentations against NRC Staf'

focus on repeated assertions that the UCLA reactor is' not
i

required to prote.ct against ei.ther sabotaae or theft.1!

Certain documents ha,ve been fdentified which appear to call
!

into question the Staff representations. Staf f has. responded

-thereto, and what follows is an analysis of said allegations
and responses, with reference to various documents. I'

The Sabotaae Allegations

The matter about which ouestions of misrepresentation

have been raised witn regards sabotage protection has to do

with repeated assertions b.y NRC Staf'f that it is "long-standing
'

oractice and policy" to not, require sabotage protection for
research reactors. These representations have.been made

numerous times over the last three years,'and as recently as
January 16 of this year in a pleading to the Commission /:2

...the Staff believes that the Board's rulino-

/ that research reactors must have pro t e c ti o5
aoainst sabotace pursuant to 10 CFR 73.407 is
contrary to longstanding interpretation and practice
with regard to security requirements. for all
'icensed research reactors...

i

1/ See, for example, Prehearing Conference Transcript, February 5, iT981, p. 395.

2/ NRC Staf f's Response to Committee to Bridge the Gap's
Request for Commission Deferral of Rulemaking Pendino Comments
of Parties, Colleen P. Woodhead, Ccunsel f or NRC Staff,January 16, 1984, p. 2

i

_ _ _ - _ _ _ _ _ _ _ _ _ - - - - _ -
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Iof Staff documents which suggest that pre:isely the opposite is '

true: it has been longstanding interpretation and practice

that research reactors must provide protection agains t sabotage. l

The April 7, 1981, Carlson Affidavit

i On April 13, 1981, the NRC Staff moved for summary

disposition of Contention XX, which alleges that security
against thef t or sabotage at the UCLA facility' is inadequate.

That motion included the following representations by Staff
Counsel:

...the only portion of the Part 73 Safeguards regulation
applicable toghe UCLA research reactor f acility is.

10 CFR 73.67

and Intervenor's assertion that the Licensee's security
plan must protect againsand should be dismissed.g/ sabotage is legally incorrect

As support for said assertions, Counsel for Staff ' included
an affidavit from Donald M. Carlson, a Plant Protection Analyst
in the NRC Physical Security Licensing Branch. Mr. Carlson

asserted in his sworn affidavit that the only Part 73 regulations
that apply to the UCLA f acility are 10 CFR 73.37 and 73.67,
specifically leaving out 10 CFR 73.40(a). He went on to say

that there are no explicit NRC regulations for the pr ote c ti on

of non-power reactors agains t ra di ol ogical sa botage , and tha t

preliminary results of studies performed for the NRC Staff

indicate that the sabotage potential of non-power reactors is

very limited and except for certain reactors, the studies suggest
that " sabotage protection is probably not necessary."El
3/ Motion f or Summary Disposition of Contention XX, D. 11T/ id.
I/ Af fidavit at p. 4, under headino "Apolicable Regulations"

_ _ ---- --
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':.'sei for Ltaff asserts that tnere 15.no saDotage'
.,. .

,

protectier, required for the UCLA reactor, se: ported by
y

Mr. Carlson, who avers that 10 CFR 73.40(al is not an applicable
i

regulation for UCLA. l

;

However, the transcript of a meeting with research reactor licensee

(including UCLA), regarding the " Impact of the Safeguards

Upgrade Rule on Nonpower Reactor Licensees" quotes Mr. Carlson
,

to the contrary, asserting to the research reactor licensees,
"What I might add, you have to nrotect soainst sabotage under

the provisions of 10 CFR 73.40." (emphasis added). This would

appear to directly contradict the representations by Carlson
and Woodhead that sabotage protection is not required and

,

73.40 does not apply.
i

That this was not an unintentional or , erroneous statement

is indicated later in the transcript (p. 143), when Mr. Carlson

indicates, again referring to 10 CFR 73.40, that the sabetage
protection requirement "has always been here." Carlson is quoted

as saying that in 1974, resea rch reactor initial plans were
,

| submitted to protect against sabotage, as per 73.40. ...in"

73.40, it says you have to protect against sabotage." Carlson

goes on to describe a model security plan that the Office of

Nuclear Reactor Regulation put together f or Category 11 facilities

that encompasses sabotage and theft protective measures,
j protecting the reactor as well as the fuel in the reactor,

and "vi ta l equi pment" (what Carlson indicates is the same as

" essential equipment" in the staff 1974 guidance for thef t and
sabotage protection.) '

- _ - _ _ _ _ _ _ - _ _ _ - _ _ - -
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Thus, one has Staff telline the Bea-d anc the Ccrrissier
that it is lona-standine interpretation anc oractice to nct
require sabotace protection of research mattor licensees,
and that 10 CFR 73.40 does not apply, whereas it is tellino

the licensees that the staff has reovired sabotage orotection

at least since 1974, and that "you have to protect aoainst
sabotage under 10 CFR 73.40."

Staff Response

Staff's response consists in large measure of the followinc
points: (1) Carlson's comments at the Safeguards Upgrade Meetinc

were addressed to a grouo containing operators of research reactors

of various power levels, (2) the Board agrees with Carlson's affida

statement that there are no " explicit" sabotage orotection
,

requirements f or research reactors. (3) Carlson's comments

at the Upprade Meeting occurred while requirements for

research reactors were still in a state of flux, and thet

(4) there are certain Staff documents which assertedly support

Mr. Carlson's latter statements found in his affidavit and
Ms. Woodhead's statements found in the summary disposition

motion and other pleadings and pre-hearing conference transcripts.

Analysis

(1) Woodhead's Explanation of Carlson's Voorade Meeting Comments
as Directed at Reactors of Varyino Powers

This ex planation of Mr. Carlson's transcript comments

-
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Mr. Carlson, in his affidavit, disputes Ms. Woodhead's

explanation of his comrents by indicating that "all plans
in effect at the time of this meeting were submitted to
protect against sabotaoe." (January 10, 1984, affidavit, p. 7, e-

acCarlson says that his statement in response to Mr. Burn's

question "merely identified what rule.s were in effect at the
time of the, meeting." (id.) Mr. Carlson makes no claim

that his comments were directed only at some of the participants

in the meeting, those of higher power, as claimed by Ms. Woodhead,
and in fact states the opposite, that his comments were

related to all security plans for all licensees under the
rules in effect at the time of 'the meeting. Thus, Ms. Woodhead's

explanation of Mr. Carlson's comments at the Upgrade Meeting
is contradicted by Mr. Carlson himself. (It is worth noting
in relation to the listing of power levels of resea ch reactors
attached to Ms. Woodhead's January 10 pleading that there is

no identification of any regulation--pre- or post-1979--that

requires or exempts fron requirement research reactors on the
,.

basis of power level.)

(2) The Assertion that there are no "Exol'icit" Sabotace protectior
Regulations for Researcn Reactors, Only General Requirements

(a) Mr. Carlson's statements in this regard were in a

footnote to a section entitled " Applicable Regulations," in which

he excluded the general requirement to protect against sabotage'

found in 10 CFR 73.40 f rom the list of those which he averred
UCLA must comply 'with. Staff counsel's statements, relying
on Mr. Carlson's affidavit, were that "Intervenor's assertion

_ - - _ _ _ - - - _ - - - - . - - - . - - - - - 1
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is lepelly incorrect. . ." (Motion for Sur.ne y Discositier., p. 11

The staterent that there are no explicit re:sirements for

sabotage protection of nonpower reactors in the regulations,

when taken in the context of his assertions that staff viewed
such protection as unnecessary, 10 CFR 73.55 applied only to

power reactors, and his omission of 10 CFR 73.40(a) in his

discussion of applicable regulations, was clearly designed to

give the impression that there were no applicable sabotage
protection regulations for a reactor like UCLA's. Mr. Carlson'

second
does not dispute this--in fact, in his/ affidavit, he merely
asserts that the statements in the origindi affidavit were

correct in asserting Staff's view that no sabotage protection

was required. Mr. Carlson was not saying there were general

requirements but no regulations that spell out how to meet

the general requirement to protect against sabotage; he admits

he' was saying that there was no requirement--general or specific--
applicable to UCLA.

i

(3) Carlson's Explanation for His Uparade Meetino Comments--
That the Requirements Were in a State of Flux at the Time

The previous two explanations of Carlson's statements

were offered by Ms. Woodhead, not Mr. Ca rl son , and, as shown
| above, are contradicted by Mr. Ca rlson 's Janua ry 10 af fida vit.

His principal explanation of the apparent contradiction between

his statements at the Upgrade Meeting that all research reactors
I must protect against sabotage--statements and facts he does not

dispute--is that the requirements were then in a state of flux

I

\
-
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6 .: cn6nge: v,eren'tt'. :n s '. : r t , C e ' s c r. avers thet his

statenents in 1979 that all research reactors must (anc always
hao to) protect against sabotage unoer 10 CTR 73.40 and his

1981 affidavit statements that UCLA was not subject to 10 CFR

73.40 and did not have to orotect against sabotage were all
correct at the time made. Carlson argues that up until the
Safeguards Upgrade Meeting in 1979, research reactors had to

protect against sabotage and sometime thereafter (i.e., after

he had made his statements that they must have such protection)

the requirement changed, thus making his 1981 statement also

correct when made. Unfortunately, the explanation does not

stand up under scrutiny of the chronology invcived.

The meeting at which Mr. Carlson made his statements

about the long-standing requirement to nrotect against sabotage

under 73.40 and how research reactors must do so (" sabotage
has always been here") was held on Aucust 27 1979. It was
held to inform non-power licensees of the new regulations

that had been promulgated in connection with the Safeguards

Upgrade Rule and how those new rules would impact on them.

Those regulations--principally 10 CFR 73.67 (the so-called

" Category II/III Rule", then knpwn as 10 CFR 73.47)--were

published as a final rule on July 24, 1979, one month before
the Uparade Meetino. No change in the regulations affecting
research reactor security plans has occurred since July 1979.|

Thus, any comments made by Mr. Ca rl son in August 1979, explaininc
!

. to research reactor licensees the impact of the July final rule,1

cannot be explained away by subsequent events. There were no I

subsequent events.

I
_ - _ _ - _ _ _ _ _ _ . _ _ '
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;'.c e ere tc accept Mr. Carlson s ex;ianation that
in August 1979, telline research reactor licensees about the

..

effect of the newly published final rules, re was correct in

telling them that the new rule didn't change anything with-
regards sabotage because "sa 6tage has always been here"

and "you have to protect against sabotage under 10 CFR 73.40", '

but that subsequent events changed that situation, one would

be in a position of permitting Staff to change regulations

without Commission approval, publication of proposed changes
,

''

in the Federal Register, opportunity for public comment, and
publication of new rule. In July, 1979, the last change
in research reactor security regulations took place. In August

Mr. Carlson tells research reactor licensees they must pr o t e c t
_

against sabotage; e year and a half later, in a licensing
proceedi ng , Mr . Carlson asserts that research reactors are

required under the regulations to orotect against sabotagenot

and that 73.40 is not applicable. However, no change in the

regulations took place between Mr. Carlson's August 1979

statements that sabotage is reovired and his April 1981 staterenu
,

that sabotage protection is not required. It is not within

the authority of Staff to change regulations on their own.

(4) The Assertion that Certain Staff Documents Support the
Latter Carlson Statement

|

This assertion is put forward again in response to the

Board's accusations and will be discussed in more detail below.
However, it should be noted that, even were there documents

supporting trie latter Carlson statements, that does not explain
|

|

'

_ - - _ - - _ - _ _ _ _ _ _ _ _ _ - _ _ _ _ _ - _ _ - - - _ - - - - - - - - - 1
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are likewise numerous Staff documents in sucport.) A Board
.

reauires the f.11 truth, not contradictory staterents (one
of which is not disclosed) f or which contradictory documents.

exist.

However, the documents cited by Mr. Carlson do not

support his claim that the Commission no longer requires
sabotage protection for research reactors. All they indicate

is that at the .ime that the Commission promulgated additional,
specific requirements for theft beyond those already contained'in

CFR 73.40 for theft and sabotage, it determined that there
'

was no need at that time to rush' ahead with additional, specific
'

requirements for sabotage beyond the requirements already
in effect through 10 CFR 73.40. Mr. Carlson and Ms. Woodhead

~

repeatedly slide over the Commission language about additional

requirements for sabotage not being needed. Since Mr. Carlson

now admits that at the time of these rule changes, sabotage
protection was required under 10 CFR 73.40, the decision to

not have additional sabotage requirements (as they were having

additional ones for theft) can only mean what it says--
sabotage protection requirements were in existence, additional
ones would not be promulgated at this time. There is no support

whatsoever for an assertion that the decision not to promulgate
additional sabotage protection requirements eliminated existino
requirements.

Finally, however, once again the chronology is all wrong
to support the position of Carlson and Woodhead. The Staff

and Commission documents cited by Carlson (which merely say

_ _ _ _ _ _ . . __. _ _ _
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. promulanted in then-73.47 were merely for theft and that1

simila r additional regulations to-those already in existence
,

for' sabotage were.not beino promulgated at that time) all:

! predate Mr. Carlson's Auoust 1979 statements. Thus, if

something changed thereafter to alter the position he took

at that meeting and make valid his April 1981 position that

73.40 was not appifcable and sabotage protection not required

by the regulations, he has no documents or other support for,

such a post-August ,1979 cha' ge. And, as indicated above,n

no such change would be legal anyway, because the regulation

hasn't been, changed since publication as a final rule in July- 1979. j

SUMMARY REGARDING MR. CARLSON

The most significant aspect of Mr. Carlson's second
4

affidavit, perhaps, is that he confirms that Ms. Woodhead's
.

repeated assertions about long-standing Staff practice to not

require sabotage protection at research reactors is not true. i

Mr. Carlson indicates (see especially p. 7 January 10, 1984,

affidavit) that 10 CFR 73.40 was applicable to research reactors
and did require sabotage protection for all such reactors

from at least 1974 into at least 1979.

Ms. Woodhead's assertions that his statements at the
Upgrade Meeting can be explained by the various power levels

represented is contradicted by Mr. Carlson, who does not put
forward such an . explanation and in f act says his statement

was true at the time f or all research reactors.

, Ms. Woodhead's assertions that he was referring only

- _ _ _ _ _ _ _ _ - - - _ _ - - - - -.
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to " explicit" regulations in the footnote in cuestion in his

first affidavit is contradicted both by the text of the par 69ra:-
in which the footnote is contained (describing " applicable

regulations" as only 73.37 and 73.67, s specifically leaving
|

out 73.40) and Mr. Carlson's secord affidavit, where he confirms
that he meant what the passages appear to say--UCLA is not

required to protect against sabotace, and 73.40 doesn't.apoly.
Furthermore,' Ms. Woodhead relied on Carlson's statements in

the first affidavit for her assertions in her motion for
summary disposition that only 73.67 applies and no sabotage

protection is required (be it general or specific).
Carlson's primary defense--that his statements in

,

the August 1979 Upgrade Meeting were correct at the time,

but that requirements were in a " state of flux" and changed
thereafter--is contradicted by the chronology involved.

His statements that " sabotage has always been here" and that

"you must protect against sabotage under 10 CFR 73.40"

occurred one month after the final rule was published, at '

a meeting designed to explain the impact of those changes,
and the rule has not changed since that time.

Lastly, the defense that certain Staf f documents
|

support the April 1981 affidavit doesn't explain the contradiction.
with the August 1979 statements. Further, the documents all l

predate the August 1979 assertions which are in question, and

at best indicate that the Commission did not inten d in 1979'
to impose additional (i.e., beyond those already in existence)
sabotage requirements as part of the 1979 additional theft protectic
package. Since Carlson admits that sabotage protection requiremer.ts

__ _ _ ______ - _-________ _
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were in existence at the tire, the decisior, to nct imocn
additional sabotage protection requirements cannot be used

as basis for an assertion that existing requirements were

abol,ished, particularly when that decision was made prior to

the Upgrade Meeting statements indicating 73.40 having always
'

requiring sabotage ocotection.

.

THE WOODHEAD ASSERTIONS ABOUT "LONG-STANDING STAFF PRACTICE"

As indicated above, Counsel for Staff has repeatedly
_

asserted that it is the long-standing practice of Staff to not
require sabotage protection for research reactors. And,

as indicated above, Mr. Carlson's January 1984 declaration,
i

as well as several others included in her March 9 respon'se

to the Board's accur2tions, now admit that it was the long-standir;
;

!practice, at least late into 1979, to indeed require such protec: : i
In fact, Ms. Woodhead herself now characterizes her prior

representations as " making the continuing and consistent

arguments in this proceeding that NRC regulations since 1979

have not required sabotage protection for nonpower reactors

such as UCLA's..." It is worth noting that CBG cannot find

in Ms. Woodhead's ' prior submissions and statements any

acknowledgement that such regulations prior to 1979 required

sabotage protection, and nowhere (in particular, in Staff's

proposal to the Commission in SECY 83-500 to " clarify" "long-
'

_ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _
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The principal charpe by the Board a:ainst Staff is that,
despite being led to believe by UCLA and Staff Counsel that

UCLA's security plan was not designed to provide orotection
i

against sabotage and that the Staff had a long-standing policy
of not requiring such protection, the UCLA security plan and

the Staf f's security inspection reports indicated to the contrarj.
.

Staff's response is, in brief, as follows:

(1) "neither the descriptive language contained in the UCLA

security plan nor the general language used on Region V cover

letters for inspection reports actually c ontradict the representati
of the Staff position concerning Part 73 regulations,"
(2) "the representations of this matter made by Staff Counsel

have been substantiated by Staff and Commission documents over

the years,"and (3) "the representations by Staff Counsel in each

and every instance have been accurate, known and approved by i

both the Divisi on of Saf egua rds and ,0 ELD. "

ANALYSIS -

1. The Assertions Regarding the Inspection Reports

The primary assertion is that it is only the cover
letters to the UCLA inspection reports that contain reference

to sabotage protection, and that this reference is because the

letter is a generic one which goes to facilities that need net
protect against both sabotage and theft, as indicated in the

_ - _ - _ _ _ - _ _ _ _
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First of all, it is clear that the references to

)

Isabotage protection are not merely in the letters of j
|

transmittal, but throughout the text of the inspection reports. I
,

bfor example, the October 10, 1979, letter of transmittal to
|

UCLA by Region V's LeRoy Norderhaug includes the language

pointed to by the Board: "The inspection included examination
i

of activities related to physical protection against
industrial sabotage and against theft of special nuclear

material in accordance with applicable requirements of Title 10
Code of Federal Regulations, Part 73..." But this is not

merely a matter of a cover letter not pertaining to the
contents. Page 1 of the inspection report itself, approved
by Norderhaug, indicates under " Areas Inspected":

Security Plan; Pro'tection of SNM; Security Organization;
Access Control; Alarm Systems; Keys, Locks and Combinatic
Surveillance; Procedures; Security Program Review;
and Protection Against Radiological Sabotage.

(emphasis added)

.

Page 4 of the report states as follows:

14. MC 81455 8 - Protection Against Radiological Sabota;<

No items of noncompliance were identified. Protection
against sabotaae is of concern to the licensee and is
primarily effected by the security consciousness of
the laboratory personnel and adherence to established
procedures and policies.

Numerous other inspection reports for research reactors--UCLA's

as well as others--contain the same identification of sabotage
protectionwithin the aress inspected and contain the same unit

examining for adequacy of said protection. In addition,

throughout these inspection reports are discussions of vital
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areas, vital equipment, and related specific matters 1

tied to sabotage protection. The concern of the Scard over j

the content of the cover letters cannot be mitigated by an
!

assertion that the sabotage references are only in the !

transmittal letter and that that letter is generic. The i

contents of the reports deal with inspection for sabotage,
of vital equipment protection, and the like.

It is next argued that the cover letters go out to
different kinds of licensees, some of whom must protect

only against theft, some of whom must protect only against

sabotage, and that therefore the statements in the cover letters,

should not be taken as a Staff statement of requirement to
protect against both. -

First of all, of the four such letters provided, three
are for non-power reactors, which thus proves nothing. The

ifourth is for a nuclear power plant. Mr. Norderhaug asserts
'

in his affidavit that nuclear power plants are not required
to protect against theft, being subject only under 73.55 to
protect against sabotage. (His reference to exemotion from
73.50 f rom protection of strateoic special nuclea r material

is somewhat misleadino; oower reactors, of course, don't have

SSNM, only SNM, but the latter must also be protected against
1

theft.) It is the Board's point that all facilities are requirec'

.

under 10 CFR 73.40(a) to protect against sabotage and theft;

thus Staf f's assertion that the letter goes to different kinds
of licensees does nothing to disprove that its statements are
applicable to all licensees.

--
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More particularly, Mr. Norderhaug's assertion that

power reactors are not required to protect against theft. citing ''
yet get the same letter of transmittal, is contradicted by

j another document included in the Staff's March 9 filing.
SECY E3-500, p. 2 of the " Basis for Proposed Amendment",

indicates that "the response paragraph of 73.55 specifically

requires prevention or impeding of both theft and sabotage."|

Furthermore, all four of the sample letters of transmittal
enclosed in the March 9 filing are f or the yea r 1979--

when Staff now admits sabotage protection inspections were
occurring. (See Schuster affidavit, for example.) Thus

the letters of transmittal cited, which Staff claims prove
that the language in such 1_etters cointed to by the Board is

not indicative of a long-standing requirement to provide sabotage
protection, are for reactors the Staff now admits were being
inspected for sabotage.

In short, the cover letters accurately reflect the require e
the Staff practice, and the contents of the inspection reports.
The inspection reports, cover letter and cor. tents, thus

contradict Staff's repeated representations about long-standing
practice not to require sabotage protection.

.

m

4
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'i

The NRC Staff and the Aoolicant both attempt to explain
-

1

the fact that the first sentence of the first paragraph of
UCLA's Physical SecurityPlan indicates that its purpose

includes protection against radiological sabotage by stating
that that language was lif ted directly f rom a draf t Sample Plan

provided by,*the NRC Staff at the time of the promulgation of
the new 10 CFR 73.67 safeguards regulations. The Staff implies

that the language in the Sample Plan (and thus in UCLA's plan)
was only in the introduction, and was " overtaken by events."

|
(Carlson affidavit of March 9, p. 3). Carlson goes on to

say, "It is unf ortunate that the NRC Staff did not complete the
_

development of the draf t and correct it by subsequently clarifying
or correcting letters to licensees since sabotage protection !

was deleted as a regulatory requirement."* Close scrutiny of

the chronology of events related to the sample plan, however,
raises serious questions about the Staff defense.

On May 24, 1978, the proposed amendments to Part 73 1

were first published. Public comment was taken, and on

January 16, 1979 (SECY 79-38) the final rule prooosal was

transmitted to the Commission by Staff. According to the |

Affidavit of Donald Carlson (March 9,1984), the sample plan

was prepared by him from about April through mid-June 1979,

subsequent to the transmittal of the final rule proposal.
(Ca rlson at page 2-3). The samole plan bears the revision date I

of June 14, 1979. Sometime prior to June 28, 1979, the

Commission approved the final rule f or publication. (Chilk
* em pha sis added
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|
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* Me ;, Js.e IE, 979,. Tr.e final ruie .ci potilsnec in the
Fede ra l Register on July 24, 1979. (44 rR 4'2EC). Two weeks

l a t e r ,~ on August 9, NRR sent out the sar-le olan "as an aid to

uniformity and completeness in the preparation of physical securi '

plans." (Pagano letter, August 9, 1979). That letter
o

transmitting the sample plan to licensees indicated it was
being done because of the new regulations just published I

(10 CFR 73.47, later renumbered 73.67) and that !
!

Applicable non-power reactor licensees must meet these
requirements for detection of theft in _ addition to

iprevious regulatory requirements for protection agains t ;sabotage.
(Pagano letter, emphasis added)

|

Pagano, Chief of the Reactor Safeguards Development Branch,

went on to indicate that the sample plan was provide d to assist
_

licensees in drawing up security plans that complied with

the " previous regulatory requirements for protection against
sabotage" and the new 73.47 requirements for thef4.

A review of the Sample Plan demons trates that, as indicate:

in.the transmittal letter-by Pagano, it includes methods for
;

complying with the requirements to protect against sabotage.

On Page 1, the " Purpose" section lists " protection agains t
ra di ol ogical sabotage." On page 2 in the " Objectives" section,
protection against industrial sabotage and detection within
vital areas are both listed. On page 12, the sample plan j

deals with vital areas, identifying sample vital equipment as

the reactor, the coolant system, the reactor controls (making

the control room a vital area), primary biological shielding,
and irradiated nuclear fuel. Vital areas pertain to sabotage,

not thef t protection (see definition of vital areas in 10 CFR 73.2(
*

,
. - - _ - __-_-____-_ ___
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On page 26 in the " Response Procedures" section, bomb

threats, civil disorders, and industrial sabctage are all incluct:1

Mr. Carlson, in his March 9 affidavit, explains that
sabotage provisions in the UCLA plan appear to have been taken

from the NRC Sample Plan, on which he worked, but that the Staff

ignored in reviewing UCLA's plan any references to sabotage and

did not review it for any specific sabotage protection measure
"e.g., entry searches." It is important to note that Mr. Carlson's
sample plan, which was designed to protect against sabotage,
also did not have reference to entry searches (see p. 22).
This is significant because the major substantive change between

the May 24, 1978, proposed rule and the final rule as ao' opted

around June 28, 1979, was tV change the search requirements to

random exit searches, eliminating entry searches. Thus, it is

clear that when Mr. Carlson draf ted the sample plan in the

spring of 1.979, he was cognizant of the final version of 73.67.

Indeed, there have been no chances to 10 CFR 73.67 since Mr.
Carlson wrote the Sample Plan. Thus, there is no basis for

asserting that, as Mr. Carlson now claims, subsequent events

" overtook" the Sample Plan and that subsequent correcting letters

to licensees should have (but didn't) go out due to " subsequent"
deletion of sabotage protection requirements.

The above chronology indicates that the Sample Plan--

sent out to licensees to assist in preparing security plans that
included, as Pagano says in the letter of transmittal, compliance
with both existing sabotage protection requirements and the new

thef t protection requirements--was written subsequent to the

__ _ _ _ - - - _ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
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by' Staff (SECY 79-38, January 16 ,1979), and that it was sent

out to . licensees to assist them in writing'uo new plans subsecut**.

to.the final rule being published in the Federe1 Register )
(July 24, 1979; sample plan sent out to licensees on August 9.)

iMs. Woodhead, in her affidavit (p. 3), asserts that 1

...the descriptive sentences in the UCLA security
plan exist due to an incorrect statement of purpose
provided to licensees in a draft samole security plan
sent to some NPR licensees for comment,in 1979,
prior to final development and issuance of.10 CFR 73.67. . ..

(emphasis added)
That statement appears to be false--the sample plan was sent to
licensees after promulgation and issuance of the rule.

It was sent, not merely for comment, but as draft guidance

for complying with the new regulation and the coritinuing

previous regulation (73.40), and correctly contained sabotage

protection provisions. No subsequent events " overtook" the plan--

as it was sent out af ter the last change in the regulations,
i.e. the final version of 73.67 was published--and it was never

.

corrected or recalled or revised. (At the August 27 Upgrade Meetia
where Carlson made his statements about sabotage protection.

having always "been here" and having to protect against sabotage
under 73.40, he refers to the sample plan and indicates that it

encompasses sabotage measures, protecting the reactor as well

as the fuel in the reactor, plus the vital equipment. (TR 143).) '

The fact that the sample plan was a draft plan and
never became a final guidance document is of little consequence.

It represented the Staff position at the time, has not been alterec

since, and no change in the regulation has occurred since it was

originally sent out to licensees. The content and timing of

,

M nu _ . _ . _ _ _ _ _ _ _ . _ _ _
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b elieved that sabotage protec tion wa s s t'll reovi red alona

with the specific theft protection mea su*es requi red unde r
the new 73.67 l

.l
The Pagano letter '

The key to the entire matter is the letter of

Frank G. Pagano, referred to above. Pagano was Chief of

the Reactor Saf eguards Devel opment Branch, Division of Operating
Reactors. The subject of the Pagano letter, two weeks after

the final rule was published, was " SAMPLE PHYSICAL SECURITY

PLAN FOR NON-PC'WER NUCLEAR REACTOR FACILITIES POSSESSING SPECIAL

NUCLEAR MATERIAL OF MODERATE STRATEGIC SIGNIFICANCE".
~

The letter indicates that the Commission has amended its
regulations to provide specific physical protection measures

at non-power reactors and has concurrently published a regulatory

guide f or compliance with the thef t protection provisions newly
promulgated. He goes on to say:

Applicable non-power reactor licer. sees / UCLA is one 7
must meet these requirements for detection of theft ~

in addition to previous regulatory requirements for
.protection agains t sabotaae. As a result of discussions

with the non-power reactor licensees, we have drafted
the attached Sample Plan as an aid to uniformity and
completeness in the preparation of physical security
plans.

(emphasis added).

Thus, it is clear that it was the positior, of Staff after

the publication of the final rule that the new rule did not

abolish existing sabotage protection requirements, as now
'

claimed, but was "in addition to" the existing requirements f or
protection against sabotage. Furthermore, that the Sample Plan,

- _ _ _ _ _ - _ _ _ _ _ _ _ _ _ - _ . _ _ _ . _ . _ _ _ - -
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which does indeed include sabotage protection provisions
j

throughout it (not just in the introduction), was desioned l
(

to do so. And lastly, there has been no regulator.y change (
|

since then. Despite Staff claims to 'the contrary, the
Sample Plan was sent to licensees after the final version

{

of the rule was agreed to by Staf f and approved by the Commissior.,
not before. There were no " subsequent events" to " overtake"
the Sample Plan.

.

One additional point needs to be made. Mr. Carlson

admits that he knew of the sabotage provisions of the UCLA proposed

plan; he also states that all security plans (and thus UCLA's pre '
i

plan associated with its old license) were required to contain

sabotage protection provisions and were evaluated against such.

While he says he ignored the sabotage provisions of the new

plan in reviewing it against his new interpretation of the .

new regulations, he was nonetheless aware that both the old and

the new plan contained such provisions and that, in fact, the
old version was required to have sabotage provisions. However,

,

Mr. Carlson did not come forward to the Board to correct the
statements made by Counsel for Applicant that UCLA's plan contained

no such provisions and that low-power research reactors had never
been requi' red to have such provisi ons.

1 -

3. The Assertion that the " Representations of this Matter by
'

Staff Counsel have been Substantiated by Staff and Commission

Documents Over the Years"

- - _ _ _ - _ - _ _ _ _ _ _ _ - - - _ _
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This assertion will be examined in'rore depth in CBG's I
q

analysis of potential misrepre senta ti ons 'ir. SE: V 83-500, which

repeats many of the same arguments about the SECY documents 1

q

which led up to 10 CFR 73.67 being promulgated. We have discusse:
them briefly above in relation to Mr. Carlson. In brief here,

inone of the. documents cited by Staf f do anythino more than to

show that additional sabotage protection requirements, beyond
i

those alrea'dy in effect in 73.40, were' not included in the

additional thef t requirement,s being proposed in 73.67, and that

it was the Staff's position that 73.67 should not be held .up
while Staff analyzed whether additional sabotage protection~

requirements should be promulgated for research reactors.

Staf f now admits tha~t sabotage was required under 73.40
prior to 1979. There is no basis for saying, as Staff does

now, that the Statement of Consideration associated with 73.67

eliminated existing sabotage protection requirements. All

that Statement said, and all related SECY documents said, is

that afdi'tional sabotage protection recuiretents, beyond those

already in existence, were not included within the new rule,

the scooe of which was exclusively additional theft protection
requirements. The Pagano letter, the Sample Plan, and the

Carlson statements--all after the final rule--all indicate
that 73.67 was in addition to existing 73.40 sabotage protection
requirements. And, of course, 73.40 was not removed.

That the intent of 73.67 was to not change the status

quo with regards sabotage protection, but rather maintain it,

and that 73.67,was to be in addition to 73.40, not overturn it,

L_ _ -___ _ _ _ - __________. ____.__
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1 pert.eps cest 1r.ct ate: i r. a Staff occu e'.t not provided by
Staff to the Board, a r e r. o r a r. d u r.

from James Miller to Robert
Burnett.

i.
|

The Miller-Burnett Memorandum

At the time of the June 28, 1979, Memorandum to Burnett i

from Miller, James Miller was Assistant Director for Site and
Safeguards of DDR and Robert Burnett was Director, Division
of Safeguards, NMSS. The subject of the Memorandum was

a new Commission paper on the " Safeguards Upgrade Rule."

Safeguards at mos t fuel cycle facilities were being upgraded,
as part of a single. " Upgrade Rule"; non-power reactors were

temporarily exempted from the provisions of the Upgrade Rule,
_

but required to comply with new safeguards (primarily '73.67)
i

being promulgated contemporaneous 1y. During the period of the I

i

deferment, research reactors must obey the applicable interim

requirements while the Commission investigated how to bring

the non-power reactors under an " improved" safeguards system I
i

in the future,
Miller makes clear to Burnett that until new

!

regulations are drafted for research reactors, those with less !

than a formula quantity must obey 73.47 (later 73.67) and;

|
'

73.40, and that "this will maintain the status ouo."

Thus, far from the new 73.47 eliminating existing sabotage !

1

} protection requirements in 73.40, Category II research reactors1

must obey both. 'The existing 73.40 requirements were not abolished,
( but rather the status quo was maintained:

'

___ ____-_ - _ _ _ _ _ _ _ _ - _ _ . - - - - - - -
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As we have discussed, non-power reactors must be
deferred from the Upgrade Rule. Attached is NRRand Standards final comrission paDer on this
subject. NRR believes the deferral will be for a
period of about 2 - 3 years because of the indepth

istudies we will be conducting. During this period, I
we will rely on 73.60 for those facilities with
greater than formula quantities of SSNM and 73.40
and 73.47 for all others. This will maintain the status
c uo and closely parallels the comments of Chairman
Fendrie. Also NRR will continue studying the need for
a separate rule for non-power reactor facilities and
commence preparing such a rule should it be determined
necessary.

(emphasis added)
.

'Thus the new 73.47 did not eliminate sabotage protection

requirements in 73.40, but rather preserved the status quo,

requiring--just as Carlson said at the Upgrade Meeting, just

as Pagano said in his Augus,t 9 letter, just as the Sample Plan
indicated--Category II facilities to protect against thef t
and sabotage, obey 73.47 and 73.40. (It is of note that
there are no affidavits on this matter from either Burnett

.

or Miller. Miller obviously knew of Carlson's original
affidavit asserting 73.40 was not applicable, yet did not
come forward to contradict it. Burnett is also quoted at

the Upgrade Meeting as saying that Category 11 facilities

had to meet the threat of sabotage. TR 56).

All of the statements of Staff position on the

probable need for additional sabotage protection requirements

are opinions about need for future regulations, based on the

review o.f non-po ver safegua rds requested by the Commission

during the period where research eactors were under the interim

safeguards and deferred from meeting the full Upgrade requirements.

But whereas Staff may have an opinion--for example, based on

__- - - ------- - - - - - - - - - - - - - - ---
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of sabotage threat and the need or lack thereof for additional
sabotage protection requirements, those are all Staff opinions

about whether changes (upgrading or downgrading) in existing

sabotage protection requirements might be, worth the Commission's
time in promulgating. But Staff opinion about whether to

change existing sabotage requirements does not abolish

existing requirements--that requires a change.in the regulations,
which has not cicurred, only been preliminarily studied.

In sum, the various Staff documents cited in support
of the assertion that sabotage protection requirements were

abolished in 1979 merely indicate that the status quo was

being maintained and that additional sabotage protection
_

consideration was being deferred. Numerous Staff documents
from after the Commission approved the final version of

73.47 all indicate that the status quo with regards sabotage
protection and 73.40 applicability was main.tained. There is
not a single document which says sabotage . protection and 73.40
applicability was abolished. '

4. The Assertion that the Staff representations have been
accurate, known and approved by the Division of Safeauards
and OELD.

Counsel for Staff asserts that the various representations

made by her over the years in this proceeding reaarding safeguards
requirements have been made in consultation with numerous Staf f
re pres enta tives . Again, there is a chronology problem.

The primary representations made by Staff were made in

a December 1,1980, pleading, four days af ter entering the case,

-_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - -
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of the affiants, aside fro- Donald Carlson about wher questions |
1

{
i of misrepresentation have also been raised, indicates that '

they consulted with Ms. Woodhead in preparation of the representa: I

she made at that time. All subsequent representations have

merely been defenses of, and modifications to, representations
she and Mr. Carlson made.

.

5. The Final Defense: OK, Sabotage Protection was Indeed.

Long Reo; ired, and Maybe 73.40 Never was Repealed, but our
Statements of Staff Policy not to Require Sabotage Protection,
at least post-1979, was an accurate representation of Staff Policy
be the policy correct or not.

>

-

i
Staff now admits sabotage protection was required until

1979, that 10 CFR 73.40 did apply at least through then, and

(at least affiant Schuster and Norderhaug) that the Staff did

inspect research reactors like UCLA for sabotage protection
at least through 1979. The only remaining defense is that,

whether they interpreted the rule correctly or not, that it

was indeed consistent Staff policy.after 1979 to no longer
require sabotage protection for research reactors (Schuster

asserts a rule change in 1979 eliminated NPR sabotage requirements

and inspections for sabotage protection thus stopped). 4

However, even this defense must be called into question
by Staff's own documents.

a. Post-1979 Inspection Reports Continue to Inspect for Sabotage

Contrary to the assertions by Norderhaug and Schuster,

inspections for sabotage protection at Argonaut reactors like

- _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _.
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:fror Colleen Woodhead dated March-16,-19S4, states that.On-that~

date, in an interview with an investicatorefor the.0ffice of'
the Inspector and Auditor, she was shown:

An. inspection report for the' Virginia Polytechnic
Institute No. 50-124/83-01 addressing an inspection
held November 28-29, 1983- which states inspection
for protection against radiological sabotage was |

,

. performed.

It should be noted that VPI's reactor is an Argonaut..

|

b. Post-1979 Inspectors Manual Continues' to Instruct ~!nspectort>

to Inspect for Radiological Sabotage Protection.

In the above-cited. letter, Ms. Woodhead indicates that the

Office of Inspection a'nd Enforcement Manual for research

and. test reactor inspections, issued only two months ago,
continues to instruct. inspectors to inspect for
protection against radiological sabotage. q

,

:

c. Post-1979 Commission Annual Reports to Congress Continue
.

'

to Report Requirement for Non-Power Reactors to Conoly with 73.40. i

The Commission's Annual Report to Congress dated March 17, 4

1981, including events up to September 30, 1980, states es follows '

at pages 120-121:
.

Status of Safeguards at Non-Power Reactors

All licensed non-power reactors have operative security.
slans as required by 10 CFR 73.40 ("Ph
General Requirements at Fixed Sites") ysical Protection:-for protectiono

'

against sabotage. In addition, licensees possessing
| less than f ormula quantites of SSNM ,have submitted security
: plans in accordance with the requirements of 10 CFR 73.67...
1

| The Report goes on to describe the provisions of the new requirement

but, as indicated above, makes clear they are "in addition" to

the 10 CFR 73.40 requirements for protection against sabotage.

_ _ _ _ _ _ _ _ - - _ . _ - _ _ _ _
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The 1981 Annual Report similarly states the requirement,

1

to comply with the general physical security requirements of

10 CFR 73.40(a), sayina that all licensees of non-power

reactors have implemented those requirements, going on to

discuss the process of implementing the additional 73.67 new

requirements. (The 1982 Annual Report, although not as explicit,

identifies no change in regulations in effect for non-power
reactors from the previous two years, discussing only the new

proposed amendments to 73.67 which have to this date still not.

'been approved.)
.

!

Thus, just as pre-1979, the post-1979 situation is es
follows: the non-power licensees have been inspected for

sabotage protection, inspectors are instructed to inspect for-
!

such protection, and the Congress has been told that the 73.40

requirements are still in force and are being complied with.
There is no documentation to support Staff's assertion that

its policy has been to consider 73.40 compliance abolished

post-1979 (whether 73.40 was repealed in a rule change or not)

and that its policy has been to not require sabotage protection
at non-power reactors. Rather, the documentation indicates

(
that all research reactors have had to have sabotage protection

least since 1974, and continue to do so to this day.at
i

!

!

!
;

'
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| for research reactorsunder 10 CFR 73.40 e7 4sted pre-1979 but
{

were sor.ehew elirinated durine the 1979 iC CFR 73.67 rule change--
! thus does not bear scrutiny. Commission pra c t i ce--i ns pec t i ons ,
1

reports to C ong res s, etc. --did not change after 1979.

It is important to note, however, that this Staff assertion

is a new one and contradicts several years of prior representa tion
that 10 CFR 73.40 never applied to research reactors and that

sabotag e' rotection was and is not required for such reactors.

Ms. Woodhead asserts in her March 9 response to the Board's

accusations of misconduct that she had made " continuing and

consistent arguments in this proceeding that NRC regulations

since 1979 have not required sabotage protection for nonpower
reactors such as UCLA's..." (p. 7, emphasis added). She said

!further "...those arguments about the lack of requirements for

sabotage protection for UCLA were based on counsel's analysis
1

of the regulations modified in 1979 . (id., emphasis added)"
. . .

i
However, nowhere in Staf f's various pleadings and

'

statements prior to the Board's accusations did Staff assert

that anythina had changed in 1979 regarding sabotage protection.

Her previous statements were that the long-standing practice

wa s always to n ot require sabotage protection f or nonpower

reactors , to always exempt them from 10 CFR 73.40. In Ms. Woodhea.

Motion for Reconsideration of Auoust 15, 1983, she states:

" ...nonpower reactors have never been subject to 73.40(a).

p. 15, emphasis a.

'

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ .
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| She further stated: I
. |

| 1he Statement of Ccr. side ra tions is sued with i
)

10 CFR 73.67.makes' clear that sabotaae protection-

was and is not reauired for non-power reactors
...

p. 11, emphasis added, footnote omi-
.

1

Staff'affiants now admit that 73.40 did apply prior to 1979 I

to all non-power reactors, that sabotage protection was

required f or all non-power reactors, that the long-standing
Staff practice was to inspect for sabotage protection and

assess security. plans for said protection. (See Schuster

affidavit, "Up until 1979 we inspected for sabotage orotection.";.

Norderhaug af fidavit, " Prior to .1979, when new specific regulation! |
were issued for NPRs, tne Region 'V security insoectors reviewed

{

NPR facilities for security against sabotage and theft.";
Ca rl s on af fidavi t of Janua ry 10, 1984, ..all plans in effect |

"

1

at the time of this meeting were submitted to protect against
'

,

sabotage.", identifying further the requirement at that time

to comply with 73.40). Ms. Woodhead now admits this(see p. 11 ;

of her March 9 pleading), but now asserts that sabotage protection
inspections were halted after 1979. As 'seen in her Board

notification of March 16 VPI at least as recently as a few

months ago was still being inspected for sabotage.

.
,

.

^

.
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The' Misconduct Cha raes

On February 17, 1984, the Nuclear Regulatory Commission's
Atomic Safety' and Licensino Board presiding over UCLA's application
for renewal of its reactor license suspended the security proceedings
in that case, charging the NRC Staff and UCLA with having made

,

" substantial misrep' presentations" regarding sabotage protection matters
at issue in those proceedings and in a related rulemaking now
before the Commission. The Board announced that the security
proceedings would remain suspended pending resolution of the

!

questions of misconduct.

,

Subsequently, on February 24, 1984, the Atomic Safety
and Licensing Board (ASLB) issued a Memorandum.and Order which gave
Colleen P. Woodhead, Counsel for the NRC Staff, and four named
attorneys for the University /until March 9 to show why action1

should not be taken against them under 10 CFR 2.713 for violations
of the Model Rules of Professional Conduct. Additionally, the

,

Board directed others within the respective organizations of
| the NRC Staff and the University to indicated, also by March 9,
1

whether they were aware 'of the representations being made by
Counsel, whether they approved of said representations, and
whether they attempted to make changes to them, the Board warnino
specifically that the UCLA license stood in jeopardy of suspension,
revocation, or modification for statements the Board alleged were
materially false. Lastly, the ASLB referred its allegations
of misconduct regardi'ng the NRC Staff to the Commission's Office
of Inspector and Auditor (OIA) in connection with OIA's ongoing
investigation into other allegations of misconduct by the NRC
Staf f related to security matters in the UCLA case.

i

1/ William H. Cormier, Glenn R. Woods, Christine Helwick, andI Donald L. Reidhaar

l
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Tne allegations are ex:remely serious as tney cali into
cuestion fundamental assertions by the NRC Staff and a nuclear
licensee, representations upon which major public health and safety
considerations rest. Furthermore, since the same representations
have also been made by the NRC Staff to the NRC Commissioners in a
proposal (SECY 83-500) that would have wide-ranging ramifications
by eliminating sabotage protection at research reactors nationwide,
the issue of whether material false statements have been made casts
a shadow over major policy recommendations now before the Commission.

The Principal Alleged Misrepresentations

The allegations of material false statements revolve largely
around repeated assertions by the NRC Staff and UCLA that it is

long-standing practice and regulatory requirement to not protect
against against either nuclear thef t or sabotage at research reactors
such as UCLA's.

The security contention (XX) in the UCLA relicensing
proceeding alleges that the security at the facility is inadequate
to protect against either radiological sabotage of the facility
or thef t of the weapons-grade nuclear materials on site.2/
UCLA and the NRC Staff, rather than assertino that the UCLA

security plan was adequate to protect aoainst sabotace and theft,
have instead repeatedly asserted that research reactors such as

UCLA's are required to protect against neither.

On the sabotage matter, this position is perhaps most

explicitly stated by UCLA in a pleading of August 25, 1983:3/

University wishes to note that its security plan,
which is not designed to provide protection against
sabotage, has been approved by the Commission's
safeguards branchi and that the l ow-power universi ty
research reactor licensee have never been reouired
to adopt security plans designed to protect against
sabotage. Surely the Commission's consistent practice
in interpreting and applying its own safeguards

2/ The UCLA nuclear material is primarily uranium enriched to 93% U-2:
I/ " Response in Support of NRC Staff Petition for Reconsideration
-

of the Licensing Board's Memorandum and Order Ruling on Staf f's
Motion for Summary Disposition."

_
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entitled to considerable weight in tnis proceeding.

(emphasis added)

Numerous statements by the Staff contain similar

assertions. At the prehearing conference of February 5,1981,

for example, Staff asserted that there was no requirement that such

non-power reactors protect against either sabotage or theft.4/
In its Motion for Summary Disposition of Contention XX (Security)
of April 13, 1981, Staff made the same argument, supported in part
by an affidavit from Donald M. Carlson, a Plant Protection

Analyst in the Division of Safeguards. In its August 15, 1983,

Petition for Reconsideration of the Licensing Board's Memorandum
and Order Ruling on Staff's Motion for Summary Disposition,

Staff again states that sabotage protection was never required

for research reactors under the regulations (p. 11 and 15),

The Board's February 24, 1984, Memorandum and Order accusing
Staff and Applicant of misrepresentations on this issue cited

numerous other instances in which similar assertions were made,

including most recently in SECY 83-500, a Staff proposal dated

December 6,1983, asking the Commission to change the safeguards
regulations to reflect what Staff asserts is "long-standing policy"

of not requiring sabotage protection for research reactors.

And as recently as January 16, 1984, Counsel for NRC Staff Woodhead

asserted to the NRC Commissioners /that requiring, as the Board5

has done, at least some measure of sabotage protection

...is contrary to longstanding interpretation and"

practice with regard to security requirements for
all licensed research reactors..."

By insisting t h'a t these " threshold" issues be resolved

bef ore the security plan was even reviewed and the matter set for

hearing, three years of delays ensued. (Because of the manner in

4/ See, e.g., TR 394-395. Staff and UCLA have repeatedly claimed
that no protection against theft of UCLA's weapons-grade uranium
was required, only the ability to detect the theft and report
material is missing'

. ...ar,. ....... .. ene.. n... .. r.. e.- >. > ~. - ., -
. _ _ ._ _
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which the " timely application" rule of 10 CFR 2.109 has.been
applied to date in the UCLA case, any such delay elongates the time
during which . possession of Special Nuclear Material is oermitted,
even though the license has expired and no affirmative safety
finding has issued.EI)

In May, 1983, the ASLB resolved the sabotage protection
threshold issue. Citing the long history of sabotage protection.
requirements applicable to non-power reactors, the Board ruled that
some such measu'res must be required at UCLA. The Board based its
ruling, in part, on the Appeals Board decision in Trustees of

Columbia University (4 AEC 349; 1970), which required sabotage
protection measures for the Columbia University research reactor,
as well as the subsequent promulgation in 1973 of 10 CFR 73.40-
which requires sabotage protection by regulation. 10 CFR 73.40(a)
states:

Each licensee shall provide physical protection
against radiological sabotage and against theft of
special nuclear material at the fixed sites where licensed
activities are conducted. Physical security systems shall
be established and maintained by the licensee in accordance
with security plans approved by the Nuclear Regulatory
Commission.

(emphasis added)

Thus, despite three years of Staff and Applicant arguing that UCLA's
plan contained no sabotage protection provisions and was not require:
to, the Board ruled that both legal precedent and the Commission's

regulations required such protection. The threshold issues resolved,

the Board therefore ordered the security plan and related documents

turned over and the hearing process to commence on the security issues
UCLA resisted turning over the security plan and related documents

such as Staff inspection reports, indicating it wished to " expurgate'
certain portions. CBG objected, fearing UCLA would attempt to

6/ CBG has had pending since January 9,1984, a motion alleging
violation of the . timely application rule and the necessity of license
suspension, a motion solicited by the Board if the December 10, 1983,
. deadline it had set for an end to the delays was not met.

4
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remove from the documents evidence embarrassing to the University's
position, and demanded that the unex purgated versions be provided at
least to the Board. The documents were provided on January 31, 1984, j

and'the Board thus reviewed the security plan and Staff's security !

inspection reports for the first time in mid-Februa ry. Until that

time, the Board had relied on representations made by Counsel for
Staff and Applicant that the plan contained no sabotage provisions
and-that Staff required no sabotage protection at the facility.
As the Board stated the situation that existed prior to its
review of the security documents:

Throughout these proceedings until February 15,
1984, we had been led to believe by Counsel that,
first, Staff saw no requirement in the regulations
that UCLA provide such / sabotage _7 protection and
imposed no such requirement, and- second, that UCLA's
security plan-indeed provided nc such requirement. !

,

Memorandum and Order, February 24, 1954
at 3

On Februcry 15, 1984, the Board reviewed the UCLA.
secuiity plan and.the NRC Staff's reports of security inspections
of the UCLA facility. In light of the years of representations

to the contrary by Counsel, the Board states it was " astounded"

by what was contained therein:

We were astounded to read in the first sentence
of the first paragraph of the text of UC,LA's physical
security plan that it was indeed the puroose of the plan
to provide ...for the protection of the reactor,"

,

protection of the staff and the general Dublic against
radiological sabotage and to prevent and detect theft
of Special Nuclear Material."

Order at 6, emphasis added

The Board went on to indicate that the general performance
objectives of the physical security system and organization,

listed in the text of the plan, include protection of the reactor,

its equipment, and the nuclear material from acts of radiolt,gical
sabotage. (Order at 6). The Board further indicated that a
review of the plan's contents identified several provisions aimed
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at providing sabotage protection, and that it appears that "it has

been the purpose of the plan to provide such cettection from the i

time of its submittal to NRC on March 10, 1980', nearly four
id at 6-7.

7/years ago,
,

As to the NRC Staff's repeated representations to the |
|Board and to the Commission (via SECY 83-500), that it is the j

long-standing Staff practice to not reouire sabotage protection |
at research reactors, the Staff's reports of security inspections
of the UCLA facility also were contrary to Staff's repeated |
assertions: |

We were even more astounded to find that every
Part 73 Z the security section of the NRC regulations 7
security inspection report furnished by UCLA indicates
that Staff did, in fact, examine UCLA's activities
related to physical protection against sabotage
"in accordance with aDplicable requirements of
Title 10, Code of Federal Regulations, Part 73."

Order at 7, emphasis added

1

Thus, for three years the Board had been told by S+.aff !

and Applicant that the Board did not have the authority to '

assess the adequacy of sabotage precautions at UCLA because there
was assertedly no such requirement. As support for their

assertions, UCLA claimed that Staff had approved its security
plan even though the plan had no sabotage protection in it,
and Staff claimed it had never enforced such a requirement for
UCLA. However, review of the plan itself and Staff's own reports
of its compliance inspections for the facility appear to indicate
both assertions were materially false.

7/ The Board also noted (at p. 7) that the Staff was aware of
the contents of the UCLA security plan and, in fact, nn November 9,
1983, amended UCLA's existing license to require UCLA to implement
all of its provisions. As the Board stated, "Thus Staff formally
required UCLA to take steps to orovide for protection against
ra di ol og i c a l sabotage on that date." (emphasis in original).
Staff affiant Carlson states in his affidavit of January 10, 1984,
that all security plans submitted prior to 1980 were required to
contain protection against sab otage. Therefore, the previous
UCLA plan, in effect until November 1983, likewise contained sabotage
protection provisions and was required by Staff to comply with same.

_ _ _ _ _ _ _ _ _ _ _ _
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As the Board summarized the situation in its
Memorandum and Order (p. 6) :

It was thus clear to us, based on the
L represen ta tions of Counsel, that UCLA's physical

security plan was not designed to provide protection
against sabotage and that Staff did not. require
that such protection be provided. However, the
s ecu ri ty plan and security inspection reports
furnished by j,j.A indicate that the opposite is true.3

(emphasis added)
;

;

Faced with Staff and Applicant representations which, when
checked against their own documents, were found to be at I

cdds with the truth, the Board stated:

|
In light of these revelations, we are confronted

with the question whether Counsel may have violated
Model Rules of Professional Conduct 3.1, 3. 3, 3. 4,
and 8.4 and whethe r we should .take action aoainst
Counsel purusuant to 10 CFR 2.713.

Order at 7

The Board gave Counsel until March 9 to demonstrate why such
action should not be taken against them, and stated further:

In additi on, the Board wishes to know to what
extent the written representations of these attorneys
have been reviewed and approved by others within their
respective organizations. The parties are reminded
that 10 CFR 50.100 provides in part that "/ a /
license ... may be revoked, suspended, or modTfied,
in whole or in part. for any material false statement
in the application for the license or in the supplemental
or other statement of fact required of the applicant...."

Order at 7-8

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ -
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Therefore,the Board directed.

The Regents of the University of Calif ornia and
)the NRC Staf f are to indicate, by March 9, 1984,|

| the extent to which they were aware of the 1

| representations being made by counsel, whether 'j
| they approved of these representations, and !

|
I whether they sought to make any corrections to them.

Order at 8 |

|

Additionally, as to the allegations of misrepresentations on
i

the part of the NRC Staff, !

We have referred these matters to the Commission's |Office of Insoector and Auditor in connection with'their ongoing investigation.

The " ongoing investigation" by OIA of NRC Staff referred to by !

the Board deals with allegations of misconduct summarized below.

The Earlier Allegations of NRC Staff Misconduct

On December 23, 1983, the Atomic Safety and Licensing
Board referred to the NRC's Office of Inspector and Auditor for

;

its investigation three matters brought to its attention by the
Committee to Bridge the Gap, Intervenor in the proceeding,
based upon NRC Staff documents obtained under the Freedom of
Information Act, documents which appeared to directly contradict
Staff representations on the security issue:

.

(1) Despite sworn statements by Staff affiant Donald
Carlson in an April 7,1981, affidavit that research reactors
like UCLA's were not required to orotect against sabotage nor to
comply with 10 CFR 73.40, a transcript of an August 27, 1979,
meeting arranged by NRC Staff with representatives of research
reactor licensees, including UCLA's, quotes Mr. Carlson himself as
repeatedly saying just the opposite.

- _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ - - - _ __ _ I_
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(2) Counsel for NRC Staff Colleen P. Woodhead
f ailed to disclose to the Board and parties a letter from Staff |

r to Applicant confirming CBG's allegation that UCLA was a
Category I f acility by virtue of. the amount of special nuclear
material on site, and thus subject to the safeguards requirements
of 10 CFR 73.60 and 73.67. During the same period, Staff Counsel >

was asserting to the Board that UCLA we.s a Category'II facility 1

and thus subject only to the less stringent security requirements
of 10 CFR 73.67. And,

4

(3) Despite sworn statements by Staff affiant
James M111er / in an April 8, 1981, affidavit that he had8

personally verified that the fuel at the UCLA facility was exempt |

from certain security requirements to protect against theft by !

virtue of the fuel's radiation levels, a letter from UCLA to !

Miller and a memorandum from Miller to others within the NRC Staff |

indicated that UCLA could not meet the irradiation exemption.

1

The Matter of Staff Misrepresentation to the Commission in the j
December 6, 1983, Proposal to Eliminate Sabotage Projections

Nationwide (SECY 83-500)
l

Included in the Board's February 24, 1984, Memorandum |
and Order accusing Staff and Applicant of " substantial Misrepresentation i
were assertions by the Board that these misrepresentations included

statements found in SECY 83-500, a Staf,f proposal to the Commissi on
to overturn the Board's decisions on sabotage and effectively
eliminate such sabotage projections for all research reactors

nationwide. That Staff representations to the Commission on a policy
matter of such seriousness raises grave questions.

8/ James Miller we.s at the time Chief of the Standardization and
Ipecial Projects Branch in the Division of Licensing.

x - __ __ _ _ _ ________ - ____________ _____ -___ _____________ _ _ -_ _ _ _ _ _ _ _ _ _
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Prior to the disclosures of the various documents which
I call into question the veracity of the representations made by

Staff and~ Applicant, the Board ruled apainst both on legal grounds.
Memorandum and Order of.May 11, 1983, LBP-83-25A, 17 NRC 927 (1983).
Tracking the history of sabotage protection requirements for
research reactors back to the 1970 Columbia decisions and the codificati !
of that requirement in 1973 at 10 CFR 73.40, the Board ruled that it |
is the long-standing requirement that research reactors take some

'

measures to protect against sabotage.
'

.

|

Af ter the Staff petitioned for reconsideration,
the Board adhered to its prior ruling that 10 CFR 73.40 requires !

sabotage protection for research reactors and has for a decade.
LBP-83-67, 18 NRC (October 24, 1983). In response to Staff's,

assertion that it had recently been provided with a study
suggesting that "...no significant consequences would result from

sabotage of the Argonaut-UTR L the model of reactor at UCLA_7,"9/
the Board stated: ;

If this is so, Staff should take appropriate steps
to obtain Commission approval of an amendment exemptino
Arconaut-UTR's from the protection-against-sabotage
requirements of 73.40.

Order of October 24, 1983, at 11
(emohasis added)

:.

Unless and until 10 CFR 73.40 were amended to exempt Argonaut-UTR's
from its requirement that all research reactors be protected against
sabotage, the Board ruled that UCLA, like all other research reactors,

'was bound by the Columbia University decision and the provisions
of 10 CFR 73.40.

9/ CBG has recently obtained under the Freedom of Information Act
a copy of the study referred to by the Staff, and will soon be
releasing a technical critique thereof, which concludes that the
study is fundamentally flawed, relying on release fractions and
leak rates orders of magnitude too low, invalidating the conclusions.

n _ _ . _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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The Staff, however, claiming to be acting on the Board's
suggestion, proposed a rulemaking that would pverturn the Board's

|
interpretation of existing sabotage protection requirements, rather )
than consider exempting, as the Board had suggested (if Staff were

]
convinced of the technical basis for such action), Argonaut-UTR's )
from the existing requirements. The Staff, in its proposal to the

Commission, represented the Board's statement as follows:
<

The Board based its decision solely on its reading
and interpretation of the regulation as written.
The Board went further to suggest that, if policy
and practice differ f rom the Board's interpretation,
the Commission should amend the regulation to be
consistent.

SECY 83-500, p. 2, emphasis added
I,

This representation of the Board's statement is a far cry from !

the actual Order, which ruled that it is the long-standing requirement,
from Columbia in 1970 to the present, to protect reseerch reactors
from sabotage, and if the Staff had a new study indicating Argonaut-UTR'
like that at UCLA should be exempted from the requirements of the
regulations, such an exemption must be added to to the regulation.
The Staff proposal to the Commission states that its explicit
purpose is to overturn the Board's interpretation of 10 CFR 73.40--
see SECY 83-500, p. 1, for examole--yet this is done in the guise
of a rulemaking " clarification" instead of an appeal.

I

Besides the Columbia decision and the recent ASLB
rulings, numerous Staff documents suggest that SECY 83-500 contains
substantial misrepresentations, particularly in its assertion that

it is the long-standing practice and policy to not require sabotage
protection for non-power reactors. As indicated above, the security-

inspection reports for UCLA contradict that assertion.

Annual reports by the Commission to the U.S. Congress contradict

| that assertion. Mr. Carlson''s statements at the Safeguards Upgrade >

| Meeting with non-power reactor licensees contradict that assertion.
>

1
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Numerous items of Staff correspondence with licensees, Staff generic
security plans f or research reactors, and many other Staff documents

i

contradict these Staff representations made to both the Board and

the Commission, asserting tha t the long-standing practice is to

not require sabotage protection, and that 10 CFR 73.40 does not apply.

For example, the Commission itself informed the U.S. Congress
in its 1980 Annual Report just the contrary: |

<

!

All licensed non-power reactors have operative security
plans as required by 10 CFR 73.40 ("Ph Protection:General Requirements for Fixed Sites")ysicalfor protection -

against sabotage.
!

p. 120-121, emphasis added !

The Staff is now telling the Commission in SECY 83-500 that it has |
been long-standing policy to interpret 10 CF'R 73.40 as not I

requiring sab,otage protection for non-power reactors. Either the |

Staff is misleading the Commission or the Commission misled the

Congress.

,

That the problem lies with the Staff is suggested by

numerous other documents. For example, Mr. Carlson, the Staff

Plant Protection Analyst whose 1981 affidavit asserting no sabotage

protection was required has since been called into question, said

at the Safeguards Upgrade meeting with non-power licensees: 10/

What I might add, you have to protect against
sabotage under the provisions of 73.40.

Transcript, p. 56

Later in the same transcriot, Ca rl son is asked whether sabotage

protection requirements were coming in the future.

10/ " Impact of the Safeguards Upgrade Rule on Nonpower Reactor
Licensees," August 27, 1979, Glen Ellyn, Illinois

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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Carlson responded:

' Sabotage has always been here. In 1974, your initial
plans were submitted to protect against sabotace.
You have to. follow the provisions of 50.35,C which tells
you that you have to follow 73, Part. 73, and in there,
in 73.40, it says you have to protect acainst sabotage...

Transcript, p. 143
(emphasis added)

;

.

'

And, in response to.the ASLB's charges and.the OIA investigation, !
Staff affiants now admit that it was the long-standing practice and
policy, at least into 1979, to require sabotage protection at
non-power reactors. (See, for example, affidavits of Norderhaug
and Schuster, appeneded to "NRC Staff Response to Allegations of i

Misrepresentation Made by the ASLB," dated March 9,1984, as well
as Carlson's January 10, 1984, affidavit, at p. 7). !

!

Thus, the accuracy and veracity of the representations
made by the Staff to the Commissioners in SECY 83-500 that it is
long-standing practice not to require sabotage protection of research !
reactors and that 73.40 is not applicable to research reactors are

i

thus under a substantial shadow.
!

L

!! The Potential Injury Associated With Such Misrepresentations is Serio s
I

..

The d6 mage caused by such misrepresentations are severe:

L (1) They have undermined the proceedings on security,
delaying for three years determination of whether the security at this
nuclear facility in a densely populated area is sufficient to protect
public health and safety .

(2) the misrepresentations could have prevented all
review of the adequacy of the security at the facility in question

f

l

_ _ _ _ _ _ _ _ _ - _ _ _ _ - _ _ _ _ - _ _ _ - _ - _ _ - - _ - - - - - - - - -
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had the Atomic Safety and Licensing Board been convinced that adequate
sabotage projections were not required,

'(3) resolution of the security issues prior to the
Olympics, portions of which are to be held at UCLA and which represer:
a period of intense risk of sabotage to the reactor, may have been
made impossible by the delays (see below),

(4) a proposal to the Commission to abolish sabotage
projections' at research reactors nationally, which could have
-far-reaching consequences if approved, may well be based on

,

misrepresentation and material false statements, and

(5) misrepresentation threatens the integrity of the
entire proceeding.

If representations by Staff and Applicant cannot be
depended upon to be accurate, complete, and reliable, then there is-

no trustworthy evidence from either of these parties upon which a
safety determination can be made. The entire past record, as well

as any future representations made by Staff or Applicant in '

this case, are called into question by these allegations of' !
'

misconduct.

The Olympics: A Clock Ticking

UCLA is to be one of two Olympic Villages during the '

summer Olympics, housing Olympic athletes and hosting a number of
the athletic events. The UCLA reactor, a few hundred yards away
from the center of these activities, has widely been cited in !

press accounts as a likely target for terrorists at the Olympics.
(See, for example, Newsweek, June 27, 1983).

On December 14, 1983, CBG moved the ASLB to order a
shutdown of the reactor so that fuel could cool for potential off-
shipment prior to the Olympics to prevent acts of sabotage during
the Olympics. This action was nee'ded, CBG asserted, to preserve

- - _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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the Board's ability to order such off-shipment at a later date shoul:
it find such action 'essary. Delays in permitting the security
issue to reach hearin3 made it possible that there would be insufficier
time to order such a remedy, due to the lead time necessary kr
making shipment arrangements. They delays in resolving the security
contention were occasioned by UCLA's and Staff's insistence on
resolving, prior to any hearing being scheduled, the " threshold" issue
of whether sabotage protection was even required--a matter which is
now alleged to have been based on material false statements.
Thus, misrepresentations on the sabotage issue may result in grave
injury due to the delay they produced, a delay that may make impossible
resolution of the security issues prior to the period of greatest
ri s k-- the 01ympi c s .11/

11/ On January 18, 1984, the Board denied the motion for precautionary
shutdown and commencement of shipment preparations, questioning its
authority to do so prior to completion of evidentiary hearings on

Ithe security issues. The Board, indicating it was cognizant of
the risks associated with the rapidly approaching Olympics,pledged, however, to expedite said hearings:

We thus officially notice the level of terrorist
activity and the steps being taken in this country
to prevent it recently reported by the press /~ footnote
omitted7, as well as the unfortunate fact that Olympic
Games may provide a focus for such activity. The UCLA
Aroonaut is located in the midst of the 1984 Olympic Games.
Consequently, we will expedite our consideration of
Contention XX to the maximum extent possible so as to reach
a timely resolution.

Order at 5-6, emphasis added.

Ironically, a month later the Board suspended all action toward
resolving Contention XX pending resolution of the misconduct chargesit had leveled against Staff and Applicant. (Memorandum and Orderof February 24, 1984, at 1).

Af ter the Board denied CBG's motion for precautionary
actions to be taken now to preserve its power to rule at a later
date on the Olympics matter, California Assemblymen Gray Davis and
Mike Roos intervened, requesting UCLA Chancellor Young to shut
the reactor down prior to the Olympics and place concrete barriers
outside and hire guards at a minimum, and preferably to remove the
fuel and eventually convert to non-weapons-grade replacement fuel.

(footnote continues on next page)
_ _ _ ___ _ _ _ _ _ _ _ _ _ _ - _ -
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There are a number of questions raised by the allegations.
.

of ma terial f alsehoods tha t need to be resolved:
(1) Did Counsel for the NRC Staf f and/or UCLA, and/or

members of their respective organizations, make representations
f

that were misleadino or materially false?

.

footnote 11 continued / On February 2 it was discovered during
annual maintenance at the reactor facility that the control blade
system had been malfunctioning for some time and was in violations !

.

of the provisions of the Applicant's Technical Specifications. '

All operations of the reactor were suspended, pending resolution
of the problem. ' A week later a prehearing conference occurred at the
reactor, but the Board and parties were not notified of the developmen: 1

A weej after that. UCLA responded to CBG's January 9 motion for
curtai'1 ment of activities at the facility, but once again f ailed to
notify the Board or parties that the reactor's activities were
currently curtailed. In early March, Applicant finally did provide
said notification, with the statement that the reactor would be
shutdown until repairs--which would entail core entry--had been
completed.

On March 8, the University announced that the reactor
would be shut.down during the Olympics for security reasons, and
agreed to certain of the other requests of Assemblymen Davis and
Roos--barricades and an unspecified number of guards. At a press
conference on March 9, Chancellor Young conceded, in response to
media inquiries, that the reactor was already shut down dur to the
control system f ailure and would remain shut down through the Olympics
and perha ps beyond.

The shutdown--be it due to control blade malfunction or
response to public concern about a security problem during the ,

i

upcoming Olympics--does not resolve the security issues nor reduce
the need to resolve said matters well in advance of the Olympics.
Shutdown only affects the inventory of short-lived isotopes:
the public exposures due to release of isotopes such as
strontium-90 and cesium-137, as in arson or an explosion involving
incendiary devices, would remain unaffected by shutdown.
Furthermore, shutdown increases the thef t risk from now on and
will increase the ability to gain access to the fuel for destructive
purposes due to the fuel being removed from the core while repairs
are being performed.

| Thus, while the University's concessions to the public
l regarding Olympic security are a step in the right direction, they

do not obviate resolution of the outstanding security issues prior
to the Olympics nor, in CBG's view, the need to off-ship the fuel
at this stage. In certain key respects the announced situation
makes matters worse. Therefore, the delays occasioned by Staff
and Applic:nt representations about sabotage and related requirements,
the veracity of which have now been called into. question by the Board,
have made it very much an open question whether the adequacy,of

_,
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(2) Did Counsel or others associated with either party

fail to disclose facts that were material to the matter at issue?

(3) Were Counsel or other members of their respective:
organizations aware of material false statements, and if so, did

they attempt to correct them?

Material False Statement Include Omissions, Do Not Require Knowledge

of their Falsity

IIn considering the above three questions, it is important.

to keep in mind that " material false statements," as the term is

used in the Atomic' Energy Act, includes omissions of material.

f acts, and furthermore, does not require scienter (i.e. , knowledge
of the falsity of the statement) for the statement to be

" materially false" within the meaning of the statute. The case law
i

on this matter will be discussed in more detail in a following
'

section, but.it is clear from a public policy standpoint (i.e.,

theprotection of public health and safety, and the common defense

and security)'whether or not material misrepresentations

on matters of such gravity were made intentionally is of little

consequence. If misrepresentations occurred, decisionmakers

(both the Commission and the Board) who are charged with tremendous !
,

responsibility in making decisions to protect the public weal

cannot carry'out that statutory responsibility. Decisions
injurious to the public result when decisions are based on misrepre-

sentations--whether due to intent or incompetence or some other facter.

Thus the excuse that an individual whose representations were false

had failed to review the document about which he or she was making

representations is of little consequence--decisionmakers were relying
upon these individuals for accurate representations of f act, which
were assertedly being given.

However, the charges levelled by the Board against Staff |

and Applicant raise an . additional, serious question--whether the
material falsehoods were intentional, i.e. were designed to mislead

the Board. Both questions must be resolved; either alone is very
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In this case, misrepresentations resulted in three years

of delay during which ar, allegedly grossly inadequate security
plan was in. place without examination or resolution of its '

inadequacies--and without any such resolution in sight. A licensing

board could have made decisions of grave injury to the public |
based on the misrepresentations. The Commission may yet make i

incorrect decisions about the matter nationwide based on mis- !

representations in the Staff proposal (SECY 83-500) to eliminate !

sabotage protection requirements in the guise of " clarifying" !

long-standing practice. IT IS CBG AND THE PUBLIC, AS WELL AS THE
PROCESS ITSELF, WHICH ARE THE PARTIES INJURED BY SUCH MISREPRESENTATION'.

AND DELAY.

Continuing Objection to the Delays

It is ironic that the one sanction imposed to date has been

to further injure CBG and the public--by suspending and thus further

delaying resolution of the outstanding security issues.

The Board has accused the Applicant and the NRC Staff |

with misconduct and misrepresentation, which, if true, have delayed

unnecessarily resolution of important security issues in the case for

three years, making it more and more difficult to resolve those !

matters prior to the Olympics. The only action the Board has taken

to date is to suspend--a month after pledging to expedite--the

security proceedings, an action that rewards the Aoplicant charged
'with misconduct and further injures CBG, the victim of the alleged

misconduct.

We note that the licensee maintains Special Nuclear
|

Material (SNM) on site now, and has throughout the pendency of this

proceeding, without the adequacy of its protection resolved. The

longer said proceeding is delayed, the longer the Applicant charged

with misconduct may possess the material for which it is requesting

the license--even though its oriainal license expired long ago.

L .. .. - - - - - - - _ - - _ - - - . - - - - - - - - - - _ - - - - - - - - - - _ _ _ _ - - _ - - _ - - - - _ - - - - - - - - - _ _ _
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To date it. remains CBG and the public who are the ir.jured parties,
and the suspension of the proceeding (without accompanying license
suspension) rewards the accused. CBG maintains a continuing objection
to these. delays and the rewarding thereby of Applicant and injuring
thereby CBG and the public who must bear longer the risks of a
facility whose license has expired and whose safety and security
remains unproven.

The Analysis to Follow

Thus, the NRC Staff and UCLA have both been accused of
substantial misrepresentations about key security matters.

|

Each has responded with its arguments why the sanctions indicated
i

by be Board--action against Counsel pursuant to 10 CFR 2.713
and license suspension, revocation, or modification pursuant to
10 CFr 50.100--should not be imposed. These responses have included
argument, affidavits, and documents. An analysis of the adequacy--
and veracity--of the Staff and Applicant responses follows in
subsequent sections.

In the case of the NRC Staff, it did at least respond
to the Board Order, by and large, with affidavits from individuals
from within the Staff's organization, as required by the Order.
The principal problem with the Staff's responses is that,

numerous|

| documents contradict and directly call into question the veracity
and accuracy of the assertions contained therein. These matters|

| are detailed and analyzed in subsequent sections.

As for UCLA's filing, its primary problem is that UCLA has
failed to comply with the Board Order. Two of the four named attorneys
directed by the Board to provide affidavits failed to do so; none of
the Regents directed by the Board to respond did so; and none of the
key individuals within the licensee's organization who could be expectec

a _ ----- -
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to know of the documents contradicting the assertions of counsel
(e.g., Mssrs Ostrander, Wegst, Barber, Catton, among others)
have responded at all. Furthermore, the response from the one i

individual other than the accused counsel who did respond, security
officer Ashbaugh, f ailed to directly answer the questions posed by
the Board--whether he approved of Counsel's representa tions or atter;;e
to make changes to them. CBG provides some of the information
omitted from the UCLA response in the analysis thereof provided in
the sections that follow.

i

The ' charges against Staff and Applicant are serious, the
injury already occasioned is significant. At stake is the

'

integrity of the entire proceeding in the UCLA case, and of the
Commission's rulemaking consideration regarding Staff's proposal !

to eliminate research reactor sabotage projections. Thorough
analysis of the atingations and the responses thereto, and
presentation of information which sheds light on these matters,
is essential.

i
f

1
1

J

L _ _ _ _ _ _ _ _ _ ___ __
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Introduction

James Miller submitted an April 8, 1981, affidavit for
|

the NRC Staf f in which he swore that he had " verified" that the
UCLA reactor fuel was irradiated over 100 Rem / hour and therefore i

exempt f rom the requi rements of 10 CFR 73.60. Certain other
documents obtained under the Freedom of Information Act indicate

t

that UCLA had informed Miller that it could not meet the 100 !

Rem exemption, and that Miller had 1nformed other members of the
|

NRC Staff that UCLA could _not meet the 100 Rem exemption.

Miller's primary defense is as follows: (1) that the
documents which contradict his April 1981 affidavit, while true,
predate said affidavit, (2) that statements that UCLA "could not"
meet the 100 Rem exemption merely indicated that UCLA "was not"
meeting that level at that particular time, (3) that UCLA changed
its operations in January of 1981 so as to meet .he 100 Rem exemption,
and (4) that he, with the assistance of Robert E. Carter, performed

1

calculations prior to his affidavit that verified the irradiation
level of the UCLA fuel.

.

.

A review of the chronology and certain underlying documents
calls into question Mr. Miller's explanation, a's detailed below.

|
|

!

The April 1981 Representations
;

Mr. Miller's affidavit states in pertinent part:
(1) that he has " personally toured" the UCLA reactor facility and
can stated "from my own observation" that the security program
complies with the applicable requirements of the regulations, which ,

he defines as 10 CFR 73.67 (i.e., for less than a formula quantity
of SNM), (2) tha t "I can of my own knowledoe, state that UCLA does
not have on site the quantity of special nuclear material described
in 10 CFR 73.60" and that therefore 73.60 does not apply to UCLA,
only 73.67, (3) that "I have pers.onally observed" the security

. ,

.

- _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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arrangements at the facilty and "can state from my own knowledoe"
that there is not ready access to rooms containino vital equipment
or special nuclear materials and (4) that "I have verified that
the irradiated fuel in the UCLA reactor core emits radiation such
that the dose at three feet will be in excess of 100 Rems per hour
and that the design of the reactor makes accessibility to that fuel
very difficult." (emphases added).

In short, Miller stated under oath that he had personally
inspected the UCLA reactor facility and could, from his own knowledae
and personal observation attest that the amount of SNM on site
is less than that identified in 10 CFR 73.60 and that the
irradiation level of the fuel is in excess of 100 Rem per hour.

However, certain documents later obtained under the
Freedom of Information Act appear to contradict Mr. Miller's
sworn statements.

The Miller to Stello Memorandum

This memorandum from Miller to Victor Stello, Jr. ,
Director, Division of Operating Reactors, indicates that "we
have visited twenty-two non-power reactor licensee f acilities
(28 reactors) to assess their capability to meet the requirements
of the proposed Category II/III Rule." Miller went on to indicate
that he had previously told Stello that six licensees would be
affected by the " Upgrade" rule because they possessed formula
quantities of unirradiated special nuclear materials. However,
Miller, went on, further examination of then-current and then-
proposed safeguards rules resulted in identification of 27 reacters
that could come under the " Upgrade" rule because of their inability
to maintain fuel elements at 100 Rem per hour. A list of those
reactors was attached to the memorandum--UCLA was included.

_ _ __ - _ -_ -- - - - - - - - - - - - - - ----
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Miller explained that the then-current regulations
(pre-1979) exempted all irradiated fuel, in or out of core,
regardless of irradiation level, and thus the twenty-three
licensees identified were not currently required to provide the
physical protection associated with possession of formula cuantities {

tof SNM. However, Miller went on, that exemption would be
1
'leliminated with the publication of the " Upgrade" rule, and those ,

twenty-three licensees would then indeed have to provide the
)protection required for formula quantities. Their only alternative,

he indicated, "would be to irradiate and maintain the material to !
a self-protecting level." (emphasis added). (Note that the fuel,
to be exempted under the new rules, must both be at a self-protecting |
level while being irradiated, and must be able to maintain l

that level, i.e. even when not being irradiated. This will become
key when examining the Miller-Carter calculations asserted to
have " verified" that UCLA's fuel was self-protecting.) |

!

Miller went on to say, however, that the alternative of 'l

1exempting these particular reactors by virtue of self-protecting '

fuel could not be accomplished because the fuel elements (key,
{

not the whole core as assumed in the Miller-Carter calculations,
but the individual elements, as the rule clearly states) for

1

these reactors, including UCLA's, "cannot attain or sustain" I
i

j the 100 Rem irradiation level: '

!

As we now see the situation, the fuel elements
j

associated with these reactors cannot attain _or '

sustain a total external radiation dose rate in !

excess of 100 rems per hour at three feet; therefore,
;

these non-power reactors will come under the " Upgrade"
rule.

(emphasis added)
I

On the basis of his assertion that UCLA, and 22 other non-power
facilities, cannot either attain or sustain fuel element dose rates

| of 100 Rem per hour at three feet, Miller recommended that
non-power reactors be removed from the proposed upgrade rules

- _ - _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ .__



. _ , _ _ _ _-_ _ _ _ _ _ _ _ _ _ _ _ ._ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ . _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ . _ _ _ _ _ _ _

|

* ,

.:.
.

and separate rules be prepared for non-power reactors.

1

Thus, based on visits to 28 non-power reactors, Miller f
wrote Stello asserting that UCLA and numerous other listed

non-power reactors cannot meet the 100 Rem exemption and thus
had no alternative but to come under the proposed Safeguards Upgrade
Rule for facilities with formula quantities of SNM, which he
proposed not apply to non-power reactors but rather a special rule
for them.

,

.

If UCLA could not meet the 100 Rem exemption, could not
attain or sustain 100 Rem per hour for its fuel elements, as j

indicated in Miller's memorandum recommending exemptions for
UCLA and similar research reactors from the proposed requirements I

for facilities with formula quantities of SNM, then how could

Miller in his 1981 affidavit claim UCLA not only could but was
attaining and sustaining dose rates in excess of 100 Rem per nour
and thus was exempt from the rules for research reactors with

formula quantities of SNM7 One cannot have it both ways, it would
appear.

The Miller-Brown Letters i

On July 30, 1979, a e the time of publication of the
i

Upgrade rules, Mr. Miller wrote to Harold Brown, Environmental

Heal th and Safety Of ficer, UCLA, regarding protection of the j

SNM at the UCLA reactor facility. The letter begins as follows: |

Your reactor facility license authorizes you to possess
special nuclear material (SNM) of types and amounts that
exceed the " threshold" quantity defined by 10 CFR Part 73, j
t 73.l(b). Authorization limits will establish physical
3rotection reovirements under 10 CFR 73.47 and the Safeguar:s ;
Jpgrade Rule. The maximum possession limit will mandate '

that you comply with the requirements of the proposed
safeguards upgrade rule. . . j

._. _ _ _ _ - _ - _ _ _ _ _ _ _ _ _ _ _ - -
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Thus Miller informed UCLA (1) that its license authorized it to
possess in excess of a formula quantity of SNM, (2) that
authorization levels (not possession amounts, as later claimed
by Staff Counsel and implied in Miller's 1981 affidavit) would
determine required physical protection under the new rules,
and that (3) UCLA's possession limit "will mandate that you
comply" with the upgraded safeguards rules for formula quantity
facilities. This would appear to contradict Mr. Miller's

statements (and Ms. Woodhead's) that UCLA was, by virtue of the
|

amount of SNM, not subject to the rules for facilities with I

formula quantities (note that UCLA's shipment getting the asserted
amount of SNM below 5000 grams, and the subsequent amendment to
the license authorization level, did not occur until considerably
after Miller's affidavit.)

Miller went on in the letter to UCLA to indicate that I

the Staff had been directed to determine for the affected licensees
the status of physical protection at each, whether the impact of
the new rules might be closure, and what plans were being taken to
implement the upgrade rule. To do so, Miller asked UCLA to answer

a number of questions regarding the additional costs to the

facility if losing the exemption for all irradiated fuel (only
exempting 100 R fuel) forced them to comply, as indicated earlier

in his letter, with the Upgrade Rule. Miller also specifically

inquired about the capability of meeting the 100 Rem / hour exemption:

15. With 100 r/hr at 3 feet exemption criteria, can
you meet and maintain the SNM at such a level
continuously? What would the impact be on
current financial and operating resources? How would
it maintain the self-protection criteria affect
fuel replacement and costs therefore?

Brown responded:

15. It does not seem possible to meet the 100 r/m 1 sic 7
at 3' at all times for the reactor fuel. The Impact
of the upgrade rule would result in prohibitive costs
if unfavorably interpreted in our case.

(emphasis added)

-
- _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ .
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Brown indicated that it was not UCLA's intention to possess greate"
than a formula Quantity of non-exempt SSNM "because greater amounts
would entail financial costs, manpower requirements, and restrictic's !

which could not be met at this facility." He went on to say that
UCLA had "three alternatives":

Ask for a variance on the 3.6 kgs of SSNM in the corea.
of the reactor due to the difficulty in retrieving
it from the reactor,

b. Store the 4.6 kgs of non-irradiated SSNM elsewhere
off-site. '

i

c. Remove all the irradiated fuel from the reactor and
send it to ICRP for reprocessing and place the non-
irradiated fuel in the reactor.

,

Thus, UCLA was informed by Miller in 1979 that it had a formula
quantity of SSNM and would have to ccmply with projections for
such a level. UCLA responded that it wasn't possible to meet the
100 rem exemption criteria, and that UCLA was not prepared to
assume the financial ccsts, manpower requirements and other
restrictions which possessing a formula quantity under the new
regulations would entail, and that (if it couldn't get a variance
for the fuel in-core because of reactor design considerations 1/)
its only options were to remove either the irradiated or the

non-irradiated fuel from the site to get below the formula limit

as newly redefined.

Miller therefore had told Stello UCLA couldn't meet the
100 Rem / hour limit and would be significantly burdened if it must
meet the new requirements, and UCLA's Brown told Miller that it

wasn't possible for UCLA to meet the 100 Rem criteria and that its

only options to avoid the burden of protecting a formula quantity
,

were offshipment of fresh or in-core fuel. BUT A YEAR BEFORE i

FRESH FUEL WAS OFF-SHIPPED, MILLER IN HIS SWORN AFFIDAVIT ASSERTS

UCLA COULD AND WAS MEET!NG THE 100 REM EXEMPTION AND HAD AN AMOUNT
OF SNM LESS THAN A FORMULA QUANTITY.

t 1/ Variances for Argonauts because of supposed difficulty getting
access to the core due to the concrete blocks atop the core are

____mmm_ , _m __m - _. __- -__m
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Miller's Defense

!

Miller defends the appa rently con tradictory's ta temen ts
!

as follows:
i

(1) His statements that UCLA could not meet the 100 Rem
exemption were true when written.

(2) These s tatements all predate his April 8, 1981,
affidavit,

,

i

(3) UCLA subsequently increased its operations so as to
comply with the 100 Rem exemption,

(4) and Miller and a colleague " verified" this by
" independent calculation" prior to submittino his affidavit
to that effect.

Analysis

The 1979 Statements and the 1981 Affidavit Cannot Both Be Correct

Mr. Miller told the Commission, in an effort to prevent
the Upgrade Rule from being applied to non-power reactors, that
these reactors could not attain or sus tain the 100 Rem exemption.

j

He did not say that these reactors were not currently neeting
I

the 100 Rem exemption but that they were capable of meeting the
exemption with a minor scheduling alteration. He said just the

opposite--that these reactors, UCLA's included, were not capable
of meeting the 100 Rem exemption and therefore would face the
choice of closing or of tremendout additional expense if forced to
comply with the Safeguards Upgrade Rule.

.

i

L____________-- - - - - - - - - - . - - - - -
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Miller slides over this distinction in his second
affidavit when he talks of documents which he and other members
of the NRC Staff authored "which state that UCLA and other nonpower
reactors d,id not or could not meet the 100 rem exemption." (emphasis
added). The documents do not say that these reactors did not
meet the 100 rem level, but could; they said just the opposite,
that these reactors could not m?et the exemption. Both statements--
that UCLA could not meet the exemption and that UCLA was meeting
the exemption--cannot be true.

If Mr. Miller and other members of the NRC Staff merely
meant;-as he now claims,-that these reactors could but weren't
meeting the exemption, rather than what the statements plainly
say, that these reactors couldn't meet the exemption, then he and
his colleagues were making misleading s tatements to the Commission
on important matters of policy. The assertions that these reactors
could not meet the 100 rem exemption were made in support of
Staff arguments that they should be exempted from the Upgrade Rule
or would otherwise have to shut down. If, as Miller now claims,

these reactors could indeed meet the exemption via scheduling
changes, then the Staff recommendation to the Commission was
misleading and dishonest. There was thus another option than
reactor shutdown or tremendous expenditure to meet the Upgrade Rule,
and that was scheduling modification. The re would thus be no
basis for Staf f's recommendation to exempt research mactors from
the Upgrade Rule if indeed Mr. Miller's new assertion were correct--

that these reactors weren't meeting the 100 rem level but could by
a change in scheduling. His new assertion would make a mockery
of the Staff assertions to the Commission, which argued precisely
that the only option was to exempt the rea-tors from Upgrade because
they were not capable of being exempted under the 100 Rem rule.

1
,

i

L - - - - - - - - -
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Explanation at Variance with the Documents

Miller now asserts that there is no contradiction
between sayino that UCLA, and numerous other research reactors,
"did not or could not" meet the 100 rem exemption and then saying
that UCLA did and could meet the same exemption. This is patently f
ridiculous.

The documents make perfectly clear that Miller was told
by UCLA that it could not sustain the dose rate for the exemption,
and thereforei had no option but reduce fuel holdings or get another
exemption based on some other factor than 100 Rem. The Brown letter

- to Miller was most explicit- "It does not seem possible " to meet the
100 rem exemption. Brown wasn't saying that UCLA wasn't currently
meeting the exemption but could; he said UCLA couldn't possibly
meet the exemption, and thus had no option but to obey the upgrade
rule or reduce the fuel loading. This is made clear in the next
sentence of the Brown answer, saying that because it wasn't possible
to meet the 100 rem exemption for the fuel at all times, "The
impact of the upgrade rule would result in prohibitive costs if
unfavorably interpreted in our case."

Miller's own memorandum to Stello makes the same point,
and likewise contradicts Miller's current atterpt to explain away
the previous statements. Miller had been asked to assess what
impact, if any, the proposed Upgrade Rule could have on nonpower
reactors in the future if enacted. He reports that they would

have to come under the Upgrade Rule (which he indicates would be
a burden from which they should be deferred) because they would lose
the current exemption for fuel that was irradiated no matter what

the irradiation level. 'He says :

I

_ _ - _ _ _ _ _ _ _ - _ - _ _ - _ . - - -
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The only other solution would be to irradiate and maintair.
the' material to a self-protecting level. As we now see
the situation, the fuel elements associated with these
reactors cannot attain or sustain a total external'. dose rate in excess of T00 rems per hour at three feet;
therefore, these non-power reactors will come under
the " Upgrade" rule. The only immediately foreseeable
solution is to remove non-power reactors from the propose
safeguards rdles and concurrently prepare a separate

.

physical protection rule for non-power reactors. l

!

(emphasis added)
\.
1

Miller thus, in the very memorandum in question, indicates that

the only solution to prevent research reactors from having to
comply with the Upgrade Rule is to defer them specifically from it,
because the "cnly other solution" (to irradiate and maintain the

material to a self-protectina level") cannot be done by these reactors.
Obviously, if they could meet the exemption by modification to
schedule, then deferral from the Upgrade Rule would not be, as
he asserts, the only solution.

More particularly, it is clear from the memorandum in

question that Miller is talking about the future, not the present,

as he now claims. The verbs are all in the future--actions that

could be taken in the future to keep these reactors from having
to comply witn Upgrade. He is not saying that these reactors now

were not meeting 100 P.em--he says the only other solution to the

prospective loss of the exemption for all irradiated fuel, no

matter how highly irradiated,"would be to irradiate and maintain

the material to a self-protecting level ."-- a future action

which must be maintained to meet the exemotion. His very next

sentence says these reactors cannot take such a future action

| bictuse they are not capable of it.

It is thus clear from the very documents in question that
' Miller's new argument does not hold. He was not merely saying

that these reactors could but weren't meeting the exemption--

he was saying very clearly that these reactors were not capable of

meeting the exemption and thus had no option except to meet the
n--- - xx- n- -__n-_mc. , o_ __,n.
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no purpose whatsoever to either Brown's memorandum to Miller
or Miller's memorandum to Stello if the issue were merely whether
UCLA were meeting, at the time of the memo (before the new regulatic's
were to go into effect) an exemption not then applicable. The issue
was clearly Brown tellino Miller, in response to his inquiry, that
UCLA had no option but to meet the Upgrade Rule or reduce inventory
because it was not possible to meet the 100 Rem exemption, and
for Miller to tell Stello that research reactors had no option but
to be deferred from the Upgrade Rule because they could not take
the action of irradiating the fuel and maintaining it to meet the
100 Rem exemption. If Miller's current interpretation of his past
statements were correct, then he made misrepresentations to Stello
(and through Stello to the Commissioners) when he said there was no
option but to defer nonpower reactors from the Upgrade Rule because'
they could no,t meet the 100 Rem exemption. If they weren't but could,

as he now asserts, then there was another option, and no need for
deferral. Either Stello and the Commission ware misled by Miller,
or the Board.

Miller himself more or less admits that he was not merely
saying the reactors did not meet the exemption but could--he says
in fact in his January 9, 1984 affidavit that his previous statements
were that UCLA and similar licensees "did not or could not" (emphasis
acded) meet the exemption. If the licensees could meet the exemptior
by altering scheduling, then Miller misled Stello and the Commission |

when he said they could not and they had no option but to comply with
the Uparade Rule or be generically deferred f rom such compliance.

Mr. Miller's defense of the contradiction is further
eroded by review of other documents.

The Denton/Gossick Memorandum to the Commissi oners

Based apparently on the Miller-Stello memorandum, a
memorandum went to the Commissioners. From Harold Denton, thru Lee
a---n ~ sn~ ~,cc . cn _ _ , __ ~~_ _- -
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was entitled " Report on the Self-Protection C r i t e r i o r, . "

The memorandum first discusses the technical bases
for the 100 rem exemption, concluding that "it is doubtful that the
stated dose rate would be a deterrent to such a group L the then-
current characterization of potential adversaries 7." (id. at 20.
The memorandum goes on to repeat language from the Miller to Stello
memorandum about how the Safeguards Upgrade Rule removes the exception
for lightly irradiated fuel, leaving only as exempt fuel which is over
100 rem / hour. The memorandum then repeats and expands upon Miller's
previous assertions that these reactors cannot maintain the 100 rem
exemption, concluding, "The self protection capability of the
non-power reactors is tenuous." (emphasis added). The memo

lists a number of potentially affected reactors, including UCLA's,
saying that the dose rate from irradiated fuel from non-power reactors
is "freqsently less than 100 rems per hour at 3 feet." The memo
indicates further that even if some non-power reactors were operated
solely to irradiate the fuel to obtain the self-protection exemption,
an extended shut-down will result in decay below 100 rem and subsequen-
loss of the self-protection exemption, and thus these facilities,
even with operation solely to meet the exemption, would r.onetheless
be unable to maintain it and "would be required to meet the requiremer I

of the Safeguards Upgrade Rule." (id. at 4). Repeating that most
of the non-power reactors are in a " tenuous situation in maintaining
the self-protection capability", the memorandum concludes that they
would be forced to comply with the Upgrade Rule:

The impact of the requirements of the Safeguards Upgrade
Rule on the 23 affected non-power reactors / UCLA is listed
as one7 would be severe. The financial expense alone of
the upgrade requirements alone would force many of the
affected non-power reactors out of operation.

Thus, it is clear that when the Commission was told that

the self-protectino capability of fuel at reactors such as UCLA's

was " tenuous," the Commission was being told that therefore these

reactors would have no option but to obey the Upgrade Rule or be forced
out of operation by the costs cf the new Rule. The Commission was
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not being told, as Miller would now have one believe, that these
reactors currently were not meeting the reouiremert but were capable
of maintaining it were their operational schedules to change, but were
in fact being told the opposite--that even if operated solely to attempt
to meet the 100 rem level, these reactors could not maintain that level
because of the effect of any extended shutdown, and therefore the
reactors would have no option but to close their facilities or bear

the expense of the added security. It was on that basis that the
Commission was advised to defer compliance with the Upgrade Rule for
non-power reactors. If Mr. Miller's current explanation were indeed

,

correct, the Commissidn based that policy decision on misleading
representations by Staff.

The Catton-Reid Letters

On July 30, 1979, Robert W. Reid, Chief, Operating
Reactors Branch #4, wrote to UCLA regarding the new safeguards
regulations that had been published in the Federal Register on July 24,
regarding theft protection for nonpower reactors. Reid indicated
that the new regulations for research reactors " exempts SNM that can be
maintained continuously at self-protection levels of 100 rem / hour
at three feet." (emphasis added). Reid therefore requests from UCLA
information about its fuel needs and its ability,to meet the exemption
by maintaining continuously the 100 rem level.

On August 29, 1979, Ivan Catton, Director of the

Nuclear Energy Lab, responded in a letter to Mr. Reid. Catton told

Reid that UCLA required approximately 9.0 kg of SNM (3.6 in core,
4.7 cold SNM in storage, and .7 kg lightly irradiated in storage pits
then awaiting shipment), and concluded:

...none of the above mentioned material can be exempted
by the 100 rem /hr at 3 feet criterion.

This latter statement, confirming that of so einy other documents

and contradicting that of Miller's 1981 affidavit, responds directly
to Reid's notification of the new rules and need to amend Technical
Specifications to establish surveillance requirements for measuring

_ _-______________ _
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irradiations levels of exempted fuel. Catton responded that none of
L UCLA's-fuel can be exempted, thus no surveillance requirements were
i necessary. UCLA was not able to avail itself of the 100 rer exenptic ,

so no surveillance procedure for fuel irradiation level was needed.

SECY 79-187C

The key to the entire matter is SECY 79-187C.

Miller claims that what the Staff said in 1979 is that UCLA wasn't
meeting the 100 Rem exemption with current scheduling, but could if
operations were altered. As indicated above, the documents contradict I

said assertion, and in fact, if that were the Staff's intention,
then its recommendations that the Upgrade Rule be deferred or
many reactors would have to be shut down because they were not capable
of meeting the exemption would be absurd.

That the clear language in the communications between
UCLA and Staff, and between Staff and the Commissioners, means precisely
what it says--that it was not gossible for UCLA to attain and' sustain
100 Rem / hour--is made totally clear in SECY 79-187C.

The memorandum indicates that the Commission, in response
to the Staff recommendation in July of 1979 that nonpower reactors
be temporarily deferred from complying with the full upgrade Rule
and in the interim meet new 73.47/.60 requirements, requested the
Staff report back with information about how long the nonpower
reactors should be deferred from the Upgrade Rule. In SECY 79-197C,
the Staff reports back on those issues, indicating that some reactors
(in the 2 MW range) could meet the 100 Rem exemption but couldn't
maintain it during periods of maintenance, etc. The Staff indicates, ,

however, that there were seven other reactors who have an authorized
possession limit that would put them in Category I:

These seven cannot maintain fuel at above 100 rem /hr exemptior '

id. at 3
UCLA is listed as one of the seven.
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Enclosed with SECY 79-187C is a table, Table I,
entitled " Licensee Ability to Keep Fuel Self-Protecting (Above 100
Rem /Hr)." The table divides reactors into two basic categories---
can't maintain 100 rem /hr., and can maintain it. The latter category
is further subdivided into two subcategories: can maintain
100 rem /hr. exemption with normal operations, or with extra effort.
Thus, the Staff reported to the Commission on 22 nonpower reactor
facilities, categorizing them as able to maintain the 100 rem
exemption, or unable. The determination of ability to maintain the
exemption was based on whether the reactor could maintain the exemption
with normal operations, or with extra effort (e.g., with changed
scheduling).

If Mr. Miller's current ex planation--that these Staff
documents merely meant that UCLA wasn't meeting the exemption at '

its then-current schedule of operation, but that it was capable of
meeting the exemption if it changed said schedule--is truthful, then
UCLA should be listed in the column of Table I marked "Can Maintain
100 Rem /hr Exemption With Extra Effort." HOWEVER, THE STAFF LISTED

UCLA IN THIS COMMISSION PAPER AS IN' CAPABLE OF MAINTAINING THE 100
REM EXEMPTION, EITHER WITH NORMAL OPERATIONS OR WITH ALTERED SCHEDULE

IN WHICH EXTRA ATTENTION IS PAID TO MEETING THE EXEMPTION.
The Miller explanation that UCLA altered its schedule in January 1981
thus becoming " capable" of meeting the exemption evaporates when
SECY 79-187C is reviewed, because it makes clear, just as the other
documents do, that UCLA was incapable, irrespective of scheduling
alterations, of maintaining the 100 rem exemption. UCLA can't maintain
100 rem--either with its then-current normal operations, or with
altered operations. Miller's 1981 statements to the contrary are thus
false, if he asserts that Staff pre-1981 statements were true.
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Miller Defense 82--A11 Inconsistent Statements Predate April 1981 Affidav

As indicated at length above, even were this excuse

correct, it would be irrelevant, because the prior. inconsistent

statements clearly are at variance with the later statements in the

affidavit. The Staff was told by UCLA, and the Staff told the Commission

.that. it was not possible for UCLA to maintain the 100 Rem exemption.
In 1981 Miller tells the Board that UCLA is maintaining the 100 Rem.
exemption. One or the other must be false.

,

However, Miller's argument that the situation changed
and his April 1981 affidavit is thus not contradicted by prior

inconsistent statements hinges also upon his assertion that all '

the contradictory statements were prior to the 1981 affidavit. i

.That is false.

SECY 81-376 (June 12, 1981) Postdates the April Affidavit, and Contradict

Continuing the review begun at Commission direction

regarding the 100 rem exemption and related matters for research
,

reactors, the Staff reported back to the Commissioners on June 12,1981-- |
two months after Mr. Miller's affidavit, more than four months after |

UCLA supposedly made the operating scheduling changes. At page 2 of
Enclosure C of SECY 81-376, the Staff discusses the UCLA situation

|
'

explicitly with regards its ability to maintain fuel radiation doses

of 100 rem / hour. The Staff states explicitly--after Miller's affidavit-- |
|

When the f UCLA/ reactor is occasionally shut down for
periods of three days or greater, the irradiation levels

4

drop below the exemption threshold for short periods of I
time. This 3.6 kg unexempted fuel / in t he core 7 in

93% enriched U-235 unirfadiated
combination with 4.6 Kg(which is considered contiguousfuel locked in a vault i

site) would raise the amount of SSNM on-site to a formula
quantity.

Staff goes on to examine whether " credit" in a new regulation (the

proposed revisions to 10 CFR 73.67 currently out for comment) should
be given due to supposed difficulty in gaining access to the core due

__ _
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.would be ' permissible under the proposed new regulation but remains
impermissible-under the current regula tions--thos e in eff ec t a t the
time of the Miller affidavit.

THUS, MONTHS AFTER THE SUPPOSED CHANGE AT UCLA AND

THE MILLER AFFIDAVIT, STAFF DOCUMENTS STILL WERE CONSISTENT--
..

UCLA COULD NOT MAINTAIN THE 100 REM EXEMPTION..

!
!

Note that the Commiss' ion was told by the Staff that
UCLA fell below the 100 Rem level any time there was a shutdown of
three days or longer. Note that Mr. Ostrander, in his calculations
regarding dose rate for his fuel, assumed average shutdowns of seven !

days--a two hour run at the beginning of the week, then no operations
until the beginning of the next week. UCLA, in its interrogatory
answers of August 9,1982, (#13), states the only change that took !

~ place in January of 1981 is that UCLA paid additional attention to
ensuring that the reactor ran an average of two full power hours ,,,,,"" ;
per week. Thus, every week, week af ter week, the reactor was . ,,,,,"
in violation of the 100 rem level four out of seven days, over half, ;

the time. !
l

That the memorandum to the Commission took into account
new developments at UCLA is indicated by the fact that the memorandum !

states that the storage " vault" is considered contiguous site--
which Miller informed UCLA of in mid-January, and two weeks'later
came UCLA's pledge to maintain 100 Rem exemption--which UCLA and Miller [
had both previously stated was not possible for UCLA, could not be met,
and which months later the Staff informed the Commission remained

|impossible to maintain for UCLA. THUS MILLER'S DEFENSE THAT ALL
CONTRADICTORY STAFF DOCUMENTS PREDATE HIS AFFIDAVIT IS FALSE.

i

I

:

e
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Miller Defense 83--UCLA Increased its Doerations ir. January 1981
To Meet the 100 Rem Exemotion ;

i
|

I

Miller now asserts that his inconsistent statements on
the ability of UCLA to maintain 100 rem per hour can be explained !
by an asserted change in operations of the UCLA reactor that occurred
assertedly in January 1981. Miller says UCLA was not meeting 100
rem per hour before January 1981 but did maintain that level af ter
that date by modification to the operating level. Unfortunately,
there are no data or other documents to support that assertion;
what records exist contradict it.

Miller provides no support for his assertion that he verified
operations were changed at the reactor sufficient to now make the
reactor capable of reaching and maintaining 100 rem per hour for the
fuel. All he now puts forward is a single sentence in a UCLA letter
of January 29, 1981, which asserts.iwithout any specifics, that UCLA

:will temporarily schedule reactor operations to conform with the
self-protection criteria. However, a reading of his April 1981
affidavit gives the unmistakable impression that Mr. Miller had
personally confirmed that the fuel was self-protecting. The original
affidavit begins by saying Miller " personally toured" the facility,
that he "can state from my own observation" the facts asserted in his
affidavit, "can of my own knowledge" assert that UCLA does not have
the amount of material described in 10 CFR 73.60, and so on.
In fact, Miller now tells us that his personal " verification"
consists of having received a letter from UCLA with a one-sentence
pledge to operate the reactor (without specifics) so as to meet the
100 Rem exemption that both UCLA and Miller previously said was not possib !

Miller provides no basis for his assertion that UCLA
was now meeting 100 Rem when it wasn't before, due to change in operation.
He indicates no acquisition of data as to what that supposed operation
change was.

_ - - - _ - - - _ _ _ _ -
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Operations Actually Decreased After January 1979:

Miller asserts now that he was correct to say that
UCLA was not (or could not) meet the 100 Rem exemption prior to

'

January 1981 because its operational intensity was not sufficient
to dog:but after that time operations were so changed as to maintain
100 Rem. Miller's second affidavit indicates he relied on the
single sentence, unspecific pledge in UCLA's January 1981 letter
for that assertion. He appears to admit, therefore, that he did
not verify that matter, as implied in his original affidavit, but
merely accepted the UCLA pledge. (Calculations of dose rates based
on assumed operating schedules, of course, do not verify said schedules
are indeed taking place. That is done by checking operating records.)

Miller's original affidavit gives the strong impression
that, during his personal tour of the reactor he took measurements
of the reactor fuel irradiation dose rate. He now says he did no such

!thing (in fact, his tour took place in the summer of 1980, prior to
the supposed change, during a period in which the reactor was, by his
own admission, not meeting the 100 Rem exemption). Miller now
says he independently verified the dose rate of the UCLA fuel only
by calculation, from Washington. Those calculations are based upon

i

an assumed operating schedule, for which Miller indicates no action
to verify that said assumed schedule was actually taking place--i.e.,

{
was anything more than hypothetical. His April 7 affidavit is

instructive:

I have verified that the irradiated fuel in the UCLA reactor
core emits radiatin such that the dose at three feet will be
in excess of 100 rems per hour and that the design of the
reactor makes accessibility b that fuel very difficult.
In addition, UCLA has committed to schedule reactor operations ,

9

to maintain the self protection of the fuel in the reactor core.

(emphasis added)

Note that these are two separate sentences, with the transition

"In addition...". Miller, after a long discussion of his personal
| tour of the reactor facility, his personal knowledge that it doesn't

have more than a formula quantity, says that he has verified the dose
--n- n- n~- a _c o_ _,~ c _ _ n,

_ - - -
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says, UCLA has promised to schedule operations such as necessary
to maintain the dose rate he has independently verified.
HOWEVER, IT IS NOW CLEAR FROM MILLER'S 1984 EXPLANATIONS THAT

HIS " VERIFICATION" WAS BASED SOLELY ON THE SUPPOSEDLY INDEPENDENT
UCLA PLEDGE TO MAINTAIN 100 REM. He calculated that UCLA, if t t
operated at an intensity he assumed (but did not verify) for his
calculations, fuel bundles would be less than 100 Rem per hour and'
even the entire core would fall below 100 Rem per hour after 2.3 days
of shutdown (more on this below). But Miller's current assertion
that the contradiction between his prior statements and his 1981 |

affidavit is due to changed operating schedule for UCLA rests 1 solely
on the single sentence pledge in UCLA's January 1981 letter:
"We are scheduling reactor operations to conform with the self-protection
criteria for the in-core fuel."

,

Had Miller " Verified" the Matter, He Would Have Discovered '

Operations Declined Af ter January 1981
1

As indicated above, Miller's April 1981 affidavit
!

gives the strong implication he personally measured the dose rate of
the fuel during his site tour. He now says his " verification"

was solely done by calculation in Washington. For the " verification"
to be a " verification", and to be "in addition" to UCLA's pledge>

to change operating schedules, he would have to have independently
at least determined the input numbers for his calculation.
In particular, he would have had to independently verify the scheduling

,

intensity--the first step in the calculation. However, he now says|

only that UCLA pledged without specifics to have enough operations
to maintain 100 Rem. How then could he come up with an assumed
operating schedule to even begin his calculation? As will be discussed
below, it appears he and his colleage Mr. Carter simply picked a number
out of the air--2 full power hours every 2.3 days. Yet the affidavit
gives the Board the impression he verified the dose rate himself.

_ _ _ - _ _ _ - - _ _ _ _ _ _ _ _ _ _ _ _ _ . __ _ _ _ __ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - ___
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It is true that the operating intensity assumeo by Miller and Carter j
5(2 x 10 sec.--picked because it was a nice rour: number?)* would have !

indeed have been an increase in operational intensity for the UCLA
reactor, as asserted by Miller now. However, he did not, as claimed,

|

verify the matter. Had he, he would have known that the number picked
out of thin air was considerably in excess of the actual operating
intensity for the reactor in question, and, in fact, impossible,

given weekends, quarter breaks, holidays, and so on.

Miller's assumption--a minimum of 2 full power hours,

followed by a maximum of 2.3 days shutdown, represents a minimum
of 6.1 full power hours per week, each and every week, evenly spaced
every 2.3 days apart, for a minimum of 6.1 x 52 = 317 full power hours <

)

per year, evenly spaced throughout the year. THE ANNUAL REPORTS

SUBMITTED BY UCLA TO THE NRC INDICATE THAT 317 FULL POWER HOURS PER YEAR ,

IS GREATER THAN THE OPERATIONAL INTENSITY AT ANY TIME IN THE LAST DECADE

INCLUDING THE 1981-1982 PERIOD CLAIMED BY MILLER TO HAVE INVOLVED A !

CHANGE IN OPERATIONS TO MEET THE 100 REM CRITERIA. Miller's personal

verification of UCLA's dose rat'e is based on data he did not " verify"

as claimed and which are not true as claimed.
More important, perhaps, is that the actual data demonstrate

that Miller's assertion that he verified that operations changed

to meet the 100 Rem exemption is false. Doerations did indeed change
in 1981 at the time specified by Mr. Miller--they decreased. What

follows are operations data from UCLA's annual reports to the NRC:
.

.

* The " increased" operating intensity assumed by Miller for UCLA
is found at page 3 of the . Carter typed calculations: 2 hours of
irradiation time at 100 kw, followed by 55.6 hours of shutdown decay,
or 2 x 10 sec, or 2.3 days. o

,

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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[ ' YEAR
1979 1980 1981 1982

1

*
EQUIVALENT FULL POWER HOURS 294 289 239 185

Note that the change that took place in 1981 was downward,
not ' upward; that operations af ter Miller claims operations changed
were less intense than in the years previous,fyears in which Miller
admits UCLA'didn't meet the 100 Rem exemption.

.'
These summary data are taken by UCLA from its operating

logs for the reactor, logs available to the NRC for independent |

verification, verification Miller clearly wishes the reader of his

April 1981 affidavit to believe he conducted, if not actual measurements
i

In short, Miller's statement that operations changed
after January 1981 to reverse his previous statements that UCLA could !

not meet the 100 Rem / hour exemption appears false. Furthermore,
it appears quite false to assume, as his 1981 affidavit does,
that he personally " verified" the dose rate of the UCLA fuel.

He was' wrong about its schedule (falsehood one) and did not " verify"
the dose rate (falsehood two). As will be seen below, his assertions

!

based on his " calculations" were likewise false,
i

i
!

Miller Defense #4--Verification by Prior Calculation j
i

As indicated above, the Miller 1981 affidavit is clearly i

misleading in that it implies Miller, as part of the personal tour !

and out of " personal knowledge" referred to repeatedly throughout the !

| affidavit, measured the dose rate of the fuel. In particular, he

says in paragraph 5 of the original affidavit that he "can of my own
4

knowledge" state that UCLA does not have the quantity of special nuclear
material described in 73.60. He now admits he had no such personal i

knowledge, he took no such measurements, and that his " personal knowledgt ]

and " verification" consisted of calculations performed in Washington

| based on an assumed, unverified, operational changed schedule.
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CBG has repeatedly protested in this :*oceeding about
opposing' parties making conclusory statements in sworn testimony

,

or affidavits but shielding the f actual basis for said statements.
CBG has, of ten demonstrated the falsity of the conclusory statement
when the~ supporting documentation is finally made available and;

-scrutinized. This problem--which damages beyond measure the evidentiary
record upon which a Board is,to make judgment--is reinforced by 1

examination of the " calculation" Miller now puts forward as basis for
his conclusory' statements about having personally " verified" the
dose rate for the UCLA fuel,

i

The Carter written calculation is dated April 14, 1981,
one week af ter the Miller April 8 affidavit. Miller claims that i

'tthe- calculations were actually performed prior to his affidavit;
!

it is clear, however, that at least one of the calculations described
in said_ April 14 was not available at the time of the Miller affidavit, I

as Carter indicates in the last two pages that information from UCLA's
Neill Ostrander and his calculational method were not obtained until i

10 April, two days af ter Miller's ' affidavit. Clearly none of that

information could be used in support of the April 8 affidavit. j

What Do the Calculations Say? I

Calculation 1, based on Williamson's " method for estimating
{

the dose rate at three feet from an i rradi ated MTR-type f uel element"
](emphasis added, p. 1) is discussed in the first two pages, however

-no calculational result is reported. Note that the Williamson method
(created under contract for NRC for determining compliance with 10

|

CFR 73.60) is based on individual fuel elements--as the regulation |
1s written (radioactive material not readily separable from other
radioactive material). This will be discussed below, but note that
Carter and Miller immediately violate the method by switching to
consideration of dose for whole core rather than individual fuel
elements, as required by the Williamson method and the regulations.

_ _ _ _ - -__ _ _ -____ ____

.
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Miller and Carter then modify Williarson's assumptions, i

but conclude nonetheless (p. 3) that the dose rate per fuel element
is 11.9 rem / hour--clearly in violation of 10 CFR 73.60.

The assumptions used, as mentioned above, are two hours
of operation at 100 kw, with decay time of 55.6 hours, said
(falsely) to be " appropriate for the UCLA operations.'

Page four of the calculations, in the version obtained
by CBG under FOIA, indicates two lines have been blocked out in
the sentence "In Williamson's derivation; it was assumed that a flux of

5 -1 c,-2 is equivalent to one rem-hr'I5 x 10 g,y,3 " What follows...

is unknown, as the same material appears to have been removed from
the version provided the Board. Does it, as CBG suspects, relate
to the fact that Williamson's method calculates dose per bundle, as

'

required by the regulation? Williamson's own descriptions of the
proper calculational method, supposedly relied upon here by Miller
and Carter, indicate that the dose rate for the UCLA fue,1 elements
would be less than 1 rem / hour.

Method V is a description of Neill Ostrander's calculation,
provided to Miller by phone two days after Miller's affidavit.
Ostrander told Miller UCLA assumeda single two-hour run at 100 kw,
and that the dose for the full core would drop to 40 rem per hour
one week later, and down to 26 rem per hour the following week.
Ostrander further indicated that the full core could be at 100 Rem / hour
if the reactor operated 200 kw every Monday without interruption.
This assumed operational intensity is one third that assumed by Miller
in the calculations on which he based his affidavit--thus if he had
used the operation history told him by Ostrander on the 10th in the
calculations he was relying upon on the 8th, his conclusion would be
UCLA couldn't meet the 100 Rem level, even assuming the whole core.

* See, e.g., "Self Portection Criteria for Research Reactor Fuel"by T.G. Williamson, August 1981, p. 7, indicating 1.5 MW-d/kg U-235
jngast}8 months;1 rem / hour. UC,LA has 3.5 kgo oserates logg gloal

_ - __
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In other words, Miller and Carter.said UCLA could meet.
;

E the 100. Rem exemption (assuming it applied to the whole core rather
than individual elements, as required by the regulation) if
UCLA had increased its operating pattern to six full power hours per
week, evenly spaced at 2.3 day intervals. Two days after submitting
the affidavit, Miller is informed by Ostrander that UCLA is assuming
an operating schedule of only two full power hours per week, one third
the level assumed by Miller and less than the operational level
in'1979 when Miller'ha'd concluded UCLA couldn't meet the 100 Rem level.
BUT MILLER DID NOT CORRECT HIS AFFIDAVIT WITH THE NEWLY-RECEIVED INFORMATI'
Miller had been told by Ostrander two days after his affidavit that
the calculations were based on an erroneous assumption about three-
fold higher than actual operating schedule. Miller did not correct
assertions he.now knew to be false. While it is true that Ostrander's
calculation indicated 100 Rem / core could be maintained if the
reactor ran every Monday, but would not be maintained if that did not

.

happen (i.e. for vacation or maintenance or malfunction), Miller's
,

independent verification indicated that UCLA's core would go below
100 Rem if'the reactor'did not run 2 full power hours with a shutdown

,

of only 2.3 days. Miller's conclusion--that a shutdown of 2.3 days ,

puts UCLA over the 100 Rem level--meant that the. moment he learned fror
UCLA that its actual courating schedule was with f ar larger shutdowns
than 2.3 days (in fact, shutdowns of at minimum a week), he had an
ironclad obligation to inform the Board that the statements he made
in his affidavit were not correct, based on the information he receivec

from-Ostrander two days later. Miller's " independent calculations"

asserting that a 2.3 day shutdown led to violation of the 100 Rem level,
coupled with the new information from Ostrander that UCLA was actually
' assuming a schedule of 7 day shutdowns, meant that Miller's independent
method demonstrated, with the Ostrander scheduling information, that
the conclusions asserted in the Miller affidavit were false.

It remains a mystery how Miller and Carter could assume

a 2 full power hour schedule every 2.3 days when Ostrander was assuming
an average of 2 such hours per week and when the Miller-Carter assumed
-~-nx- n- - - - - , , ~ . -~- - __ -,__ . - -
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a mystery how Carter and Miller could honestly assume a 2.3 day
shutdown (55.6 hours) when every single weekend meant a minimum
shutdown of 64 hours, assuming that the reactor c ntinued to operate. <

until the close of business on Friday and started up again immediately
at the start of business on Monday.

In short, the calculations actually demonstrate the

f alsity of the statements in the Miller affidavit. Their own
estimates are 11.9 rem / hour (p. 2); the Ostrander calculations

they report indicate doses of 40 rem per hour a week af ter a run,

26 rem / hour the following week. More particularly, their

most optimistic' calculations--based on whole core, rather than
,

individual elements as required--indicate doses falling below

100 Rem per hour af ter 2.3 days, whereas UCLA scheduling modification
was merely to operate an averace of 2 hours per week (see UCLA interrog.-

i

answer 13). The operational intensity assumed by Miller and Carter |
was not independently verified and was false. Their own computational

method, with the operating schedule provided by Ostrander two days ,

after the affidavit, indicated the affidavit's conclusions were false,-

but not notification was made to the Board.
!

The Assumption of Doses for the Full Core

The Carter-Miller calculations typed up a week af ter
L the Miller affidavit make two basic sets of calculations: one for

radiation dose per bundle, as the regulation requires, and another |

for radiation dose for the whole core, not permitted by the regulations.

The exemption as fully stated is: ...except that a licensee is |
"

|
exempt from the requirements of this section to the extent that he

| possesses or uses special nuclear material which is not readily separable i

'

from other radioactive material and which has a total external radiation
I

dose rate in excess of 100 rems per hour at a distance of three feet

from any accessible surface without intervening shielding." (73.60).
(emphasis added). As the Carter-Miller typed calculations make clear,

the basic method for such calculations, the Williamson models, are
o-_ c. ~ . . c ~c c- ___ _ .. _ _ _ , _ _ _ , -~---_,~n_ n-_--
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and Miller ignore Williamson and the regulations and 90 ahead and
make additional calculations for the whole core. Obviously if the

whcle core is at 100 rem per hour, each of the twenty-f our f uel
elements will be very much less than 100 rem, as in fact indicated
in their calculation.

That the regulation and standard Staff practice was
consideration of dose per fuel element, not whole core as relied
upon by Miller and Carter in the calculations shielded by failure to
be included in the affidavit, is made clear from numerous Staff
documents. For example, the ' Staff was asked by the Commission

!

to study the 100 Rem exemption. It contracted for a study to be i
'

performed by Los Alamos. That study makes clear the unit for
consideration of dose exemption is the fuel element ("Special Nuclear
Material Self-Protection Criteria Investigation". December 22, 1980").
Reporting on thAt study to the Commission, the Staff in SECY 91-376
again made clear that the unit that must meet the 100 Rem exemption
is the fuel bundle. (In that memorandum, the Staff reported on its
review whether TRIGA FLIP fuel must be considered per rod or per bundle,
given 'the ease with which the radioactive material can be separated
from other radioactive material in the cluster by separating the rods,
concluding that the bundle, not the rod was the unit that must meet
the 100 R exemption. The memorandum clearly indicates it is not the
whole core, however.)

This was made patently clear by the NRC Staff at the
Safeguards Upgrade Meeting in August 1979 (at which UCLA's Os trander
was present.) At page 84 of the transcript of that meeting, called
b"y NRC Staf f to exolain the safeguards requirements for nonpower
reactors, a non-power reactor licensee representative asks whether
the 100 Rem per hour exemption is for all five kilograms of fuel
or "just one little unit." Ramos of the NRC Staff says in response

,

the regulations "says any element not readily separable." He indicates
ithat it would require a rule change to go from considering single j

units having to meet the 100 Rem to larger quantities involving a
collection of bundles.

)
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This is made even clear at Dage 102 cf the transcript.
Beginning on page 101, is the followina exchange, including two
representatives of the Argonaut reactor at Virginia Polytechnic

iInstitute, a sister to UCLA's reactor:
1

MR. FURR: Keith Furr, Virginia Tech.

I'd liek to address a question to Mr. Burnett.
Since we have MTR type fuel rather than the-rod
type fuel, what is going to be considered the basic
thing that has to meet the 100 R rule? An element
or a plate within that element?'

MR. RAMOS: At the present time, it's a fuel-

element which can be anywhere from ten plates to
18 plates, depending on the configuration.
MR. FURR: Okay. Then you have an answer.

MR. CARLSON: One single element.

MR. RATIOS: An element. Not a plate, now; an element.

MR. CURTNER: Alan Curtner, Virginia Tech.

Our question, that MTR fuel, all you would need is
one pair of heavy tin-snips and you could break a --

MR. RAMOS: I'm aware of how your fuel's put together.
I've seen a lot of it. I realize that with a good sledge-
hammer, you'd probably need a tin-snip, but you know, that
is considered not readily separable. The TRIGA people
have a bigger problem because they're just really
screwed down. It's easy to knock that one off. I almost
demonstrated it the other night.

(emphasis added)

Thus a reactor essentially identical to UCLA's was told--by NRC Staff,
including Carlson, and with Burnett and Knulsen present, as well as
UCLA's Ostrander--tha't each element must meet 100 Rem / hour. Readily
separable means what it says--you can readily separate one bundle
from another, because they are not connected, but you cannot readily
separate one plate from another because they are bolted together into
an element. The Carter-Miller assertions that UCLA could meet the
100 Rem exemption were thus false, based on the then-unstated assumption
n ~e- ---- .~nn n_ -_ . .. - -- - - -
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That the Miller affidavit is based on the false use of
the full core rather than individual fuel elements as reouired by
the regulations is confirmed by NRC Staffmember C.K. Nulsen, who was
also present at the Upgrade Meeting and who provided an affidavit

for Staff in the March 1984 response to the allegations of misconduct.

Surprisingly, he does not mention this false matter regarding Miller.
Nulsen stated on August 13, 1982, that the current rule regarding
exemption for 100 R/hr. is per fuel element, not the entire core

as asserted now by Miller in his calculation. (See Hirsch affidavit
attached to CBG Response tu NRC Staff's Motion for Summary Disposition
as to the Issue of the Applicability of 10 CFR 73.60 and the Need to

Protect Against Sabotage, dated September 7, 1982.) '

Indeed, the Nulsen, Ramos, and Carlson statements--

all of which contradict the Miller representation--are further supported

by additional Staff SECY documents. SECY 82-456 also indicates that
it is the individual fuel element that must meet the exemption.

(See, e.g., p. 3, discussing proposed amendments to 73.67 which would

require that the average dose per element be 100 rem, with the lowest

dose per element as 50 rem. This has not yet been adopted; as indicated

in the memo attached to the Hirsch affidavit referred to above,

Nulsen confirms that the current rule is all elements must be individuals

over 100 rem /hr. , with the proposal permitting averaging but not yet

approved. Even the new proposal would reoufre the dose be per element.)

The calculation based on full core dose was f alse, in

violation of the regulation. Carlson and Nulsen, as well as Ostrander

and others present at the Upgrade Meeting or aware of these other

Staff documents making clear the exemption was per e'ement, did not

come forward to correct or supplement the assertions by Miller now

known to be false.

| Even Assumino Dose for the Core, the Miller-Carter Calculations
| Contradict the Miller Affidavit

We have shown above that the calculations now put forward

by Miller to show the truth of his statements in his April 1981
I affidavit show the opposite. They show per element doses of 11.9

rem /hr given the operating assumptions used (p. 3 of Carter typed
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calculations.). The' material now put forward by Miller in support
of his 1981 sworn statements, coupled with the language of the regulation
and the Nulsen, Carlson, Ramos statements, as well as the consistent

{statements in various SECY memoranda, demonstrate that UCLA could not )
in fact meet the'100 Rem exemption--just as Miller's prior inconsistent )
statements had asserted.

However, even were one to ignore for the moment the
false use of full core instead of individual fuel elements, as

, required, the calculations now put forward by Miller still demonstrate
~

that his assertion in 1981 was false, still show UCLA could not
maintain the 100 Rem per hour exemption, even for the full core.

As indicated above, the Ostrander calculations included
in' the Carter typed calculation indicate the fuel dase goes below !

i100 Rem in slightly over a week, to 40 rem per hour, and down to '

26 rem per hour the next week--this for the full core.
|

The Miller calculations are even more explicit. In Miller's !

new affidavit he states, after repeating the assertion from his |
previous affidavit that he had verified that the irradiated fuel

in' the UCLA core emits radiation in excess of 100 Rem
1

This verification was done utilizing a calculational
technique to determine dose rate at given distances for
a reactor core with fuel similar in design to UCLA and

i

assuming given operating times at a oiven power with
given decay times. A copy of the typed version of the
calculation is attached. The absolute number is not
important. What is important is that the dose rate |
will remain above the regulatory self-protecting criteria

| for a given decay period.
(emphasis added)

|
| The key, of course, is that if the calculations are correct, the fuel

remains above the regulatory self-protecting criteria only for the

assumed decay period, and falls below the self-protecting criteria
,

for shutdowns longer than the assumed decay period. The calculation
1 - o--- - o_ nnaas- ---- , .ns- -- - - - -- --
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assertion in his first affidavit is correct, but that it is false.

The calculation demonstrates that UCLA cannot maintain self-protecting
levels, even for the full core, and, in fact.'that the core goes below
100 Rem whenever the reactor is shutdown more than 55.6 hours, the
"given decay period" assumed by Miller and Carter for the calculation.

As indicated above, the shutdown for any weekend is at minimum
eight hours longer than the . time ascertained by Miller and Carter
to be the period durino which self-protection could be maintained.

Furthermore, as indicated above, the actual " commitment" to Staff

was at best to operate the reactor an average of 2 full power hours
per week (see UCLA interrogatory answer 13), whereas the Carter
calculation requires operation of 2 full hours every 2.3 days,
a schedule more intense and more regular by far than the facts.
The calculation Miller claims supports his affidavit in fact

demonstrates its falsity--the calculation, even accepting all its

assumptions, shows that the reactor cannot maintain and sustain the

100 Rem exemotion, because it goes below that level af ter only 2.3

days. (The Ostrander calculations reported in the Carter memorandum
cannot be used as support for the Miller affidavit, as Miller did not

learn of them until two days after he submitted the affidavit.)

That the cited calculations show the f alsity of the

1981 Miller af fidavit is made clear by SECY 81-376. As indicated

above, it concluded (Enclosure C, p. 2) that UCLA had a formula
quantity on site because "When the reactor is occasionally shut down

for periods of three days or greater, the irradiation levels drop below

the exemption threshold for short periods of time. This 3.6 kg
,

unexempted fuel in combination with 4.6 ko 93% enriched U-235

unirradiated fuel locked in a vault (which is considered contiguous

site) would raise the amount of SSNM on-site to a formula quantity ."

(emphasis added). The SECY document, written after the supposed

| operating schedule change at UCLA, makes clear that the only way to

| exempt UCLA from the 73.60 requirements would be through the proposed

amendments discussed in that memorandum, which have not yet been adopted,
which would eliminate 73.60 and give certain credit (not currently

given) for reactor configuration and accessibility to fuel. '

.
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The' conclusion in SECY 81-376 that under current
regulations (several months after Miller's affidavit) UCLA possessed
a formula quantity is intriguing in light of the 2.3 day decay period
conclusion from the Carter-Miller calculation. SECY 81-376
concludes that UCLA has a formula quantity because the radiation
level of its fuel goes below 100 Rem for shutdowns of three days
or longer. Miller and Carter came to the same conclusion (2.3 days
being the threshold), but didn't tell the Board that, in fact saying
the opposite of SECY 81-376. (UCLA, in addition to the discussion '

in Enclosure C of that memorandum, cited above, is listed as

a licensee with more than a formula quantity that would at some
time in the future take action to reduce its holding of SNM to I
below the formula level, an action which finally took place in the
summer of 1982; see p. 2 of memorandum).

It would appear that the Staf f, f aced with the same

calculation that UCLA's fuel went below the 100 Rem level in approximately
three days of shutdown, told the Commission UCLA had a formula quantity
and the Board that it didn't'

If the statements in the SECY document represent a new

calculation, the Board was never informed of the new development,

as it should have been. Whether the SECY conclusion was due to
a new calculation or differing interpretation of the same calculation,

the Staff had an ironclad oblication to inform the Board of the

information which would have shed a different light on the Staff's

| previous representations,

l

Miller in April 1981 swore that he had verified that the i

UCLA fuel was in excess of 100 Rem, that he could attest by virtue

of " personal knowledge" that UCLA had less than the amount of SNM

specified in 10 CFR 73.60. The calculation he now puts forward to

support that sworn statement demonstrates the opposite--even if one

considers the whole core, UCLA cannot maintain the 100 R exemption

because the fuel goes below the limit after a shutdown of only 2.3 days.
. -- - , - - - - , ~ ~_ -naa_ cc- , ,~ . ~ .
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inability meant UCLA had a formula quantity. Miller told the Board
the opposite, although without any supporting data. The submission
now shows that the statement was untrue, and that the previous and
subsequent Staff statements on the subject wer,e correct: UCLA could
not attain and maintain the self-protection criteria. Miller's
statements to the Board were untrue.

Misleading Implication that MillerHadMeasured\theDoseRate
\

*

Perhaps the most troubling aspect of\ the Miller 1981
affidavit is the clear implication--which turns but to be false--

I

that he had personally measured the fuel dose rate he was now attesting
to. His affidavit begins by saying he personally \ toured the reactor
(t 4) and "can state from my own observation that ithe security program
at UCLA complies with the applicable requirements if 10CFR 73.67."
(emphasis added, P 4). However, the facts of the natter are that

Miller's tour occurred prior to the supposed change in operations,
3

during a period when he now admits UCLA had a non-self-protecting
formula quantity, thus making the applicable regulation 73.60.
He made no personal observation that could form the basis for the
sworn statement that the only applicable requirement,is 73.67.

In paragraph 5, he states:

Additionally I can of my own knowledoe, s tate that UCLA
} does not have on site the quantity of special nuclear
! material described in 10 CFR 73.60 and that, therefore,

this section of 10 CFR Part 73 does not apply to UCLA,
and that only 73.67 (d) of Part 73 applies'to the UCLA

'

security plan requirements.
(emphasis added)

However, Miller now makes clear he had no personal knowledge of the
I matter at all, but rather only did calculations based on what he

assumed, without verification or other personal knowledge, was UCLA's
operating schedule. More importantly, it is now admitted by Staff
that UCLA did indeed at the time of this affidavit have on the site

i

I the quantity of SNM described in 73.60. Counsel for Staff in her January
I am aman _a__mo__ o_ mm man - - -- ---
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ouantities of SNM to be subject to 10 CFR 73.60, but asserts
that it was exempt from 73.60 by virtue of its irradiation level, I

not its quantity. In paragraph 7 Miller asserts that the irradiation

level is sufficient to exempt it; one cannot help but read paragraph
5 as telling the Board that in addition it is not subject to 73.60

because the quantity is insufficient. (It is important to keep in
mind that at this stage the Board did not know how much SNM was
actually on site--all it had was UCLA's application for an upper limit,
and Staff's argument that authorization levels did not apply, only
actual possession levels, and Staff's assertion that CBG was operating
out of " lack of information" as to the quantity of SNM acuta 11y on
site. TR 389. Thus a representation by Miller that he had toured

the facility and knew of his own observation that the amount

of SNM on site was less than 73.60 levels, in addition to his

assertions on the next page of his affidavit that the material that

was on site was highly irradiated, could not help but be read as

indicating two separate grounds for throwing out CBG's contention
on summary disposition--Miller asserting CBG was wrong about the
amount and wrong about the irradiation level, when it turns out CBG

was right about both. This is one more reason why the behavior of
Staff in making conclusory statements and shielding from the Board
and parties the factual basis therefore, which turns out to contradict

the statements, is so destructive of the Board's duty to obtain a

factual and complete record upon which to base important public health

and safety determinations.)

Finally, MiDer also says that he can of his own knowledge
state that only 73.67(d) of Part 73 applies to the UCLA security
plan requirements. However, Miller's memorandum of June 2B, 1979

to Bob Burnett states clearly that reactors with less than formula

quantities of SNM (the category Miller asserts is correct for UCLA)

must meet both 73.40 and 73.47 (now 73.67). Thus, his assertion

that he can of personal knowledge stated that only 73.67 of Part 73

applies is false; his own personal knowledge knew that 73.40 also applied
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Miller went on in paragraph 6 of his affidavit to

report " personal observations" of the facility made on his tour
which he alleged contradicted the contention. And in the final,

paragraph--the key one in question--says he has " verified"

that the irradiated fuel in the UCLA core emits radiation such that the
dose at three feet will be in excess of 100 rems per hour.
But we now know that his tour was when the fuel was below 100 rems
per hour, that he did not personally determine the fuel dose at all,
and that he did nothing to verify the supposedly changed operating
schedule that formed the basis for his calculation based on assumed-- I

and false--operating frequency. Furthermore, the last sentence
.

of tne paragraph makes clear that his " verification" of the fuel

dose is independent of the UCLA commitment to schedule reactor
operations to maintain the dose rate, whereas it was totally
and exclusively dependent upon said non-verified promise.

It is impossible to read the Miller affidavit without

believing that Miller is saying he toured the facility, knows
from personal observation that UCLA had less than 5000 grams of
U-235 on site, and that from those same observations he had verified

that that portion of the SNM on site that was in the core was

irradiated at more than 100 Rem / hour continuously and that he had
received commitments to maintain the conditions he found on his
inspection at all ' times. In fact, none of this was true.

Miller's inspection was during a time / hen UCLA had on site

about 9000 grams of SNM, when the fuel was, by Miller's own admission,
irradiated at below 100 rems per hour, that he made no measurements

at all, and his " verification" consisted of receiving Wegst's January
1981 letter with its unspecific pledge regarding operating schedule
which Miller did not verify. His calculations, in fact, show that

UCLA couldn't maintain 100 Rem for more than 2.3 days of shutdown
and thus could not qualify for the exemption, as the Staff in fact

informed the Commission in June 1981 in SECY 81-376. However,

the Staff did not so inform the2 Board, but swore the opposite was true.

_ _ _ - _ _ _ _ - _ _ _ _ _ _ _ _ _ _
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Furthermore, the failure of the Staff to serve the

Miller-Wegst letter of January 1981 upon the Board and parties,

as required, a matter not denied by Staff (there is no denial in

the Staff response on this matter that it indeed did provide the

letter and information therein nor that it was required to do so),

meant that the Board was not on notice that the Staff had, a few

days before arguments to the contrary on the matter were heard and
a few months before Miller's affidavit to the contrary was submitted,

found UCLA had to c'omply with 73.60.

I The long and short of it is that the Staff knew that

j UCLA had more than a formula quantity on site, knew that UCLA

couldn't maintain the 100 Rem exemption, had told UCLA and the Commission5

~

', this repeatedly, but told the Board the opposite, withholding the
contrary information.

\

|

|
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TITLE: A11egaticos Acainst Three NRC Tile No.: 84-9 IEnployees - A51ap Date Opened: 12/29/83 !

Investigator: R. S r.ith !

1 .

n/a
-

NRC REGION:
SITE: UCLA

'

Inspection:
Investigation: m % m,

(criminal-integritf-EEDother)
Review:

LICENSEE: UCLA

CONTRACTOR: n/a -

.

ALLEGATION: 'Ihat an NBC
.

ntaff counsel, and two other NR: enployees, separately
lied before the ASIRP on material matters before the Panel.

.

.

DATES: SIGNIFICANT DEVELOPMENTS

12/29/83 Case provided for review cn 12/27/83. After review & discussicn w/ Messenger,
case opened and further docments requeste$ frcrn ASISP (Elva Iains-x27893).

'
,

1/23/84 Analysis of James Miller Affidavit '

1/27/84 Caparison of Carlsen affidavits, analysis of !bodhead allegation. i
2/6/84 Interview of Hirsch, CBG President (alleger)
2/15/84 Partial Interview of Carlson.

,

"

2/17/84 Received additicnal materials frcrn Judge Fr/e. ~

2/22/84 Interview of Colleen Woodhead. -

2/29/84 Interview of Miller.
3/13/84 Review IE Safeguartis Inspecticn kports. .

3/15/84 Interview Carlson and Rentschler.

3/16/84 Interview 1bodhead and Gray, qp
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4/16/84.~ Interview of Bush

5/9/ 84 ' Interview of Schuster

6/12/84 ROI issues to Commission. CASE CLOSED..
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C.it as t 7 NRC 927 (1983)| "

! LBP.83 25A*
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I

UNITED STATES OF AMERICA
*

NUCLE AR REGUL ATORY COMMISSIONf
i

;

ATOMIC S AFETY AND LICENSING BOARD
.

1 Before Administrative Judges:
*

.

) ,

John N Frye,lfl, Chairman
-

,

Glenn O. Bright

Dr. Emmeth A. Luebke
!
i

.

I

in the Matter of,
-

Docket No.50142 OL
t, (Proposed Renewelof
i Facility License)i

THE REGENTS OF THE UNIVERSITY!
OF CALIFORNIA'

(UCLA Research Reactor)
May 11,1983

8

Licensing Board denies Staffs motion for summary disposition orinter.

Senor's contention concerning physical security at theI,
.

the motion disclose inconsistencies between the amount of speci lafter finding that the materials submitted in support ofand in opposition to
applicant's facility

8

*

tion reporis Staffis directed to physicallyinventory the material Limaterialaccounted for by applicant and that reported by Staffin twoinspec
a nuclear

* .

Part 73 and permits the parties to seek reconsideration of those rulingsBoard also rules on certain disputes regarding interpretations of 10 CFR
.

. censing
}

,/ .

} SECURITY PLAN:
10 CFR {73.60 DETERMINATION

Scaled plutonium. beryllium neutron sources are to be considered for
nuclear ma terialc xis ts for purposes of { 73.60. purposes of determining whether a forrt.ula quantit) of strategic special
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[I.f. . .
;6 .47,, . g) SECURITY PLAN: POSSESSION VS. AUTHORIZATION TO

. . . 4 POSSESS SNM;'-

. f. > 3 ! The provisions of 10 CFR Part 73 applicable to non power reactor - i
r

' ' licenses hinge the level of physical protection required on the amount of j
'

:. special nuclear material actually possessed, rather than the amount author. e

ized Io be possessed.

' Q ."- ; *
;

'.M ' - SECURITY PLAN: REQUIREMENT TO PROTECT AGAINST I I

! SABOTAGE
,

> . .
. . . , .

~' s ; 10 CFR 673.40(a) requires all non power reactor licensees to take mea-
'l j sures to protect against potential sabotage.i

..

-

':.s .1 |: ,

.6- [ MEMORANDUM AND ORDER .!
"*d . (Ruling on Staff's Motion for Summary j

'

-?i : - Disposition of Contention XX) ;,

. ] I
'

_

Contention XX adsanced by the Committee to Bridge the Gap (CBG)a '
.,

. ,Mi, . L. concerns the provisions governing the physical security of the Nuclear I
- . ,4 ' ,. f Energy !.aboratory (NEL). It asserts in part that UCLA must comply with f

1 L 10 CFR 673.60 and must take measures asainst potential sabotage.
|

. . -[A f On April 13,1981, NRC Staff moved for summary disposition of this i
;- - I ' contention. Its motion was ruled to be premature and responses were !
''a; ; deferred pending completion of discosery. In turn, discover) was contin- -

' ' ,'a . gent upon the agreement of the parties to a suitable protective order and
nondisclosure agreement which would protect sensitise information. No

.'' h- such agreement was forthcoming and the parties have submitted that
','h ff matter for a Board ruling.
.M ,; .{ Because it appeared that the NRC Staffs motion raised some issues

I , '- tt which could be addressed without access to sensitise information, and be-
:f cause ruling on those issues could influence the scope of other issues raised.-

Q by Contention XX, the Board directed that these issues be taken up
4s y(*
, .,; initially. These issues concern the applicability of 10 CFR {73.60 and the'

.t'' need to protect against potential sabotap.~

$^k'.c. .
*

'

# '$ THE REGULATORY FRAME % ORE
15 ! -

g%., ,, f propriate to lay out the regulatory framew ork of Par: 73.
Before discussing the conflicting positions of Staff and CBG, it is ap-

v
m 1. , - - T
( .* t . '- |

f ~ ]y 928

*W j

. g ... x_

.

t ., 5- - .~ v
*

, , , .-,-, ,
,

. $ P. '. --- ..., ,, ,,

A____ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - - - - - - _ _ -



--
.

'

-

,_ _ __ _ -m-- - - .u - ! E .-

|
,

,

Par 173 * . prescribes requirements for the establishme nt and mainte.
lilOR17. ATION TO nance of a physical protection s> stem which will have capabilities for the

; protection of special nucicar material at fiaed sites . . . and of plants in
O ic nc.n. power reactor w hich specia! nuclear materialis used * (10CFR 673.1(a).) Section ll(sal
.:uired on the amount of of the Atomic Energ) Act oefines *specialnuclear material"as plutonium

-

* than the amount suthot. ; and uranium enriched in the isolopes 233 or 235. Specialnuclear materialis-
I categorized by Part 73 in terms of quantity, and the protection requirements
i vary accordingly. Part 73 defines " strategic special nuclear material *'

(SSNM) as ". . . Uranium 235 (contained in uranium enriched to 20 per.
M:OTECT AGAINST cent or more in the U 235 isotope), Uranium 233, or plutonium." (10 CFR

173.2(sa).)
.nor licensees to take mea. The greatest protection is required for a " formula quantity" of SSNM. A

" formula qurintity"is 5000 grams or more of SSNM computed as follows:
grams = (grams contained U 235) + 2.5 (grams U.233 + grams
plutonium). For purposet of this discussion,it is sufficient to note that non.
power reactor licensee.s possessing a " formula quantity" of SSNM must-ORDER comply with 10 CFR 573.67(a), (b), (c), and (d) as well as 10 CFR 673.60.

.: Summary
The latter section imposes the most stringent requirements.

n XX) The next lower level of protection is required for less than a " formula

te to Bridge the Gap (CBG) quantity" of SSNM but more than 1000 grams of material. Materialin this

ic 1 security of the Nuclear category is called "special nuclear material (SNM) of moderate strategic

.at UCLA must comply with significance." The kinds of material which are included in this category are
set forth in the definition in 10 CFR 573.2(x). For purposes of our

2 potential sabotage. I discussion, the retevant materials are U 235 and plutonium,and the protec.summary disposition of th.is I

tion requirements are those set forth in 10 CFR i?3.67.rnature and responses were | The lowest level of protection, required for SNM of low strategici turn, discovery was contm. significance, is also set out in 10 CFR 673.67. This materialis defined in 10
<uitable protective order and

CFR 573.2(y), and is not involved in this application,
rt sensitive information. N Section 73.67(a) sets forth the general objectives to be attained by the
prties have submitted that physical protection of SNM of moderate and low strategie significance.'

These are (1) to minimize the possibility of unauthorized removal of the
3 -notion raised some issues material, and (2) to facilitate the recovery of missing material.To achievestive information, and be.

these objectives, the physical protection system is to ensure early detection
, , cope of other issues raised

| and response to any unauthorized access to or removal of SNM, and proper:1 these issues be taken up handling of SNM. Section 73.67(b) etempts SNM which emits more than
.:y of 10 CFR 673.60 and the 100 rems per hour at a distance of three feet, sealed plutonium. beryllium

neutron sources containing no more than 500 grams plutonium, and to
plutonium with an isotopic concentration exceeding 80 percent

,. W O R K plutonium 238. Subsection (d) sets forth specific requirements for the pro.
tection of SNM of moderate strategic significance, and subsection (f) sets

. of Staff and CBG, it is ap. forth requirements for SNM oflow strategie significance.

~B.rt 73.
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.I. A ,r ,b Section 73 60 apphes to formula quantities of SSNM ponessed bs non.
'

y",9y.f^,3;8'
.

powerreactor heensees it incorpotacs the rromon of 673 67(d)and adds
', - ',

; .

requirements concerning the storage, processing. and access to the SSNM.
.q|: .

of !E * .

limitation, that alllicensees are to provide physical protection against saboAdditionally,it should be noted that 673.40fa) requires without express' I.' *g. ,

.bg :
'

tage or theft of SNM at fixed sites. Subsection (b) -

s, -

tion lay dow n general requirements for physical protection pl. (c), and (d) of this sec-
expressly applica ble lo Ihose licensees w ho m ust comply with 673 60.

.
ans and arey ', ' .

'ch
.. . F

.

!
4-% -

THE FACTUAL SETTING
.

~'

UCLA's application for license renewal see ks authority 1o possess:.d' ;'

' ' " . ;

(1) 4700 grams U 235 (irradiated);t
f4' {

..

(2) 4700gramsU 235(fresh);and
L

(3) Pu 239asa2 curie,Pu Beneutronsource.3 47 I (Application, p. 5.)84p !

At the time Staff filedits motion for summary disposition in April 1981cM.
k'' UCLA apparently possessed a formula quantity of SSNM. (See Exhibit C, ,

to CGB's response, Memorandum from M. Ostrander to W Coreg c A ugust 25,1982). mier of. . .

. ~ % %. that it would be necessary for UCLA to either:Following a site visit Staff wrote UCLA on January 12,1981, indicating
.

J8 '* '

30

(1) comply with the provisions of10 CFR f.173.60and 73 67(a) (b)
-

..
' (c),and (d);or .

, ,

(2) ship fuelin storage to another localion; or. 0

p j M, d (3) operate the reactor to maintain the fuelirradiation levelat a ratg.
of100 rem /hr at a distance of three feet.^9 $ N"g-

Although Staffs letter does not so state, it must be assumed that the
e it e.: *,

g r [# g * ,.
- ,- on site of a formula quantity of SSNM. On January 29,1981, necessity to adopt one of the above alternatives resulted from the presenceQ+ f.

-.

U 4
radiated fuel,it was scheduling reactor operations so as to comply with alter.sponded that, w hile it e Aplored its options for educing its inventory of unir-

UCLA re-Fg C
|'k!*J~"*. t

w3 g, f. ~ - i i.-

native (3), above. (See Exhibits B and C to Exhibit E attached to CBG's
,

,4 y. , .; response.).gr g, i-
,

y 8 M' ," g, ferred offsite sufficient U 235 to reduce its i'nventory to 3530 grams irraFinally, on Ausust 6,1982, UCLA wrote Staffindicating that it had trans-
'

.MW -

y
: . ~Y. ' . ' , g- diated and 1390 grams fresh, a total of 4920 grams U 235. UCLA's letterrt

-

,r' k
*:') .%$-Nkr

.'%"k $ g/ W. , ~
' * '

'7 i I^ Ori March 2.1983, sLs'! issued an ame ndmeni to the o
,

'

.. M ' ,,5 *g
s,on of up to $ kg or U.23!. 32 gisms of plutonium as a plutonaurr.tu:r3 thver neutron noviceperating h:ertse to ths ts:iht) to permit posses-.,.t .' . ',,, y .g,,

.
'.

k|M(**|b'b b
orplutonsum an the tortn orroits or * res for Dus distritiation meas.*: menu Ser kttee orMarch 2 1983

'
.

. and one itsm
Dr u . F. wess orVCL A rrom D Eisenhut. Director, Ds.ision ert.cens na hRc? 4 ~.>

,

' .to,

f . . .

..'T3 9]ga:. . - , . .,
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I. $5NM perswed b) non. stated that the transfer remosed an unnecessary constraint on reactce
,,.. n of 4 73 Mid) and adds operatinns UCL A asserted that while under normal operating conditior.!
and eb ess to thc 5SNM allemauve (3) above is met, the transfer would permit the reactor to be

b requires. without express shut down for an extended period. (See Exhibit A to Intervenor's
.ical protection against sabo. response.)

:b). (cl. and (d) of this sec-
;al protection plans and are

THE POSITIONS OF THE PARTIESsi comply with $73.60.

In order to reflect the circumstances presented by UCLA's recent trans.

TlW fer of fuel, Staff sought on August 20.1982, to amend its motion for sum.
mary disposition. This matter was discussed in a conference call of August

.s authority to possess.- 25, and Staff was requested to serve its amended motion with deletions and
g .g g
accurately advised of the Staff s new position. Staff Counsel accomplished

-

this through deletions and interlineations to her April,1981, motion andw rce.
served the amended motion August 31,1982.

Staff argues Ihat only $73.67 is applicable to the NEL. Staff takes the posi.
7;ry disposition in April,1981,
=

. rssNM (See Exhibit C t,on that the regulations only require compliance with the more stringent
5"ander to W. Cormier of standards of {73.60 if a licensee actually possesses formula quantities of

SSNM; that mere authority to possess formula quantities is insufficient.
, J anuary 12,1981. indicating Staff notes that the 4920 grams of U.235 which UCLA asserts are at the

NEL constitute less than a formula quantity of SSNM, and argues that the
FR 5[73.60 and 73.67(a), (b), two curie Pu.Be neutron source is both exempt under the provisions ofi

I $73.67(b)(1)(ii) and negligible. Staff no longer takes the position that
.

I some of the U 235 at the NEL is exempt because it emits 100 rem / hour at a
I

distance of three feet, an exemption w hich UCLA invoked on being told byfue irradiation levelat a rate
| Staff that it must comply with 573.60. Thus it is Staff's position that UCL A** *

si be assumed that the possesses SNM of moderate strategic significance and must compl) with.

.'vsfesulted from the presence 673.67 only. Finally, Staff asserts that there is no legal requirement for-

UCLA's physical protection plan to provide protection against sabotage.29'1981 UCLA re- '

d ci gitsinventoryofunir. UCLA generally supports Staffs position (Tr. 773 74), but has not filed a-

.'tions .o as to comply w ith alter. | formalresponse.
-

'O Ex! bit E attached to CBO's | CBG takes the position that a formula quantity of SSNM is present at the
NEL. CBG did not in its response to this Motion, disagree with Staff oser

' taff; dicating that it had trans. the quantity of U 235 at the NEL. How es er,in its Motion for Summary Dis.c;

tory to 3530 grams irra. position on Contention XIll and in supplemental responses to this Motion,
' gra s U 235. UCLA's letter CBG does raise the possibility that there are in fact more than 5000 grams of

U 235 present at the NEL.

CBG takes sharp issue with Staff oser the treatment under the regula.
i ,1.u ro.a r.nw ie s='rmi s*** tions of the two. curie Pu.Be neutron source. CBG asserts that the exemp... f .

r 8

C..s., t.e nwron sou t e. sad o"s)''." tion for that material relied on by Staff applies only to 673.67, not to (73.60._,.g.... su wu or Marcn 2.19 i

. r sf L sns ng.NRC GG mm @ du h Mu m% h mm me mu W
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.- - meluded in the computation of the quantit.s of SNM on hand Because ar

two curse source requires. 32 grams of Pe239, and because under thej3 , ;

formula this 32 grams must be multiphed by 2.5 before being added to the'

NEL. According toCBG,the $73 60computationgoesasfollows: quantity of U 235 on hand, a formula quantity of SSNM is on hand at the
'

-

,

4920 grams U 235 + 2.5 (32grarnsPu 239) = 5000S
-

Th us it is CBO's position ihat 673.60 is applica ble. ,t

CBG also argues that the applicable regulatory standard must be judged
''

by the amount ofSNM for w hich authority is sought rather than the amount!

actually on hand, and argues that UCLA's calculations of the radiation
'

emitted by irradiated fuel are in error. Thus in CBG's view, UCLA must
comply with 673.60 regardless of the amount of SNM ubich may be on

i

hand presently. Finally, the CBG argues that UCLA's plan must take ac-M.
,

'

count ofpotentialsabotage.
g# i.

l
DISCUSSION

,

" , A. Present SNM Insentory
f.

..

'L ; As noted above, CBG asserts that there are in fact more than 5000 grams
of U 235 present at the NEL. CBG bases this assertion on various inspec-2$ 0 g '

tion reports filed by Staff (Inspection and Enforcement). CBG summarizes,j[[-'

gp the contents of these reports as followsin footnote 1 ofits February 8,1983
Supplemental Response to the Motion:

( j
1/14/71 Inspection Report, No. 50 Ill 6: Fuel Core (3461),

,

i

c:4) ,.
Fuel plates (39), Uranyl nitrate solution (250). U/AL plates (19);

" ' - ,

H *

TOTAL U 235:'*T
3769 plus Pu 239 (160); TOTAL SNM 3929..4 n (Exhibit F).;-n - ::

12/12/74?'' }.. % inventory attached to letter from Asbaugh to Goller:Fuel core (2971.88),p.? f y. Fresh fuel (37451.27),material in pits (591.77), other (731.22),
Scrap can (421.31). Scrap plates (154.54).y,

Uranyl nitrate solution (250); TOT At l' 235 8.565.99 plus Pu 239'i..'t
-

(160); TOTAL SNM 9025.99. (Exhibn G).
-

i4
.V - jf 5/20/75
.

''p Inspection Reports, No. 50 142/75 03 & 70 223/75 01:
Fuel core (3540), Material in pits (735). Materialin other storage(4571); TOTAL U 235 8849..f |.g- 9009. (Exhibit H).

plus Pu.239 (160); TOTAL SNM
,.

T
'/;' T 4 10/21/78 Inspection Report No. 50142/78 03 and 10/10/79 in-.; z. -

spection Report No. 50 142/79 03: Fuel core (3600). material in.:a -:. :. n.
* !$
. :. -

rY' 932
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* SNM on hand Because a pits (700), material in other storage (000); TOT AL L' 235 9000
3. .:nd bec.iun under the plus Pu 239(160),TOl AL SNM 9160 (Ethibitil.

,

A before beinF added in the
of D NM is on hand at the CBG also referenced an October 10,1979, inspeenon report (also atisched
n gou a5 follow s: to its Response) which concerns a September,1979, inspection which

,

examined UCL A's activities telated Io physical proteetion asainst industri- !'u 239) = 5000 al sabotage and theft of SNM. This report states that ' lllhe NEL has in its
possession approximately) 8.3 kgs of SNM in the form of 934. enriched.

y s:endard must bejudged U 235.' The report states that "the SNM" was stored at three specific
ght rather than the amount locations.The total of the amounts stored at these locations equals 8.9 kg,
Iculations of the radiation 0.6 kg more than the total U 235 said to be on hand. No explanation of the

, CBG's view, UCL A must inconsistency is given. CBG relies on this report and the October 1978,
of SNM which may be on report (Exhibit I summarized above) for the proposition that UCLA had

JCLA's plan must take ac- 9.0 kg U 235 in the Fall ofl978 and 1979. CBG then cites certain fuelinven-
tory data prepared by UCLA in response to CBG's discovery requests to
show that thisinventory of U 235 has been reduced by3.698 kg.

Because we were unable to resolve the problems presented by CBG on '

the basis of the pleadings, we asked UCLA and StafT to respond to CBG's,

|
allegations. In its Response of March 16, UCL A asserts that CBG's conclu-

(! sion is unwarranted. It bases this assertion on the fact that fuelinventory |
I data upon which CBG relies did not take into account transfer of Uranyl Ni-fact more than 5000 grams i

trate which is not fuel but contains U 235. This discrepancy resulted, ac..sertion on various inspec-
| cording to UCL A, because CBG had asked for changes in the inventory ofcement). CBG summarizes

:,ie 1 ofits February 8.1983, fuelonlyinits discovery request.
UCLA then accounts for the inventory of U 235 as follows:t

I
' l.1116: Fuel Core (3461), CBG's " Exhibit G" inventory

n (250), U/AL plates (19); | ofl2/12/74 |
8866 grams

160): TOTAL SNM 3929.
|* Less burn.up not previously
; accounted for
I 17fiom Asbaugh to Goller:
I CBG's " Exhibit H" inventory(59).77), other (731.22),
| of5/20/75 88493 }f, Scrap plates (154.54),

235 8,865.99 plus Pu 239 Plus adjustment reflecting
.

.

change in accounting for scrap fuel 19

12/75 03 & 70 223/75 01: 8868
Materialin other storage

. 39 (160); TOTAL SNM

E.03 and 10/10/79 In-
* cove (3600), materialin

933

i
;

-
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| 1975 year endinventory as follows:'*

fuelin core..

fresh fue1 3.53 kg..

gfi .- .;* Gf
.

spentfuel 3.75r <
j - scrapfuel 0.74
1 UranylNitrate 0.59
i 0.25

(' & '.$
, -

8.86" j .

UCLA sets out the reductions in in ventory since 12/31/1975 as follows:l
i Uranyl Nitrate (1981)

I
*

UranylNitrate (1982)
245 grams

% ~

i $
Total

_

[ 250 gramsj j Spent fuel (1980)
.

't Scrapfuel(1981) 738 grams
595!

Fresh fuel (1982)
7

2355Fuelburn up
L 7

-

(- 3695 grams
Totaireductioney' p
TotalU 235 on hand 3945sramsy ,

7 4923 grams
j d

March 29,1983,Sta!T, in its response of March 23,1983, as supplemented by its letter ofc .,

|-
Ng:g ;~ '
*'

UCl.A with the exception of the fuel burn up. Staff reports this to be 4 substantiates the reductions in inventory reported by
, .

W.
rather than 7 grams.

.*
I: .

Both UCLA and Staff attack CBG's reliance on the October,1978,in-. a-

spection report (CBG's Exhibit 1). Both take the position that CBG has mis.;Ir

interpreted Ihat repori by claiming that it recites UCL A's inventory as con-
-

--

b>- . .~ |
sisting of 9000 grams U 235 plus two Pu Be neutron sources. StafT and. g ,1,

UCL A maintain that the report indicates that the 9000 grams includes the
.

'

-
. itY9

two neutron sources, so that the U 235 inventory reported is actually 8840O."

h.h grams.

-
, $

On April 13 CBG filed a second Supplemental Response to the UCLA
.'.dTN[/"3

' ' -

and Staff explanations. In that Response CBG correctly points out that its
i

h. .. "*" ' -
_' . i,

Exhibit I recites the existence of 3.6,4.7, and 0.7 kg U 235,a totalof 9.0 kg.
' '* f '

The neutron sources thus constitute an additional quantity of SNM in this
, -

f !'.

inventory.CBG also questions the accuracy of the isotope weights given forTa' dt.kJ
the fuel shipped offsits, pointing out that according to the transactiong*q.) e ( .-

a.. report, furnished by Staff, the aserage quantity of U 235 per fuel plate was
,

?}W.f. -[y '
.

.| .y

.

:f.7 ;'
,

: w:''. ; 934%g' ~ *
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14.27 grams CBG contrasts this figure wsth that gnen in the Apphcation of
i

approumately 13.0 rams per plate.F
3.53 kg

While we realize that isotope weights for indnidual fuel plates will vary
3.75

and that we cannot be assured from w hat is p esently before us of the precise
0.74

isotope weights of each individual fuel plate shipped offsite by UCLA, we
0.59

are more concerned with the inconsistencies between the UCLA account- 40.25 ing for the fuelinventory and the Exhibit Iinspection report. If the 9000 {
8.86 gram inventory reported in Exhibit I is correct, then the offsite shipments

of U 235 identified by UCLA and Staff are insufficient to reduce Ihe inven- !12/31/1975 asfollows: tory below 5000 grams.' As noted above, UCLA'sinventory must be below
]5000 grams if it is to avoid compliance with the requirements of 10 CFR~15 '

573.60. Hence the totaf inventory is a critical concern.

Because of the inconsistency between the Exhibit I inventory and the
250 grams UCLA inventory, we are unable to resolve this important factual matter on

the papers before us. Moreover, we are of the opinion that it can be effec-ns
|lively resolved only by a physical inventory of the SNM presently at the

NEL. Because we are here concerned with Staffs Motion for Siammary
Disposition, and because Staffs inspection report is the source of the
difficulty, we believe Staff should conduct such an inventory and report to

3695 grams the Board and the parties on its results. Hopefully, this step will put the
3945 grams rnatter to rest; ifit does not, we will entertain the views of the parties as to
4923 grams what additional steps are necessary.

While we recognize that, based on what is now before us, the possible
, plemented by its letter of amount of SNM in excess of 5000 grams is small, perhaps even de mMmis.
in inventory reported by we also recognize that the regulation in question does not provide leeway to
Staff reports this to be 4 overlook this possible excess.10 CFR $73.60 is plainly applicable to licen-

sees who possess 5000 grams or more of SSNM. Had the Commission in- I

on the October,1978, in- tended to overlook small amounts in excess of 5000 grams, it would have -
position that CBG has mis- worded its regulation to effectuate this purpose. Addition of the word
UCL A's inventory as con- "approximately" before 5000 grams would have accomplished this..

neutron sources. Staff and Nor can the absence of such language be deemed unintentionalin view of

,e 9000 grams includes the the sensitive nature of the sub. ject inatter of the regulation. When HEU is

y reported is actually 6840

al Response to the UCLA i w , h,,, noi,,ns,d,,u ih, i,7, ,n3y,i,,, ,,,o.i t,eu ,,, ,,,.,, . . n. , , m , e o s,edcoggeetl) points out that its abeve w ncu thaurthe lvser ouameis of sNM iden6et rev o co7en UCL A's:Sirmenu of sN M on.
e

7 kg U 235,a totalof 9.0 kg. s,ie .o.,id w sar.cieni w eeduce eu en.cmon belo. 500( s a .s Homever. ihis repen presents addsssonal j

og,c mea vra.t ihe tahib.ii repon trem ine pre...w sea. : tr ie no meni,on or uveniiNite.ie NovA10untity of SNM in this *ou)d she 250 s
.

93 enriched Li.'ams or this maierist e mp >in ihr dia.:repar o tie: eer the -s ) tai or shM in the form or i
* 5

135* and the specirac amounu totating 8 9 kg in:ed in storage loc.aison Moreover. in the1.e isotope weighis givenIor
edad tepan fwenishef CBG. e wu) or 3 6 4 of sNM u ider.iinei s one location. an amosniihas eempsresD7d;pE to the transaction to OCL A's 1975)w.endinvenion ideniinuiion of 3 5) 4 e us co.e s:m iarip ihe 1979 report identines

of U.235 per fuel plate was 0 7 ks erradiated sNM u hich compares to 0 74 6 smett rue'iaet:/.ed se ihe 1975 n emon Ho*ever. she
is,e rigare.d 6 6 nonarr.d.sieo ssu in ihe etpon u aimor a hik more than the j 75 k rresh rueladenis.3

3
ried m ahe 197$inventon Conseque ns'3 :his repon only adesic ihe tortfi.saon
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. L. 6g) concerned. one must enume that the Commimon meant
.

. . .
yy said,

... u r. ,, -
i
; what in plainl)

,

~ B.

M e.d
Applicable Regulations'

f *_
ventory of U 235 at the NEL, severallegalissues areDespite the dispute between CBG and Staff with regard to th

I*

.,1 ~

-@j
e present in-J, . j

ties which are now ripe for resolution The first
.

presented b) the par-
, ;

source present at the NEL - is 10 CFR 673.60 applicable bepropriate treatment under the regulations of the 2 curie P 239of these involves the ap-
i,

,g
| . u. neutron' ' ' -

presenceofthe Pu 239?..
7 *

.S cause of the

the basis for that conclusion. Staffdoes not address thiCBGasseristhatIwocuriesofPu 239weichs32 grams b td
2*4 -

'DdN , u oes not give

and ha ve arrived at a w eight of 32.2 grams. Our calculation independently calculated the weight of the Iwo curie P 239
*

s point. We have in"e u-
1.% [

neutron sourcemargm.2
s set forthin thec g.:

under the formula set out in !?3.60, and assuming thu UCL A'sThus, if CBG is correct that the Iwo curie Pu Be source is n1'***. n ,

. ., ' . 5, -

I

"

ot exempt

for the SNM is correct, there are slightlyin excess of3000i.i 4,, accounting

sions ofthat section.present at the NEL.8 This would require UCLA to complyi grams ofSSNM0, W i

f,.l- d with the provi-'

beryllium neutron sources are n)ot to be considered ThiStaffrelieson573.67(b)(1)(ii forthepropositionthatseal d l
i

'

| j; i
.,

4 e p utonium- -

.D 'M provide an exemption for these sources. However as CBG
.

s subsection does
" -

.i. ; ' $[
byits terms,applyio {73.60. exemption is by its terms limited to ''this section,'' lc j73 67 It dpoints out, thei, g" : .. ,

-

|
.

. . , . oes not,
Staff does not elaborate on its position that", h

., . ;

173.67(b)O) applies to 573.60. Section 73.60 states that possession of
i i '
, p C.3 ~ formula , despite its terms,'

tions (a) quantity of SSNM subjects the licensee to the provisionsof subsec-g,, ,

a

, (b), (c), and (d) of {73.67 and to the requirements of173.60,unless the materialis self protecting because it has an extern l
'

.

i...atCO a radiationI"Q$;
?

v G

.b s'-
'

-

2

A A/a1 = -0 693Nfru
-

g.

1.. >

D . ' ** ' _ ,;e or.h = -(S%/aTitTi
Nom.2Ce = 7 4 m 10*4@(9357p, |*' @/ *, - -

;
stomusec

so.h = -(~'id a 10" atoms'wsn if 2 411 s 10'pruo 6931 m (3 li)e = 10 se:W
,

= * 81 19 m 10''sioms7 '"" ,

M
+ e 0 a 10 aioms'smatom' 5,

-

,
,

= O I)4%grestom-
.

i

a 235*
'

) * 3223, , ,

3N .' 4920s earra t.t233 + 2.5 (32 2| 3 rems Pw239) = 3000 5,4- prems ssN M q
-

) . "? % ,. s'
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.. rnant w hat it plainl> | dose rate in excess of 100 rems per hour at a distance of three feet This em.
{

1
.

ception is also stated in (73.CiMil)(d The other careptions stated in '

673.67(b), particularly subsection (b)(1)(ii) exempting sealed Pu Be neu.
tron sources, are not repeated in 173.60. We must conclude that their omis.

sion was intentional.Thus sealed Pu Be neutron sources are to be consid., reptd to the presentin. ered for purposes of determining whether a formula quantity of SSNM
. te presented b) the par. exists for purposes of 673.60. If a formula quantity exists for purposes of
. of these invoives the ap. 573.60, then !?3.67 (a), (b), (c), a nd (d) also came into play. However, the

;

C.''. 2. curie Pp.239 neutron exemption of these sources from 673.67 permits them to be disregarded in.

" alicable because of the determining whether SNM of moderate or low strategic significance exists.
,

t '

Had the Commission wished to disregard these sources in computations
12 grams,but does not give under 673.60, it could easily have made the subsection (b)(1)(ii) exemp.

,

l

.'ess this point. We have in. tion applicable to 673.60. The fact that the Conimission chose to adopt the
substance of the subsection (b)(1)(i) exemption in {73.60 while ignoringLie Pu.239 neutron source .

!
'

'lculationis set forthin the the subsection (b)(1)(ii) exemption after having stated that those subject
to l?3.60 ". . . shall protect the (SNM] from theft or diversion pursuant to

. ..Be source is not exempt the requirements of $73.67(a), (b), (c), and (d) and as follows . . "indi..

j.' that UCLA's accounting
cates that the Commission did not so intend. This conclusion is reinforced

s of 5000 grams of SSNM by the fact that, in enacting the 673.67(b)(1)(ii) exemption, the Commis.
k to comply with the provi. sion was concerned only with SNM of moderate and low strategic

significance. (See 44 Fed. Reg. 43280 (July 24,1979).) On the other hand,
: tion that scaled plutonium. when enacting the regulations here in question some four months later, no
:, red. This subsection does mention of Pu.Be neutron sources is made. (Ser 44 Fed. Reg. 68184'

er asCBG points out, the (November 28,1979).)
.'.3 'J/.c., {73.67.11 does not, Before 8eaving this subject, we note that Staffs position is consistent with*

a proposed amendment to Part 73 which would eliminate {73.60 altogether
|. that despite its terms, and amend (73.67 to provide for licensees possessing formula quantities of j<tates that possession of a SSNM in addition to SNM of moderate and low strategic significance,.
j.c, the provisions of subsec. These amendments retain the subsection (b)(1)(ii) exemption for

I requirements of 673.60, plutonium. beryllium neutron sources applicable to "this section,' thus'

',has an external radiation making it clear that these sources w ould not be considered in computing in.1

ventories of SSNM if this proposal is enacted. (Set 46 Fed. Reg. 46333
,

*

(September 18,1981).)
1

i

!C. Contention That the Quantit) of SSNM Authorlied is
Controlling for Purposes of Part 73

j

', , ; gg , CBG's position that the applicable provisions of Part 73 should be deter.
mined on the basis of the amount of SNM authorized, as opposed to the
amount on hand,is based on equitable arguments. CBG views it as impro.
per to conclude that UCLA need not comply with the safeguards require.
ments for formula quantities ofSSNM on the basis that less than a formula,

f437
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quantit) is on hand at a particular point in time while permitting UCLA to
, ' .

{d, b.
'

g
"-

bring a formula quantity to the NEL at any time.CBG views the reporting! '

,!
requirements for receipt of SNM as providing no substitute for an airing of* T . f; --

the matter in an adjudication. Finally, CBG chides the Staff for' ]' gy, y, ..,
'

inconsistency, it points to SECY.79.lDB in which the Executive Director
,

C.< e
t' . ' '}*',g' for Operations represented to the Commission that the Staff would take
. ' '

-

action to limit UCLA's authorization to less than a formula quantity of
,

N.b'!<$g. . i
-

.C SSNM and contrasts that w ith the Staff position here that no such limitationi

is necessary. I[v5' T ''

! CBG's arguments are not without appeal. However, we are bound to. hiI,* h follow the Commission's regulations which clearly and consistently hinge*'

i
the applicability of their various safeguards provisions on the amount ofp,,gf4 |
SNM possessed by a licensee, not the amount authorized. Consequently,y, i

CBG's position must be rejected. in so holding, we note that CBG's posi-(. !
I tion has been adopted in the proposed amendments to Part 73 discussed~.

above. Sec proposed 673.67(h)(i). Should this amendment be adopted,
,.

t i
UCL A would either have to comply with the higher standards for protection6.k,.' j
seI forth in l73.67(h) or reduce its a ut horization level.

g,ig, ,. - p

* ' , '

[ While we agree with CBG that the amendment of the application to au-
,. ,

Ve

thorize possession oficss than a formula quantity of SSNM, as promised by(
, . -

N.2 N': |
. 4 -

the Staffin SECY 79 187B,is a good idea, we lack any basis in this record io
i

3 3.:. I. '
- require it.'

|
.

. .; 1<

M.,3, i
D. Self Protection of Fuel(

. ,a
Because UCLA no longer relies on the self. protection criteria of10 CFR.4.<~ g g'g

'

.

'

?.' e. $573.60 and 73.67 (Ex. A.CBG Response ofSeptember 7,1982), itis urine- i
,

9-
I * A .C4' . . I cessary to address CBG's arguments concerning the ability of UCLA to

schedule reactor operations to maintain a dose rate ofl00 rem / hour,a.: 5 -w: I
f. . . . ; * Vg, j

" N. 59
. .T. . j E.

.

Requirement to Protect Against Potential Sabotage.

$,0
h CBG takes the position that !?3.40 requires that UCLA's security planT;f' . 4,e

must provide protection against potential sabotage. Section 73.40(a) states. .Lc. ,,I! .
.

'

in part.i.(, "Each licensee shall proside physical protection against radiologi
s

cal sabotage and against theft of special nuclear material at the fixed sites
-

. ,.

.> g. |rgg. where licensed activities are conducied. Staff takes ihe position in its
.

, ,. p. m .; .
.-
b Y.
F^

d

''' ' ip ';bj. . A dwe has annen concern.ns our.wihorsi3 to reco.re UCL A io s.neid iumrtMst.oninconneri.on siih
-

comennoe xm As nomise oia in our Memoranosm ano ordei oce>me cao's monon so uke or su. . .' uonoe ro, r.ne.is.,mmo caposince orcomeanon xm.is,s o,iroi, noi re,e ror ,...iunon no. con.* . n f g...

rootnote I A. m VCL A's pouemen bmii han nom been reduceduoveno., she unwnee in ihe seit imcnes ne ..ci.on ihe meriu of tha oapuie in en> eveni.ei noise ing.;.7;.e|g..
,

q;gg:
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H' Pf ' * ''""E motion without elaboration, that the regulations do not require UCLA to
c BG vie *> the reporting provide such protection Additionally), one of Staffs amants supporting the
. dsutute for an airing t motion points out that "It}here are no e.iphcriNRC regulations for the pro-

.', chides the Staff for tec ion of non power reactors against radiological sabotage . . ."(emphasis
-h the Executive Director supplied). (Carlson a mdavit. p. 4. n.1).

that the StafT would take in its supplemental response. CBG points to prior stitements of Mr. Carl-
u.r.n a formula quantit) of son concerning 10 CFR j73.40 w hich it regards as inconsistent. These state-

. here that no such limitation ments were made at a meeting between non power reactor licensees and
3 g ; 3979

However, we are bound t CBG also relies on certain statements contained in the Commission's
early and consistently > hinge 1979 and 1980 Annua / Reports for its position.

rovisions on the amount of At the outset, we note that on its face the first sentence of(73.40is clearly
; gg g g. author!.?cd. Consequenti),

p,we note that CBG s posi' plicable to UCLA. Nonetheless, Mr. Carlson is correct in stating that there,

,g g;g, g ;g ,'ments to Part 73 discussed g ,7 g 3is amendment be adopted,s

,her standards for protection 73.40(b), (c), and (d), which lay down such a regulatory scheme, do not
,p ,; g g'' le vel.

.ent of the application to su- SNM. Similarly,673.55 pertains only to power resetors.

.ity of SSNM, as promised b), in order to determine the applicability of 10 CFR 573.40(a) to UCLA,it;, g g gg ; g p.ick any basisin this record t
against sabotage. We begin with the AEC's Memorandum and Order in
Dorida Power a L(ght Co. (Turkey Point N uclear Generating Station, Units
3 and 4),3 AEC 173 (1967) where, in answer to a certified question, the
Commission stated ". . . protection against possible sabotage is a matter to

. protection criteria of 10 CFR be dealt with at the operating license stage. At such later stage we would
, g g g ,pptember 7,1982),it is unne.

industrial security measures are provided for by the applicant." 3 AEC at3ing the ability of UCLA to .

374
. rate of 100 rem / hour.

Subsequently,in Trusices o/ Columbia Unh'ersio,4 AEC 349 (1970), the
Appeal Board, relying on TurAe> Polnr. held that University reactors must

tia'l Sabotage take measures to protect against sabotage.That Board stated

s that UCLA's securit) plan lilhus, as respects the possibili.ty of industrial sabotage or civil
nage Section ?3.40(a) states disturbance,it will properly be the role of the Board to determine,on

I rrotection against radiologi- the basis of the record, whether applic. tnt's proposed industnil

. t material at the fixed sites
. g ggg gg yg

.

a f takes the position in its ing the adequacy of those security measures, their effectiveness i 'r
, ,

as should be the inherent and engineered safety characteristics of
. ye m .pe e.noninconnetio'''* me fachy wM W m Me maner. H E at E, he. n

c.*,ws CBG4 rno''oe te ukt ur m omitted.)
/, ,. ,, ne. npc rot ieWut'er et. Com
..
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'V In its Decision in the Columbeo case (4 AEC 849), the Appeal Board
examined and approved with certain conditions the applicant's physical.

securit3 plan (4 AEC at 855 56,870). In so doing, that Board noted thatE T'
.:*1 " ,

there were no regulatory standards for evaluating the plan and found it t.

.@ necessary to establish conditions u hich would provide for protection of the
7! public health and safety.

$f The requirement that licensees protect against potentialsabotage appears
,-

| to have been formalized in the regulation on November 4,1973. On that
.

Z dq g date the AEC published final rules governing the physical protection ofA *

y plants and materials. Among those rules was 10 CFR 573.40, a new
-

provision,which read:
" *

Each licensee shall provide physical protection against industriali
I

sabotage and against theft of special nuclear material at fixed sites
where licensed activities are conducted. Security plans submitted to!
the Commission for approval shall be followed by the licensee after

,

March 6,1974. 38 Fed. R eg. 30537 at 30540.'

This provision had not been included in the proposed amendments to
j.. .

'C .y Part 73, but a similar provision was included in proposed amendments to
;- '

-

3. '

Part 50. (See 38 Fed. Reg. 3073 and 3082 (February 1,1973).) In the pro-
.

!c 7
___

2 ' d, posed amendments to Part 73, proposed {73.l(c), labeled " Purpose and !
Scope,'' limited the applicability of Part 73 to Part 70 licensees.The rule

i; #- | proposed under Part S0 read:
' '' '

$50.55c Physicalprotection requirements for nuclear reactors.
-

Each licensee authorized to operate a nuclear reactor shall provideN. '
.;7;

appropriate protection asainst industrialsabotage.
'

i,

'

j.
The statement of considerations accompanying this proposal indicates

'

_.

II "g M16 g
that ". . . nuclear reactor licensees uould be required to protect their facili-

jp
ties against industrial sabotage." The statement goes on to note that, in

-- .

*cP h
view of the imminent publication of a standard on this subject relating toN- e, O
power reactors by the American NuclearSxiety, nodetailed requirements

' ";
" ,g |i' were being specified. (See 38 Fed Reg 3073.)

,

0 -. s by >( The statement of considerations accompanying the promulgation of
- '

I-
!?3.40 does not specifically refer to proposed $50.55c. It does, however,# b :'

k.Y note that the amendments to Part 73 conschdate all fixed site physical pro-
tection requirements in Part 73. Accordingly,it is evident that proposed

; i.
h i. 650.55c was dropped in favor of {73.40.

:

s j ". 8 N.
'

While the statement of considerations accompanying proposed {50.55c7.r 3 g.',.,..
indicates that the Commission was primaril., concerned with power reactor.. ,

*v ~-
,h-

licenses, it is obvious that both proposed {50.55c and $73.40 apply to all
'I | s C".
?:& ., .

4.: ;
,.. . .
,. . . -. *

.a ;
.
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6 59), the Appeal Board . } heensees without hmitations The Appeal Board's hold in Columbo. su/vo.*he appheant's physical
mas in no wa) modined. We therefore conclude that when promulgated

,

673.40 us intended to apply to University reactors licensed pursuant tothat Board noted that
$104(c) of the Atomic Energy Act.8 the plan and found it

The question remains whether, in the course of adopting substantial
.ide for protection of the

amendments to Part 73, the Commission has modiGed the scope of 673.40.
We begin our discussion by noting the fact that, although 673.40 ltself has

, ten a sa ota

been amended, the first sentence of that section has been modified only
''" 7 n a'

r
once. That modification changed the term " industrial sabotage" to ,

10 C 73.40, new.

has not been changed. g" radiological sabotage." The applicability of that sentence to alllicensees I;
I

-

etion against industrial
Promulgated with 173.40 were {{73.50 and 73.60. These contained

d' ''' I at fixed sites
.

specific requirements applicable to licensees who possessed a formula)ans submitted to quantity of SSNM. In
1977, 673.55 was added, setting down specific re-M b the licensee after

quirements for the protection of power reactors against sabotage. (Sec 42
Fed. Reg.10828 (February

24, 1977), as amended 42 Fed. Reg. 51607Icposed amendments to (Sept. 29,1977).)

]'5f973 )I Also in 1977, the Commission announced that it was considering amend-
'**"

hp ments t
Part 73 to strengthen the physical protection provided SSNM. in' labeled " Purpose and

the statement of consideration accompanying the proposal, the Commis.t 70 licensees. The rule
sion noted that the rules would apply to non power reactor licensees
possessing formula quantities of SSNM. The Commission also noted that

,

the strengthened requirements, while designed to prevent theft,would also *,fornuclear reactors.
provide additional tirotection against sabotage. (Sec 42 Fed. Reg. 34310,(Julv 5.1977).) ~zar reactor shall provide

in response to comments received on this proposal, the Commissionstage.

this proposalindicates revised the proposal and published the revision for comment. (See 43 Fed.*

Reg. 35321 (August 9,1978).) Some of the comments received indicateded to protect their facili-
confusion with regard to the proposed regulations' applicability to researchjoes on to note that, in

1. this subject relating to reactors. Generally, commenters believed that research reactors should
ideteiled requirements not have to meet such stringent requirements, noting that in many cases

the cost of such requirements might be prohibitive. In response to these,
.; the promulgation of comments, the Commission clarified its intent regarding coverage in so }

doing the Commission noted that "lcloserage for research reactors having
*

.,33c. It does, however,
: fixed. site physical pro- less than the formula quantity of strategic special nuclear material would

f

-

continue . . . under {73.40." (43 Fed. Reg. at 35235.) At the time thisi evident that proposed
statement was made, no specific provision of Part 73 governed research
reactor licensees with less than a formula quantity of SSNM other than> ,ying proposed {50.55c
(73.40.

I ned with pow er reactor
} and $73.40 apply to all Also at the time the statement was made, there w as pending another pro-,

posed amendment to Part 73 governing these particular licensees. This 'i

proposal, designed to provide protection against theft (Ser 43 Fed. Reg,,

l

| i
-
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22216 (May 24,1978)). ultimately led to the adoption of173.67 of Part 73.

~ ( Adopted as 173.47, 44 Fed Reg 43280 (Jul> 24,1979). redesignated>

b. 673.67,44 Fed. Reg 68198 (Nov.28,1979).)
i On adoption of this provision, the Commission noted that although the>

,

provision was designed to be equivalent to the international Atomic Energy. . ,
Agency *.s recommendations contained in INFCIRC/225 Rev.1,it did not*e

provide for protection against sabotage. lNFCIRC/225 Rev. I, on the other.i .| r

| hand, covered both theft and sabotage. (Sec 44 FR 43280 (July 24,1979).) {
'

-

'
,

.5 No explanation for this difference was offered. Nor was the coverage of '

$'C $73.40in any waylimited.
'

After considering the comments received on its August 9,1978, proposal
.

i N .' (which dealt with physical protection for non. power reactor facilities

% possessing a formula quantity of SSNM), the Commission promulgated

'd rules. These rules differed from the proposed rules in that non power reac-

.f - tor licensees were not required to comply with the stringent requirements
on which they had adversely commented as noted in the August 9 revised jq .

|
proposal. Rather, they were required to comply with 673.67(a), (b), (c),* i4 m,

4 and (d), and, where applicable, 673.60. The latter section also required
d,d compliance with $73.40(b), (c), and (d). The Commission noted that this

was an interim solution only, and that it intended to bring non power reac-,i.,-

,,. 7 tor licensees under an improved regulatory system. (Sec 44 Fed. Reg.*"

''% 68184 (November 28,1979).)-

;i. ? No further substantive changes have been made in the regulations with

!'' t,- which we are concerned. However, as noted above, the Commission has

YM I published a proposed rule to improve the safeguards system for non power

[y ! reactor licensees possessing a formula quantity of SSNM. (Sec 46 Fed. |
~'

g' Reg. 46333 (September 18, 1981).) This proposal eliminates (73.60 and i
,

amends 173.67 to state specific requirements for these licensees. These re.
. c.

E4 |- quirements provide additional protection against theft of SNM.They omit
t

any requirement that such licensees comply with (73.40(b), (c), and (d).,.

.

Eli
And they make no change in the applicability oil 73.40(a).

From the above we conclude that the provisions of {73.40(a), which'

,

have remained unchanged over a period of almost ten years despite sub-.i 'c -. .,

'i l' ' J.
stantial rulemaking on the subject of physical security, are applicable to

-g.. j Class 104(c) licensees. Where the Commission has set down detailed
requirements, we conclude that these are intended to satisf) the general re-

..

quirements of $73.40. Where no detailed requirements have been set out,.' -..

we conclude that some measures nonetheless must be taken to satisfy theis 2

,, ;-[- $73.40(a) generalrequirements.
' , ' T|. .? In the instant case, assuming that there is (or will be) less than a formula-

3'TM4 quantity of SSNM on hand at the NEL, this means that UCL A must insti-
'

.

5 |* tute some means of providing physical protection against sabotage.4

f.bi'h
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g,n of $73.67 of Par 173
,M,1979), redestFnated

Because, under this assumption 673 40(b)
apphtabic, these means necessar,ily must be less strin, (c), and (d) and 673.60 are notmed that although the

ject for the parties to address.ments of those regulations. What these means should be is prgent than the require.Aional Atomic Energy
operly a sub.. J225 Rev.1. it did not

;f Rev.1,en the other I*
3280 (July 24,1979).)'

.or was the coverage y

put forward by the parties and has addressed a complex pThe foregoing discussion of Part 73 has ranged far beyond hA ugust 9,1978, proposal t earguments

Board will entertain motions to reconsider its holdings setlations which may be charitably described as murky Cortion of the regu-;,iwer reactor facilities
imission promulgated consequently the

C and E above.Such motions must be (ited by A ugust 15 1983
.

.n that non. power reac. ;
outin Sections B, 1

d Mm m W N h & 4nringent requirements . Responses,

opposition by September 12,1983. No further respo% W edn the August 9 revised
withoutleave orthe Board.nh 673.67(a), (b), (c), b nses willbe considereddWi section al>o required ;9g),

nission noted that this h h Ws M 4 d % 198hORDEREDbrir.1: non. power reac-

7 gg. is m1. Staffs Motion for Summary Dispositions denied.m. (Sec 44 Fed. RCS'
i -

.

Energy Laboratory at UCL A and report its findings to th BW Sh'M n W m th Ndar
'

.m the regulations with ;'
as soon as reasonablypossible... the Commission has

,

e oardandParties |
3. The parties may comment on Staffs rcri under 12. system for non. power

report within 15 days of the service of the report Responses tviews as to what if any fur.her proceedings are necessary, indicating their(
'

SSNM. (ser 46 Fed.
eliminates (73.60 and in light of the

ments of any party may be filed by another pany within five days f th
.

o the com. ]'se licensees. These re- ,

vice of the comments. No further response will be entertai.ft of SNM. They omit, o e ser- !'showing ofgoodcause.3.40lb), (c). and (d). ned absent a )
4. By August

15,1983, any party may seek reconsid
B, C, and E of this Memorandum and Order. Responses i

'

I {73.40fa), which eration of Sections
ti ns to reconsider must be filed by August 25 1983en Sears despite sub- n support of mo.

.ity. are applicable to , and responses in,

;s sei down detailed
utisfy the generalre. t

.s have been set out,
t

: taken to satisfy the '

i

i less than a formula
a t;CL A must insti.
. 3 against sabotage.

'
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opposition by September 12,1963. Absent good cause shown, no further, ,
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. Review of Document

On February 27, 1984, the attached Order and Memorandur. and Order, both dated
February 24, 1984, were received, unsolicited, via interoffice mail from the,

i Atoric Safety and Licensing Boaro Panel ( ASLBP) considering the relicensing of
I the University of California at Los Angeles (UCLA) non-power reactor.
1

Within the Memorandum and Order, the Board expressed the concern "that sub-
stantial misrepresentations may have been made to it by UCLA and staff regarding
sabotage matters raised by Contention XX." The Board goes on to cite the fact
that in reference to sabotage protection "Throughout these proceedings until
February 15, 1984, we had been lead (sic) to believe by counsel that first
staff saw no requirement in the. regulations that UCLA provide such protection
and imposed no such requirement and second, that UCLA's security plan indeed
provided no such protection."

The Board quotes from a UCLA August 25, 1983 " Response in Support of NRC Staff |
Petition for Reconsideration of the Licensing Board's Memorandum and Order !

Ruling on Staff's Motion for Sumary Disposition" to wit: " University wishes ;

to note that its security plan which is not designed to provide protection '

against sabotage, has been approved by the Commission's Safeguards Branch; and
that the low-power university research reactor licensees have never been
required to adopt security plans designed to protect against sabotage."

On page 4 and 5, the Board cites several more examples of misleading state-
ments made by staff and staff counsel that led the Board to believe "that
UCLA"s physical security plan was not designed to provide protection against
sabotage and that staff did not require that such protection be provided.
However, the security plan and security inspection reports furnished by UCLA !
indicate that the opposite is true."

The Board has required that Staff Counsel, Colleen Woodhead, and the UCLA
attorneys demonstrate why action should not be taken against them for viola-
tion of "Model Rules of Professional Conduct 3.1, 3.3, 3.4 and 8.4" and answer
the question of whether the Board "should take action against counsel pursuant
to 10 CFR 2.713."

Attachments:
As stated

|

Februa ry 28, 1984 BeS esta. MD ....= 84-9,,, , , , , , , . . . . . .

Ronald M. Smith Investigator DIA h February 29, 1984, o ,,, ,,n,,

TMll DOCUME NT IS PROPt mT V OF Nmc IF LOANE D TO ANOTHE R AGENCY IT AND ITS CONTENTS Amt NOT TO DE OtSTmetuTED
Outs'DE THE mt CE vlNG AGENCY WITHOUT PimMIS5 TON 08 THE Of flCE 08 INSPECTOR AND AUDaTOR

wwa %v -



, _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ - _ _ _ - _ . _ _ _ _ _ - _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ - _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ .

L's NUCL F Ap #FGUL ATORY cOWispO*,
U" u . ' w. ' r.: ha w

o,i,.. o , ,:....... varch 1 ~. . 19 M

Peviev of Repnrts

inspection Reports fror other reactor locations with the sane type of reactor
as that at the. University of California at Los Angeles (UCLA), were requested
from Regions 11 and III on March 2,1984. The purpose was to review those
physical security inspection reports to deterinine whether the inspections had
included " Protection Against Radiological Sabotage" since 1979. Reports were
received for Virginia Polytechnic Institute, University of Florida, and IowaState University. The reports are attached hereto the order discussed below:

Report Nos. 50-83/82-01 and 70/1068/8201

This report addressed the inspection at the University of Florida for the
period July 29-31, 1982. According to the summary the areas inspected included:
" Locks, Keys and Combinations; Physical Barriers; and Detection Aids. There
was no specific mention of protecting against radiological sabotage.
Report'No. 50-124/83-01

This report addressed the inspection at Virginia Polytechnic Institute for theperiod November 28-29, 1983. Paragraph 13 of that report specifically addressed
" Protection Against Radiological Sabotage" under I&E Inspection Manual Chapter81455B.

.

Report Nos. 50-116/79-01 and 50-116/80-03

These reports addressed inspections at lowa State University for the periods
February 22-23, 1979 and October 15-16 1980, respectively. Both reports
specifically noted inspection for " Protection Against Radiological Sabotage."

It is noted that a review of the inspection and Enforcement Manual does not
indicate that the inspection module for " Protection Against Radiological
Sabotage," MC 81455B has been superceded or rescinded - as apparently is born
out by the most recent inspection of the Virginia Polytechnic Institute
reactor.

Attachments:
As stated

|

|

.o;. . .. .. ., March 12, 1984 Bdegpa,MD 84-9,,
, ,,, 7

Ronald M. Smith, Investigator, OIA,
o,,,,,,,,,,, March 12,1984

'
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' , Review of Materials

On February 17, 1984, Administrative Law Judge John Frye, !!1, provided three;

; matters which he felt might be germane to our ongoing investigation concerning
whether three hRC employees had misrepresented facts to or given false infor-

L mation to the Atomic Safety Licensing Board Panel (ASLBP) considering the
relicensing of the nonpower research reactor at the University of California

| at Los Angeles (UCLA). The matters were:

1. Physical Security Plan for the UCLA facility, approved November 9,1983.

2. A collection 6f Inspection Reports of various dates 1971 and 1983.

3. Copy of SECY 83-500. Subject: Clarification of General Physical Protection
Requirement, dated December 6, 1983.

The significance of the first document is that the basic approved Physical-
Security Plan for UCLA dated March 1980 specifically states as one of the
objectives (the first so listed) is "to provide protection against acts of
radiological sabotage to the reactor, its associated equipment, and to SNM."
To achieve that objective, the plan " prevents or delays unauthorized actions
against this facility" (page iii). Further, references to measures to protect
against t~ eft or sabotage are found at pages 1-1, 1-4, 1-5, 2-1, 3-1, 3-4,n
4-1, and 5-1. Additionally, the " Response Procedures" includes " Radiological.-
Sabotage" as an event requiring response and provides specific actions in
response to such an event.

The inspection reports contain some general and some specific (page 3 of the
report dated 6/3/75) references to failures to protect against sabotage.
Sabotage as an inspection item is again addressed in August 1976, October 1977,
December 1978, and October 1979. It is noted that the 1978 and 1979 inspection
reports had specific sections within them which addressed " Protection Against
Radiological Sabotage."

The SECY paper (83-500) is intended to remove the general requirement of
Section 73.40(a), as currently written except when specific requirements have
also been written. In other words, apparently there would only be a general
requirement when there was also a specific requirement for protection against
sabotage.

Attachments:
As stated

|
i

I

February 17, 1984 Bdheida,MD 84-9, , , , , , , , , . . . . . ,, , , , , ,

Ronald M. Smith, Investigator,'0IA h[ . . , , , , , , , , , , February.23,1984,
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Report of Interview

Donald M. Carlson, Plant Protection Analyst, Fuel Facility Safeguards Licens-
ing Branch, Divisior of Safeguards, Nuclear Materials Safety and Safeguards,
upon reinterview and as a followup to his previous interview (see Report of
Interview dated March 1,1984), provided the following infonnation:

When apprised that his affidavit of March 9, 1984, appeared in certain
particulars to be in contradiction with the fact that the Office of Inspection
and Enforcement (IE) still has an inspection requirement.and module which
address protection against radiological sabotage and that, in fact, such
inspections have been carried out as recently as November 1983, Mr. Carlson
said that he was unaware of either the inspection requirement or the fact that
inspections had been conducted. He offered that the Office of Inspector and
Auditor would have to check with IE to learn why they had the chapter and had
conducted the inspections. He still mai~tained that it was and had been then
intent of his office (Safeguards) that there was no requirement to protect
against radiological sabotage since the adoption of Section 73.67 in 1979.

In sumary, Mr. Carlson still maintains that his affidavits are true to his
knowledge and offered that he is willing to go on the " machine" (polygraph) to
back up that contention.

(Investigator's Note: The Carlson affidavit reference above is an attachment
to the "NRC Staff Response to Allegations of Misrepresentation Made by the
Atomic Safety and Licensing Board" dated March 9, 1984, and filed before the
ASLBP under Docket No. 50-142 that same date.)

|
'

|
|

|

|

|

March 15, 1984 ,, Silver $ ring, Mi. 84-9, , , , ,. . . , , , , , . . . ,

( acnald M. 9nith, Investigator, OIA March 16, 1984
, , , o,,,,,,,,,,,

TMil DOCUME NT IS PROPE RT Y OF NRC IF LOANEO TO ANOTHE' #R AGENCY IT AND 175 CONTENTS ARE NOT TO DE DitTRISUTED
OUT$sDE THE RECElveNG AGENCv WITHOUT PE RMISSION OF THE OF 81CE 08 INSPECTOR AND AUDITOR.
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Report of Interview

Russell R. Rentschler, Section Chief, Physical Security Licensing Section,
Fuel facility Safeguards Licensing Branch, Division of Safeguards, Nuclear

Material Safety and Safeguards, upon interview concerning(ASLBP) considering
a possible false

statement to the Atomic Safety and Licensing Board Panel
the relicensin
Angeles (UCLA)g of the nonpower reactor at the University of California at Los, provided the following infonnation:

When asked about the apparent contradiction between his affidavit of'
March 8, 1984, presented to the ASLBP* and the fact that the Office of Inspec-
tion and Enforcement (IE) has an inspection chapter and module which address
" Protection Against Radiological Sabotage" and has inspected facilities under
them as recently as November 1983. Mr. Rentschler said that he was not aware
of IE Manual Chapter 2545 (containing sabotage inspection requirement) in
detail, but was working with Nancy Ervin (Operating Reactor Programs Branch,
Division of Reactor Programs, IE) to get the chapter revised. He was not
aware of any inspection reports like those on Virginia Polytechnic Institute
and Iowa State University which indicate inspections for protection against
radiological sabotage were conducted as recently as November 1983.

He expressed the view that with the adoption of section 73.67 (10 CFR), it was
and has been Safeguards' view that 73.40 only applies to power reactors. He
did acknowledge that 73.40 did originally apply to both power and nonpower
reactors.

I

'Mr. Rentschler's affidavit is an attachment to the "NRC Staff Response to
Allegations of Misrepresentation Made by the Atomic Safety and Licensing
Board" dated March 9, 1984).

,

March 15,1984 A lethesda, MD 84-9,, , , , , ,, , , , , , , , , , . . . . ,

,, Ronald M. Smith, Investigator, OIA o,,,,,,,,,,, Margh 20. 1984
Thel DOCUMENT ts PROPE mtY OF Nmc tr LOANED TO ANbtMt m AGENCY IT AND ITS CONTENTS Amt NOT TO BE DISTRIBUTE D
OUTSIDE T.4E mt CE 4VaNG AGE NC Y WITHOUT Pt MMIS$60N 08 TME Of # #CE OF INSPECTOm AND AUDITOR
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Report of Interview

Loren Bush, Senior Security Specialist, Operating Reactor Programs Branch,
Division of Quality Assurance, Safeguards and Inspection Programs, Office of
Inspection and Enforcement (IE), upon interview concerning possible

misstatements by U.S. Nuclear Regulatory (ASLBP) considering the relicensing of
Comission (NRC) employees before the

Atomic Safety and Licensing Board Panel
the non-power reactor at the University of California at Los Angeles (UCLA),
provided the following infomation :

A copy of a September 1980 memorandum (Attachment A), was provided by Bush
which announced the discontinuance of inspections at power reactors, fuel
cycle facilities and irradiated fuel shipments.

In a brief discussion of IE Manual Chapter 2545, dated January 27, 1984
(Attachment B), it was noted that Table 5 of the Chapter indicates an
inspection procedure (#81455) addressing Protection Against Radiological
Sabotage which is currently applicable only to facilities with nuclear
material of high strategic significance. Table 5 also indicates that the
81N00 Series is applicable to facilities with materials of moderate or low
strategic significance. Table 2 confirtns 81N00 Series as the inspection
procedures for such facilities as the University of Florida, Virginia
Polytechnic Institute, and UCLA. The 81N00 procedures have not been fortnally
issued, although a draft version dated September 18, 1980, was sent tb the
field for their use in May 1981 (see Attachment C). That same memo directed
continued use of the 81400 Series for Category I non-power reactors (high
strategic significance) and 81N00 Series for Category II and III non-power
reactors (moderate and low strategic significance).

Extracts of Procedures 81N22 and 81N38 ( 4 tachments D and E, respectively)
also were provided. Procedure 81N22 co ins reference to 10 CFR 73.40(a)
twice and the term " radiological sabotage ' once. Meeting the requirements of
Section 73.40(a) as a goal or objective is conditioned on reavirements in the
Physical Security Plan (PSP) submitted by the licensee. No further reference
to protection against radiological sabotage is made in that procedure.
Procedure 81N38 contains even briefer reference to " radiological sabotage" and
then only in terms of neeting the reporting requirements of 10 CFR 73.71(b).

.

The interview of Mr. Bush was conducted in the presence of his supervisor, !

Phillip F. McKee, Chief, Operating Reactor Programs Branch, and Nancy Ervin,
Security Specialist, within the same branch.

.

bt d,uta .- Mn . . . , = oneso . . .r .a Aoril 16.19M .-
-- -

\Ronald M Smith. inuntina+n,. nin o.,,,,,,,,,, April 19. 1984,,
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M.t'. re;m 611:et10n, two reorger uttiv s ry 3 inat 96 *e respor. sit ilities f e r
these matters-to others, the above referenced discontinuance of inspections,
and the low priority given the NPR (non-power reactor) procram, Bush was not.
familiar with the previous inspection results which specifically adcressed
protectiori against radiological sabotege under inspection procedure 81455..
Likewise, he was not aware of the reference in the 1980 Annual Report for the
NRC (extract at Attachment F) which, as issued in March 1981, stated that "(a)
all licensed non-power reactors have operative security plans as required by.
10 CFR 73.40 (' Physical Protection: General Requirements at Fixed Sites') for
protection against sabotage."

When asked about the various inspection reports (see Review of Reports, dated
March 13,1984) which specifically addressed protection against radiological
sabotage (Virginia Polytechnic Institute and Iowa State University), Bush
noted that the 1982 inspection of the University of Florida used the' correct
procedures (81N00 Series); the 1983 inspection of VPI used the incorrect
procedures (81400 Series); and that the 81400 Series was correctly used during
the 1980 inspection of Iowa State. However, he further advised that a current
inspection there should use the 81N00 Series. The inspection report format
specifies that the inspector must identify the title of the "IPs" (Inspection
Procedures) under which the inspection was perfomed, to include a brief
description of specific inspection activities. Upon further examination of the
VP1 report, Bush concluded that once the wrong procedures were used, the
inspector compounded the problem by " forcing" the inspection activities under
the paragraph on protection against sabotage. It was assumed by Bush that this
was done so that the 766 System (computer program where inspectors record
inspection time by Inspection Procedure) could show that all procedures had
been completed. Because inspection programs and procedures are generic in
nature, the proper action would have been to exclude IP81455 from the
inspection report and to indicate in the 766 System that the procedure had

* been closed with Of completed.

Note: A subsequent check by Bush with David McGuire, Region II, disclosed that
the reason that the 81400. Series were used at VPI was because of the Author-
ized Possession Limits, rather than Actual Inventory as set forth in Manual
Chapter 2545. This was the approach intended to be used prior to issuance of
Manual Chapter 2545 in January 1904. Since January 1984, inspection procedures
are intended to be applied based on actual possession of material not exempted
under 10 CFR 73.6 (100 rem / hour at 3 feet).

It was Bush's view (as verified by McKee and Ervin) that NMSS (Carlson) was
correctly stating the NRC positior. that, with the promulgation of Section
73.6,7, there no longer was a requirement for NPRs to provide protection
against radiological sabotage under Section 73.40(a). In an attempt to explain
how this position could be accommodated with the fact that there were still
plans which addressed protection against radiological sabotage and inspection
reports which reported on the same subject as recently as November 1983
(Virginia Polytechnic Institute), the following scenario, which includes
infomation provided by Bush, was presented to hin for coment:

In 1979, NMSS promulgated what became the current Section 73.67 which
addressed the theft protection requirements generally raised in Section
73.40(a). NMSS viewed 73.67, with its specific requirements, as supersed-

i ing the theft portion of 73.40(a). Because of the results of a classified

- - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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no radiological sabotage risk and, therefore, believed that that portion
of 73.40(a) was no lonaer operative. However, N95 did not appropriately
modify or delete Sectier. 73.40(a). As nnre recer tiy argued by NM55
(Carlsor, for exancle), sone licensees subrittee security plans usinc a
pre-73.67 physical security plan sample. Because hM55 will accept
comitments beyond that specified in the rules, the plan was approved
containing the words " radiological sabotage". The issue was further
cociplicated when NMSS, in communicating approval of the plan., directed '

adherence by the licensee with the plan, but with no qualification on the
additional issues (radiological sabotage) included in the plan.

Under IE practice, inspectors are required to inspect "against the plan."
However, any use of 81455, whether proper or improper under the existing i

program structure, compounded the impression that NMSS was stating one (
position while IE was seemingly demonstrating another via its inspection
reports.

Thus, the failure of NHSS to modify / delete Section 73.40(a) and their
willingness to approve security plans with no longer needed requirements
while at the same time requiring adherence to the plans, coupled with the
IE practice / requirement to " inspect against the plan" and the existence
of IP 81455, " Protection Against Radiological Sabotage", has resulted
ultimately in the conclusion by some that part of the NRC (NMSS) is
seying one thing while another part (IE) is engaged in acts (reports)
which clearly illustrate the opposite position.

Bush (concurred in by McKee and Ervin) agreed that the scenario did seem to
explain what could have happened and further observed that he then understood
how the Board, the intervenor, and this investigator could question earlier
statements by the NRC staff to the ASLBP.

Attachments:
As Stated I
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CHAPTER 2545

RESEARCH AND TEST REACTOR INSPECTION PROGRAM - OPERATIONS PHAS(,
I

2545-01 PURPOSE

The purpose of the Research and Test Reactor Inspection Program is to
establish a basis for concluding that the facility is operated and activi-ties therein ar'e conducted safely and consistent with regulatory require-

This conclusion is developed through direct observation, personnelments.
interviews, and review of facility records.

2545-02 PROGRAM APPLICABILITY

The operations phase applies to all critical facilities and to research
and test reactors that have been issued an operating license. In the spe-
cial case in which a facility has an operating license and does not oper-
ate, the inspection effort shall be reduced to completion of the long-termshutdown program. A facility shall be c'onsidered to be in an operating

istatus if work associated with the reactor is the reason for it being shutdown, e.g., refueling, modification, and maintenance.

2545-03 DEFINITION 5*

03.01 ResearchReactor( As used in tnis , chapter, research reactor
is a broad term that includes test reactors, critical facili
ties, plus all of the other non-electricity producing reactors
subject to NRC regulation.

i

03.02 Test Reactor. Refers to reactors that were issued test reat- '

tor licenses and includes NBS and GETR.

03.03 Critical Facilities. Refers to facilities that were issued
critical licenses and includes such facilities as B&W (50-13),
Battelle (50-360), and Rensselaer (50-225).

"See Section 2545-09 for a list of abbreviations used in this chapter and
in related procedures.

Issue Date: 01/27/84
>
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'''

t, Eie . tai (EA)

The effort should normally be performed at least once
every two years for an operations or safeguards inspec-tion. This cycle would apply to Class II reactors or.
facilities possessing- material o f. moderate strateg,icsignificance.

c. Triennial (TA)

The inspection effort should normally be performed at
least once every three years. This cycle would apply toClass III reactors or facilities possessing material of
low strategic significance.

2545-04 RESPONSIBILITIES AND AUTHORITIES

04.01 Director, Appropriate Regional Office Division. Overall admin-
istration and implementation of the inspection program outlined
in this chapter for research reactors within regional boun-
daries.

04.02 Chief, Project Branch (Regional Office). Administration andimplementation of the inspection program outlined in this
chapter for research reactors assigned.

04.03 Section Chief,(Regional Office). Administration and implemen-
tation of the inspection program outlined in this chapter for
research reactors assigned.

Is45-05 DISCUSSION

This chapter provides guidance for the scheduling of inspections and
provides guidance regarding the implementation of the inspection program.
The program establishes uniform inspection methodology for each reactor
class and safeguards category and leaves sufficient flexibility to the
regions for optimi2.ing the utilization of their inspection resources.
Experience has shown that the extent of the inspection program is based
on demands placed on available inspection resources. For that reason this
chapter defines the minimum inspection program for a determination of
acceptable operation.1

The operations portion of the inspection program emphasizes the largerreactors (e.g. , 2 Mw or greater). These reactors are considered Class I,

'

facilities and should be inspected annually. Smaller operating reactors
should be considered Class II facilities and be inspected biennially.
Other reactors, either decommissioned or on indefinite shutdown, are con-
sidered Class III facilities and shall be inspected triennially.

The safeguards and security portion of the inspection program would place
most emphasis on reactors possessing high levels of strategic nuclear

t

-3- Issue Date: 01/27/84
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PG.'33Au - OPERATIONS PHASE 7525-!!

As stateo in 20 Cf R anc else-here in this Mar.ual (IE 2500), NRC inspectorsperform a basic mission in dete rmining that a licensee meets currentregulatory requirements and commitments. Identifying specific instances
where a licensee f ails to meet such requirements and commitments, although
important, has frequently in the past resulted in correction of symptoms
rather than correction of underlying causes of licensee problems. Because I

of the limited number of inspectors, the NRC inspection program offers
only a very small sample of licensee activities in an area. Thus, it is
important that an inspector evaluate whether a noted noncompliance or
deficiency represents an isolated case or may signify a broader, moreserious problem in that area. To provide the perspective to perform thisevaluation, the inspector should:

a. Keep currently informed of deficiencies, audit findings, and plant
problems identified by the licensee's own organization. ;

'

b. Ascertain whether additional personal inspection effort is merited
in the area under consideration.

Where the evidence indicates that a problem may exist, enforcement action
should be employed to require the licensee to demonstrate to the NRC that
he has not lost control of that area. Regional supervision should be
consulted whenever such enforcement action appears appropriate to theindividual inspector.

2545-09
ABBREVIATIONS USED IN THIS CHAPTER AND IN RELATED PROCEDURES

AFRRI Armed Forces Radiobiology Research Institute
AGN Aerojet General Nucleonic
ANS American Nuclear Society
ANSI American National Standards Institute
B&W Babcock and Wilcox

!
DBE design-basis event
DQASIP Division of Quality Assurance, Safeguards, and Inspection

Programs, IE
EP emergency planning

!GETR General Electric Test Reactor, Vallecitos, CA
HP health physics
H5NM high [ levels of] strategic nuclear material ;

IE Office of Inspection and Enforcement, NRC
LCO limiting condition for operation
LER licensee event report
LLNL Lawrence Livermore National Laboratory
L5NM low [ levels of] strategic nuclear material
MIT Massachusetts Institute of Technology
MSNM moderate [ levels of] strategic nuclear material
n/a not applicable
NBS National Bureau of Standards, Gaithersburg, MD
NRC U. S. Nuclear Regulatory Commis sion

-5- Issue Date: 01/27/84
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TABLE 3 FREQUENCY OF INSPECTIONS

l
I

MATERIAL,

CLASS H M L N/A

(0/5) (0/5) (0/S) (0) i

I 'A/A A/B A/T A i

\

II $k/A 8/B 8/T 8

III T/A T/B T/T T

!

Symbols

H - H5NM - High Strategic Nuclear Material
M - MSNM - Moderate Strategic Nuclear Material
L - LSNM - Low Strategic Nuclear Material
N/A - Not Applicable (AGNs)
0 - Operations Inspection (Based on Maximum Power Level)
$_- Safeauards Insnection (Based on Actual Inventory)
A - Annual-
B - Biennial
T - Triennial
I, II, III - Classes of Reactor Power

i

i

|
1

|

-m
T3-1 Issue Date: 01/27/84
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TAEuE 5 RESEARCH RE ACTOR SAF EGUARDS lh5PECTIOh,PROGF,AM 7
*

( 81400 SERIES: SPECIAL NUCLEAR MATERIALS

51RATEGIC
. SIGNIFICANCE / PROCEDURE
NUMCER TITLE

| H5NM"

| 81405 Security Plan
81410 Protection of SNM
81415 Security Organization

, 81420 Access Control' <

81425 Alarm System (Security)'
81430 Keys Locks, and Hardware (Security)
81435 Communications (Security)
81440 Surveillance (Security)
81445 Procedures (Security)
81450 Security Program Review

$1455 ProtecW on Against Radiological Sabotage 4
i

MNSM" and LSNM*

81N00 Series General Requirements for MSNM Fixed Sites
81N00 Series General Requirements fcr LSNM Fixed Sites

H5NM,* MNSM,8 and LSNM*

To be determined Materials Control and Accounting
92706 Independent Inspection Effort

* Note: H5NM = Nuclear Material of High Strategic Significance
MSNM = Nuclear Material of Moderate Strategic Significance
LSNM = Nuclear Material of Low Strategic Significance

!
!

TS-1 Issue Date: 01/27/84 (
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'

Physical Protection Inspection Module:
Nonpower/Research Reactors

,

I

Security Organization !
Procedure No. 81N22'

September 18, 1980
.

Prepared for the
Division of Safeguaros, Fuel Cycle, ano Environmental Researen
Office of Nuclear Regulatory Research

ano
Division of Safeguards Inspection
Office of Inspection ano Enforcement

i U.S. Nuclear Regulatory Commission
k Under a , Memorandum of Understanding with the

U.S. Department of Energy and
NRC FIN No. A-0143

Inspection Metnods for Physical Protection Project
Nuclear Systems Safety Program !

'Lawrence Livermore National Laboratory
Livermore, California 94550

i
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Issue Date:
(Draft Date: 9/18/80)

2. 0 INSPECTION REQUIREMENTS

The regulatory requirements for establishing and maintaining a security ;

organization are set forth in 10 CFR Part 50, paragraphs 34(c) and 54(p);
Part 70, paragraph 22(k); and Part 73, paragraphs 40(a), 60(a)(4 and 5),
and 67(a)(1 and 2), (c)(1), (d)(8 and 11), and (f)(3 and 4). Since the
regulatory requirements differ for each category of facility, the inspector
must inspect against the specific commitments made in the PSP. The in-

| spector should also note the SSNM facilities are required to prepare and
maintain a Safeguards Contingency Plan. This procedure does not cover
Safeguards Contingency Plans; an inspection guidance module is being
developed for evaluating the implementation of such plans.

2.1 Verify that the licensee has designated a person or persks to act as
Security Management (as defined in 73.2(v)), responsible for assuring
that the security organization and response procedures are, maintained
as specified in the PSP, to meet the requirements of 10 CFP. 50.34(c),
50.54(p),70.22(k),73.40(aI,and73.67(a).

2.2 Verify.1 hat all members of the security organizatfor{have been
instructed as to the scope of their duties, and trained to perform
the duties assigned. There is no specific requirement for this in
the regulations, rather, both instruction and training are implied I

by the requirements to establish a security syste.. capable of deterring
and detecting theft of SNM and preventing radiological sabotag((10 CFR'
73.40(a)(and73.67(a).

'

I

2.3 Verify that all response force personnel have been instructed as to the
)

scope of their duties, and trained to perform the duties assigned. See
2.2 above for the regulatory authority.

l

i

2-1
1

I I
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Pnysical Protection Inspection Moogle:
Nonpower/Researcn Reactors

Records and Reports
Procedure No. 81N38

September 18, 1980

;

Prepared for the
Division of Safeguards, Fuel Cycle, and Environmental Researen
Office of Nuclear Regulatory Research

and
Division of Safeguards Inspection
Office of Inspection and Enforcement
U.S. Nuclear Regulatory Commission

.Q Under a Memorandum of Understanding with the
y U.S. Department of Energy and

NRC FIN No. A-0143

Inspection Methoos for Pnysical Protection Project
Nuclear Systems Safety Program
Lawrence Livermore National Laboratory
Livermore, California 94550
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2.1.3 Verify that the licensee, if previously engaged in a trace investigatica
of lost or unaccounted-for shipments of SNM, has, within 15 days,

,

filed a written reccet with the appropriate Regional Office and
with the Director, Office of Inspection and Enforcement (D-IE)
that provides details of the investigation and states its re:,ults, i

to meet the requirements of 10 CFR 73.71(a).
>

2.1.4 Verify that the licensee has, within 15 days filed a written report ;

with the appropriate Regional Office and with the 0-!E giving details
of any 1,ricident, or suspected incident, of theft or unlawful diversion

!
of SNM, or act or radiological sabotag(, to meet the requirements '

of 10 CFR 73.71(b).

2.2 Records

2.2.1 Verify that the SSNM licensee has records documenting response

4
arrangements made with local law enforcement agencies to meet the

j
requirements of 10 CFR 73.40(d).

2.2.2 Verify that the SSNM icensee has records documenting the na es !

and addresses of all individuals designated as authorized, individuals |

to meet the requirements of 10 CFR 73.70(a).
I

2.2.3 Verify that the SSNM licensee has records de:umenting the names,
addresses, and badge numbers of all individuals authorized access
to vital eouipment or SNM, and the specific vital areas a",d caterial
access areas (MAA) to which access was authorized, to treet the
requirements of 10 CFR 73.70(b).

4

2.2.4 Verify that the SSNM licensee has on record a register of visitors,
vendors, and nonemployees granted access to the f acility, to reet
the requirements of 10 CFR 73.70(c).

2-2
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i
j Shipments of Cairgories 11 and til Material.

prepa'ed m response to 10 CFR 73 55. 9e: A bout 15 shipments of Categor) 11 material were
menn fo Phpica' Protection of License: A:-'

made durng fiscal year 1960 ($hipment> of
m Nu;tec Power Reactors agamst Radiolop: -Cateson ||1 materials are not monitored and tage " As indicated m the 1979 NRC Annual A

4

recorded on a continuing basis 1
New requirements for the physic:1 protection of the implementation of certain defensise mea

against potential sabotage b) personnel wtCategor) 11/111 shipments (10 CFR 73 67. " Licensee
inside the faciht) has been deferred b) the Cor

'

Fixed Site and in Transit Requirements for the Phys-
sion until further evaluanons of need and po.ical Protection of Special Nuclear Material of
shernatne measures are completed. These esModerate and Low Strategic Significance") became
tions are still underway. On a related mattereffective during the year, with implementation
Commission has requested the staff to prepare arequired by September 21. 1980. In response.16

licensees submitted transportation protection plans posed rule for public comment that would te
for review and approval, of which about half had the estabhshment of an industry operated pro
been approved by the end of the Oscal year. for determining the trustworthiness of pers<

authorized for entr) to nuclear power plants I'

Transport Inspection and Enforcement. During There continue to be delays at certain facilu '
the year. NRC determined the adequacy of transpor- the installation and operation of specific acc
tation safeguards both by licensing evaluation of equipment, thereby requirms the use of appt
physical protection plans for materials in transit and temporary measures pending final system impler

,
,

by inspection of selected shipments Inspections tation The use of such temporary measures. suc ;
covered all domestic shipments and the domestic additional security personnel, does not rebest
segments of import and export shipments of formula indnidual heensee from its commitment to com;
e,pantities of SSNM Such inspections included all and operate aH of e Onal security systems and
in transit portions, intermodal transfers and periods cedures described in the security plans To er
of temporar) storage Of 126 shipments of irradiated timely c mpletion f the outstanding items or.
fuel, both domestic and imports, made in 1980. 86 system implementation, the NRC drafted ar, ac
were inspected at the point of origin or the point of plan towards the end of the year.
destination. No items of noncompliance with tran- The NRC staff has been developing technu
sportation safeguards requirements were noted (See and plans for a program of assessing vulneraHn
Table 2 for a summary of transportation mspection operating power reactors Efforts during the re
actait) J eriod incbded a " paper e sercise" ms o'..r.

Standardized Nuclear Unit Power Plant 590
(SNUPPSt hypothetical reactor facility and tw:Reactor Safeguards
or the detailed assessment methodolog) at an ope

i

Status of Safeguards at Power Resetors. NRC ing reactor The stati plans to begm the progra c
requirements for physical security at power reactor ing fiscal 1951 scheduhng vulnerabiht) assess n:

facihties were. for the most part, unchanged durms for those operatmp power reactors which hast f. '
implemented NRC approved physical pro:ecfiscal year 1980. The adequaa of safeguards at such

facihties was determined through the bcensing proc. plans and have demonstrated subsequent sans'act
comphance with them.

ess and the ongoing reactor safeguards inspection
program

Status of Safeguards at Non Power Reactors.I
Power reactor heensees base security programs in heensed non. power reactors have operatise secu:effect that are based on NRC approved security plans plans as recuired by 10 CFR 73.40 ("Physica P

Table 3. Reactor Safeguards Inspections During FY 1980-

Number of
Sofeguards humber of A u & of Percent ofinspentons! Inspection lotws of l'no nnounce.1

'

fotsht) Vestts Monhours bon:ornphonce Inspection

Power Reactor 235 10.876 322 924.Non Power 55 928 Da 89+

* Based on information on file as of 1115/80

_, - -_.----- - - - - - - ._ --
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tection General Requirements at Fixed Sites"I fo( the 55NM is uradiated to the self proiectmr lese.protection against sabotage in addilion. licensces' As s result,
possessinF less than formula cuantities of SSNM len than sa ncn power reactors a t

:spected to hint formul, quantities of SSWhase submitted securst) plans an accordance with the
*

~~

requirements of 10 CFR 73.67 (" Licensee Fixed Site beyond the end of fiscal year 1980 These facilitiet ;

!

and in Transit Requirements for the Physical Protec- will be required to meet the specific requirements of
iion of Special Nuclear Material of Moderate and both 10 CFR 73 67 and 10 CFR 73.60 I"Additiona'"

-
Low Strategic Significance") for reveem and approsal Requirements for th: Physical Protection of Specia'

-
b) the NRC. The new requirements include. Nuclear Material at Non Power Reactors").

e Storage and use of nuclear material only in con- Inspection and Enforcement at Resetors. NRC '

|-

trolled access dreas. inspection arid enforcement activities at reactors pro-
e Monitorms of controlled access areas to detect vide a means for judgmg the effectiveness of safe.

O unauthorized activities. guards. In addition. NRC has developed a pilot pro-
,

. . Screening of individuals granted unescorted gram I sid in determining the effect that a noncom-
,

pliance, or combination of noncompliance, would'CCC55-

e Response proceoures to deal with safeguards have on the effectiveness of the physical protectior,
contingencies- safeguards system. The NRC expended 10.878 hours

,

e in transit orotection. in on site safeguards inspections at power reactors.
Many non power reactor facilities that possess for- and 928 hours at non power reactors and research

.

'

mula quantities of SSNM are either reducing hold- facilities. These inspections revealed 326 items of
noncompliance with safeguards requirements (see- ings or extendihg operating schedules to ensure that Table 3). *
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| Report of Interview

Colleen Woodhead, Litigation Attorney, Office of the Executive Legal Director,
upon interview concerning whether she had misrepresented facts or given false
information to the Atomic Safety and Licensing Board Penel (ASLBP) considering

Angeles (UCLA)g of the nonpower reactor at the University of California at Losthe relicensin
, provided the following infonnation:

I

As to Mr. Hirsch's (see Report of Interview, dated February 13,1984) conten-
tion that Ms. Woodhead had offered in a December 1,1980 argument to the ASLBP
that only Section 73.67 (Title 10 CFR) applied because UCLA was a Category 2
facility, Ms. Woodhead said that she did not think that she knew at that time
the meaning of the term " Category 2" facilities. She also believed that she
had not made any such reference and provided a copy of the "NRC Staff Position
on Unstimulated Contentions," dated December 1, 1980, in support of that
position (attached).

As to the contention that Ms. Woodhead, at a pre-hearing conference held on
February 4 and 5, 1981, had made the assertion that UCLA was not and never had
been a Category 1 facility, Ms. Woodhead also believed that this was not the
case. She provided a copy of the portion of the transcript (paces 285-491) of
that conference which dealt with Comittee to Bridge the Gap's (CBG) Conten-
tion XX.

.

In response to specific questions", she could not recall when she first became
aware of the January 12 Miller letter to UCLA or the January 29 response. She
did recall being told by Miller and Carlson prior to the conference that
Section 73.67 applied because UCLA was meeting the 100 rem /hr exemption which
was the position presented at the conference. She did not recall any discussion
of the subject matter of the January 12 letter, i.e., UCLA was for a time a
Category 1 facility, and as referenced above, did not think he knew of the
existence of the letter at the time. (She noted that she had had a problem

her.) g Miller to send copies of correspondence regarding the UCLA reactor togettin

Based on her recollection and the above, she did not believe that she had ever
made en assertion at the conference that the UCLA reactor had never been a
Category 1 facility. She did recall putting forth the position that it was
not a Category 1 f acility at the time because Miller had told her of his
verification by calculations that the facility was meeting the 100 rem /hr
protection exemption.

,

Investigator's Note: A review of the documents provided by Ms. Woodhead was j
conducted separately and is also attached (Exhibit 1). ;
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Review of Docur.ents

In the course of the interview with Ms. Woodhead, a copy of the "NRC Staff
Position on Unstimulated Contentions" dated December 1, 1980, and a copy of
pages 285-491 of the transcript of the pre-hearing conference held February 5,
1981, were provided.

Pages 9-14 of the December 80 document address the Committee to Bridge the
Gap's (CBG) Contention XX. A review of those pages indicates no overt refer-
ence to the University of Southern California (UCLA) reactor being a Category
2 facility. However, in Footnote 4 (page 10) a general statement is made that
because of a Comission Statement of Consideration given on November 1979,
"non-power reactors are subject only to Section 73.67...." Review of the
referenced Statement of Consideration (attached) indicates that the quoted
statement may be an overstatement. While it is clear that the Statement
addresses primarily the applicability and changes to Section 73.67, it does

. not do so to the express exclusion of 73.40. Section 73.67 was apparently
intended as an " interim" solution while safeguards requirements adequacy were
under review. It is further noted that the latest publication of 10 CFR still
lists 73.40 as being promulgated under Section 1611, Atomic Energy Act (AEA)
which means that willful violation of its provisions is a criminal offense
under the provisions of Section 223a, AEA. In sumary, the December 1,1980,
discussion appears to be based on the presumption that 73.67 is the only
section at issue, particularly as to its meaning and application. There was no
discussion as to the exact category of the UCLA reactor.

The transcript cf the discussion of Contention XX during the February 5, 1981
prehearing conference begins at line 24, page 358 and goes to line 15, page
400. At page 377, beginning with line 16, Ms. Woodhead clearly states that
"the only safeguard regulation that the Comission has promulgated for
research reactors are contained in 73.67..." She further states, beginning at
line 3, page 395, "In non-power reactors with a small amount of special
nuclear material low to moderate, according to the category, they are not
required to protect against sabotage or theft. They are simply required to y
detect unauthorized access to violators." There is no direct mention within '

these pages that the reactor never had been a Category I reactor. A scan of
the remainder of the transcript also revealed no such reference.
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Peport of Interview

Colleen Woodhead, Litigation Attorney, Office of the Executive legal Director,
upon followup interview (see earlier interview dated February 24,1984)
concerning whether she had misrepresented facts or given false information, to
the Atomic Safety and Licensing Board Panel (ASLBP) considering the
relicensing of the nonpower reactor at the University of California at Los
Angeles (UCLA), provided the following infonnation:*

|
1

When shown a copy of Inspection and Enforcement Manual Chapter 2545 dated
January 27, 1984, and copies of the inspection reports for the University of
Florida, Virginia Polytechnic Institute, and Iowa State University (see Review
of Reports dated March 13,1984), Ms. Woodhead said that she was not previously
aware of any of them. She maintained that her affidavits and presentations to
the AStBP were true and accurate to her knowledge as well as being well
supported by considerable documentation.

(She noted that because of knowledge of the material cited above, she would
have to notify the ASLBP of the existence of that material.)

*Ms. Woodhead was interviewed in the presence of Joseph R. Gray, Assistant
Chief Hearing Counsel, Hearing Branch IV, Hearing Division, ELD, and also Ms.
Woodhead's supervisor.

|

|
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Report of Interview

Joseph R. Gray, Assistant Chief Hearing Counsel, Hearing Branch IV, Hearing I

Division, Office of the Executive Legal Director (ELD), upon interview con-
cerning his knowledge of whether Ms. Woodhead might have given false infoma-
tion to the Atomic Safety and Licensing Board Panel (ASLBP) considering the
relicensing of the nonpower reactor at UCLA, provided the following informa-
tion:

He, like Ms. Woodhead (see her Report of Interview dated March 20,1984),was
not aware of the existence of the Inspection and Enforcement (IE) Manual
Chapter 2545 nor of the Inspection Reports which addressed protection against
radiological sabotage at Virginia Polytechnic Institute and towa State Univer-
sity.

He did understand how the existence of these documents could raise questions
about the accuracy of earlier statements and advised that they (ELD) would
have to femally notify the Board (ASLBP) of the documents.

He further noted that they (ELD) just did not think of IE because the central
issue from their perspective had always been whether Contention XX should even
be entertained by the ASLBP (that is the existence or nonexistence of a
radiological sabotage protection requirement) and not how good the protection
was or was not. One simply did not reach the second issue if there was no
protection requirement as maintained by NMSS Safeguards.

1
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Report of Interview

Mathew D. Schuster, Chief, Security Licensing and Emergency Preparedness
Section, Region V, upon interview by telephone concerning a sworn affidavit
given by him on March 6, 1984, provided the following information:

Investigator's Note: In the course of the investfga'tive matter referred to the
~

Office of Inspector and Auditor (OIA) by Administrative Judge John Frye, a
copy of "NRC Staff Response to Allegations of Misrepresentation Made by the
Atomic Safety and Licensing Board," dated March 9,1984, was obtained. As an
attachment to that document, Schuster provided the above mentioned affidavit
(Attachment A). Within that statement, Schuster said in pertinent part "our
post 1979 inspection reports did not reflect any inspection activity for ;

sabotage protection" (em
50-139/80-03 (IE-V-392) phasis added). However, a copy of IE Inspection Reportissued July 22, 1980, had also been obtained (Attach-
ment B). That report, which addressed an inspection conducted June 11, 1980,
at the University of Washington, included " Protection Against Radiological
Sabotage" as one of the areas inspected. Paragraph 13 of the report was
entitled "MC 81455B-Protection Against Radiological Sabotage" and included

ispecific comment on the same issue. This interview was conducted for the
!

purpose of addressing the apparent contradiction between Schuster's statement !
quoted above and the fact of the IE inspection report's existence. ;

Schuster said that his affidavit was based on memory and that he did not
actually check to see if his statement was correct before making it. After he
pulled a copy of the 1980 University of Washington inspection report, he
clarified that he signed the report for the actual inspector, W. P. Mortensen,
and also signed approving it. He believed that he just didn't remember the
1980 report when he made his affidavit in 1984

Schuster went on to explain that the substance of his affidavit was still
correct because at that time,when inspectiers were conducted, the time had to
be accounted for administratively. If the inspection required use of any of
the 81400 series modules, then comments on all the modules (including 81455)
had to be accomplished in order "to complete the inspection program."
Accordingly, the inspectors would write something down for each module
(regardless of whether the basic requirement ~ existed) in order to " complete
the inspection program." He still asserted that everyone knew there really was
no sebotage protection requirement and that the administrative program of
accounting for time was the driving force behind such entries. The report then-

became more or less mechanical with the goal of addressing all modules. More
recently, reports are done by exception in that inspection modules are
nentioned only when, and if, an item of noncompliance within that particular

i todule is found.

Attachments:,
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