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Secretary,

U.8. Nuclear Regulator; Cammi 28100
Washirngton, D.C., 20%55%

ATTN: Docketing fﬁd Service EBranch,

Subject: Comment on Froposed Rule " Revision of Rackfitting
rrocess for Fouwar Reactors," 10 CFR 50,109

Backfitting.

Dear Secrelary,

fAfter reading the original backfitting rule found in the
1987 sdition of 10 CFR S0, the proposed revisions found in
reneral Kegister, Vol., 12, No. 175, Sept. 10, 1987, and the
court opinion in Umnian of Concerned Scientists v. U. 2. NRC,
(B24 F.2d 108 (L.C. Cir, 1987)), 1 would 1like to mike the
following comments for your consideration.

y The Court correctly points out that Sec, 182(a) of
the atcric Energy Act veguires the MRC to snsure that public
health and safety are adequately prctected from operating
nuclear powar plante, without taking into account the
gconomic coste needed Lo reach this level of adequate
protection,

And the Court states that under Sec. 1561 of the Act, the
NRC 13 empowercd tn establich safety requirements, that ar=
not necessary for adequate protection, that are additiconal,
and that may tabe economic factor irteo account.,

The Court found the backfitting rule did not maintair
this exclusion of cost analysis ¢-om Sec. 1B2(a) as was
required by statute, It therefore vacated the rule stating
that "the backfitting rule is n suemplar of ambiguity and

vaguenessy indeed, we spect that the Commizoron designed
the rule to achieve this very result”, (824 . 2d 108 (at
1392,

IL appear Lthat the Commi ssilon has cured this defect 3l
its proposed rule t viiowing for cost analysis to arize only
LM WNEeCtIon witt frtting based upon Sec. 144, Thu
Lthera 18 now no possitbility of this type of cost analys.is

@#ing carvried out ider Sec. 1B2(R), cept in footnote T.

In footnote T of the propouted rule, a cost analysics

between alternatives 13 permitted even though the footnote

seems to apply to anm asction based upon Sec. 182(a). Since
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this i3 contrary to the Court’s cpinion, I recommend that the
~pference to cost within the last sentence of the footnote he
duleted. Possibly the ernding of the previous sentence in
fontnote T could be modified to ".... which best suits its
purpcses, provided that the cbiective of compliance or
adequals protpction ig met,

2. The NRC was attempting with the vacated rule ard 13
attempting with this proposed rule to caorraect am arbitrary
and highly criticized process, indeed the Court made note of
“the staff ' s prior baclfitting practices which have cost
cornesumers billiens of dollars, have made nuclear plants more
wifficult to cperate and maintain, have i1n jected uncertainty
arg paralyiing delay into the admimistrative process and in
came instances may bave reduced rather than enhanced public

ealth and safety”., (Aeport on Packfitting and Licensing
Practices at the U, £. tucle.r Fegulatory Commission
WMar s T4 19881 sBZ8 FL24 108 Cat 110) ),

Urrchanged in the cacatad rule and in the proposed rule
13 the wordang of CSec., 50,109{(a) (33 " the Commission shall
require the backfitting of a facility only when it
delermines, ... o that there is a substantial increase in
the overall protection of tha public health and safety or the
wommen defense and security to be dorived from the backsfit
andg that the direct and lrdirect coste of _aplemention for
that facility are igti1fied in view of this increased
protection.

Teytng o reconcile these last two quotes with Secs.
182(a) and 161 is difficult for me. The picture 1 have is
Lot HIRT wants to require a baclfit when a substantial
nrease in protection is peossible at a reasonable cost. And
Lhas on the surface nakes good sense,

Byt i granting the original /current operating license,
rhge MRC hae alregady sald that the plant can operate without
any undue risk to the public health and safety, that the
sublic 18 adequately protected., Clearly this level of
rdequacy is by no means sgquail to zero risk,. Rather 1t means
that there is no remaining significant risk of harm to the
public.

20 the Commission first reviews the safety
characteristics of a plant and decides that its cperation
pregents no undgue rizl to the public, that the publiic 18
wdequately protected, This ouslt mean that whatever risk 18
esidual at that olant «ust bhe insigmficant, that 1t cannot
be substantial.

Then the propousced nackfit rule comes into play wherp 1t
s stated that wher a substantial increase 1n public
protection 18 possible through a modification at reasonable

cogt it will be requirad, Doesn’t this put the Commission ir
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a quandary? The plant is ocperating safely with ro undue risk
to the public, and yet the plant 18 operating szuch that a
substantial increase irm overall protection of the public
nealth and safety i3 possible. Both Of these conditiors are
parmitted under Sec. 18I(a).

Mow there could be new bnowledaes dfeveloped that would
lzad the Commission to reallrce that scms plants had an

ccident potential terstofore cnssen or that the public
raqguicred an 2veEn meore onacting safasty requirement fnor plant
opEr 4t i on a higher leval of adequacy ~ and this, as I
mnderstand the backfil rula, 138 included Iin Sec, 90.,189(4),
But this is a mandated backfit, one required by Sec., 182(a).

It may be that my obszr vaticns are personally unsettling

Decause I am misinturpreting the terms "adequateY,
"substantial", "undus »i1sb", and some others. Or it may be
that they are ot de’ined witlh enough precision by the NRC s0
that a reasonable techrical perzor can zpa what the license
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based wpon Sec, 182 MEANS .,

Ferhaps a way thicugh the process of licensing and
rackfitting can be tade aore meaningful 1f it 18 viewed as
foullows, During the initial Sec.182(a) licensing the burden
16 on the applicant to show to the zatisfaction of the NRC
that the plant can ba cperated without undL = risk to the
ealtn and safety or the public., Once the license is
granted, :nd barring a requirement of amergancy action by the
MRC, the burden then shifts to the NRC to <“how that a plant
medification 1s required to substantially reduce public risk,
even though such riagk (2 necessarily residual,

[ hope you will consider thess comments from one who has
thought about these 1ssues for some time, NAEC hase A
difficult jeb to do and perhaps now i3 not the time teo visit
the 1issues nentioned above., But then again 18 there ever a
right tine?

Tinverely yours,

A ol 4 SR

Rebart C. Erdmann



