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Process for Pcwer Reactors," 10 CFR 50,109 .j
Dackfitting.

Dear Secretary, l

After reading the original backfi tting rule f ound in the i

1987 edition of 10 CFR 50, the proposed revisions found in
Federal Register, Vol. 32, No. 175, Sept. 10, 1987, and the
court opinion in Union of Concerned Scientists v. U. S . NRC,
(824 F.2d 108 (D. C. Cir. 1987)), I would like to troke the
following comments for your consideration.

1. T h rt Court correctly points out that Sec. 182(a) of
the Atoalt Energy Act requires the NRC to Pnsure that public
health and safety are edequately protected from operating
nuclear power plants, wi thout taking into account the
economic costs needed to reach this level of adequate
protection.

And the Court states that under Sec. 161 of the Act, the
NRC is empowered to establish safety requirements, that are
not necess.try for adequate protection. that irn additional, ;
and that may tako economic factors trto acccunt.

I The Court found the backfitting rule did not maintain
this exclusion of cost analysis from Sec. 192(a) as was ;

en o required by statute. It therefore vacated the rule stating
'

8E that "the backfitting rule is an exemplar of ambiguity and

R vagueness; indeed, we subpect that the Commiscion designcd
to n the rule to achieve this very result". (824 C.2d 108 (at

h 119)).u
O n-
0 n

Ome It appearn that the Comm e,si on has curect this defect in

hQ lto proposed rule by Clowing for cost snal y si s to arise only ,

,0 e in connection witt, ' ~ fitting based upon Sec. 161. Thus
boo thEr-3 i6 now no possib11ily of thi3 type of Cost an31ysi3
D* oeing carried out 1Mor Sec. 182(a), m: c ept in footnote 3.

In footnote 304 the propoced rule, a cost analysis
between alternatives 1. permitted even though the footnote

fg seems to apply to an $ction based upon Sec. 192(a). Since
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this is contrary to the Court's cpinion, I recommend that the
reference to cost within the last sentence of the footnote be
deleted. Possibly the ending of the previous sentence in
footnote 3 could be modified to ".... which best suits its
purpcues, gegyideg thet thg objegtiyg gf cgmg.l_iaccg gr_
edesuets nCstastigo La eett

2, The NRC was attempting with the vacated rule and is
attempting with this proposed rule to correct an arbitrary
and highly criticized process. Indeed the Court made note of
"the staff's prior bac| fitting practices which have cost ,

consumers billicas uf doll ar s, have made nuclear plants more f
difficult to operato and maintain, have injected uncertainty ;

and paralyzing deley into the administrate ve process and in |
come instances may have reduced rather than enhanced public ;

,malth and safety". Ueport on Packfitting and Licensing
Practices at the U. O. Nuclesr Pogulatory Commission
Wr .11.19 35) , ;974 F.2d 109 tat 110)).

Unchanged in th9 vacatad rule and in the proposed rule
ia the wording of Oec. 50.109 ( a) (3) ; the Commission shall"

require the bacbfitting.cf a facility only when it
d a l er Tii n e s. , that there is a substantial increase in.... ,

the overall protection of the public health and safety or the
c.cinmen defense and security ta be derived from the backfit
and that the direct and ir. direct costs of .mplemention for
that facility are justified in view of thin increased
protection". |

;

Trying to reconc il e these last two quotes with Sets.
1 2(ai and 161 is di f ficul t for me. The picture I have is j
t~c.t ilRC wants to require a backfit when a substantial |

'

.r cr aase in protec ti on is possible at a reasonable cost. And
tio e on the burface makes good sense.

mut in granting the original / current operating license,
"Sc NRC has already said that the plant can operate without
any undue risk to the public health and safety, that the i

public is adequately protected. Clearly this level of |
adequacy is by no means aqual to zero risk. Rather it means |
that there is no remaining significant risk of harm to the |
public. ;

1

1
90 the Commission first reviews the safety |

characteristics of a plant and decides that its operation |

p*esents no undue rial to the public, that the public is
adequately protected. Thin must mean that whatever risk is
nidual at that pl vit "mt be i nsi gni f icant, that it cannot

be sub s t anti al .

Tnen the prnpos.ed nackfit rule comes into play whern it
id stated that when a substan ti al increase in public
pr ot ec t i on i s possiple through a modification at reasonable
cost it will be required. Doesn't this put the Commi ssi on in |
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a quandary? The plant is operating safely with ro undue risk
to the public, and yet the plant is operating cuch that a
substantial increase in overall protection of the public
health and safety is possible. E'oth of these conditions are I

permitted under Sec. 192(a).

Plow there could be new Enowledge hvel oped that would
lead the Commission to real.ro that inme plants had an
occident potential feretofore meen nr that t h e- p ub l i c
r eqi t i -od an ?ven mero enacting safety requirement for plant
opv atior - a higher l evel of ede.qurcy - and this, as I
understand the backfit ul+, i; locluded in 9ec. 50.199(4). |

Out this is n mandated bacMit, one crquired by Sec. 182(a). |

It may be that my cbser / 3tions s e personally unsettling
Decause I am misinterpreting the t c r ir '' r. d a q u a t e " ,
" substantial", " undue 191: " , and -40.wo o t h a's . Or it may be
that they are act defined uit.h en o. ig h precision by the NRC so

.

that a re ason abl e technical person can see what the license !
.

based upon Sec.182/a) means.
|

Perhaps a way thrcugh the process of licensing and

|back f i t ta no can be +ade mor e meani ng f u t if it is viewed as
follows. During the initial Sec.192(a) licensing the burden ,

Ii J, on the applicant to show to the ;.<tisfxtion of the NRC
that the ple.*nt can be operated without undt-s risk to the
health and safety of the public. Once the license is
granted, and barring a requirement of emergancy action by the
NFC, the burden then shifts to the NRC to "how that a plant,

(modification is required to substantially reduce public risk,
,

cven though such r i ul: ir necessarily residual. I
>

I bcpe you will consider thewo commnits from one who has
thought about these issues for come time. NC.C has a
difficuit jcb to do and perhaps now i -3 not th+ time to visit
the i ., ;ues wntioned "bove. Edu t then , gain t- there ever a.

right Lin,e7

Sincerely yours,

Robert C. Erdmann
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