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UNTITED M7y OF JGErics
ATONIC “NEROY CoiqYesION
In the Yatter of 3 cocket No. 50-322
LONG (6L4ei) LICGHT NS COMPANY :
AFFIDAVIT
(Sheoiwham Suglery [ over Station, 3 s
Unit 4e, 1)
- - - - - - - - - - - - - - - - - - x
STATE OF Ma YORK)
! 88.:
COUNTY OF NESSAU )

EDJARD J, WALSH, JR., being duly sworn, deposes 2n4
says:

1. I 2m an attorney  =t-law admitted to practice in
the ftate of New Yari, 2m fomiliar with ¢ho [2ets and circum-
atan.on of ¢hls orocecding znd am the 2ttorney in charge thereo?
for tiic appilecut, Lorg Island Lighting Ccmpzny. I have read
the roving pepers of the Intervenor, The Lloy< Harbor Study
Group, Irn., sceking the dicsqualification of the Atomic Energ:
Commission, the indi.idual Commissioners of the Commission, :he
Atomice Sallety and Licensing \ppeal Board, individual members of
8alo roarda, the Atomic 8af ety and Licensing Board, the individuni
member. of inat Boarc 2nd the dvisory Committee on Reactor
Safegaards, and submit this Affidavit in cpresition.

2. An analysis of the moving paprers establishes that

the p:<iz of the precent motion rests uven the Intervenor's claim

Sal'eny ond L.censlc, Appeald L72rd, the Atomic Safety and Liceasing
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3. It is clear there ore that tnc

Lloyd Harbor Study Group, Inc., 1s to toie e.er-

cA® ever, torssible z2e¢etion
it can to deluy the ihoreham application., Juen sondunt, in view

of its President, wWilliam Carl's statement that the only purpose

in intervening here is to Prevent the constructicn of a plant
in Lloyd Karbor, not only sericusly injure: the consumers of
electric power on Long Island by delaying the ccn3truction of

an essential plant, but appears to constltuse a misuse of the

Judiecial process,
4, That the present motion is merely a continuation
of this delaying Sstrotegy 1s also evidenced Sy the timing of
the motion. It is made more thzn 81X months aftser
to Intervene was filed in whiech Intervenor et farth (Para,

of the Petition to Intervane) that 1t was maling the claims n

set forth, It 1s 2lze Signiflcant in this cocnnection that the

Fresent motion to disqualify the members of =
and Licensing Appeal Board and the Atomic Salety and Licensing

Board is made more than six months after these Boards were

appoinced. It is even more significant that the motion is made

after three pPre-rearing conferences have be2: held, irnnurerable

motioune made and decided, and several Ppeals tacen and decidsd.
I recognize thot the foregoing recitation of facts is

not direetly responsible fn the instaat motion tut hive iacliuded

such recitation in some detail hereir. becavse I telieve it Places

the motion in 1its Proper perspective. The delasy of this pro-

< | P o 4 .
vimely completion

ceeding has already sericusly Jeovardi-od <he



the Atomic Energy Commiszaion. Morcover, it 13 relevant 4in

considering this claim of 2 dual - Fo § Rt Pt o v Bl
Commission, ir carrying out the resporsibilivy delegated to it
by Congress, has maintained separate 273 to process arplicz-
tions for licenses to construct atomic elegtria enerating
stations so0 as to clearly delineate it: rromctisonal functions

from its regulatory functions.

In light of the history of the Congressional intentior
and the action of the Atomie Energy Cec-nission in carrying out

its respensibilities, tne Intervenor's ontentions are
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As a m2tter of fact, it seems clear thzs the Atamic Energy Cecm-

mission has no Power to disqualify itse.® for *arrying out the

express mandate of the Congress of the United States,

6. The claim that the various 3card rembers have beer

drawn from the nuclear industry or from scientifia laboratories
funded by the Atomie Energy Commission =r apre rrofessors teachir
nuclesr sublects in universities 1s clezrly not a sufficient

ground for disqualifisation. In the absence of any facts she

dgipr =

waing
that such Board members will not be impzartial or objective in
carrying out their functions as a member of the Board in the
Shoreham Proceeding or that such Board rambers have a personal
blas, there is no valid legal basis for this motion. The
Memorandum of Lew submitted herewith establishes that it “s not
enough to show that a Board membe{ "may have 3 ropensity to
favor nuclear power, There are no fac:t: set Out in the moving
Fapers other than speculative sonclusions and 2ssumptions that

the Board members carrnot be objective,
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7. The attached Memorandum ¢f Law z1so shows that
the Congress intended that two memiers of the Atomic Safa4;
ans Licen~‘ag roard, notwithstanding the previsicons of Secticns
7(a) and 8{a) of the Administrative Procedurs Act (42 U.S5.C.A.
3ection 2241) should be technical members. 3ince almost every
expert in the atordc energy field would fall within the ambit
of the Intervenor's claim of having a perscrzl interest in the
field of 2tomic energy development, there wcu.ld be no technizzl
experts evailable for the regulatory bozards., This would clezrls
frustrate the Congressional intention since i{: must be presumed
that Congress was well aware of the fact thz:t most technical
experts «ould have relationships with the Atomic Energy Com-
mission during the course of their career or would be interested
in the development of nuclear power.

There 18 2150 no valid basls for the claim thzt the
members of the Boards should be disqualified because they are
not representative of the environmental life sciences 2as reguire:
by the National ZEnvironmental Policy Act. There is no languzge
in this Act, which would serve as a basis for this eclaim.
Furthermore, there is no evidence in the moving papers which
would support any claim that the members of <he Boards are nct
interested in the environment or are not qualified to pass upon

issues concerning the environment.
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In vieu ¢f all of the fcregoing, 1+ is respectfully

requested that the inctant motion be denied.
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Sworn to before me this

Tth day of August, 1670,
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In the Matter of
LONG ISZLAND LIGHTING COveiNvy

(Shc*eh_u Nuclear Pouer Statior,
Uniz No. 1)

IEMORANDUM OF LONG ISLAND
LIGHTING CCMPANY IN CFPOSITICN
TC THE MOTION TC DISAUALIFY

- - - i - "!"
THE ATOMIC BIERSY L™ ISSION,

THE ATONIC SAFETY AND LT“””SI\G
APFPZIAL ”ARD and THE ATOMIC
SAFETY AlD LICZNZING

STATEMENT

Intervenor, The Lloyd Hartor Study Group, Inec., by
Notice of Motion dated July 28, i970 has requested that the
Atomic Znergy Commission ci isqualify itself and dismiss the
instant proceedings; 2nd also that some of the individual mem-
bers of the Atomic Safety and Licensing Appezl Board and the
Atomic Safety and Licensing Board should be isqualified from
sittirg in this proceeding,

The thrust of the Intervenor's motion appears to be
that the Commission should be disqualified because it hzs been
given the responsibility for the development of peaceful uses
of atomic power and also the responsibility for regulating such

peaceful use,




POINT II
MERZ SPEZCULATION AND SUSPICICONS
CONCERNING THE UNDERLYING P=ILO-

SOFIY OF INDIVIDUAL MF.BERS OF
THE BOARDS IS NOT A SUSFICIZN
BASIS FOR THEIR DISQUALIFIC-TION

It i3 well settled that Interver.cr must present evidence
to show that the individual members of tne Poards are not men of
conscience and intcllectuzl discipline cerable of Judging the
Shoreham proceedings fairly on the basis of the merits. It is
not sufficient to assume that a membter of an agency enters a

proceeding with 2dvance views of an economic matter (Skelly 01l

Company v. Federzl Power Commission, 375 F.2d 6, 18, 18€7) or

has an underlying rhilocophy in approaching a cpecific case

(United States v. Morgan, 313 U.S. 409, 421 1941; Federal Trzds

Commission v. Cement Institute, 333 U.8. 433, '701).

In the Skelly 01l Company case, it was urged that two
of the Federal Fower Commissioners had prejudged the issue of
whether substantial competition existed among gas producers,
The court at 375 F.2d 18 rejected this argument and said:

No claim is made that eithaor commissioner

. prejudged the ultimate issue of a Just and
reasonable rate. In our opinion no basis
for disqualification arises from the fact
or assumption that 2 member of an adminis-
trative agency enters a proceeding with
advance views on important economic matters
in 1ssue. Nothing in the record disturbs
the assumption that the two commissioners
are "men of consclence and intellectual
discipline, capable of judging a particular
contrecversy fairly on the tasis of 1ts own
circumstances.”




There 1s nothing in the papers which asserts aaything
more than a suspicion that the individual technical me=sibers of
the Atomic Safety and Licensing Apreal Board and Atomic Sa2fety
and Licensing Board may have a "philosophic and professional
bias in favor of atomic power projects.” As shown above, this
18 not a sufficlient basis for disqualification and the motion
should be denied.

It should be noted that 42 U.S.C.A. Section 22L] ex-
pressly provides that Atomie Szfety and Licensing Boards shail
be composed of two technical members irrespective of any contrary
provisions in the Administrative 2rocedure Act. It must 2¢ pre-
sumed that Congress was aware o." the fact that all tecnnical
members of this Board would be interested in the development of
atomic power and would be employed at some time by the Atomic
Energy Comulssion, a nuclear related industry or have some con-
nection with either such agency or such industry. Nevertheles:s
the Congress realizing the complex technical questions which would
be raised before such Boards mandated that two technical members
be appointed.

It 2lso seems clear that practically all potential
members of the Atomic Safety and Licensing Boards would fall
within the ambit of Intervenor's complaint. Thus, it would be
near impdssible to obtain technical members and the Congressional

intent would be wholly frustrated and there would be no one to

conduct the public hearings required by law. This would be an
absurd result a2nd Congress has not prcvided for such a contingency.

Federal Trade Commission v. Cement Institute
. . 8. po -
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POINT III

THE NATIONAL ENVIRONMENTAL POLICY
ACT DOES NOT REQUIRE THE DIS-
QUALIFICATION OF THE ATOVM1C SAFETY
AND LICENSING APPEAL BOARD OR THE
¢ ATOMIC SAFETY AND LICENSING BOARD

The Intervenor claims in this motion that the National
Environmental Policy Act mandates tne inclusion of Board members
who are rejresertative of the environmental life sciences and
that the failure to include such representatives requires dis-
qualification of the Boards appointed hersin. There 1s nothing
in the Environmental Policy Act to warrant the Iatervenor's
conclusion.

The regulations promulgated by the Commission fully
comply with the mandate of the National Environmental Policy

Act. The claim of the Intervenor is therefore without legal

substance,
CCNCLUSION
THE MOTION SHOULD BE DENIED
Respectfully submitted,
g DAVID K., KADANE

Attorney for Applicant
Long Island Lighting Company
250 014 Country Road
, . Mineola, New York 11501
i =

ey JREET e //
BYL‘L‘UL( A’/(-/'vi(-.';;/cjg -
Ecward J. Walsh, Jr
Attorney”

August 7, 1970



