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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
Greta Joy Dicus, Chairman
Nils J. Diaz
Edward McGaffigan, Jr.
Jeffrey S. Merrifield
In the Matter of Docket Nos. 40-8681-MLA-5
40-8681-MLA-6
INT ZRNATIONAL URANIUM (USA)
CORPORATION
(Request for Materials License
Amendment) July 7, 1999

In the intzrest of munimizing repetitious decisions by the Commission and
pleadings by the parties, and repetitious lawsuits in the court of appeals, the
Commission places in abeyance Envirocare's appeal of its dismissal from two
separate Subpart L proceedings. Envirocare's dismissal from these proceedings
was based upon its lack of standing as a mere “‘competitor’” of a licensee. The
Commussion has already affirmed Envirocare’s dismissal on the same ground from
two earher proceedings. The Comzaission now holds Envirocare’s latest appeals in
abeyance, pending resolution of federal court litigation on Envirocare’s standing.

ORDER

Envirocare of Utah, Inc. (“"Envirocare’’) has appealed its dismissal from two
separate Subpart L proceedings, both involving license amendment requests made
by the International Uranium (USA) Corporaton (“'IUSA™). See LBP-99-11,
49 NRC 153 (1999); LBP-99-20, 49 NRC 429 (1999). In both proceedings,
the Presiding Officer found that Envirocare’s asserted ‘‘competitor’” injury does
not fall within the zone of interests of the Atomic Energy Act or the National

\



Environmental Policy Act. Last year, on the same ground, the Commission af-
firmed the dismissal of Envirocare from two other license amendment proceedings.
See Quivira Miring Co. (Ambrosia Lake Facility, Grants, New Mexico), CLI1-98-
11, 48 NRC 1 (1998); International Uranium (USA) Corp. (Receipt of Material
from Tonawanda, New York), CLI-98-23, 48 NRC 259 (1998). Envirocare has
sought judicial review of the Commission’s decisions in Quivira and IUSA. See
Envirocare v. NRC, Nos. 98-1426 & 98-1592 (D.C. Cir.,, consolidated Jan. 12,
1999).

Envirocare’s latest appeals acknowledge the Commission's stance on competitor
standing. Envirocare seeks only to preserve the opportunity to participate in the
IUSA license amendment requests in the event that Envirocare wins its federal
court appeal. However, because the competitor standing issues are the same
here as in Quivira and IUSA, the Commission believes that in the interest of
munimizing repetitious decisions by the Commussion and pleadings by Envicocore,
TUSA, and the NRC Staff, and repetitious lawsuits in the court of appeals, the best
course is 10 hoid Envirocare's carrent appeals in abeyance, pending the outcome of
Envirocare's petition for judicial review in the D.C. Circuit. Similarly, we would
expect that the Presiding Officer will hold w abeyance future hearing requests
of Envirocare, if any, that rest solely on Envirocare’s interest as an industry
competitor.

Accordingly, Envirocare’s appeals of LBP-99-11 and LBP-99-20 are hereby
held in abeyance pending resolution of the federal court liigation on Envirocare's
standing.

IT IS SO ORDERED.

For the Coramission’
ANNETTE L. VIETTI-COOXK

Secretary of the Commussion

Daated at Rockville, Maryland,
this 7th day of July 1999,

! Commissioner [haz was not available for the affirmation of this Order 1If he had been present. he would have
approved the Cader
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UNITED STATES OF AMERICA
NUCLEAR REGULATCRY COMMISSION

COMMISSIONERS:
Greta Joy Dicus, Chairman
Nits J. Diaz
Edwar McGaffigan, Jr.

Jeffrey S. Merrifield
in the Matter of Docket No. 40-8968-ML
HYDRO RESOURCES, INC.
(2929 Coors Road, Suite 101,

Albuquergue, NM 87120) July 23, 1999

This proceeding concerns a matenals hcense that authorizes Hydro Resources,
Inc. (“"HRI'"), to conduct an in situ leach uranium mining and milling operation
in Church Rock and Crownpoint, New Mexico, pursuant to 10 C.ER. Part 40. In
this Decisica, the Commission considers petitions for review of four partial initial
decisions issued by the Presiding Officer in this proceeding: LBP-99-1 (Waste
Disposal Issues), 49 NRC 29 (1999); LBP-99-9 (Historic Preservation), 45 NRC
136 (1999); LBP-99-10 (Performance-Based Licensing), 49 NRC 145 (i99¢); and
LBP-99-13 (Financial Assurance), 49 NRC 233 (1999). The Commussion partially
affirms LBP-99-1, LBP-99-9, and LBP-99-10. The Commission requests that the
parties submit briefs on LBP-99-13.

NATIONAL HISTORIC PRESERVATION ACT: REQUIREMENTS

The National Historic Preservation Act contains no prohibition against taking
a “‘phased review”’ of a property.

NATIONAL ENVIRONMENTAL POLICY ACT: REQUIREMENTS

A Supplemental Environmental Impact Statement is not necessary every ume
new mformation comes 1o light after the EIS 1s finalized. As a general matter,



the agency must consider whether the new information is significant enough to
require preparation of » supplement. The new information must present a seriously
different picture of the environmental impact of the proposed project from what
was previously envisioned.

NATIVE AMERICAN GRAVES PROTECTION AND REPATRIATION
ACT: REQUIREMENTS

Under the Native American Graves Protection and Repatriation Act (NAGPRA),
consultation and concurrence of the affected tribe take place prior to the intentional
removal from or excavaton of Native American cultural items from federal or
ribal lands. Where no intentional removal or excavation of cultural items is
planned, the applicable regulatory provision is 43 CER. § 0.4, which applies
to inadvertent discoveries of human remains, funerary objects, sacred objects,
or objects of cultural patimony. The regulations generally do not require prior
consultaton or concurrence with the affected tribe for unintentional activities.

MATERIALS LICENSE UNDER PART 40: PERFORMANCE-BASED
LICENSING

The use of performance-based licensing concepts in a Part 40 license does not
reverse any long-established Commission policy on the use of such regulatory
mechanisms. Indeed, it is consistent with the Commission’s approach 10 reactor
licensing in 10 CFR. §50.59. It does not run counter to any agency mandate
contained in the Atomic Energy Act or any established Commission regulation.
If anything, the use of such license condtions is entirely consistent with the
Commission’s efforts over the years to allow reasonable flexibility in its regulatory
framework. It is simply an additional means through which the NRC can decrease
the administrative burden of regulat tle ensuring the continued protection of
public health and safety.

MEMORANDUM AND ORDER

INTRODUCTION

This Decision stems from petitions for review of four partial initial decisions
by the Presiding Officer in this Subpart L proceeding.  Intervenors Eustern
Navajo Din¢ Against Uranium Mining (““ENDAUM"’), Southwest Rescarch and
Information Center (“"SRIC™'), Marilyn Morris, and Grace Sam have jointly
petitioned the Commission for review of the Presiding Officer’s decision on waste




disposal issues in LBP-99-1, 49 NRC 29 (1999). ENDAUM and SRIC have
petitioned for review of LBP-99-9 (Historic Preservation), 49 NRC 136 (1999);
LBP-99-10 (Performans -Based Licensing), 49 NRC 145 (1999); and LBP-99-13
(Financial Assurance), 49 NRC 233 (1999). Finally, Intervenors Sam and Marris
have aiso petitioned the Commission for review of LBP-99-1). The NRC Staff
and Hydro Resources, Inc. (HRI) oppose Commission review of these decisions.'

The Commussion has considered the petitions for review, and their attendant
responses and replies, as well as the record developed before the Presiding Officer.
For the reasons given by the Presiding Officer, and for the reasons given below,
the Commissios partially affirms LBP-99-1, LBP-99-9, and LBP-99-10.2 The
Commission requests that the parties submit briefs on LBP-99-13 in accordance
with Commission direction provided in this Decision.

BACKGROUND

This proceeding concerns a matenials license that authorizes Hydro Resources,
Inc. “*HRI""), 1o conduct an in situ leach uranium mining and milling operation
in Church Rock and Crownpoint, New Mexice, pursuant to 10 CER. Part 40.
The license (SUA-1508), which was issued by the NRC Staff on January 5, 1998,
authorizes HRI to construct and operate ISL uranium mining facilities for a -
year period on the Church Rock, Unit 1, and Crownpoint sites. HRI's planned
ISL uranium recovery process involves two primary operations. The first occurs
in the well fields where a mining solution containing a mixture of groundwater,
oxygen, and bicarbonate known as lixiviant 1s injected through wells into an ore
zone. The mining solution, in turn, oxidizes and dissolves uranium in the ground.
The solution is then withdrawn via production wells. During the second operation,
the pregnant lixiviant (i.¢., the uranium-bearing mining solution) 1s processed to

"In additon 1o their petitions for Cormission review of the Presiding Officer's decisions, Intervenors have filed
four petitions in the United States Court of Appeals for the District of Columbia seeking judicial review of the same
decisions. Twice in recent months we faced sinular situations and went on to decide pending appeals on the ground
that ““simultanecus apreals to the Commession and 10 the coun of appeals are impermussible ' Commonwealth Edison
Co. (Zion Nuclear Fower Sttion, Units | and 2), CLI-99-4, 49 NRC 185, 186 n.| (1999) Accond Balumore Gas &
Electric Co. (Calvent Cliffs Nuclear Power Plant, Units 1 and 2), CL1-98-25, 48 NRC 325, 336 n | (1998) In both
cases, the count of appeals agreed with our view and issued orders dismussing, as premature, pettions for judicial
review filed in advance of not-vet-issued Commission appeliate decisions. See Dienethal v NRC, No. 99-1001 (DC
Cir, Mar. 31, 1L99); National Whistieblower Center v NRC. No 98-1581 (DC_ Cir. Mar. 11, 1999)

S5ee 10 CFR §21253. As discussed 1n more detail in “‘Bifurcation lszues' in the “‘Discussion’’ section, infra,
the Commussion will address in a later decision the “‘bifurcation”’ concerns raised by Intervenors Thus, owr action
10 uphold the Presiding Officer’s decisions here does not exiend to those portions of the partial iniual decisions that
refate 0 bifurcation. In addivos, as explived in note 28, the Commussion denses review of one particular issue
involving waste disposal




extract the mined uranium." To date, HRI has not begun licensed activities at the
sites.

The intervenors have raised a number of legal and factual challenges 1o HRI's
license, many of which the Presiding Officer found germane to this proceeding and
litigable under Subpart L. See LBP-98-9, 47 NRC 261 (1998). In this opinion, the
Commission reviews the first four partial initial decisions the Presiding Officer has
issued (LBP-99-1, LBP-99-9, LBP-99-10, and LBP-99-13), resolving questions of
waste disposal, historic preservation, peiformance-based licensing, and financial
assurance. The Presiding Officer expects to issue additional partial initial decisions
by July 23.

DISCUSSION

For the most part, this Commission opinion does not revisit Presiding Officer
determinations with which we agree or have no reason to second guess. Because
the Presiding Officer has reviewed the extensive record in detail, with the assistance
of a technical advisor, the Commission is generally disinclined to upset his findings
and conclusions, particularly on matters involving fact-specific issues or where the
affidavits or submissions of experts must be weighed * Unless otherwise siated
herein, the Commission agrees with the results reached by the Presiding Officer.
However, since the petitions for review raise a number of issues that call for further
review and elaboration, the Commussion has considered several matters in some
detal.

In considering this first round of Presiding Officer decistons. the Commission
has decided not to request plenary appellate briefs from the parties, except on one
issue, financial assurance, where we find the current record and briefs inadequate
to complete our . view. Given the petitions for review, the responses and replies,
and the voluminous pleadings and submussions filed with the Presiding Officer, the
Commission does not believe additional briefs are necessary or woula enhance its
ability to decide these issues. The Presiding Officer is in the process of issuing
decisions on the remaining issues in the proceeding. In accordance with its May 3,
1999 Order in this proceeding, the Commission will consider petitions for review
of these remaining decisions after all of them have been issued by the Presiding
Officer.

* See *‘Final Environmental Impact Staterment. To Construct and Operate the Crownpoint Uramum Solution Mining
Project,” NUREG- 1508 (February 1997) (FEIS), a 22
* See, e . Louisiana Eneryy Services, P (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 93 (1998)




Bifurcatiop Issues

In the fall of 1998 the Presiding Officer issued orders® “‘bifurcating’’ the
proceeding and limiting «he current phase to questions concerning the only parcel
of property (the so-called “‘Church Rock Section 8'° property) where HRI has
indicated that mining activity may begin soon. In issuing these orders, the Presiding
Officer reserved until later the consideration of issues pertinent solely to the
remaining three properties (i.e., Church Rock Section 17, Unit 1, and Crownpoint
sites). Subsequently, the Commission denied Intervenors’ petition for interlocutory
review of the Presiding Officer’s bifurcation decision.®

In a footnote to their petiion for review of the partial initial decision on
Historic Preservation (LBP-99-9), Intervenors ENDAUM and SRIC have raised
the bifurcation question anew and claim that the Presiding Officer's action has
resulted in impermissible seginentation under the National Environmental Policy
Act (NEPA).” In their petition on the Financial Assurance partial initial decision
(LBP-99-13), Intervenors again have attacked the Presiding Officer’s bifurcation
decision and argued that the financial assuraince requirements must be met for the
entire project at the time of licensing. To ensure a unified review of all bifurcation
issues raised by the Intervenors, the Commission will address these matters, and
any bifurcation issues raised on appeals from subsequent final nitial decisions,
later, after the Presiding Officer comple’=s his current series of decisions on the
“*Section 8" property

LBP-99.1:  Waste Disposal Issues

In situ leach (ISL) or “*solution’’ mining produces two catzgories of waste: (1)
gaseous emussions and airborne particulates resulting from drying of yellowcake
and the injection of groundwater with “‘lixiviant,”" a mixiwure of water, dissolved
oxygen, and bicarbonate ions; and (2) liquid waste associated with operations
including well-field processing and aquifer restoration.® A variety of methods exist
to address liquid waste disposal and storage at ISL facilities, including the use
of evaporation ponds, deep-well injection, {and application, and surface discharge
under a National Pollutant Discharge Eliminatior System (NPDES) permit. In
the present case, the license limits HRI to the use of "ned evaporation ponds for
the storage of liquid waste. Once water in the ponds is losi to the atmosphere
through surface evaporation, the Licensee must send the resulting sludge to a

S Memorandum and Croer (Scheduling and Partial Grant of Motion for Bifurcation) (September 22, 1999),
Memorandum and Order  Reconsideration of the Schedule for the Proceeding) (October 13, 1999)

SCLI-9R-22, 48 NRC 215 (1998)

7 ktervenors’ Petition for Review of Presiding Officer’s Part:al Iniual Decision LBP-99-9, at 7 n 1] (March 11,
1999)
Y PEIS at 2.5, 6, 14, and 16



licensed disposal facility. Currently, the licunse does not authorize HRI to dispose
of materia’ on «itc. !f HRI seeks 1o employ one or more onsitc wisposal technigues
inlhefum,itwillhavelommvcamovalfromNRCand.demndMgonme
method used, other appropriate regulatory bodies.”

Intervenors ENDAUM, SRIC, Grace Sani, and Marilyn Morris raise a variety
of waste ~ posal 1ssues before the Presiding Officer and now have raised many
of the same natters before the Commission w “aeir petition for review. Their
principal concern is ‘1t the NRC Staff and the Presiding Offy r failed to apply the
appropriate regulato.y requirements to HRI's application. Specifically, they believe
that the Presiding Officer erroneously refused to apply 10 CFR. §40.31(h) and
Part 40, Appendix A, in their entirety to ISL mining. According to the Intervenors,
this reading of NRC rules frees HRI from complying with a large number of
relevant requirements.

The Presiding Officer emphasized that Appendix A was specifically promul-
gated 10 address the problems related to mill tailings from conventional miiling
acavities and not thoy stew g from solution (ISL) mining. Nevertheless, while
he found that the ~ qeria in Appendix A do not apply wholesale to the HRI license,
he agreed with the NRC S.aff that *“(s]pecific criteria within Appendix A are ap-
plicable to this license only when they explicitly apply to ISL mining. """ We agree
with the Presiding Officer’s general conclusion that section 40.31(h) and Part 40,
Appendix A, “‘were designed 1o address the problems related 1o mill tailings and
not problems related to injection mining. "' In passing the Uranium Mill Tailings
Radiation Control Act (UMTRCA). Congress sought to address the potential harm
an<ing from unregulated uranium tailings piles left at milling sites.”” Likewise,
when the NRC promulgated regulations to implement UMTRCA, it did so with
the primary focus of ensuring the contrel of tailings at sites involving conventional
mining ar.' milling."” While, as a general matter, Part 40 applies to ISL mining,
some of the specific requirements in Part 40, such as many of those found in Ap-
pendix A, address hazards posed only by conventional uranum milling operations,
and do not carry over to ISL mining. In amending the requirements in Part 40

¥ See SUA- 1562, License Condition 11 8 *'Price to land applicauon of wasie water. the licensee shall submut and
receive from NRC acceptance of u plan outlining how de licensee will monitor constituent buildup ir soils resulting
from the land apphication

101 BP.99-1, 49 NRC 1 23

H .

2 See 42 USC. §790)(0)

" See. eq. % Fed Reg SO0IS (Aug 24, 19/9), Uranium Mill Licensing Reguirements (10 CFR Pans 30, 40. 70
& 130, CLEEL9, 13 NRC 460, 462 (1951); and NUREG-0706, Final Genence Envitonmentai Impact Stateront on
Uranium Milbmy (GELS). dated September 1980

W See 10 CFR §404 (Gefinitions Jf *Dypeoduct matersl” and *wranium milling')

SO
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over the years, NRC has refrained from addressing issues specific to ISL mining
and, instead, has generally addressed tailings from conventional operations.'*
In issuing the HRI license, the Staff appropriately did not insist that H21 meet
Part 40 requirements across the board. We agree that those requirements in Part
40, such as many of the provisions in Appendix A, that, by their own terms,
apply only 10 conventional uranium milling activities, cannot senstbly govern ISL
mining. At the same time, there are a number of general safety provisions in
Part 40, Appendix A, such as Criteria 2, SA, and 9, that are relevant to ISL
mining and, as such, have been appropriately reflected in the license.”” The current
version of Part 40 specifically addresses 1S mining only 10 a limited extent. In a |
recent rulemaking proposal (SECY-99-011)," the Staff providad some background |
information on its current approach '~ ISL mining: |

The current Part 40 regulatory framework for uranium and thoriam recovery is difficult 1o :
administer.  The staff's most significant concem with the cument requirements is that they |
m«uﬂymuhmnaﬁmofcommMManus.ﬂrmwmmmdm

Part 40 was oniginally promuly wed, not ISL facilities. However, ISL facilities have become |
hmofmudhm.ﬂmpmﬂminmUmhdShu.whnchuexm‘mdw ‘
continue into the foresecable future Regulating the ISL facilities in the absence of spreific ‘
mpﬂmwfm&mnﬁvﬂhh@mawk@ym&mw |
more complicated for the staff, which has relied heavily on guidance documents and license |
conditions in this arca, as the recovering uranium production industry secks to evnand ISL
facility production and submits new applications for additional facilities.

Unul the Commussion develops regulatory requirements specifically dedicated to
the particular issues raised by ISL mining, we will have no choice but 1o follow the
case-by-case approach taken by our Staff in issuing HRI's license. As the Presiding
Officer concluded, the “‘principal regulatory standards governing this application
for a license are 10 CFR. §40.32(c) and (d), which mandate protection of the
public health and safety.”"" For the purposes of waste disposal issues, we agree
with the Presiding Officer that the license in this case ensures compliance with
these general requireraents. While Intervenors disagree with the choices made by

"8 See e4. 50 Fed Reg 41852 (Oct 16, 1985), 52 Fed Reg 43553 (Nov 13, 1987), 55 Fed Reg 45.591 (Ot
30, 1990), and 5 Fed Reg 28,220 (une |, 1994)
" Criterion 2 sacicates that, in most cases. waste from in situ extraction operations should be disposed of ot existing
large mill tailings disposal sutes. Criterion SA applies 10 the constns ton of surface impoundments. Criterion 9 applies
o financial surety arungements

17 See, e g License Conditions 1026 (refermng 1o Criwenon SA) and 9 5 (referning to Critenion 9)

% On June 17, 1999, the Commission hekl a public meeting on SECY-99-011 (and on two other NRC Staff
papers). at which numerous *‘stukeholders,” including counsel for SRIC and ENDAUM, spoke  After the meeting,
the Secretary of the Comnussion offered all parties 1 this and other pending proceedings related 10 recovery
an oppurtunity to submit comments on the meeting discussions 1o the Commussion by July 23 The Commussion
undersiands that any comments it receves will discuss generic uranium recovery issues only, not case-specific issues

19, 99991, 49 NRC at 22




the Staff (and approved by the Presiding Officer), we believe that the requirements
imposed on HRI's operations are reasonable and appropriate.

Intervenors’ petition for review raises a variety of additional arguments related
1o waste. None is persuasive. They claim, for example, that HRI has not obtained
the necessary approvals under 10 CFR. §20.2002% for th» disposal of waste
through land apphication. In rejecting this claim, the Presiding Officer relied on
a statement in the Safety Evaluation Report (SER) that says ** “[cjurrently, HRI
would be limited to using either surface discharge (with appropriate State or Federal
permits/licenses ), Sinne concentration, waste retention ponds, or a combination of
these three ~ations to dispose of [restoration] wastewater.” %' The Presiding Officer
concluded that HRI need not satisfy section 20.2002 at this time becuuse it has not
submitted an application to the Commission for deep-well injection, surface water
discharge, or land application. In its reply to Intervenors’ petition for review, the
Staff Clarifies that License Condition (LC) 11.8 specifically requires HRI 1o submit
““and receive NRC acceptance of'* a plan prior to land application of wastewater.”
In addition, License Condition 9.6 specifically requires HRI to dispose of 11e(2)
hyproduct material from the project at a waste disposal site licensed by the NRC or
an Agreement State 1o receive such material. Accordingly, HRI is not required to
submit a section 20.2002 request at this time because the license does not authorize
disposal of material at the site. HRI must receve prior NRC approval before 1t
can conduct waste disposal through land application.

Intervenors also renew their claim that the HRI project’s FEIS fails to provide
a full discussion of the impacts of evaporation ponds and, instead, only covers the
impacts from retention ponds. Intervenors amnarently believe that these are different
types of structures. The Staff, however, has explained that the terms “‘retention
pond™’ and “‘evaporauon pond’’ are used interchangeably in the FEIS. We find the
Staff’s explanation is supported by the FEIS, which specifically indicates that a
purpose of *‘retention ponds’’ 1s to promote loss of water through *‘evaporation,”'?!

Intervenors also take 1ssue with the characterization of the *‘bleed rate’ in the
technical documents supporting the license. The “‘production: bleed'" refers to the
amount of water that is withdrawn from production wells in excess of that which
1s injected into the ground. This practice creates negative pressure which causes
uraniumn-rich lixiviant to flow toward the production wells and prevents lixiviant

0 Gection 20,2002 requires licensees 1o “apply to the Commussion for approval of proposed procedures, not
otherwise authorized in the regulations i thas chaptes, 1o dispose of lcensed material generated in the licensee's
Acuvities

3L LBP-99-1, 49 NRC at 35 (citing SER at 26)

= See NRC Staff's Response 10 Petnon for Review of LBP 991 (S1aff s Response to Waste Petiion) at 7-8 (March
5. 1999)

 See FEIS @ 212 “The purpose of retention ponds 15 10 SONe wasiewater unb. L atment, promote evaporative
loss of water that cannot be discharged © the nvironment. and maintain control of sour = and 11e(2) by-product
material tound in the liguid effluents from solution numng



in the ground £ mig, “ting outward.* The bleed rate is a percentage of the total
amount of the production from the mine zone. Intervencrs believe that the FEIS
provides inconsistent descriptions of the bleed rate, ranying from 40 gallons per
minute (gpm) to | gpm. We disagree. The plunned bleed rate for HRI's project
15 1%. The maximum flow rate allowed in the license is 4000 gpm. As such,
the maximum bleed rate that can be expected is 40 gpm.** After extraction, the
Licensee concentrates the waste from the production bleed. Depending on the
treatment technique used, the final waste stream resulting from a 40-gpm bleed
rate could be either 1 gpm or 10 gpm. The clean water from this treatment (i.e.,
the portion of the production bleed that is not waste) will be reinjected elsewhere *
These vanious figures account for the different waste-stream rates identified by the
Intervenors. We are unconvinced by Intervenors’ arguments regarding the absence
of data for manganese, molybderum, and selenium in the water quality data. As
both [IRI and the Staff have pointed out,”’ these elements have been measured and
are either present only in insignificant amounts or absent altogether.*
Intervenors also argue that the Presiding Officer ignored their claims that HRI
has violated 10 CER. Part 40, Appendix A, by failing to accommodate foresecable
operations expansions. The language in Appendix A cited by Intervenors refers
to “‘the amenability of the disposal -ystem’" 10 accommodate future expansion
As staied above, HRI is not currently authorized to dispose of waste at the site.
Any disposal or subsequent expansion of disposal capacity would require HRI
to obtain approval from the NRC.* The NRC would consider any consequences
arising from such appro als at that time and, thus, detailed examination of the
impact from these speculative actions is not necessary or warranted here ¥

M See FEIS at 246 and 2.7

5 See FEIS §43 1, & 426

% See NRC Suil's Response to Intervenor Presentations on Liquid Waste Disposal Issues at 30, December 16,
1998 “|Cllean water from reverse osmosis or brine concentration will be reinjected into the Westwater Canyon
Formation where indsvidual constituent concentraions are less than those found in the native ground water, and that
u\tluhr recharge will be performed pursuant to 40 CFR. §8§ 144- 14K of EPA's regulauons ' Id

" See HRI's Response to Intervenors’ Novemiber 9, 1998 Briefs in Opposition to Application for a Materials

License with Respect o Liquid Waste Disposal Issues at 51 (December 9. 1998), NRC Staff s Response (0 bitervenor
Presentations on Liquid Waste Disposal Issues at 35 (December 16, 1998)

 ntervenors have also mised concers regarding the Presicing Officer’s treatment of “two restorution flow
sdescripions” in the FEIS. However, the concern, which includes a claim that the Presiding Officer adopted a Staff
position regarding restoration flow information, 18 100 vague to justify merits review under the Commission's standards
See 10 CFR. §2786(b) In addition, it does not contain a reference to the Presiding Officer's decision  Therefore,
we do not take review of this particular matter

* See 10 CER. Part 40, Appendix A (Introduction)

Y0 See License Condition 118, SEK at 7.0, and FEIS at 212

Y These potential future authorizations also fall outside of the scope of this limited proceeding  Intervenors’ Peution
for Review of Presiding Officer's Partial tninal Decision (Waste Peution) at 26 (December 16, 1998)  Simitarly,
Intervenors’ concerns about land apphication data do not uppear germane 10 this proceeding, given that the HRI
license at issue here does not authonze such actvities

1



Interverors believe that the FEIS fails to include an adequate discussion of
retention ponds.” However, impacts 1o soils from evaporation pond construction
are described on pages 4-6 through 4-14 of the FEIS, along with estimates of
disturbed acreage of various alternatives.” See Staff"s Response o Waste Petition
at 31. Imtervenors also claim that the Presiding Officer neglected their concern
regarding the adequacy of pond liners. The Presiding Officer, however, specifically
addressed this argument in 49 NRC at 36-37 of s decision. ™

For the preceding reasons, the Commission declines 10 overturn the Presiding
Officer’s conclusions regarding waste disposal issues in LBP-99-1.

LBP-99.9: Historic Preservation

In their petition for review, Intervenors ENDALM and SRIC assert that NRC has
failed to comply with section 106 of the National Historic Preservation Act (NHPA)
and applicable regulatory provisions such as 36 CFR. § 800.3(c). In particular,
they argue that the Staff has inappropriately “‘phased” its historic preservation
compliance process. Intervenors acknowledge that the regulations allow for phased
NHPA compliance but argue that the Staff has not completed the necessary section
106 review for any part of the project. o addition, they claim that the Staff has
failed to make a reasonable and good-faith effort to identfy historic properties
and has not applied the appropriaie criteria to determine any adverse effect on
identified properties,

The Presiding Officer considered the range of arguments and testimory regard-
ing NHPA compliance and concluded that Intervenors had failed to demonstrate
any violation of the Act™ We see no reason 1o revisit the Presiding Officer's
conclusions in detail. Intervenors have offered no compelling argument against
the type of phased compliance utilized by the Staff and have failed 1o identfy
any significant defect in the Staff’'s NHPA compliance. Both the Presiding Officer
and the Commussion have already addressed the issue of phased compliance in
decisions issued at earlier stages in this proceeding. While the previous adjudi-
catory decisions concerned a stay motion, we see no reason to depart from our

2 S Waste Petition at 9

R Similacly, Intervenors incorrectly state that the FEIS fails to address the adequacy of pond liners  See FEIS
at 425 10 426, ser aso HRI License Condition 105 (providing additional safeguards) In addition, contrary to
Intervenors assertion. the FEIS does discuss evaporation ponds i the land use section See FEIS 3-53 10 3.55

“Inwvemuholmnmur “FEIS does not address the impe-ws of HRI's plan 10 use existing ponds '~ Wasie
Peution at 9 As HRI imdicated before the Presiding Officer. however. HRI does not plan to use any of the existing
ponds for operations related 1o Section 8 See HRI's Response @ Intervenors' November 9, 1998 Briefs (Waste) st
48 (December 2. 1998)

Y LBP-99.9, 49 NRC 196 (1999)

¥ See LBP-9B.5, 47 NRC 119 125 (1998), CLI-OK-B, 47 NRC 114, 323.24 (1998

12



fundamental conclusion that phased compliance is acceptable under applicable
law.” In their petition, Intervenors offer a vague argument that the Presiding
€ icer has impermissibly shifted the *‘burden ¢! proof™* on this issue. However, in
challenging the license, 1t is incumbent upon the Intervenors 1o identify, with some
specificity, what the alleged deficiencies are. Based on his review of the arguments
made by Intervenors and the responses from HRI and the Staff, the Presiding
Officer reasonably found that Intervenors had failed 10 identify deficiencies with
the Staff’s compliance *

Intervenors also present the Commission with a variety of alleged National
Environmental Policy Act (NEPA) violations and factual errors on cultural and
historical issues. In particular, they argue that the FEIS sets out a plan for
wdentifying cultural resource impacts but does not contain a complete evaluation
of the proposed action’s impacts on cultural resources. The Presiding Officer
found that the treatment of cultural resources in the FEIS was acceptable because
both the FEIS and the license require that “‘if unidentified cultural resources or
human remains are found during the project activities, the activity would cease,
protective action and consultation wow.d occur, and artifacts and human remains
would be evaluated for their significance.”"™ Intervenors claim that since the FEIS
was completed before the Staff hao finished its section 106 compliance for Section
8, the FEIS does not contain a description of the actual cultural resource impacts
on Section 8 but instead simply lays out a plan to consider those impacts.® The
Staff, in uts response, essentially argues that any concern with the information
published in the FEIS has been cured because the studies conducted for th. 106
process were completed and released before NRC issued the license in January
,m'll

n "[Wie are not convinced by Petioners’ argument that the NRC and HRI are prohibited from taking a ‘phased
review” approach to complying with the NHPA — the legal position that forms the foundation of Petitioners’ INHPA
arguments regarding severe, immediate, and irmeparable injury  The statute itselfl contains no such prohibition, faderal
case law suggests none, and the supporting regulations are ambiguous on the matier, even when read in the light mos:
favorable 10 Pettioners " 47 NRC at 323-24 (footnotes omitted )

W The Commission notes that both the New Mexico State Historic Preservation Department and the Navac. Natonal
Hostoric Preservation Department responded 10 Nio. Staff consultation requests with letters concurring with the
vonciusion that there weald be “'no effect’’ on all culmral resources wathin the parcel  See LBP-99.9, 49 NRC at
142

Y BP-99.9, 49 NRC at 143

0 See FEIS a1 3-73 dhrough 377

1 After publication of the FEIS in February 1997, the Staff received a repont prepared by the Mus=um of New
Mesico's Officer of Archaeological Studies (Blinman, “Cultural Resources Inventory of Proposed Uranium Solution
Exmaction and Monitoning Facilities at the Church Rock Site and Proposed Surface Irmgation Facilives North of the
Crownpoint Site, McKinley County, New Mexico' ') This report was entered into te hearing record  See Hearng
Record ACN 9704140140 (April 4. 1997). On June 19, 1997, the Staff provided copies of the report for review
and comment o (1) the New Mexico State Historic Preservation Officer, (2) the Navajo Naton Histonc Preservation
Department (NNHPD), (3) Roger Anyon, Director of the Pueblo of Zuni Hentage and Hisionc Preservauon Officer,
and (4) Lewgh Jenkins, Darector of the Hopi Cultural Preservation Office. MRC Suff's Response to Petition for
Review of LBP-99.6 at 6 (March 22, 1999)
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The Staff has completed its review of the cultural resource impacts that will
result from the conduct of licensed activities on Section 8. The FEIS contains
much of this information. However, some of the supporting documents were
completed after the FEIS was published. Even if one assumes that the FEIS did
not contain all the information considered by the Staff in its decision, the overall
record for the licensing action includes a complete analysis of the cultural resources
for Section 8. Cf Claiborne Enrichment Center, 47 NRC at 94 (adding post-FEIS
Board findings to “‘environmental record’’). We find the Staff's approach here
acceptable. A Supplemental Environmental Impact Statement is not necessary
“every time new information comes to light after the EIS is finalized "' As a
general matter, the agency must consider whether the new information is significant
enough to require preparation of a supplement. The new information must present
“a senously different picture of the environmental impact of the proposed project
from what was previously envisioned.”* In this case, the public had access *o the
relevant information and the agency decision makers considered that information
before a final decision on the matter was reached * The new information did not
present a “'seriously different’” view of the environmental impacts. We do not find
any legal flaw with its later release and consideration and, therefore, decline to
alter the Presiding Officer’s decision.

Finally, Intervenors have raised a Native Amencan Geaves Protection and
Repatriation Act (NAGPRA) issue that they believe was not adequately addressed
by the Presiding Otficer. In LBP-99-9, the Presiding Officer dismissed Intervenors
NAGPRA claims with regard 1o the Church Rock Section 8 property because the
Act only applies to the disposition of Native American cultural items excavated or
discovered on federal or tribal lands. According to the Presiding Officer, Section
B does not consist of sich lands. In its petition for review, Intervenors take issue
with this finding, claiming that portions of sites in question are federal or tribal
land. While we defer to the Presiding Officer’s factual finding on this matter, we
note that the Staff appears to have complied with NAGPRA whether or not federal
or tribal land exists at the site. Under NAGPRA, consultation and concurrence of
the affected tribe take place prior 1o the “intentional removal from or excavation
of Native Amenican cuitural items from Federal or tribal lands.” 25 USC.
§ 3002(c) (emphasis added). However, HRI does not pian any the iutentional
removal or excavation of cultural items. The applicable regulatory provision in this
instance 1s 43 CFR. § 104, which applies to inadvertent discoveries of **human
remains, funerary objects, sacred objects, or objects of cultural patrimony.”"*S The

2 Marsh v Ongon, 490 US 360, 373, 109 § Cu IBS), 1859 (1989)

A Sierra Club v. Froehlke, 816 F2d 205, 210 (Sth Cir 1987}, see also South Trenton Residents Against 29 v
Federal Highway Adrunistration, No. 98-5226, 1999 WL 204717, at 4 (3ed Cir May S, 1999)

 Sev, e.g. Friends of the River v Federal Eneryy Reguiatory Commission, 720 F24 93, (0607 (DC Cie. 1983)
B4 CFR §104b)
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regulations generally do not require prior consultation or concurrence with the
affected tribe for these kinds of *‘unintentional” activities.

LBP99-10:  Performance-Based Licensing

The Presiding Officer’s decision in LBP-99-10 addresses a series of Intervenor
concerns with the incorporation of *“performance-based licensing™ concepts into
the HRI license, and upheld the Licensee's performance-based approach. The
Commussion received two separate petitions for review of this decision, one from
ENDAUM and SRIC and the other from Grace Sam and Marilyn Morris. The
primnryooncanraiaedbybahmoflmcrvenmiuhnmchwnwpemmﬂkl
10 make crrtain changes 10 its operations without prior approval by the NRC,
In particular, License Condition 9.4 allows the Licensee to make changes to its
facilities or processes, alter its standard operating procedures, and conduct tests
or experiments, without NRC approval, so long as such actions do not conflict
with the requirements of the license, do not cause degradation in the safety or
environmental commitments made by HRI, and are consistent with NRC’s findings
in NUREG-1508, and the FEIS and SER for the project. If these conditions are
not met, HRI must seek a license amendment. Determinations to make changes
under License Condition 9.4 must be made by HRI's Safety and Environmental
Review Panel (SERP) and reported to the NRC annuall. The decisions of the
panel must be submitted 10 NRC.

Intervenors claim that this license condition impermissibly delegates threshold
safety determina.ons from the NRC to HRI and gives the Licensce unilateral
discretion in these matters. According to Intervenors, neither the Atomic Energy
s et the Administrative Procedure Act, nor 10 CFR. Part 40 allows for such
“p-eformance-based licensing.”’  Citing Citizens Awareness Network v. NRC,%
Inter renors ENDAUM and SRIC alse claim that the Staff's decision 10 apply
performance-based licensing in the Part 40 context is impermissible becaus: it
was accomplished without issuance of any Commission regulations or policy.

In rejecting these arguments, the Presiding Officer found that the license
condition in question “‘demonstrates that the hicense has been carefully thought
through so that HRI might make fow-risk changes in its mode of operation withou!
advance approval but may not alter its license or make high-risk changes in its
operations.”"*” In addition, he disagreed with Intervenors’ arguments regarding the
authority of the NRC 1o apply performance-based licensing in the Part 40 context,
finding that they had failed to identify any rule or statute prohibiting it. The
Presiding Officer also pointed favorably to an analogous practice that has been
followed for years in the reactor context under 10 C FR. § 50.59.

450 £ 284 (Ist Cir 1995
411BP99-10, 49 NRC at 147 (emphasis 1n onginal)
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The Commission sees no reason to reverse the Presiding Officer’s conclusion.
License Condition 9.4 simply identifics types of minor operational modifications,
without rignificant safety or environmental impact, that HRI may make without
obtaing a license amendment from NRC. The use of this licensing concept
in HRI's license is consistent with well-publicized Commission direction to the
Staff 1o employ risk-informed and performance-based concepts in NRC regulatory
activities.* The Commission has also repeatedly and clearly called for use of
probabilistic risk assessment concepts, whenever possible, in nuclear regulatory
matters.** We believe that the license condition in question here is consistent with
the Commission’s overall direction 1o the Staff. It is sensible regulatory policy to
allow licensees on their own to make minor adjustments and modifications that
have little safety or environmental impact. To require liconse amendments for
all changes, no matter how inconsequential, would burden both licensees and the
NRC, t0 no good end.

Despite Intervenors’ suggestion to the contrary, there appears 1o be no similarity
between the facts here and those in Citizens Awareness Network. The Count in
that case stated:

The prior Commussion policy regarding decommissioning, embodied 1 10 CFR. § 50,59 and
explicated i the Commission's published Statement of Consideration, required NRC approval
of a decommissioning plan before a licensee undertook any major structural cf anges 1o & facility
This policy was developed through a iengthy notice and comment peniod, with substantial public
participation.  {Citations onutied ] The Commission adhered o this policy for almost five
years, reflerating its position in at least two adjudicatory decisions. Then, rather suddenly, the
Commission circulated two intermal Staff memos that completely reversed this sertled policy,
without any notice to the affected public. More troubling, however, was the Comnussion's
failure to provide in those memos, or anywhere else, any justification or reasoning whatsoever
for the change. ™

The use of performance-based licensing concepts in the HRI license does not
reverse any long-established Commission policy on the use of such regulatory
mechanisms. Indeed, it is consistent with the Commission’s approach (o reactor
licensing in 10 CFR. §50.59 1t does not run counter 1o any agency mandate
contained in the Atomic Energy Act or any established Commission regulation. If
anything, the use of license conditions such as 9.4 1 entrely consistent with the
Commussion's efforts over the years to allow reasonable flexibility in its regulatory
framework. It is simply an additicnal means through which the NRC can decrease
the admunistrative burden of re elation while ensuning the continued protection of

 See. v, Suff Requirements — COMSECY-96-061 — Risk Informed, Performance Hased Regulation (DSI-
12), April 15, 1997, “'Use of Probabilistic Risk Assessment Methods in Nuclear Regulatory Activities, Final Policy
Stawement,”’ 60 Fed Reg 42,622 (Aug. 16, 1995)

* Ser i a 42,628-29

% Clitizens Awareness Network, 59 FAd at 291
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public health and safety. In addition, the NRC Staff has provided a clear, reasoned
basis for the employment of this concept in the in situ leach mining context," a
rationale that we agree with and hereby adopt.

The Intervenors exaggerate the amount of discretion the license affords MR1
License Condition 9.4 sets out an organized procedure that informs the Licensee
of the type of operational changes that require specific approval from the NRC. It
does not grant HRI unfetiered discretion 1o make all decisions free of regulatory
oversight. Rather, it allows HRI the flexibility to make only those changes that are
consistent with existing license conditions end applicable regulations and do not
result in any degradation in the Liceusee's responsibility to concuct its activities
in a mencer that s protective of public health and safety. Any changes made by
the Licensce must be fully documented and reported to the NRC annually. HRI
will be subject to NRC enforcement action if it takes an action that 1s inconsistent
with License Condition 9.4,

ENDAUM and SRIC also clains that License Condition 9.4 violatles NEPA
by authonzing actions without any consideration of their environmental impacts.
We disagree. The Staff has considered the impacts of HRI's licensed activities
in the FEIS published in February 1997. By its own terms, License Condition
94 requires HRI 10 apply for a license amendment if any change, test, or
expeniment it undertakes is not consistent with the findings in the FEIS, If the
action contemplated by HRI does require a heense amiendment, NRC will have (e
follow the necessary NEPA compliance measures consistent with the rogulations
in lv CER. Pant 51. Accordingly, the condition is fully consistent with the
Commission’s requirements and sound NEPA practice

In addition to their specific concerns with License Condition 9.4, Intervenors
ENDAUM and SRIC have also raised a vanety of alleged inconsistencies and
iregularities in the license nself. The Presiding Officer rejected some of these
claims as being outside the scope of this particular partial nitial decision and
called on the Intervenors to raise their claims with respect to specific substantive
issues addressed elsewhere in the proceeding. In ther April 1, 1999 motion
before the Commission for leave to reply to responses from HRI and the Staff,
Intervenors atterapt to clanfy their concerns and argue that “‘(the issue that
ENDAUM and SRIC have raised here s that the performance based license issued
to HRI (SUA- 1508) violates applicable law aad regulations because it incorporates

™ performance-based hicense conditon 1y structured such that wranium recovery licensees are required o
submit apphicatons for all hicense amendments, upless they can demonstrate that the provisions specified in the
pecformance-based hoense condition have been satsfied In addinon the perfosmance-based L ense condition reguires
that a summary of al! changes made under the condition be provided w NRC m an annual report  Therefore, the
performance-based hicense condition provides the same degree of ﬂenmhty contaied in the regulations and licenses
for other fuclear facilives, und is consistent with established NRC policy " See Staff Btforts 10 Reduce Regu)-
Impact on Ursmum Recovery Licensees,” Memorandum from james M. Taylor, Executive Director of Opers. 2
the Cuiamissien, August 26, 1994
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the inconsistent and self-contradictory terms of the application.”'™ We decline to
disturb the Presiding Officer’s decisioa on this point. Intervenors appear 10 argue
that several alleged inconsistencies and confusing items in the license are the direct
result of a performance-based licensing policy. Like the Presiding Officer, we fail
10 see the connection. The Presiding Officer appropriately declined to consider
these concerns in the context of LBP-99-10.

LBP-99-13: Financial Assurance

In their March 30, 1999 petition for review on LBP-99-13, Intervenors
ENDAUM and SRIC take issue with many of the conclusions made by the
Presiding Officer regarding HRI's compliance with NRC's financial assurance
requirements. In essence, Intervenors believe that HRI must comply with the £i-
nancial requircments contaned in both 10 CFR. §40.36 and 10 CFR. Part 40,
Appendix A In particular, they insist that the surety requirements in Appendix A
must be met before NRC issues a license.

The Staff has acknowledged that the financial asswrance requirements in Crite-
rion 9 of Appendix A 10 Part 40 do in fact apply 1o HRI. The license itself requires
HRI 1o submit an NRC-approved surety arrangement as a prerequisite 10 operatng
under a hicense." However, it 1s unlikely that HRI will begin operation i the near
future and it has yet to submit final surety arrangements. Thus, the question has
ansen whether the surety is due before licensing or only before operation, Simi-
larly, Criterion 9 also requires that the amount of funds to be ensured be *‘based
on Commission-approved cost estimates in a Commission-approved plan."* Pur-
suant to Criterion 9, this plan must be submitted by the Applicant along with its
environmental report, prior to licensing. Criterion 9 does not specify what con-
stitutes “‘a plan” ~ early stages of licensing or when the Licensee must receive
NRC approval for s plan.

The Presiding Officer reasonably concluded that the surety requirement in 10
C.FR. §40.36 does not apply 1o this license. See LEP-99-13, 49 NRC at 235. By
its own wording, Criterion 9 does not require the creation of a surety arrangement
until operations begin. However, our rules on financial assurance plans are much
less clear. Further proceedings are necessary to ¢lanfy whether and when HRI
submitted a plan in this case and the extent to which Intervenors may contest that
plan

In their latest filing, Intervenors claim that ““HRI admits that a financial
assurance plan does not exist although HRI submitted its ER's six years ago and a

2 See ENDAUM's and SRIC's Motion for Leave 10 Rzply 10 the Responses Filed by HRI and the NRC Saff 10
ENDAUM's and SRIC s Pettion for Review of LBP-99-10 (Performance-Based Licensing) at 4-5 (April [, 1999)

% License Condition 9.5

%10 CFR. Pan 40, Appendix A. Criterion 9
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heense was issued in January. 1998.°% In addition, in their view, the Staff {ailed
tw follow NRC regulations when it did not review and approve the plan prior
to grantng the license. Before the Presiding Officer, HRI argued that it had in
fact submitted infosmation resarding decommissioning costs —- tantamount 1o a
“financial plan’’ — i response to an NRC Staff Request for Information (RAI)
containing ““detailed plar: addressiug the full-cycle cconomics of the CUP as part
of its license application.””® The Staff’s views on whether the RAI response meets
the provisions of Criterion 9 are unclear. For its part, the Staff has indicated that
it

itinﬂlcwmofwmmilmkl'sm\m:wmmmlplm which was mecently
amended by HRI in response 10 comments received from the State of New Mexico. [Citations
omitted.] Accordingly, until the Staff completes and documents its exaluation of HRI's surety
arangements, the record on which the Presiding Officer must base his decisions will be
incomplete in this regard, and the iesue is thus not yet nipe for his review. In short, there
was nothing for the Presiding Officer to analyze in this regard, contrary 1o the Petitioners’

NRC Staff’s Response 1o Petition for Review of LBP 99-13 at 4-5 (April 14,
1999). In it5 bref before the Presiding Officer, the Staft indicated that it is in the
process of reviewing “surety materials” submited by HRLY In its response to
Intervernars’ peution o review, HRI added that *“'ntervenors’ complaint that the
Presiding Officer failed to determine the adequacy of HRI's financial assurance
plan is premature; there s, as yet, no approved plan 1o determine the adequacy
.

Confusion, obviously, permeates this issue. The varicus statements of the par-
ties raise several unanswered questions. To clarify these positions, the Commission
requests that the parties submit briefs addressinge the arguments raised in Inter-
venor's petition for review of LBP-99-13. In doing so, the parties should also
address the following guestions:

(1) Was financial assurance information submitted by HRI adequate to meet
the requirements for licensing?

e

W ENTIAUM s and SRIC's Reply in Respunse o HRI's and the NRC Staff's Responses 10 Petitons for Review of
LBP-99-10 (Performance-Based Licensing Issues) and LBP-$9-13 (Financial Assurance for Decommissioning) ar 4
{May 10, 1999)

86 See [HRI's) Restonse 1o Intervenons’ Brefs with Respect o [HIR]'s] Techmical and Financial Qualiticatons and
Fraancial Assurance fo¢ Decommissioning at 19 (February 11, 1999) citing 1 RAL 0192

7 See NRC Staff's Response 1o intervences’ Presentations oo Terhnical Qualification. Financial. and Decommus-
sioning Issues at 3 14 (February 18 1999) % Swaff atached two HRI letters 1o their brief (1) a June 25, 1997
letter that conained a “Churchrock Section § Financial Assurance Plan' that HRI submitted o the State of New
Mexico Environment Department, and (2) a December 11, 1998 letier containing draft versions of *'Performance
Bond, Performance Guarantee Bood and Trust Agreement for the Crownpoint Project '

"'lHRl'u) Oppoaition 1o Intervenors’ Pentioe for Review of Presiding Officer's Partial Intual Decision LBP-99- 1%
a3 (April 13, 1999)



(2) I HRI is correct in its assertion that an approved financial assurance
plan is not a prerequisite o the issuance of a license, what is the meaning
of the Staff’s assertion in its response that *‘the issue is thus not yet
ripe for . . [the Presiding Officer’s) . . . review?”

CONCLU TON

For the reasoas stated in this decision, the Commission hereby partially affirms
LBP-99-1, LBP-99-9, and Li'P-99-10. The Commission will address Intervenors’
claims regarding bifurcation in a later decision. The Commission requests that the
parties submit briefs on LBP-99-13 censistent with the directions set out above.
After reviewing these briefs, the Commission will consider whether to hold oral
argument. The Commission sets the following briefing schedule:

(1) Intervenors ENDAUM and SRIC shall file their brief within 21 days of
the date of this Order. The brief shall not exceed 30 pages.

(2) The NRC Staff and HRI shall file their responsive briefs within 21 days
after receipt of Intervenors’ briefs. Their briefs shall be no longer than
30 pages.

(3) Intervenors may file a reply brief within 10 days of receiving the briefs
of the NRC Staff and HRI. The reply brief shall be no longer than 10
pages.

All briefs shall be filed and served in a manner that ensures their receipt on their
dee date. Electronic or facsimile submissions are acceptable, but shall be followed
by hard copies within a reasonable time. Briefs in excess of 10 pages must contain
a table of contents, with page references, and a table of cases (alphabetically
arranged), statutes, regulations, and other authorities cited. Page limitations on
briefs are exclusive of pages containing a table of contents and of any addendum
contaimiag statutes, rules, regulations, etc.

IT IS SO ORDERED.

For the Commussion™

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 23d day of July 1999,

WCumn'ummer Dhaz was not available for affis of this M dum and Order. Had he been present. he
would have affirmed the Memorandum aad Order
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
Greta Joy Dicus, Chairman
Niis J. Diaz
Edward McGaffigan, Jr.
veffrey S. Merrifield
In the Matter of Docket Nos. 50-334-LT
50-412-LT
(License Nos. DPR-66
NPF-73)
DUQUESNE LIGHT COMPANY
and
FIRSTENERGY NUCLEAR OPERATING
COMPANY and PENNSYLVANIA POWER
COMPANY
(Beaver Valley Power Station,
Units 1 and 2) July 23, 1*

On June 3, 1999, Local 29, International Brotherhood of Electrical Workers
filed a petition to intervene with regard to the proposed transfer of interests in the
Beaver Valley Power Station. Since the Petitioner specifically declined to reguest
a hearing, the Commussion considers the petition as a submission of comments on
the license transfer application pursuant to 10 C.FR. §2.1305.

RULES OF PRACTICE: LICENSE TRANSFER PROCEEDINGS

The Commussion’s rules for license tramsfer at 10 CFR. Part 2, Subpart M,
set out two possible avenues to address issues that may arise {roin license transfer
applications: wntien comments or heanngs
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| For the foregoing reasons, the petition is denied.
‘{ iT IS SO ORDERED.

|

\

ANNET [ L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,

|
For the Commission’ l
this 23d day of uly 1999,

Y Commissioner Diaz was 20t availsble for affimation of this Memorandum amd Order Hid he been preseit. he ‘
would tave affirmed the Merorandum and Order |
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Cite as 50 NRC 25 (1999) LBP-99-25

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Bofore Adiministrative Judges:

G. Paul Bollwerk, lll, Chairman
Frederick J. Shon
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in the M 1tter of Dosket No. 50-400-LA
(ASLBP No. 99-762-02-LA)

CAROLINA POWER & LIGHTY
TOMPANY
(8hearon Harris Nuclear Power
Plant) wuly 12, 1999

In thus proceeding concerning Applicant Carolina Power and Light Company's
(CP&L) request o increase the spent fuel storage capacity of its Shearon Harris
Nuciear Power Flant through a 10 CER. § 5090 facility operating license amend-
went, the Licensing Board grants the hearing request of the Board of Commission-
ers of Orange County, North Carolina (BCOC), concluding BCOC has tanding
and has proffered two adnussible contentions challenging CP&L's proposed fuel
storage expansion plan

RULES OF PRACTICE: STANDING TO INTERVENE

Those who seek party siatus in NRC adjodicatory procecdings must demonsirate
that they fulfill the contemporaneous judicial standards for standing, which require
that a parucipant estalish: (1) it has suffered or will suffer a distinct and palpable
injury that constitutes injury in fact within the zone of interests arguably protected
by the governirg statutes (e.g., the Atomic Energy Act of 1954 (AEA), the Nationz)
Lovironmental Poiicy Act of 1969 (NEPA)); (2) the injury is fairly traceable to the
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challenged action; and (3) injury s likely 1o be redressed by a favorble decision.
See Yankee Atomic Electric Co. (Yankee Naclear Power Station), CUI-96-1, 43
NRC |, 6 (1996).

RULES OF PRACTICE:  STANDING TO INTERVENE (ZONE OF
INTERESTS: REDRESSABILITY OF INJURIES)

The satety and environinental concerns alleged by a local governmental orga-
nization relative 1o its citizens and their local habitat fall within the statutory zone
of interests implicated in this proceeding 2nd those injries could be redressed by
a favorable decision in this proceeding.

RULES OF PRACTICE: STANDING TO INTERVENE
(ORGANIZATIONAL)

As the Commussion hes recognized in a somewhat different context, the strong
interest that a governmental body has in protecting the individuals and territory
that fall under its sovereign guardianship establishes an organizational interest for
standiog purposes.  See Private Fuel Storage, L.L.C. (independent Spent Fuel
Storage Installation), CLI-98-13, 48 NRC 26, 33 (1998).

RULES OF PRACTICE: STANDING TO INTERVENE (INJURY IN
FACT; FACTUAL REPRESENTATION)

During the threshold standing inquiry, a petitioner need not establish an
asserted injury in fact basis for assertions of offsite radiological consequences with
“certainty’ or provide extensive technicai studies. See Sequoyah Fuels Corp.
(Gore, Okighoma Site), CLI-94-12, 40 NRC 64, 72 (1994). Such an assertion of
mjury in fact will be accepted if it is at deast facially plausible that it 1s neither
remote nor speculative and the opposing party fails 1o establish a fatal flaw in its
analysis,

RULES OF PRACTICE: CONTENTIONS (POSSIBLE FAILURE TO
COMPLY WITH REGULATORY REQUIREMENT)

In order 1o posit a contention that reguires the analysis of an action violating a
specific technical specification, a petitoner would have 10 make some parucularized
demonstration that there is a reasonable basis (o believe that the applicant will act
contrary to the wrms of such a requirement. See General Public Utlities Nuclear
Corp (Oyster Creek MNuclear Generatng Station), LBP-96-23, 44 NRC 143, 164
(1996).




RULES OF PRACTICE: HEARING PROCEDURES FOR SPENT
FUEL POOL EXPANSION FROCEEDING

A spent fuel capacity expansion proceeding is subject to the hybrid hearing
process outlined in 10 CFR. Part 2, Subpart K, to the degree that any party
wishes 1o invoke those procedures. Any party that wishes (¢ invoke this process
must do 50 within 10 days of an order granting a hearing request. See 10
CER. §2.1109(a)(1). If invoked, the process would consist of the following:
a 90-day chscovery period followed by the simultancous written submission of
relevant facts, data, and arguments and an oral argument on the issue whether
an evidentiary proceeding is required for any of the contentions; and finally a
decision by the presiding officer that both designates disputed issues of fact for
an evidentiary hearing and resolves any other issues. See 10 CFR. §§2.1111,
2.1113(a), 2.1115(a)-(b).

MEMORANDUM AND ORDER
(Ruling on Standing and Contentions)

Responding o a January 7, 1999 notice of opportun ty for a hearing, 64 Fed.
Reg. 2237 (1999), Petitioner Board of Commussioners of Orange County, North
Carolina (BCOC), has filed a umeiy hearing request and intervention petition that
is now before the Board. In its Fetruary 12, 1999 petition, BCOC challenges the
December 23, 1998 request of Applicant Carolina Power & Light Co. (CP&L)
for permission to increase the spent fuel storage capacity at its Shearon Harris
Nuclear Power Plant (Harris), which is located in Wake and Chatham Counties,
North Carolina. If granted, CP&L's 10 C.ER. §50.90 facility operating license
amendment request would permit it 10 add rack modules to spent fuel pools C and
D and place those pools in operation.

Both the Applicant and the NRC Staff have contested the BCOC request. CP&IL.
asserts that BCOC lacks standing to intervene, while both CP&L and the Staff
argue that none of BCOC's eight contentions are admissible. Having concluded
that BCOC does have standing and has proffered two admissible contentions, for
the reaso , set forth below we grant its hearing request.

I. BACKGROUND

In its December 1998 license amendment request, CP&L indicated that the fuel
handling building (FHB) at the Harris site was onginally designed and constructed
with four separate spent fuel pools 1o accommadate the tour reactor “«its that were
planned for the site. Pools A through D were anticipated to serve Units | through



4, respectively. Although three of the units were canceled in the early 1980s. the
FHB, the four pools (with liners), and the cooling and Cleanup system to support
pools A and B were completed and turned over to CP&L. Construction on the
cooling and cleanup system for pools C and D, however, was not completed. CP&I
also declared that because a Department of Energy high-level waste repository is
not expected 10 be available in the foresecable future, it has been shipping spent
fuel from 1ts three other nuclear facilities for storage in the Harris pools in order 1«
mamtain full core offload capability for those facilities. According to CP&L. the
present amendment request to utilize pools C and D is designed to provide storage
capacity for all four CP&L units Harris, Brunswick Sieam Electric Plant, Units

and 2, and H.B. Robinson, Unit ; through the end of their current operating
wenses. See CP&L Request for License Amendment (Dec. 23, 1998) Encl. 1. at

[hereinafter License Amendment]

Asserting it had standing to intervene or behalf of its citizens, in its February

12, 1999 intervention petition BCOC contested this CP&I request as involving

both safety and environmental nsks. See [BCOC] Request for Hearing and Petition
-

o intervene (Feb. 12, 1999) at 2-4 [hereinafter BCOC Petition). CP&L filed ¢
March 1, 1999 answer declaring that the BCOC petition to intervene should b
denied because BCOC has failed to establish its standing. See [CP&L ] Answer
o BCOC's Request for Hearing and Pettion (o Intervene (Mar, 1. 1999) at il
[herenafier CP&L Petitior Response] The NRC Siaff, on the other hand. asserted

i its answer that BCOC Lad established its standing to intervene. See NRC St il s
Answer 10 Orange County's Request for Hearing and Petition to Intervene (Mat
4, 1999) at 5 [heremafter Staff Petition Response

In its initial prehearing order, the Board set an April §, 1999 deadline for BC(X

S

0 submit a supplement (0 its petition specifying its contentions. See Licensing
Board Memorandum and Oeder (Initial Prehearing Order) (Feb. 24, 1999) at 3
(unpublished). BCOC filed a supplemental petition on that date, which set
three techmical and five environmental contentions. See [BOOX Suppier
Peution to Intervene (Apr. 5, 1999) at 4-44 [hereinafter BCOC Contentions
responses filed May 5, 1999, both CP&L and the Staff took the position that BCOX
had failed to present a contention tha uid meet the admussibility standards
torth n

( ;)n.\.

CP&l

n the issues of BOOX

at 11




IL  ANALYSIS

A. Standing

Those who seek party status in NRC adjudicatory proceedings must demonstrate
that they fulfill the contemporaneous judicial standards for standing, which requir.:
that a participant establish (1) it has suffered or will suffer a distinct and palpable
njury that constitutes injury-in-fact within the zone of interests arguably protected
by the governing statutes (e.g., the Atomic Energy Act of 1954 (AEA), the National
Environmental Policy Act of 1969 (NEPA)); (2) the injury is fairly traceable to the
challenged action; and (3) injury is likely to be redressed by a favorable decision.
See Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-96-1, 43
NRC 1, 6 (1996).

In this ins.ance, BCOC asserts in its intervention petition that, as a political
subdivision of the State of North Carolina, it is “‘authorized 10 protect the
citizens of the County through its police powess,”” and indicates it wishes to
ntervene because the proposed spent fuel pool expansion amendment *‘thieatens
the County’s interest in protecting the health and welfare of its citizens and the
integrity of the environment in which they live.”” BCOC Petition at 3; see also
Tr. at 12. BCOC also declares that *‘[t]he entire county lies within the S0-mile
ingestion exposure emergency planning zone around the Harnis facility, ¢ « part
of the county lies within 15 miles of the plant.”” BCOC Petition at 3. According
to BCOC, in light of the showing in the attachments 1o its petition regarding the
increased risk of, and offsite consequences resulting from, reactor or spent fuel pool
accidents that could occur if the CP&L expansion proposal is implemented, it has
demonstrated its injury in fact. See Tr. at 12-15. The Stail agrees that BCOC has
made a showing sufficient to establish BCOC's organizational standing. See Staff
Petition Response at 5 & n.2. CP&L objects, nowever, declaring that BCOC —
which CP&L maintains is located approximately 17 miles from the Harnis facility
= has aot established its organizatuonal staading. See CP&L Petition Response
at 7-8; Tr. at 15-21.

It is apparent that the safety and environmental concerns alleged by BCOC fall
within the statutory zone of interests implicated in this proceeding and that those
injuries could be redressed by a favorable decision in this proceeding. Moreover,
as the Commission has recognized in # somewhat disTerent context, the strong
interest that a governmental body like BCOC has in protectiag the individuals and
territory that fall under its sovereign guardianship establishes an organizational
mterest for standing purposes. See Private Fuel Storage, LL.C. (Independent
Spent Fuel Storage Installation), CLI-98-13, 48 NRC 26, 33 (1998)

Indeed, there seems little doubt that if the Harrye facility were located within the
boundanes of Orange County, the requisite injury in fact would have been estab-
lished relauve 10 Petivoner BCOC. See Private Fuel Storage, LLC.




‘In ependent Spent Fuel Storage Instailation), LBP-98-7, 47 NRC 142, 169 (find-
i, Swute of Utah has saanding reladive to facility located within the State, albeit
on Native American reservation), aff’d on other grounds, CLI-98-13, 48 NRC 26
(1998). It is not so located, however. Instead, the county’s closest boundary is
approximately 17 miles from the facility. Previous standing rulings regarding spent
fuel pool expansion and reracking indicate that standing has been accorded to in-
terested persons within approximately 10 miles of the reactor facility.' See Florida
Power & Ligh: Co. (St. Lucie Nuclear Power Plant, Unit 1), LBP-88-10A, 27 NRC
452, 455, aff'd, ALAB-893, 27 NRC 627 (1988); Vermont Yankee Nuclear Power
Corp. (Vermont Yankee Nuclear Power Station), LBP-87-17, 25 NRC 838, 842,
aff'd in part and rev'd in part on other grounds, ALAB-869, 26 NRC 13 (1987);
Vermont Yankee Nuclear Power Corp. (Vermoni Yankee Nuclear Power Station),
LBP-87-7, 25 NRC 116, 118 (1987). While CP&L declares that the additional
7 miles to the BCOC border negates BCOC's standing claim, we conclude the
additional distance is not a bar to Petitioner's standing in this instance.

In an affidavit attachea both to BCOC's petition and its contentions supplement,
Dr. Gordon Thompson, the executive director of the Institute for Resource and
Security Studies, analyzes the hazard posed by the Harris spent fuel pool expansion
as it relates (o cesium-137.7 Noting that cestum-137 is an important hazard potential
indicator because it einits intense gamma radiation and is released comparatively
reauily m severe accidents, Dr. Gordon declares that activation of pouls C and
D will potentially result in an inventory of spent fuel containing cesium-137 in
amounts that, if released in a significant fraction 10 the environment because of
a severe acodent, would create offsite radiation doses in amounts that would
be an order o meenitude larger than the exposure from the Chernobyl accident
and as much as two times higher than those from a similar accideni involving
only pools A and B. He also notes that, as is the case with many facilities,
the spent fuel pools at the Hams plant are not within the containment area, so
that any released radioisotopes are likely to exit the bumiding in an atmospheric
plume. He further postulates what he asserts are the previously unanalyzed
consequences of a partial uncovering of the fuel, which he declares could be
more severe than the total water loss circumstances previously analyzed in terms
of the possibility of creating exothermic reactions that could result in significant
atmospheric discharges. Finally, he identifies several events involving the pools

"In addition to the cases cited above, in Virginia Ele tric and Power Co. (North Anna Nuclear Power Station,
Units | and 2), ALAB-522, 9 NRC 54, 55-57 (1979). the Appeal Board permitted intervention in a spent fuei pool
expansion proceeding for an intervenor group that had identified members who resided 35 and 45 nules from the
facility, one of whom alse engaged in canoeing ve a nver “'in the general vicinity ' of the plant. Although the exact
basis for this ruling is not entirely clear, because 1t appears to test on the close proxinuty of the recreational acuvities
10 the facility ruther thar the more remote residences of the mdividuals, we do not consider it controlling here

*This atachment was onginally prepared w0 support 8 challenge 1w the Swff's proposed no significaot hawards
consideration finding that accompamied the hearing opportunity notice for the CP&L ameadment. The validaty of that
proposed determination s, of course, not a matter before us See 10 CER § 5091 and)
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or an imeraction between the pools and the Harris reactor, that might cause such
a parual water loss accident. See BCOC Contentions, Exh. 2, at 6-10; see also
BCOC Contentions at 29-32.

Relative to the standing criterion of injury in fact, what Dr. Thompson's decla-
ration indicates is that the proposed CP&L expansion could create circumstances
in which there could be releases that could go beyond the Harris facility boundary
and could have health or environmental impacts egual 1o or in excess of those that
now exist for pools A and B. CP&L, however, posits two reasons why this show-
ing is insufficient to establish BCOC's standing. First, citing the Commission’s
decision in Sequoyah Fuels Corp. (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64,
72 (1994), it argues that Dr. Thompson's analysis relies on beyond-d sign-basis
accident sequences that are too conjectural or hypothetical 1o provide a basis for
standing. See CP&L Petition Response at 10. In addition, it points ot that the
Staff recently has granted a senes of exemptions waiving offsite emergency plan-
ning reguirements for power reactor facilities that have been shut down, but will
retain spent fuel inventories in pools during the decommussioning process. See id.
a 1! & n8 (citing, as an example, 63 Fed. Reg. 48,768 (1998) (Maine Yankee
exemption)); Tr. at 19

We find neither of these arguments persuasive. The Commission indicated in
Sequoyah Fuels, CLI-94-12, 40 NRC at 72, that during the threshold standing
nquiry, a petitioner need not establish an asserted injury in fact basis with
“ecertainty'’ or provide extensive technical studies. /d. Here, in conformance
with that standard, BCOC has produced an explanation of why Dr. Thompson's
accident concerns are not remote and speculative that is at least facially plausible.
See BCOC Contentions at 31-32. At the same time, nothing presented by CP&L,
incluaing the referenced emergency planning exemptions, establishes a fatal flaw
in his analysis. The exemptions involve facilities in which the power reactors are
no ionger operating, a crucial distinction given Dr. Thompson' = specific references
to pool-reactor operation interaction as a supporting basis for his analysis.

Accondingly, we conclude that BCOC has made a showing sufficient to establish
that it meets the criteria for standing 1n this proceeding.

B.  Contentions

As was noted earlier, in seeking 10 gain party status to this proceeding, BCOC
has proffered eight contentions, three involving technical issues and five that
concern environmental matters. For reasons that will become apparent, we deal
with the admissibility of the technical contentions individually. but nile on the
environmental contentions as a group.
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TECHNIZAL. CONTENTION 1 (TC-1) — Inadequate Emergenc ; Core Cooling and
Residual Heat Removai

CONTENTION:  In order to cool spent fuel storage pools C and D, CP&L proposes 1o
rely on the Unit 1 Component Cooling Water (“CZW") system, coupled with administrative
measures ¢ ensure that the heat load from the pools does not overtax the CCW system CP&L's
reliance on the Unit | CCW system and administrative measures for cooling spent fuel storage
pools C and D will unduly compromise the effectivencss of the residual heat removal (“RHR )
system and the Emergency Core Cooling System (“ECCS ™) for the Shearon Harris plant, such
that the plant will not comply with Criteria 34 and 35 of Appendix A to 10 C FR. Part 50.

. Technical Contentions’

Discussion:  BCOC Contentions at 4-10; CP&L Contentions Response at 12-
28; Staff Contentions Response at 4-10; Tr. at 29-87.

RULING: In discussing this contention, we utilize the six-basis construct
outhined in the CP&L response to the BCOC contention suppiement, which we
find both useful and accurate,

@ Basis | — Even without the amendment to add pools C and D, the Harris Final Safery
Analysis Report (FSAR) shows that the CCW system is incapable of accommuodating
the heat load from the reowrculation phase of a design-basis loss of coolant accident
(LOCA).

\

|

\

\
Although 1t questions the adequacy of the existing CCW system, BCOC has
failed to provide any factual information or expert opinion that gives us reason 1o
believe the relatively small addition 1o the heat load during a LOCA would have
any effect on the ability of the system to cool the reactor. CP&L presented figures
in its contention response and at the prehearing conference indicating that the heat
removal capabilities of the system are adequate. See CP&L Contentions Response
at 16-17; Tr. at 56-57. Petitioner BCOC does not offer any specific calculation
showing otherwise. nor did BCOC’s expert allege that any specific limit would be
violated. See Tr. at 34-39. The fact that BCOC's expert used an outdated version
of the FSAR casts further doubt on the notion that any limits would be exceeded,
and the Petiioner’s difficulties in identifying the latest version of the FSAR, while

unfortunate, cannot form the basis for a valid contention.

Accordingly, lacking adequate factual and expert opinion support, this basis is ‘
insufficient to support the contention. See Private Fuel Storage, LBP-98-7, 47

NRC at 180-81. In fact, in its present form, this basis appears to be a challenge |

to the design of the emergency core cooling system (ECCS), which would place ‘

|

!

\

|

\

|

|

\

\

|

) Becwnse we preter (o have these firsi shres contentions designated by their subject matter category, | . technical,
we have requmbered them as technics! contentions | through 3
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it outside the scope of this proceeding, and so again does not provide support for
an admissible contention. See id at 179,

b Basis 2 — The analysis of CCW margin supporting the license amendment application
does not address the nme dependence of the CCW system heat load during & design-
tasis LOCA.

Basis 2, questioning the time depende-ce of the heat load analysis, likewise
is without foundation. The short of it is that CP&L did indeed take account of
the ume variation, as both it and the Staff point out. See CP&L Contentions
Response at 17-20; Staff Contentions Response at 6-7; Tr. at 63-65. Petitioner’s
plea that the time dependence is complex, see Tr. at 40, raises no litigable issue.
No one doubts this issue is complex; however, an allegation of complexity is not a
substitute for an adequately supported explanation of the exact nature of the matter
in controversy. Nor is the BCOC complaint that some calculation sheets may not
have been signed, see id., adequate to call the svbstance of the calculations into
question, as would be necessary for any cognizable challenge to their accuracy.
Thus, besides problems with its materiality, <his basis lacks sufficient factual and/or
expert opinion support to make this a liugabie issue. See Private Fuel Storage,
LLBP-98-7, 47 NRC at 179-81.

¢ Basis 3 — The analysis of CCW margin supporting the license amendment application
doos not address the degradation of CCW and RHR heat exchanger performance due
1o heat exchanger fouling and plugging

TC-1, Basis 3, alleging a failure to account for fouling and plugging fuctors
n the calculation of the analysis of the CCW margin, is simply incorrect. CP&L
apparently did account for such factors, see CP&L Contentions Response at 20-22;
Staff Contentions Response at 7, and the fact BCOC generally is dissausfied with
the level of detail in the calculation and is not sure whether the calculation has
been finalized, see Tr. at 44, cannot form the basis of an admissible contention.
See Private Fuel Storage, LBP-98-7, 47 NRC at 180-§1.

d Basis 4 — The license mmendment application does not address the potential for failure
to comply with the administrative measure linuting the heat load in pools C and D o
1.0 MBTUhour

Basis 4, asserting an improper reliance on an administrative limit to keep the
heat load in pools C and D within safe bounds, scarcely represents a change
introduced by the proposed license amendment, as Pettioner would have us find.
The heat load in existing pools A and B, and indeed many other himits, depends
ultimately upon admunistrative controls. And there are many safety parameters
like these administrative controls that could, at the discretion of the operating
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organization, be pushed beyond their appropriate limits. That, however, is precisely |
the reason for the adoption of technical specifications.

Among other things, technical specificatic ns are intended to prevent the licensee
organizatior. from exceeding a lmit in a way that could pose a hazard. In
the case of this license amendment, there 1s a proposed technical specification,
Technical Specification 5.6.3.d, see License Amendment, Encl. 5. at unnumbered
p. 4, that would dictate that the stored fuel heat load for pools C and D not
exceed 1.0 MBtwhr. Given this provision, we agree with CP&L and the Staff, and
the Licensing Board's ruling in General Public Utilities Nuclear Corp. (Oyster |
Creek Nuclear Gererating Station), LBP-96-23, 44 NRC 143, 164 (1996), that J
in order 1o posit a contention that requires the analysis of an action violating a
specific technical specification, a petitioner would have to make some particularized ‘
demonstration that there is a reasonable basis to believe that the applicant will
act contrary to the terms of such a requirement. Thus, in this instance, BCOC ;
would need to show that circumstances exist that make the proposed technical |
specification especially prone to violation, which it has not done. |

¢ Basis 5 — The license amendimznt application does not address the potential for |
increased operator error in diverting CCW system flow to et the cooling needs of |
pools C and D duning a LOCA event. |

Basis 5 lacks specificity, as well as failing 1o raise any issue that is directly
related to the change proposed in the present amendment. In this regard, CP&L
and the Swff have indicated that the added burden on the operators is vanishingly |
small; the requirement (o restore pool cooling already exists (and, indeed, exists ‘
for pools A and B with their substantially greater heat load); and the failure 10 |
perform that minor function would not lead to a substantial hazard. See CP&L |
Contentions Response at 23-26; Staff Contentions Response at 8-9; Tr. at 69-71). ‘
In the face of this information, Petitioner’s speculation that there may be excessive |
strains on the operators or that there may be critical temperature or humidity limits,
see Tr. at 49-51, is simply that — speculation. Because BCOC has not identified ‘
any specific errors or hazards that may be occasioned or any specific limits that |
may be violated and has presented no calculations that can form the basis for this |
coatention, 1t lacks adequate support. See Private Fuel Storage, LBP-98-7, 47
NRC at 180-81.

f. Basis 6 — The analysis supporting the license amendment apphication does not address
the ability of Unit | electncal systems to mect the needs of pools C and D while also
supporting essential safety functions

Basis 6, a complaint that CP&L has failed 10 analyze the new demands on |
the emergency diesel generator sysiem, also lacks adequate support. See CP&L.
Conteations Response at 26-28; Staff Contentions Response at 9. The analysis

M




supporting the amendment indicates that the diesel generators have
spare. See Tr. at 66-67. And Petitioner’s additonal plea that the time dependency
} )

f these loads may somehow show the system to be inadequate

{
‘

th
0 e

agan purely speculative. BCOC has given no reason to assume
dependent load that exceeds the peak given by CP&1. in its analysis
Fuel Storage, LBP-98-7, 47 NRC at 180-81

tn sum, we find TC-1 lacks an adequate basis and thus fails

quirements for admussibility specified in 10 CER

PECHNICAL CONTENTION 2 (T Inadequate Critical

CONTENTION Storage of pressunzed water reactor PWR

1) at the Hums plant, in the manner pr posed 1n CP&L hcense ang
late Critenon 62 of the General Design Criteria ('GIX

GDC 62 requires that Cnticality in the fuel storage and handling

by physical systems or orocesses, preferably by use of geometncally

viclation of GDC 62, CP&L proposes o prevent criticality of PWR fue

Cmploying admunstrative measures which lumat the combination of burnup and

FWR fuel assemblies that are placed in those pool
measures rather than physical ste [ Drogess
Discussion: BCOC Contentions at
Statt Contentions Response at 10
in discussing this contention, we

find both useful and accuratg

I'he Board has determined that
genuimnme matenal xl:j'uh that warra

proc seding \;b"\_il»\,li!\ the it

Gl ¢ permut an applicant takc
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preent criticality are instances that stand, 10 the extent they stand for anything,
for the proposition that the Staff agrees with uself that its nterpretation of this
GDC is correct. The propriety of that interpretation of GDC 62 has apparently
never been tested in the crucible of an adversary adjudicaon. We will permit such
a test here by entertaining legal arguments on whether the use of ad.ninisiraiive
limits on burnup and enrichment of fuel stored in pools C and D properly conforms
10 the requirements of GDC £2 for the prevention of criticality.

b Basis 2 — The use of credit for bumup is proscribes because Regulatory Guide 1.13
requires the  criticality not occur vithout ‘wo independent failurss, and one failure,
misplacerment of a fuel ascembly, couid cause criticality if cvedit for bumup 15 used.

The scoond basis raises a question of fact. Will a single fuel assembly
micplacement, involving a tuel element of the wrong burnuj. or enrichment, couse
criticality in the fuel pool, or would more than one such misplacement or a
misplacement coupled with some “ther error be needed 1o cause such criticality?
While CP&L and the Staff both assure us that, when accound is taken for the boron
present in the fuel pool water, a single misplacement cannot lead to criticality, the
fact that the Staff has sought further information on this point, as evidenced by
exhibit | proffered by Orange County during the prebearing confercnce,* suggests
that further inquiry on the validity of any ca'culations involved s warranied in
determining whether the required single failuie criterion is met. Clearly the nature
of the amendment, introducing as it does the presence of high density racks on the
sie, involves a change that may call int. question conformance with this aspect
of the regulatons. Accordingly, we admit contention TC-2 relative to this basis
as well.

TECHNICAL CONTENTION 3 (TC-3) — Inadequate Quality Assurance®

CONTENTION:  CP&L's proposil to provide cooling of pools C & 1 by relying upon the
use of previousiy completed portions of the Unit 2 Fuel Pool Cooling and Cleanup System and
the Unit 2 Component Cooling Water System fails to satsfy the quality assurance criteria of
10 CFR. Part 50, Appendix B, specifically Criterion X1 (failure to show that the piping and
equipment have been stored and preserved in a manner that prevents damage or detenoration),
Criterion X V1 (failure 1o nstiute measures to correct any damage or dererioration), and Criterion
XVH {fuilure to maintain necessary records o show that all quality assurance requirements are

i sfied).

S Whike the pendency of a Staff requests for additional information (RAD) such s BCOC exhubit | s not a basis
for delaying the filing of conwentions. such an RAT may provide the basis for a contention See Baltumore Gas &
Electric Co. (Calven Clifts Nuciear Power Fiant, Units | and 2), CLI-9b- 28, 48 NRC 325, 34950 (1998}, petitions
for v aw pending. Nos. 991002 & 99-1043 (DC Cir Jan. 4. 1999 & Feb 5, 1999)

SThe wording of this contention reflects the ue onested BCOC revision provided o the Board, ser [BCOC)
Response (o [PFS] Proposed Rewording of Contention 3, Regarding Quality Assurance (May 27. 1999) &t 2. with
oue Board clanficaton ¢ at 18 indicated by brackets




Moreowver, the Altomatve Plan sutrmitied by Applicant aits 20 satisfy the requirsRent,
of 10 CFR. §50.55 for an exception to the quality assw 1nce criterin because it does not
describe any program fur maintaming the idle prang in good condition over the InkTvemng
years betwesn const action [and) smplerentation of the proposed license amendment, nor dos
htmihcnmpmfui&mfykmmdwn«hﬂmcpoﬁmﬁmummlmhm

The Alteroative Man submitied by Applicaat is also (ehoient breause 15 welds for which
cenain (uabity assurance records am missing are embedied in concrete wnd inspection of the
welds io demonstrate weld quality cannot be adegaaly sccomplished with & remote comers.

Finatly, the Alterrative Plan subiitted by Applicant is deficient because not x| other welds
embedded in correte will be snspected by the remnote canwna, and the weld quality cannot te
demonsirated adwquately by cinoumsantial evidence.

Discussion:  BOOC Contendens at 13-19; CP&L Comtenuons Response at
36-48, Staft Contentions Response ai 13-16; Tr at 118-53

RULING:  We also will admit contention TC 3 for ligation. Firat, it is uncleat
from the present filings wheiher the criteria of Appendix B are to be enforced or
not. CP&L says they will he complied with. See CP&L Contentions Response
at 40. The Staff says they reed not be. See Siaff Contentions Response at 15.
BCOC clearly believes they must be met. I, indeed, the critenia here applicable
are those of 10 CFR. §50.55a(a)3), they require the Applicant to demonstraw
that:

(1) The proposed altematives would provide an accepta®!s level of quality and safety, or
(1) Comphance with the specified requircments o! this section would result in hardsiup or
unusual diff ~ulty without a compensating mcrease in the level of quality and saloty

Such critena are inherently more nebulous and governed by subjective judgment 10
o eaicr degree than those otherwise applicable (0 quality assurance matters under
0 CFR. Part 50, App. B, and the American Society of Mechanical Engineers
(ASME) Boiler and Pressure Vessel Code. In partwular, we have heard nething
about such points as “‘hardshup,” “‘difficuity,”” or “‘compensating increase in the
level of quality and safety.” And, of course, if CP&L’s plea is that the proposed
ahiernatives provide an acceptable level of safety, we wili need to confront directly
the guestion of whether a fallure of quality control could lead 10 a hazard, a
question about which there s clearly o dispute between CP&L and BCOC,

It also is clear from the positions of all the participants that some of the piping
and equipment have not been properly stored and proper records regarding its
quality during that period have not been maintained. Whether such storage and
maintenance are necessary as a matter of law and fact 15 clearly a subject of dispute
among the participants. The argument concerning this point is not a simple one,
nor do we have material on which we can rely 10 determing the matter,

We are presently uncertain as 1o the exact scope of the failure 10 meet the
requirements of the regulations, and that scope is uncertain concerning both the
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equipment involved and the extent 1o which cach piece of equipment may itself
be lacking. Although we heard participant presentations on these matters, much
of this bordered on testimony submutted without the purifying challenge of cross
examination by parties familier with the details through discovery.

Thus, to recap, contention TC-1 is rejected as inadmissible while contentions
TC-2 and TC-3 are accepted for litigation in the form and subject to the interpre-
tations set forth above,

2. Environmental Contentions®

Peutioner BCOC specified five enviconmental contentions in its supplement, as
follows:

ENVIRONMENTAL CONTENTION | (EC-1) -~ Proposed License Amendment Not
Exenpt from NEPA

CONTENTION:  CP&L errs in claiming that the proposed licensz amesdment is exempi
feun MEPA under 10 CFR. § 5122

ENVIROAMENTAL CONTENTION 2 (EC-2) — Environmentai Impact Statement
Requimd

CONTENTION:  The proposed license amendment is not supported by an Environmental
Impact Statesneat (“EIS™), in violation of NEPA and NRC's impiemenung rogulations. An
EIS should examwe the effects of the proposed license amendment on the probability and
consequences of uccidents at ~ae Harris plant. As required by NEPA and Commussion policy,
1 should abso examire the costs and benets of the proposed action in comparison (© various
sliematives, ircluding Severe Accident Design Mitigation Alternatives and the aliermative of
idry cask storage

ENVIRONMENTAL CONTELTION 3 (EC-3) — Scope of EIS Should Include
Brunswick and Robinson Storage

CONTENTION.  The EIS fur the proposed license amendment should include within its
seope the storage of spent fuel from the Drunswick and Robinson nuclear power plants

ENVIRONMENTAL CONTENTION 4 (BC-4) — Cven if No EIS Required, Envi-
ronmental Assessment Required

CONTENTION:  Even of the Licensingg Board finds that no EIS is required, it must order
the prepazation of an EA

PBOOC nunmbered these contentions sequentialy as conlentions 4 through & As with the wehmical contentions, we
preter (o vec them designated by their subject matier category, 1.¢ . environmenial, and so renumber them accordingly




ENVIRONMENTAL CONTENTION § (EC-3) — Discretionary EIS Warranted

CONTENTION Even if the Licensing Board determines that an EIS is not required under
NEPA and 10 CFR. §51.20(s), the Board should nevertheless require an EIS as an exercise
of its discretion, as permitied by 10 CFR. §§51.20(h) 14) and 51.22(b)

Discussion:  BCOC Contentions at 19-41; CP&L Contentions Response at
49-65; Swaff Contentions Response at 16-2C; Tr. at 153-70.

RULING:  BCOC essentially agroes with the CP&L and Staff assertions that
these contentions have been superseded by a Staff decision pursuant 1o 10 CFR.
§51.30 10 issue an environmental assessment (EA) m . - “ 1 o this year. Sec
Tr. at 153. Ve would agree because, in connection with such an assessment, the
Staff will cunsider whether an EIS is needed relative to the CP&L amendment.
See 10 CFR. §51.31. CP&L and BCOC nonetheless do seek direction from the
Board regarding two of the contentions. In CP&L's case, it secks a dismissal
with prejudice of EC-3, regarding the transfer of spent fuel from the Brunswick
and Robinson facilities, asserting that consideration of the environmental impacts
of storing fuel from tose faciliies was incorporated into the operating license
procezding for the Hams facility. See CP&L Contentions Response at 54, 57-59;
see also Staff Contentions Response at 17. And for its part, BCOC seeks guidance
on EC-5 regarding the Board's discretionary authority to order the Staff to prepare
an EIS. See Tr. at 155.

In both instances, we decline the invitation to delve further into these con-
tentions. Wha ever validity these arguments may have in the context of further
late-filed contentions submitted after the Staff”s EA, see 10 C.FR. § 2.714(b)2)(ii),
for now we consider any Board rulings to be premature. Accordingly, we dismiss
all BCOC's contentions, but without prejudice to their being raised before the
Board at some later juncture, as appropriate.

HL  ADMINISTRATIVE MATTERS

As we noted during the preheaning conference, see Tr. at 171, this spent fuel
capacity expansion proceeding 1s subject to the nybrid hearing process outlined in
10 CFR. Pant 2, Subpan K, 1o the degree that any party wishes to invoke those
procedures. Under Subpart K, following a 90-day discovery period, which can be
extended upon a showing of exceptional crrcumstances. the parties simultancously
submut a detailed written summary of all facts, data, and arguments that each party
ntends to rely upon to support or refute the existence of a genuine and substantial
dispute of fact regarding any admitted contentions. See 10 CFR. §§2.1111,
2.1113(a). Then, an oral argument is conducted by the presiding officer in which
*'2 parues address the question whether any of the issues require resolution in an
cagudicatory proceeding because there are specific facts in genuine and substantial




dispute that can be resolved with sufficient accuracy only by the introduction of
evidence. See id §2.1115(b). Thereafier, the presiding officer issues a decision
that designates the disputed issues of fact for an evidentiary hearing and resolves
any other issues. Sce id. §2 1115(a).

Subpart K specifies that within 10 days of an order granting o hearing request
in a proceeding such as this one, a party may invoke its procedures by filing
a written request for an oral arrument. See id. §2.1) “Ma)(1). Accerdingly, if
CP&L, the Staff, or BCOC wishes 1o use the Subpart K procedures, it must file a
request within 1€ days of the daie of this Memorardum and Order, or on or be fore
Thursday, July 22, 1999,

IV. CONCLUSION

As a local governmental entity with a sovereign interest in protecting the health
and welfare of its citizens and the environment within its boundaries, which come
within approximately 17 miles of the Harris facility, Petitioner BCOC has made
a showing sufficient 1o establish its standing 10 intervene as of right in this spent
fuel pool expansion proceeding. Further, we find two of its eight contentions,
TC-2 and TC-3, are supported by bases adequaie to warrant further inquiry so as
to be admitted for litigation in this proceeding.  Accordingly, we grant BCOC's
intervention petition and admit it as a party to this proceeding.

For the foregoing reasons, it is, this 12th day of July 1999, ORDERED that:

L. Relatuve 1o the contentions specified in paragraph two below, BCOC's
hearing request/intervention petition is granted and BCOC is admitted as a party
to this proceeding.

2. The following BCOC contentions are admirted for litigation in this pro-
ceeding: TC-2 and TC-3.

3. The following BCOC contentions are rejected as inadmissible for litigation
in this proceeding: TC-1, EC-1, EC-2, EC-3, EC-4, and EC-5.

4. The parties are to file any request for an oral argument under 10 CER.
§ 2.1109(a) 1) in accordance with the schedule established in Section 111 above.
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5. In accordance with the provisions of 10 CER. §2.714a(a), as it rules upon
an intervention petition, this Memorandum and Order may be appecled to the
Commission withan 10 days after 1t is served.

THE ATOMIC SAFETY
AND LICENSING BOARD’

G. Paul Bollwerk, Il
ADMINISTRATIVE JUDGE

Frederick J. Skon
ADMINISTRATIVE JUDGE

Peter S. Lam
ADMINISTRATIVE JUDGE

Rockviile, Maryland
July 12, 1999

\
\
|
AR :

Copies of this Memorandum and Order were sent this date by Internet e-mail transmission 1o counsel for (1) |
Applicant CP&L, (2) Intervenor BCOC, and (1) the Safl
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Cite as 50 NRC 42 (1999) LBP-89-26

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

G. Paul Bollwerk, Ill, Chairman
Dr. Jerry R. Kline
Dr. Peter S. Lam

In the Matter of Docket No. 72-22-ISFSI
(ASLEBP No. 97-732-02-1SFSI)

PRIVATE FUEL STORAGE, L.L.C.

(Independent Spent Fusl Storage
installation) July 27, 1999

MEMORANDUM AND ORDER
(Dismissing Contention Utah F/Utah P)

By motion filed July 13, 1999, Intervenor State of Utah (Staie) has requested
that the Board dismiss contention Utah F/Utah P, with prejudice. This consolidated
issue concerns the adequacy ~f training and certification of personnel for the
proposed Skuil Valley, Utah independent spent fuel storage installation (ISFSI)
of Applicant Private Fuel Storage, L.L.C. (PFS). In its motion, the State declares
that dismissal of this contention is appropiiate because it is now moot. According
to the State, it has settled its dispute with PFS in connection with this issue, as
evidenced by an attached July 13, 1999 letter from PFS counsel outlining the
terms of an agreement between the parties regarding contention Utah F/Utah P,
The State also indicates that the NRC Staff supports its motion. See [State] Motion
to Dismiss Utah Contentions F and P (July 12, 1999) at | [hereinafter State Motion
to Dismiss]. No other party to this proceeding has filed a response objecting to,
or otherwise commenting on, the State's request.
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Under the terms of the settlement between the State and PFS relative (o this
issue, PFS has agreed to make language changes that incorporate six items into
the Safety Analysis « 2port (SAR) accompanying its 10 CER. Part 72 ISFSI
application. These changes include SAR revisions indicating that PFS will use a
training approach for its personnel that includes the five elements of the Systematic
Approach to Training (SAT) set forth in 10 CFR. § 55.4: that PFS, (o the extent
it acts as a rail carrier from the existing main rail fine to the PFS facility, will
comply with applicable United States Department of Transportation (DOT) statutes
and regulations and the rail camer requirements of 49 US.C. Subtitles IV (Part

A) and V and tne associated implementing regulations in Title 49 of the Code of

Federal Regulations, and that PFS, 1o the extent it acts as a motor carvier between
the main rail line and the PFS facility, will comply with the DOT motor carrier
requirsments, 1_«luding 49 U.S.C. Subtitle IV. Several of these items, however, are
subject 10 a disclaimer, requested by the Staff and apparently not objected to by
the State, that the PFS SAR commitment does not constitute a license condition
or licensing commitment under any 10 CFR. Part 72 license issued for the PFS
facility; does not render the commitment subject to 10 CFER. § 72.48; and does
not obligate the Staff to enforce the requirements or undertake enforcement action
with respect (o a violation of the requirements urder any 10 C.ER. Paat 72 license
issued to PFS. See State Motion to Dismiss, unnumbered attach. at 1-3 (July 13,
1999 Letter from Paul Gaukier, Counsel to PFS, to Diane Curran, State Counsel).

After reviewing the State’s motion and the accompanying attachment, and
finding nothing therein that 1s inconsistent with the public interest,' we grant
the State's July 13, 1999 motion 1o dismiss. Further, as requested by the State,
contention Uteh F/Utah P is dismissed with prejudice.

'in yranuing the Stme's moton 1o dismuss, we express no opinion on the extent 10 which the Staft-requested
disclaimers regarding the effect o incorporating the PFS commitments into the facility SAR may impact the Board's
authoaty relative to any future attempt to enforce the agreement hetween PFS and the State

43



It 1s s6 ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD?

. Paul Bollwerk, 111
ADMINISTRATIVE JUDGE

Jerry R. Kline
ADMINISTRATIVE JUDGE

Peter 8. Lam
ADMINISTRATIVE JUDGE

Rockville, Maryland
July 27, 1999

1Copml of this Memorandum and Order were sent this date by Internet e-mail transmussion to counsel for (1)
Apphicant PFS; (2) Intervenors Skull Valley Band of Goshute Indians, Ohngo Gaudadeh Devia, Confederated Tribes

of the Goshue Reservation, Southern Uwah Wilderness Alhance. and the State. snd (3) the Staff
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Cite as 50 NRC 45 (1999) LBR-89-27

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. Thomas S. Elleman
Thomas D. Murphy

in the Matter of Docket No. 50-029-LA-R
(ASLBP No. 99-754-01-LA-R)
(License Termination Plan)

YANKEE ATOMMC ELECTRIC
COUMPANY
(Yankee Nuclear Power Station) July 28, 1888

In a proceeding involving the adequacy of a License Termination Plan (LTP)
for the Yankee-Rowe reactor, where the Licensee seeks to withdraw its LTP and
to substitute another one (vsing a modified survey metk xdology) at a future dete,
the Licensing Board grants th: Licensee’s motion and terminates the proceeding
(except for matiers pending before the Commussion itself) without prejudice. The
Licensing Board declines to impose termination conditions, such as reimbursement
of fees and costs, sought by the Iniervenors,

LICENSING BOAYDS: DELEGATED AUTHORITY

Givea the prior issuance of a Notice of Hearing, a hicensing board has authority
pursuant to 10 CER. § 2.107(a) to permit a licensee to withdraw its application
on “‘such terms as the [hcensing board] may prescribe.”" Such terms may include,
as approprirte, withdrawal with prejudice, the pavment by the licensee of fees and
costs of the ntervenors, or the performance of requested discovery.
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LICENSING BOARDS: DELEGATED AUTHORITY

The wording of 10 CFER. §2.107, granting the Commussion the authority 10
termunate a proceeding “*with prejudice”” prior o ‘ssuance of a Notice of Hearing,
does not preclude a licensing board under its general termination authority from
terminating “‘with prejudice’ after issuance of a Notice of Hearing. See Puerto
Kico Electric Power Authority (North Coast Nuclear Plant, Unit 1), ALAB-662,
14 NRC 1125 (1981); Philadelphia Electric Co. (Fulton Generating Station, Units
1 and 2), ALAB-657, 14 NRC 967, 974 (1981).

RULES OF PRACTICE: TERMINATION OF PROCEEDING

Where contentions have been admitted but not yet litigated, dismissal of the
proceeding with prejudice would amount to an adjudication on the merits of those
conientions.

LICENSING BOARDS: JURISDICTION

Licensing boards lack jurisdiction to terminate a matter pending before the
Commission itself. In addition, where rulings on intervenors’ standing were
those of the Commission, the licensing boa  acks jurisdiction to accord a *‘with
prejudice’ termination with respect to such standing rulings.

RULES OF PRACTICE: TERMINATION OF PROCEEDING

A licensee that has submitted an LTP cannot unilaterally withdraw that LTP
when it disagrees with conditions imposed after liugation. That practice might
subject the licensee to payment of fees and costs to the intervenors.

RULES OF PRACTICE: TERMINATION OF PROCEEDING

A licensing board has authority, in appropnate circumstances, to condition
termination on the licensee’s payment of fees and costs to the intervenors. But
the prospect of a second proceeding, standing alone, 1s not a legally cognizable
harm that would warrant payment of fees and costs. See Duke Power Co. (Perkins
Nuclear Station, Units 1, 2, and 3), LBP-82-81, 16 NRC 1128, 1135, 1140-41
(1982).

RULES OF PRACTICE: TERMINATION OF PROCEEDING

Although the licensing board would have authority to impose, as conditions
of terrnination, the licensee's completion of its responses to discovery previously
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submitted by inier.enors and pending as of the date of the termination mouon,
such conditions a:e not warranted or appropriate in the present factual situation.
Intervenors’ request for further discovery relating to not-vet-admitted contentions
is denied as being beyond the scope of the discovery rules.

MEMORANDUM AND ORDER
(Termination of Proceeding)

This proceeding concemns the adeguacy of the License Termination Plan (LTP)
submitted by Yankee Atomic Eiectric Company (YAEC or Licensee) for the Yankee
Nuclear Power Station located in Rowe, Massachusetts. YAEC has withdrawn its
caivent LTP, has indicated that it will file another substantially different LTP at
a later undetermined date that could be a decade or more in the future, and has
moved to terminate the proceeding.' For reasons hereafter set forth, we are granting
the requested withdrawal aid terminating the proceeding.

L PROCEDURAL BACKGROUND

The procedural background to the Licensee's termination inotion is set forth
' our June 14, 1999 Memorandum and Order (Requesting Replies to NECNP
Response 10 Termination Muotion), LBP-99-22, 49 NRC 481. There, we determined
that, poisuant to 10 CER. §2.107, the Licensing Board rather than the Commission
should ru.c 1n the first instance on the termination motion, notwithstanding the
circumstance that YAEC's motion to terminate was directed to the Commission.
We also observed that the Iutervenors, the New England Coalition on Nuclear
ollution (NECNP) and the Citizens Awareness Network (CAN), were opposing
termination absent payment by the License: to the Interve - ors of specified costs
wacluding attorneys’ fees) and performance by YAEC of ¢ tain discovery-related
activities.” We invited replies 1o the NECNP/CAN proposals for payment and
performance of specified tasks.

YAEC filed two recponses to the NECNP/CAN proposals — the first accom-
panied by a motion for leave to reply (filed before we had issued LBP-99-22)
and the second a supplemental response covering additional matters raised by

! Board Notification (Withdrawal of Applicauon) anl Motion To Termenate Proceeding ana Disnuss Appeal, dated
May 26, 1999 (Temunation Motion)

? ntervenors Opposition 1o Yankee Atomic Electric Company 's [ YAEC 's| Motion (0 Termunate and Proposed Form
of Order for Expenses, Foes and Responses to Discovery. dated June 7, 1999 [Motion for Conditions)

47



LBP-99-22" 'The Frankiin Regional Council of Governments (FRCOG) filed o
response 1o LBP-99-22 on June 22, 1999 [FRCOG Keply). CAN filed a reply on
June 23, 1999 [CAN Reply). NECNP's reply was filed on June 24, 1999 [NECNP
Peply]. On June 29, 1999, YAEC filed a Motion for Leave 1o Reply to NECNP's
and CAN's Replies, a motion that we grant.* Finally, on fuly 6, 1999, the NRC
StafT filed its timely sesponse to LBP-99-22, as well as to the replies or responses
filed by various other parties [Staff Response). Faced with the foregoing plethora
of papers, «o turr o *h¢ substance of the proposils before us.

Il THE NECNP/CAN PROPOSALS

As set forta in their June 7, 1999 proposal [**Motion for Conditions '], as well
as their June 23, 1999 and June 24, 1999 replies, Intervenors are secking, as
a condition of termination, YAEC's payment of attorneys’ fees and other costs
of litigation. In addition, NECNP and CAN seek o have YAEC complete the
discovery previously requested by NECNP or CAN and to have those responses and
documents placed in the local public document room. Finally, they seek 1o have
any terminatio: be “‘with prejudice’” insofar as 1t would affect the Commission's
ruling as to thewr standing.

In support of this proposal, NECNP/CAN cite the extensive costs of Litigating
this proceeding that they have incurred. They state (backed by an affidavit
specifying particular expenses and fees for which they are seeking reimbursement)
that they have invested ‘‘considerable time and money™” for “over a year""* They
list costs and expenses of $15,603 and attorneys’ fees of $44,254 (442.54 hours
@$100/mour), for a towal of $59,857°

They claim that at the future Gate when a new LTP will likely be filed, their
expenditures on this proceeding will have gone for naught:  *““Intervenors will not
likely be able 1. use any 2f the materials or experience they have assembled to date
to tackle a new LTP submitted a decade from now.”"” They assert that, pursuant
10 10 CER. §2.107(a), and in the situation where, as here, the Board has issued
a Notice of Hearing, we possess legal authority to condition the termination on
YAEC's payment to Intervenors of such costs,

‘Muuon of YAEC for L2uve to Respond to Intervenors’ *‘Opposition to Moton to Termunate [Ew | dated
June 14, 1999 [YAEC Reply-1]. “'Response of YAEC to LBP-99-22" dated Juse 17, 1999 [YAEC Reply-2] We
grant YATC's request for us 10 accept for filing YAEC Reply !

* Motion for Leave to Reply (Intervenors’ June 23, 1999, and June 24, 1999, Filings), tated June 29, 1999 [YAEC

y-3)
“?Mmm for Conditions at 1.2
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In support of the requested reimbursement, Intervenors portray YAEC's termina-
tion as an attempt to ‘mpose as much monetary cost as possible on the latervenors.
They characterize the withdrawal as “‘untimely.”” They assert YAEC had knowl-
edge of ihe MARSSIM protocols* more than 18 months earlier. Adoption of those
prutocols at this ume caused the LTP to be abandoned, after Intervenors expended
much time and effort on the proceeding.” **YAEC's decision to defer filing for an
entire decade 1s plainly an attempt to avoid both this [Board’s] junisdiction of the
matter an.’ responding to the Intervenors’ legitimate and serious ssues . . . 7"

The Intervenors go on to assert that there has been extensive public interest in
this proceeding and, in particular, in the information the Interverors requested by
way of discovery. (That infc i:ation had not, as of the date of the termination
motion, and has not as a result of such motion. yet been provided). The Intervenors
also reference the hydrogeological informauon provided by them as one of the
bases for their proposed environmental contentions,' to which (as a result of the
termination) no parties have responded and on which we have not acted. (The
Environmental Assessment giving rise to those contentions is based on the current
LTP, leading us here to dismiss those proposed contentions as moot.) NECNP/CAN
assert *hat ““Intervenors (and the public) have not obtained any reassurances about
the actual levels of contamination’ at the site.'” And they call upon YAEC to
perform proper hydrogeolog ical studies to fill this information gap. The dscovery
responses, studies, and documents may, in their view, be imposed as a condition
pursuant to 10 C.ER. § 2.107(a), and would be both provided to the Intervenors
and filed in the vocal Public Docurnent Room.

L RESPONSES TO NECNP/CAN PROPOSALS

Of the various other parties or participants, only FRCOG supports the termi-
nation conditions sought by NECNP/CAN. It characterizes the sought discovery
responses as *‘particularly important”’ to FRCOG."

YAEC strongly opposes the proposed termination conditions and seeks our
termination of this proceeding ‘‘without prejudice.”” It questions whether we
have authority to award costs as a termination condition. Even assuming such
authority, it questions whether the costs and fees should properly be assessed in

ENUREG-1575PA 402-R-97-106, Muluagency Radiation Survey and Sie Ievesugaton Manual (MARSSIM),
dated December, 1997

::mpa-d Findings and Conclusions, attached to Intervenors” Motion for Conditons, §1

Id 93

H INECNF s Request for Permussion to File Contentions and Contentions on the Inadequacy of NRC Swaff's Apal
12, 1999 Eraronmental Assessment and Finding of No Significars inspact of Approval of the Yankee Nuclear Power
Company's [LTP], dated May 17, 1999

1 Motion for Corditions at 4

BERCOG Reply at 4




this proceeding. YAEC characterizes the expenses incurred by NECNP/CAN as
the normal type of litigation ~xpenses for which a party would not normally be
reimbursed. And it opposes the sought discovery as inconsistent with the Rules of
Practice, which limit the scope of discovery to admitted contendons. With respect
to applicability .0 a new LTP, YAEC asserts that the admitted contentions based on
the withdrawn LTP would not have ar;, relevance. Finally, it asserts that standing
must be tied to each proceeding; whether NECNP or CAM would organi sationally
qualify for standing regarding a new LTP, submitted many year. into the Juture,
would depend in part on the makeup and membership of the organizations at “hat
time and whether avy member would be affected by a new LTP.

The Staff for the most part takes a similar approach, favoring termination
“without prejudice.”” The Staff agrees that standing is related to a particular
proceeding. But it points out that no one has moved for the Commission to vacate
its standing determination (CLI-98-21) and, accordingly, that decision remains on
the books.

IV.  LICENSING BOARD ANALYSIS

It is clear that the Licensing Board has authonity, given its prior issuance of a
Notice of Hearing, to permit YAEC to withdraw its application or. “‘such terms
as the [Licensing Board] may prescribe.”’ 10 CFR. § 2.107(a). That Rule itself
does not define the conditions that may be imposed, but it manitestly does not
preclude either withdrawal with prejudice, or the pavment of costs and fees, or the
performance of the requested discovery activities as requirements of withdrawal.

A. Termination with Prejudice

YAEC first takes the position that we have no authority to terminate the
proceedings “‘with prejuctice.”” It cites the rule itself (10 CFER. §2.107(a)) as
permitting this result only w/hen the Commussion itself grauis termination and then
only pnor to the issuance of a Notice of Hearing.

In our opinion, YAEC's reading of the rule is tenuous at best, as well as contrary
to earlier decisions. Merely because the rule explicitly permits the Commission at
an early stage of the proceeding (“‘prior to the 1ssuance of a notice of hearing’’)
to terminate *“with prejudice’” does not necessarily or even logica'ly mean that the
more general grant of authonity to licensing bourds acting after issuance of a Notice
of Hearing does not includ:: similar authority. At that stage of the proceeding, the
licensing board has a more detailed knowledge of the scope of a proceeding than
does the Commussion and thus would be 1n a more appropriate position to evaluate
whether a termination should be with prejudice (thus barring future relitization
of similar 1ssues). In any event, the Appeal Board previously has sanctioned




a Lacensing Board's exploration of the possibility of dismissai of a proc- g
with prejudice. Puerto Rico Electric Power Authority (North Coast Nuclear Plant,
Unit 1), ALAB-662, 14 NRC 1125 (1981). Further, the Appeal Board has explicitly
confirmed a Licensing Board's authority under 10 C.ER. § 2.107(a) to dismiss with
prejudice where appropriate. Philadelphia Electric Co. (Fultov Generating Station,
Units | and 2), ALAB-657, 14 NRC 967, 974 (1981).

But we need not here reach the legal scope of the rule, inasmuch as we find
no value w the Intervenors (fo the extent they seek a ““with prejudice’” dismissal)
of such a dismissal, except perhaps with respect 1o the Commission’s ruling on
standing. Distmissal with prejudice would amount 10 an ad,udication on the merits
of the admitted contentions. Duke Power Co. (Perkins Nuclear Station, Units 1, 2,
and 3), LBP-82-81, 16 NRC 1128, 1135 (1982). The conteiions that we admitted
were focused on the current LTP and alleged deficiencies and 1.iadequacies iherein,
almost per force they could have no relevance to a future TP based on a differing
survey methodology

As for standing, the Commission’s ruling in CLI-98-21 could be of utility to
the Intervenors if they were to challenge a future LTP. As both the Staff and YAEC
point out, however, standing 1s unique to every proceeding, depending in part on
mnjury caused by a specific activity (such as an LTP), the identity of the person
or group claiming to be affected thereby, and current judicial and administrative
rulings on standing.'” We also believe that a “with prejudice” termination with
respect (o standing would 1gr ore the essential usefulness of standing to determine
whether persons may have an actual interest in a particular proceeding ' Although
the Commussion could treat the termination as **with prejudice’” with respect 1o 1ts
standing rulings, we lack authonty to grant such a dismissal because CLI-98-21
was a ruling of the Comnussion itself.

However, we note that, as both the Staff and NECNP point out, there has thus
far been no motion 1o vacate the standing rulings in CLI-98-21."7 We believe that
those rulings represent a useful discussion of the basic elements of standing and
can serve as guidance to the boards and litigants generally as to the proper scope
of requirements for standing. For that reason, we believe that the best course here
would be for the Commission to let stand its decision in CLI-98-21 and for the
Board 10 refrain from imposing a “‘with prejudice’” termination with respect to
standing.

e express no opimon with respect to YAECs termanation motion .sofar as it seeks distmussal of YAEC s appeal
to the Commussion without prejudice. We lack junsdicton 1o consider that motion, or the Intervenors’ attemgt 1o
have the appeal dismissed with prejudice. That moton s currently before the Commussion

S yarc Reply-2 at 2-3, Staff Response at 67 & n8 The Swff pownts out instances where the Commission has
not required @ full demonstration of standing by parties secking to intervene in proceedings related to one in which
they have been admitied  Staf! Response at 6

" Even though the scope of a procesding oo a future TP 1s likely o be similar o the scope of this proceeding,
the makeup of the intervening organszations may well change

T NECNP Reply at 3. Staff Response at 56
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B. Reimbursement of Fees and Costs

The heant of the NECNP/CAN propee ¢ < heir request that termination be
conditicned on reimbursement to them i i costs and fees of participation.
YAEC asserts that it is doubiful that the Corunission bas authority 19 coadition
withdrawal on the payment of fees and expenses ' states that we could not order
YAEC 1o pay fees and expenses and there - * giuve doubt” whether we could
conditton withdrawal on such payment, citing an cerly decision in Pacific Gas
and Eleciric Co. (Stanislaus Nuclear Project, Unit i), LisP-83-2, 17 NRC 45, 54
(1983). It adds that the Commission bas never awarded such fees and costs. It
goes on to demonstrate why, even if we ha the auhority, imposing costs and fees
as a condition of withdrawal would be inappropriate.

According 0 YAEC, the payment of lifigation expenses as a conditio. «f
termination 1 out prejudice is limited to cases in which the intervenor has already
prevailed on spucific aspects of the application (which has not happene here).
YAEC distinguishes the cases cited by NECNP/CAN as based on the Federal
Ru‘_. of Civil Procedure, which are not applicable here, and as premised on civil
litigation, where different factors are involved, particulariy o tack of the public
interest funct:.: that governs NRC proceodings. Finally, YABU character.zes the
result of witha: swal as a victory for the intervenors, producing the resuit that they
explicitly sought. '

YAEC's analogies are not entirely uppropriate. In the first place, the Intervenors
are seeking not to defeat the LTP (as YAEC claims) but rather to ensure that
whatever LTP might be adopted includes provisions that would proiect its interests.
To assert, as does YAEC, that it could withdraw any LTP with which it does not
entirely agree and thereafter replace it with another is essentially to claim that the
hearing process can and should be ignored. The Commussion has emphatically
ruled to the contrary:

The Commussion [finds] it “‘approprat. “to use the [license] amendment process for
approval of tennination pians, including the associated opportunity for a heanng, o aliow public
parcipation on the specific order required for lcense terminaticn’

. If the LTP were approved despite a failure 10 sausfy the requirements of 10 CFR
8 50 82(a)9)(i). then the subsequent implementation of the LTP and terminabon of the POL
could resuli in the inapproprate release of a site that still poses a thieat 10 public health and
safery | a decision [denying YAEC's request for approval of the LTP] would necessanily
conclude that the LTP did not comply with 10 CFR. § 50 82(a)9)(11) and/or 1 10), and would
require Yankee Atomuc to draft the LTP in a way that would sausfy the requirements of those

regulations . . [emphasis supplied]

¥ YAEC Reply-1 at 4
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Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC
185, 196, 200-16 (1998).

Moreover, another Licensing Board determination appears 1o find authority
for payment of fees and costs in appropriste circumstances, based in part on an
Appeal Board observation in North Cest, ALAB-662, supra, 14 NRC at 1135
nll. See Duke Power Co. (Perkins Nuclear Station, Units !, 2, and 3), LBP-
82-81, 16 NRC 1128, 1140-4; (1982) (finding payment of attorneys fees 10 be
authorized although unwarranted in the particular circumstance). As that Board
remarked, “'[ijs there something slxout money that takes reimbursemen of litigation
expenses out of the bank of possible conditions available to avoid legal harm to an
adversary”’ Id. at 1140. The Board ruled that *‘{t}he absence of specific statutory
authority does not prevent boards from exercising reasonable authority necessary
1o carry out it: responsibilities and a money condition is not necessarily barred
from consideration.”” 1. We find that authoritv 1o be persuasive and will treat
reimbursement of costs and expenses as a condition that, f warranted, we could
impaose under 10 CER. § 2.107(a).

To determine whether ligation fees and expenses should be reimbursed, we
would have to find that there has been legal harm to the Interve  us caused by
some activity or action of the Licensee. The prospect of a second proceeding,
sianding alone, is not a legally cognizable harm. Perkiny, LBP-82-81, supra, 16
NR( at 1135.

The Latervenors, however, seenmungly perceive that YAEC's withdrawal at this
time was designed both to cause NECNP/CAN added cxpenses by requiring
duplicative expenses for them to protect their interests at some future date and to
permit YAEC in the future to confront a different Licensing Board more inciined
than are we (0 accept their presentations on various issues. In short, they portray
YAEC's withdrawal at this ime as a type of forum shopping.

In our view, the inferences drawn by NECNP/CAN are unwarranted. YAEC
appears 10 have valid, if not compelling, reasons .r not withdrawing 1ts current
LTP until this time. The major expressed reason for the withdrawal —— the planned
substitution of site survey methodologies — was based on the release of the
MARSSIM rethodology in December 1997, This methodology had been jointly
developed by numerous federal agencies called upon to conduct site surveys — the
Eavironmental Protection Agency, Department of Energy, Department of Defense,
as well as NRC — and thus would avord some of the multiagency criticism
to which the earbier methodology 1n NUREG/CR-5849 [5849] had been subject.
According to YAEC, the Commonweaith of Massachusetts also concurs in the use
of the MARSSIM technology. According to YAEC, ““MARSSIM is considered
to be more rigorous than the 5849 methodology, and it enjoys a universality of
approval that the 5849 Methodology never apparently achieved.”” YAZC Repiv-1
at 2.
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Ihe MARSSIM methodol ey lengthy and complex
than an men ol .i"u'»h‘ s Pags | . ol surpnsing

dmost 18 months to determine that it would incorporate it 1 1> LTP and we

reguire a new L.TP bawed on the ¢ mplexities invidved. Moreover, under NR(

regulations, YAEC is permitted to withhold filing of any 1 ntl 2 years prior
to heense ermination, which is not predicted to take place for m:
least a decade,”” according to YAEC (Termination Motion at n
CER. §50.82(a%9)1)

it may tx' true that YAEC's withdrawal of its current LT
result in the Intervenors’ expending more i iotal than they ot

liigating the adequacy of the current TP The PPOsI

Intervenors may find less fault with a new LTP than thes do with the curren
one. Further, although YAEC mayv not have agreed with all the rulings of this
Board, we find no evidence at all 10 indicate that their withdrawal of the current
LTP was motvated by forum sh Pping

In any event, the litigation fees and costs for which NECNP/CAN seek

reimbursement seem 0 be no more than the legtimate expense htigatng a

neviex proceeding, tor wh

ich & party would not normaily be reimbursed. We
that YAEC ¢ \ s that would have reduced costs 10 Intervenors
suchn as awaiting the o v otion for reconsideration o ention

+ prior {o uts filing of an appeal H contentiorns 1o the Commission, (We would

| efiective date of our decision on conite ns o permit YAEC 1

have pPOstPOn
seek reconsideravon of one of them and nonetheless
But YAEC ¢ mpiied with all regulatory requirements
that there has been no substantial evidence bro
ntentionally caused the Intervenors 1

sts, we are hereby denving as unwar

condition termunation on reimbursement

‘ontinuation of Discovery

f termuination, NECN!
o cony esponses o the Intervenor interrogatonies and
documesits T I i n the date of the termina 1 MoLior
the resulls 1 ! | enors and th ' for » { in t
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As summarized earlier, FRCOG strongly supports the discovery-related con-
ditions for termination. YAEC and the Staff each oppose their adoption. We
conclude that, although we wouid have the authority under 10 CFR. §2.107 to
condition termination on " AEC's performance of the requested discovery-related
conditions, the proposed conditions are not warranted or appropriate in the present
factual situation.

Discovery, of course, is peculiarly rel:ted to particular proceedings and partic-
ular contentions. In a proceeding of this type, discovery is not available absent a
Licensing Board's approval of particular contentions. 10 C.FR. §2.740(b). The
scope of discovery is confined to the contentions that have been admitted.

In the context of this proceeding, the Licensee would have been required to
respond to such discovery requests as are *‘relevant to the subject matter involved
in the proceeding’’ — i.¢., admitted contentions with respect (o the Licensee’s LTP
under review.” Information and documents that may be relevant to a new LTP 1o
he submitted some time in the future are manifestly not relevant o the subject
matter of this proceeding. (To the same effect, the information and documents
requested here could not under present ruies be relevant to a new LTP that is not
under consideration at this time.)

We note that, in one proceeding, a Licensing Board conditioned the termination
of a proceeding on che preservation by the applicant (for a construction permit)
of discovery documents. See Pacific Gas and Electric Co. (Stanislaus Nuclear
Project, Unit 1), LBP-83-2, 17 NRC 45, 53 (1983). In that case, the parties had
undertaken extensive discovery involving production of in excess of a million and
a half documents. The applicant itself had proposed the preservation of discovery
documents for a reasonable period of time.

The facts in Stanislaus are distinguishable from those now before us. Docu-
mengs already produced were involved, rather than documents for which a request
has been filed. Given the likelihood of the same construction-permit application
being refiled in the foreseeable future, and given the concurrence of the applicant
and Staff in the proposal, the condition was believed by the Licensing Board to
serve a legiimate and useful purpose.

In contrast, requinng the not-yet-undertaken discovery responses requested by
the Intervenors here as a condition of termination would not appear to serve any
useful purpose in this proceeding and would not be authorized with respect to a
future proceeding. We are thus denying the request.

Intervenois’ request for hydrogeological studies is, in the context of NRC's
discovery rules, even less warranted than the other discovery requests. The studies
being sought would be in sesponse to scientific opinions expressed as a basis for
proposed contentions on which we have never ruled, and which we are dismissing

W40 CER §2790bX1) We express no opimion as o the propnety of any of the particular discovery requests
for which NECNP/CAN as well as FRCOG seek responses

58




as moot by this Order. The studies would be outside the scope of the discovery ru, s
because they would not even bear on an admitted contention. We are accordingly
denying the Intervenors’ request for hydrogeological studies.

Finally, Intervenors have set fortn public-interest reasons why the discovery
they seek and the studies they wish (0 have performed should be included as
a termination condition.  We, however, can find no justfication for granting
a discovery request that is essentially outside the scope of the discovery rules
goverring this proceeding,

V. CONCLUSION

Intervenors in this proceeding .wve played a useful role in pointing out possible
deficiencics in ihe LTP before us,. We commend their efforts in doing so. However,
the proceeding has 10t vei progressed (0 the stage at which we could ascertain the
legttimacy of their claims. YAEC has now withdrawn the LTP, for an expressed
rationale that we find reasonable «f not compelling and possibly premised in part
on the criticisms raised by the Intervenors. We are accordingly granting YAEC's
termination motion without prejudice and without imposing any conditions !

Vi. ORDER

For the reasons set forth abc ve, it is, this 28th day of July 1999, ORDERED:

1. The Intervenors proposed late-filed contentions, dated May 17, 1999, are
hereby dismissed as mool.

2. The Licensee’s motions for us to accept for filing 1ts replies dated June 14,
1999 (YAEC Reply-1) and June 29, 1999 (YAEC Reply-3), and the Intervenors’
requests for us to accept for filing their replies dated June 23 and 24, 1999 (CAN
reply; NECNP Reply) are hereby granted.

3. Intervenors’ Motion for Conditions, dated June 7, 1999, is hereby denied.

4. The motion of YAEC to terminate this proceeding without prejudice is
hereby granted. (To the extent YAEC's termination motion seeks dismissal of its
appeal to the Commussioi., that matter is still pending before the Commission and
Is subject to Commission action.)

5. This Memorandum and Order is eftective immediatelv and will become the
final order of the Commissic  in this matter forty (40) days after its issuance date

2y submitting an LTP in the future (vAuch it is required by regulation to do), the Licenser ray wish 1o preclude or
limut further itigation of e type involved here by consulting interested persons (including representatives of NECNP,
CAN, and FRCOG) prior to such submission Consultation among the parties in the case of the LTP being reviewed
here mught have been preferable to liuga' on as a means of resolving the questions rased by the contentions In that
regard, certain of the contentions appear v us 10 have focused on the clarity of the LTP rather than upon its substance
and thus might have been resolved through menor regotiaton
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unless any party petitions for Commission review in accordance with 10 CFR.
§2.786, or unless the Commission takes review sua sponte. Any party may file
a petition for review within fifteen (15) days of service of this Memorandum and
Order, conforming to the requirements set forth in 10 CER. § 2.786(b).

Rockviile, Maryland
July 28, 1999

THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

Dr. Thomas 8. Elleman (by CB)
ADMINISTRATIVE JUDGE

Thomas D. Murphy
ADMINISTRATIVE JUDGE
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGUIATION

Samuel J. Coliins, Director
In tha Matter of Docket No. 50-245
(License No. DPR-21)
NORTHEASY NUCLEAR ENERGY
COMPANY
(Mitistone Nuclear Pawer Station,
Unit 1) July 27, 1999

In an August 21, 1995 petition request, as supplemented August 28, 1995,
Mr. George Galatis and We the People, Inc. (the Petitioners) asserted that (1)
the Northeast Nuclear Energy Company (NNECO or Licensee) had knowingly,
willingly, and flagrantly operated Millstone Unit 1 ir violation of its licensing
basis; (2) two license amendments for Millstone Unit 1 were based on matenal
false staternents made by NNECO in documents submitted to the NRC; and (3)
the Petiioners asserted that the license amendment proposed in a letier dated July
28, 1995, should be denied and the Licensee should be required to operate in full
conformance with License Amendment No. 40,

On the basis of these assertions, the Petitioners requested that the NRC (1)
institute a proceeding under 10 CER. § 2.202 1o suspend the license for Millstone
Unit | for a period of 60 days after the unit s brought into comphiance with the
licensing and design bases; (2) revoke the operating license unul the facility is in
full compliance with the icims and conditions of its license; (3) perform a detailed
inGependent analysis of the offsite dose consequences of the total loss of spent
fuel pool water; and (4) take enforcement action pursuant to 10 CFR. §§ 50.5 and
50.9.

In the supplement, the Peutioners made additional assertions that (1) Millstone
Units 2 and 3 and Seabrook Unit 1 were operated in violation of their licenses
by offloading fuel to the respective spent fuel pools contrary to applicable license
reguirements; (2) at Millstone Unit 3, there 15 a material false statcment in a
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previous license amendment submittal and there is an unanalyzed condition: in the
licensing basis regarding system piping; and (3) at Seabrook Unit 1, there is a
license violation regarding the spent fuel pool criticality analysis.

In this Director’s Decision it was noted that because the Licensee had decided
to decommission Millstone Unit 1, the Petitioners” request to suspend the operating
license of Millstone Unit 1 was in effect partially granted. The NRC had
documented its technical review of full core offload issues at Millstone Units
1. 2, and 3 and Seabrook Unit | in its December 26, 1996 Partial Director’s
Decision (DD-96-23, 44 NRC 419) to the Petitioners. This review showed that
Millstone Units 1 and 3 and Seabrook Unit | could safely offload all the fuel
in each of the reactors, and that Millstone Unit 2 was not routinely performing
full core offloads. Further, the NRC took enforcement action against the Licensee
for providing inaccurate informaticn in a license amendment submittal in effect
partially granting the Petitioners’ request for enforcement action.

FINAL DIRECTOR’S DECISION UNDER
10 CFR. §2.206

L INTKODUCTION

On August 21, 1995, George Galaus and We the People, inc. (Petitioners),
filed a petition with the Executive Director for Operations of the U.S. Nuclear
Regulatory Commission (NRC) pursuant to section 2.206 of Title 10 of the Code
of Federal Regulations (10 CFR. §2.206). A supplement to the petition was
submitted on August /8, 1995. These two submittals will hereinafter be referred
to as the “‘Petition.”

The petition raised three issues regarding the Millstone Nuclear Power Station,
Unit 1 (Millstone Unit 1), operated by Northeast Nuclear Energy Company
(NNECO or the Licensee). First, the Petitioners asserted that the Licensee
has knowingly, willingly, and flagrantly operated Millstone Unit 1 in violation
of License Amendment Nos. 39 and 40. Specifically, Petitioners asserted that
NNECO had offloaded more fuel assemblies into the Millstone Unit 1 spent
fuel pool (SFP) during refueling outages than permitted under these license
amendments.  Second, Petitioners asserted that License Amendments Nos. 39
and 40 for Millstone Unit | are based on material false statements made by the
Licensee in documents submutted (o the NRC. Third, Petitioners asserted that the
license amendment proposed by the Licensee under cover of a letter dated July 28,
1995, regarding offloading of the entire core of spent fuel assemblies at Millstone
Unit 1, should be denied and the Licensee should be required 1o operate in full
conformance with License Amendment No. 40.



On the basis of these assertions, the Petitioners requested that the NRC (1)
institute & nroceeding under 10 CFR. §2.202 o suspend the license for the
Millstone Unit | facility for a period of 60 days after the unit is brought into
compliance with the licensing basis and the design basis, (2) revoke the operating
license for the Millstone Umit | facility until it is in full compliance with the
terms and conditions of its license, (3) perform a detailed independent analysis of
the offsite dose consequences of the total loss of SFP water, before reinstatement
of the license. and (4) take enforcement action against NNECO pursuant to 10
CFER. §§50.5 and 50.9. Finally, Petitioners requested that the proposed hcense
amendment sought by NNECO be denied.

In the supplement to the petition dated August 28, 1995, the Petitioners made
additional assertions in support of their first and third issues. Specifically, in
support of Issue 1, the Petitioners asserted that the Licensees for Millstone Units
2 and 3 and Scabrook Unit 1 also performed full core offloads in violation of
their licenses. In support of Issue 3, the Petitioners asserted that there is a
material false statement in a subrission used (o0 support a previous Millstone Unit
3 license amendment request, and that there is an unanalyzed condition in the
Millstone Unit 3 Updated Final Safety Analysis Report in that system piping had
not been analyzed for the full core offload normal end-of-cycle event. Also, with
regard o Seabrook Station Unit 1, the Petitioners asserted that there are Technical
Specification violations related to criticality analysis and gaps in Boraflex material.

By letter dated October 26, 1995, the NRC informed the Petitioners that the
petition had been referred to the Office of Nuclear Reactor Regulation pursuant 1o
10 CFR. §2.206 of the Commission’s regulations for preparation of a response.
The NRC also informed the Petitioners that the NRC Staff would take appropriate
action within a reasonable time regarding the specific concerns raised in the
petition. Additionally, the NRC Staff informed the Petitioners that their request
with regard to issues associated with the requested license amendment (i.e.,
Petitioners’ third issue) was not within the scope of section 2.206 and thus was
not appropriate for consideration under section 2.206,

In a Partial Director’s Decision (DD-96-23, 44 NRC 419) dated December
26. 1996, the Staff documented its technical review of the fuil core offload issue
at Millstone Units 1, 2, and 3 and Seabrook Unit 1. The Staff concluded that
Millstone Units | and 3 and Seabrook Unit | could safely offload full cores.
Additionally, the Staff found that Millstone Unit 2 was not routinely performing
full core offloads as asserted by the Petitioners. However, the Statf’s followup of
SFP issues raised by the Petitiorers led, in part, to the identification of a broad
spectrum of configuration management concerns that had to be corrected before
the Commussion allowed restart of any Millstone unit.

On August 14, 1996, the NRC Staff issued a Confirmatory Order establishing an
Independent Corrective Action Verification Program (ICAVP) for each Millstone
unit to ensure that the plant’s physical and functional characteristics were in
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conformance with its licensing and cesign basis. The ICAVP was performed
and completed for Millstone Units 2 and 3 to the satisfaction of the NRC before
the Commission allowed the plants to restart.' To the extent that Millstone Unit
| permanently ceased operation, as stated in the Partial Director’s Decision, the
Staff determined that the Petitioners’ requests for suspension and revocation of
the Millstone Unit | operating license was partially granted. The Staff further
stated that it had evaluated spent fuel accidents beyond the design bases and, to
this extent, the Petitioners’ request to perform analyses of such accidents was also
partially granted.

In the Partial Diector’s Decision, the Staff stated that since the Petitioners’
letter of August 28, 1995, contained assertions relating (o the third issue (that the
license amendment proposed by the Licensee under cover of a letter dated July 28,
1995, should be denied) and that the issue was not appropriate for considerztion
under section 2.206, the Staff would forward its findings to the Petitioners by
separate correspondence. In a letter to the Petitioners dated July 1, 1999, the Staff
addressed these ass: rtions.

In the Partial Director’s Decision, the Staff stated that it was still considering
the Petitioners’ assertions that the Licensee knowingly, willingly, and flagrantly
operated Millstone Unit | in violation of License Amendment Nos. 39 and 40 and
submitted material false statements to obtain License Amendment Nos. 3v and 40
(as they support the Petitioners’ fourth request). As explained below, the NRC
Staff has taken actions that, in part, grant the Petitioners’ request.

IL  DISCUSSION

B. Request for Enforcement Action Against NNECO Pursuant to 10 C.F.R.
§% 50.5 and 50.9

The Petitioners based their requests on their assertion that the Licensee has
knowingly, willingly, and flagrantly operated Millstone Unit | in violation of
License Amendments Nos. 39 and 40 and that License Amendment Nos. 39 and
40 for Milistone Umit 1 are based on matenal false statements. Specifically, the
Petitioners stated that the Licensee conducted full core offloads as a routine practice
when its licensing basis analyses assumed one-third core offloads as the normal
refueling practice. In their supplemental letter of August 28, 1995, the Petitioners
asserted that the Licensees for Millstone Units 2 and 3 and Seabrook "nit | also
performed full core offloads in violation of their licenses. The Petitioners further
contend that the Licensee’s actions subjected the public to an unacceptable risk.

! The Staff notes that by letier dated July 21, 1998, the Licensee informed the NRC of its decision o permanently
shut down Millstone Unit | Upon the permanent shutdown of Milstone Unit |, the Staff determuned that the

requirement to perform an ICAVP at Milistone Umit | was no longer necessary
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As explained in the Partial Director’s Decision, the Staff concluded that
Millstone Units | and 3 and Scabrook Unit 1 could safely oftload full cores.
Addinonally, the Siaff found that Millstone Unit 2 was not routinely performing
full core offloads as asserted by the Petitioners.

In a letter 1o the Licensee dated May 25. 1999, regarding a Notice of Viola-
tion and Exercise of Enforcement Discretion, the Staff stated that it had com-
pleted the investigations concerning the performance of fuel offloads at Mill-
stone Unit 1. Regarding the Petitioners’ assertion concerning the Millstone
Unit | full core offload practice, the NRC has drawn a distinction between routinely
conducting full core offloads and conducting any offloads before the delay times
assumed in the Final Safety Ana'ysis Report (FSAR). The NRC has concluded that
enforcement action is not warranied at Millstone Unit | and other nuclear facilities
for conduzting full core offloads on a routine basis. The NRC determined that
the use of the terms “‘abnormal’” and ‘‘emergency’ in describing the full core
offlcad scenario in the FSAR did not appear to be presented by the Licensee or
undersiood by the Staff as a commitment to limut the frequency with which full
core offloads were conducted at Millstone Unit 1. In this regard, the Licensee
informed the NRC Staff of its practice of offloading the full core at Millstone
Unit 1 in a meeting on June 16, 1988, associated with the License Amendment
No. 40 request pertaining to SFP reracking. Further, although the analytical con-
straints and assumptions for the full core offload were generally less restrictive than
those for a partial core offload, in hicensing actions (typically rerack amendments)
for nuclear plants, including Millstone Unit 1, the NRC found the plant design
for removing the full core acceptable. Finally, as a way of addressing shutdown
risk, the NRC encouraged, and still does, the practice of full core offloads. Thus,
consistent with the conclusions drawn for all other plants that routinely performed
fuli core offloads, enforcement is not being proposed for the Millstone Unit | full
core offloading practices.

The Staff's followup of spent fuel pool issues raised by the Petitioners, however,
led, in part, to the identification of a broad spectrum of configuration management
concerns that had to be comrected before the Commission allowed restart of any
Millstone unit. On the basis of information developed during the investigation by
the NRC's Office of Investigations, the NRC cited the Licensee for four violations
of NRC requirements. Specifically, the NRC determined that, in careless disregard
of NRC requirements, the Licensee (1) performed both partial and full core offloads
before the delay times assumed in the FSAR without the appropriate engineering
analysis, (2) utilized unapproved and unanalyzed system configurations to augment
SFP cooling during refueling outages, without procedures to govern those activities,
and (3) in two instances, submitted incomplete and inaccurate information to the
NRC (violations of 10 C.FR. § 50.9a)) related to the performance of fuel offloads
that were actually commenced before the de'ay times assumed in the analysis
subnutted to the NRC.



In its May 25, 1999 letter transmitting the Notice of Violation, the NRC
also stated that these violations, whic., existed for a long time, appeared to be
the result of the deficient safety culture, which contributed to the shutdown of
all three Millstone units for an extended neriod and resulted in a number of
other violations for which the NLC issued a $2,100,000 civii penalty to the
Licensee on December 10, 1997, Tuat penalty was based, in part, on (1) the
Licensee’s failur. « .nsure that the plant was maintained in the configuration
as designed and »pcified in the licensing basis and (2) the Licensee's failure to
promptly correct nonconforming conditions. The NRC concluded that the failure of
Licensee management 1o establish standards to ensure that the plant was maintained
and operated as des'gned, and to ensure that nonconforming conditions were
promptly ideniified and comected. constituted careless disregard of reguirements.
As such, the violations that resulted from that deficient safety culture, which
fostered such disregard, were considered wiliful in accordance with the **General
Statement of Policy and Procedures for NRC Enforcement Actions NUREG-1600"
(Enforcement Policy).

In 1ts May 25, 1999 letier, the WRC further stated that in consideration of (1
the undesirable consequences of performance of unanalyzed core offloads and the
Licensze’s failure 10 ensure that SFP heat removal was conducted in accordance
with approved procedures, (2) the significance of the Licensee's providing incom-
plete and inaccurate ivformation 1o the NRC, and (3) the sigmificance that the

NRC places on careless disregard of its requ: - the four violations had been
classified, in the aggregate. as a Sever’ ‘i “ation in accordance with
the NRC Eaforcemerit Policy. For the 1 its letter of May 25,
1999, the Staff exercised enforcement d » Aot issue a civil penalty
for the violations, In its leuer, the at discreton i1s appropriate
because the Licensee already mmplemens . oo ve actions 1o address the un-

derlying performance problems at Millstone .0 turther enforcement action is not
necessary to achieve addiional remedial actions.

In their petition, the Petitioners requested that the NRC ke enforcement acuon
agains! the Licensee pursuant o scetions 50.5 and 50.9. Although not specifically
for the reasons cited by the Petitioners (the Pentioners based their requests on
ther assertion that the Licensee has knowingly, williagly, and flagrantly operated
Millstone Unit 1 in violation of License Amendment Nos. 39 and 40 and that
License Amendment Nos. 39 and 40 for Millstone Unit | are based on material
false statements), the NRC did find that in two nstances the Licensee submitted
incomplete and inaccurate information to the NRC related to the performance of
fuel offloads that were actually being commenced before the delay times assumed
in the analysis submitted (0 the NRC. Therefore, for the reasons areviously given,
the NRC's actions constitute a partial granting of the Petitioners’ request regarding
enforcement action pursuant to sections 50.5 and 509

.




HL  CONCLUSION

The Staff has compicted the invesugations concerming the performance of fuel
offlcads at Millstone and has taken enforcement action as outhined in its letter and
Notice of Viclation 1o the Licensee daed Mav 25, 1999, Therefore, o this extent,
Petitioners' request for enforcement action against NNECO pursuani to sections
50.5 and 50.9 is partially granted

As provided in 10 CFR. §2.206(c), a copy of this Final Director's Decision
will be filed with the Secretary of the Commussion for the Commussion's review.
This Final Director’'s Decision will constitute the final action of the Commission
(for Petiiorers” Request 4) 25 days after its issuance, unless the Commuission, on
its own motion, nstitutes review of the Decision within that ume.

FOR THE NUCLEAK
REGULATORY COMMISSION

Samuel J. Collins, Director
Office of Nuclear Reactor
Regulation

Dated at Rockville, Maryland,
this 27th day of July 1999.
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