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amended to inciude the storage of high-level waste (HLW) at a monitored
retrieval storage (MRS) installation. In 1990, the NRC amended Part 72 to
include a process for certifying spent fuel storage casks (Subpart L) and for

ranttnt a general license to reactor licensees using NRC-certified casks
Subpart K) for storage of spent nuclear fuel. Some Part 72 provisions for
cask storage of spent fuel, e.?.. the quality assurance requirements, are
intended 10 appiy v vuse certificate holders and applicants for cask
certificates of compliance, as well as to holders of licenses and applicants
for a license to store spent nuclear fuel at an ISFS1. Because some of the
Part 72 requirements intended to s 1v to certificate holders and applicants
do not clearly bring these pers  «. 11 the scope of the requirement, the
NRC has had difticulty citing ce i ‘riit holders/’ppl1cants when such persons
have violated those Part 72 requireme.... Presently, when the NRC discovers
such a violation, 1t 1ssues an administrative action in the form of a Notice
of Nonconformance (NNC{. The issuance of an NNC does not effectively convey
that a violation of a legally binding irement has occurred. Since the
current regulations do not clearly inc) these persons, the NRC has not
taken enforcement action such as & Notice of Violation (NOV) against
certificate holders and applicants and their contractors and subcontractors
when such persons violated Part 72 reguirements.

On May 9. 1996, the Office of Nuclear Materials Safety and Safeguards
requested that the Office of Nuclear Regulatory Research initiate rulemaking
to correct this weakness in the current regulations.

The following is a summary of this request:

1. Title: Rulemaking Plan: Changes to 10 CFR Part 72, "Expand
Applicability to Incl Certificate Holders and Applicants
and Their Contractors and Subcontractors”

- B lask Leader: A. J. DiPalo, RES/DRA - 415-619]

3. Morking Group: Cant, OF

G.
P. Brochman, NMSS
N. Jensen, 0GC

steering Group: No

Enhanced Public Participation: No

Compatibility for Agreement States: No 4?
Requested Completion Date: Two weeks from the date of this memorandum /4;4?4
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Requested Action: Office Concurrence - Due to EDO 8/15/97
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SUBJECT : CHANGES TO 10 CFR PART 72, EXPAND APPLICABILITY TO INCLUDE
CERTIFICATE HOLDERS AND APPLICANTS AND THEIR CONTRACTORS AND
SUBCONTRACTORS

PURPORE -

To inform the Commission that the EDO intends to sign the enclosed Rulemaking
Plan to amend certain sections in 10 CFR Part 72. This rulemaking will place
lﬁgroprute Part 72 requirements cn certificate holders ard applicants and
their contractors and subcontractors.

BACKGROUND

The Commission's regulations at 10 CFR Part 72 were originally designed to
provide specific 1icenses for the storage of spent nuclear fuel in an
independent spent fuel storage installation (ISFSI). Later. these were
amended to include the storage of high-level waste (HLW) at a monitored
retrieval storage (MRS) installation. 1In 1990, the NRC amended Part 72 to
include a process for certifying spent fuel storage casks (Subpart L) and for
?rant1ng a general license to reactor licensees using NRC.certified casks
Subpart K) for storage of spent nuclear fuel. Some Part 72 provisions for
cask storage of ent fuel, e.?.. the quality assurance requirements, are
intended to apply to cask certificate holders and applicants for cask
certificates of compliance, as well as to holders of 1i1censes and applicants
for a license to store spent nuclear fuel at an ISFSI. Because some of the
Part 72 requirements intended to apply to certificate holders and applicants
do not clearly bring these persons within the scope of the requirement, the
NRC has had difficulty citing certificate holders/applicants when such persons
have violated those Part 72 requirements. Presently. when the NRC discovers

CONTACT: NOTE: TO BE MADE PUBLICLY AVAILABLE
Agghonzlg1g?;?. WMB/DRA/RES WHEN THE FINAL SRM IS MADL AVAILABLE
(301) :
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such a violation, 1t 1s5sues an administrative action in the form of a Notice
of Nonconformance (NNC). The issuance of an NNC does not effectively convey
that a violation of a legally binding irement has occurred. Since the
current regulations do not clearly include these persons, the NRC has not
taken enforcement action such as a Notice of Violation (NOV) against
certificate holders and applicants and their contractors and subcontractors
when such persons violated Part 72 requirements.

RISCUSSION:

The current regulations in 10 CFR Part 72, Subpart G explicitly apply only to
licensees. The proposed rulemaking will primarily focus on amending
regulations in Subpart G, “0ua\1t{ Assurance, " and Subpart L, “Approval of
Spent Fuel Storage Casks." to explicitly make certificate holders/applicants
sub{oct to those requirements. of the Subpart L regulations apply
explicitly only to “the applicant,” e.g., 10 CFR 72.232, or to "the cask
vendor, " e.g., 10 CFR 72.234(d)(1), or are written in the passive voice $o
that 1t is not clear who 1s res?ons1b1e for meeting the requirement, 0.8..

10 CFR 72.236. This proposed rulemaking will revise those sections of 10 CFR
Part 72 listed in the Appendix of this ru\cmakint plan to explicitly place
requirements on certificate holders and applicants and their contractors and
subcontractors. In addition to these changes, 10 CFR 72,11, "Completeness and
Accurac; of Information,” will be revised to include certificate holders:

10 CFR 72.3 will be revised to incorporate a definition of “"spent fuel storage
cask': and a records and reports requirement similar to that in 10 CFR 72.80
will be placed in Subpart L.

The regulations that are the subject of this proposed rulemaking have not been
made explicitly applicable to certificate holders/applicants. cordingly,
NNCs nave typically been issued when these regulations are violated b
certificate holders. This rulemaking will allow the staff to i1ssue NOVs in
these situations. The staff believes ihat issuance of NOVs will clearly
identify that a violation of a legally binding requirement has occurred.

The purpose of this rulemaking 1s to clearly place appropriate Part 72
requirements on certificate holders and applicants and their contractors and
subcontractors. This should enhance the staff's capability to take
enforcement action in the form of NOVs rather than administrative action in
the form of a NNC when requirements are violated that apply to certificate
holders and applicants and their contractors and subcontractors.

COORDINATION:

The Office of the General Counse)l concurs with the Rulemaking Plan. The
Office of the Chief Financial Officer concurs that there will be no resource
impacts. The Office of the Chief Information Officer concurs that there will
be no information technology or management impacts
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RECOMMENDAT LON

Note that it 1s m{ intention to approve the Rulemaking Plan within 10 days
from the date of this paper unless otherwise directed by the Commission.

Enclosure:
Rulemaking Plan

L. Joseph Callan
Executive Director
for Operations
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(1991)). In the DMR, the Commission asserted broad authority under the Atomic
Energy Act to place regulatory prohibitions on non-licensees and to take
enforcement action against such persons when violations occur. Recently, the
Commission 1ssued a proposed rule which expands the scope of the JMR to
include additional catejories of persons, including certificate holders and
applicants. See 61 fed, Reg. 51835 - 51844 (1996) .

Since this paggosed FUlewak iy 15 vased on the same legal principle used to
support the and 11s amendments, OGC believes that there 1s a sound legal
basis for proceeding vith this rulemaking. However,K the scope of the
Commission’ s authority over non-licensees 1s not clear-cut, and the same
objections to the Commission’'s assertion of such authority that were made to
the DMR and to 1ts proposed amendment may be anticipated here. As long as
this rulemaking retains the same cautious language as was used in the above-
mentioned rulemakings (1. e.. that by imposing a direct prohibition on
unlicensed persons, the Commission may be able to exercise 1ts section 234
authority to 1m?ose NOV's on unlicensed persons), OGC does not anticipate a
successful legal challenge to the rule.

Backfit Analysis
The NRC staff has determined that the backfit rule, 10 CFR 72 .62, does not

apply to this proposed rule and, therefore, a backfit analysis is not
required.

No problems from the proposed amendment have been identified that would
adversely affect the Agreement States.

aupporting Documents

None required.

Resources Required

It 1s anticipated that 0.85 NRC FTEs wil)l be needed to complete this action

(0.45 RES, 0.2 NMSS, and 0.2 all other). These resources are within existing
budget allocations.

Lead Office Staff and Staff S Ling Off
RES T. DiPalo/P. Norian 0CG N, Jensen

013 G. Cant ADM M. Lesar
NMSS P, Brochman 0SP L. Bolling
Steering Group

These amendments are not considered significant enough to warrant
consideration by a steering group.
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