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KERR-MCGEE CHEMICAL

NUCLEAR RECULATORY COMMISEION
DEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of
Docket No. 40-2061-5C

Source Material License
No. STA 583

CORPORATION

(Kress Creek Decontamination)

et St St N i St it

ASLBP No. 84-502-01-SC

NRC STAFF REPLY TO KERR-MCGEE
RESPONSE TO STAFF MOTION TO TERMINATE

I. INTRODUCTION

On May 28, 1987, the NRC staff filed in connection with the above
matter a "...Motion to Terminate Proceeding and Vacate the Licensing
Board's Initial Decision." On June 5, 1987, Kerr-McGee, the ‘espondent
in this enforcement action, filed a " ..Response to Staff Motion to
Terminate," By order dated June 9, 1987, the Atomic Safety and
Licensing Appeal Board directed the Staff to reply to Kerr-McGee's
response by June 15, 1987, For the reasons set forth in the Staff's

motion and this reply, the Appeal Board should grant Staff's motion.

1. DISCUSSION

Kerr-McCee makes three arguments in its response:

that the NRC continues to have jurisdiction over the
radiological contamination in and along Kress Creek and the
West Branch of the DuPage River (hereafter collectively
referred to as the "Creek");

that it is up to the Appeal Board to decide whether it has
jurisdiction over the subject matter of this proceeding; and
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that if this proceeding is terminated, the Appeal Board should
dismiss the Staff's appeai with prejudice.

A. The Commission Has Already Determined That Jurisdiction Over The
Radiological Contamination In and Along the Creek Has Been
Relinquished to the State of lllinois.

Kerr-McGee devotes much of its response (pp. 2-6, 7-10) to
arguments that the radiologically contaminated material along the Creek
should be classified as byproduct material under § 11e(2) of the Atomic
Energy Act of 1954, as amended (hereafter the "Act", 42 U.S.C.
§ 2014e(2)), rather than as source material. These arguments are
addressed to the wrong tribunal, because the classification of the
contaminated material has already been determined by the Commission.

Effective June 1, 1987, the NRC relinquished and the State of
lilinois a:sumed regulatory authority over certain categories of material
regulated under the Act. See Notice of Agreement With State of lllinois,
Attachment 1 hereto. kb One of those categories is source material. In
the Staff Ascessment of Proposed Agreement Between the NRC and the
State of Illinois (52 Fed. Reg. 2309 at 2322, January 21, 1987) the Staff
stated that it considered the radiologically contaminated material in and
along the Creek to be source material, jurisdiction over which would be
relinquished tu Illinois under the agreement. As noted in its response
(p. 3), Kerr-McGee filed extensive comments disputing this determination
by the Staff. Kerr-McCee's comments were addressed by the Staff in

Enclosure C to SECY-87-104, which is attached to Kerr-McCee's response.

1/  Attachment 1 does not include an order related to an Allied Chemical
Corporation facility in lllinois that will be published in the Federal
Register with the notice of the agreement, since that order is not
relevant to this proceeding.

o
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These comments have been "...fully considered by the Commission in its
deliberations on the lllinois request." See Attachment 1, p. 3 of the
notice,

Kerr-McCee has thus had an opportunity, and has availed itself of
that opportunity, to raise the same issues before the Commission that it
seeks to have this Appeal Board consider. The Appeal Board earlier
stated that "...[i]f the NRC staff says it is transferring its jurisdiction
over this proceeding, we perceive no basis on which to conclude

otherwise and must accept that claim." 2/

This reasoning is even more
appropriate for application at this stage, since the Commission has now
adopted the Staff's determination that the contamination in and along the
Creek should be classified as source material and jurisdiction over that
material has been relinquished to the State. Additionally, Kerr-McGee
has filed in the U.S. Court of Appeals for the D.C. Circuit a petition for
review of the Commission's decision to transfer jurisdiction over offsite
radiologically contaminated material resulting from operation of the West
Chicago Rare Earths Facility, including material in and along the Creek,
to the State. See Attachment 2 hereto. In these circumstances, the
Appeal Board should adhere to its view that the question of the proper
characterization of the contaminated material in and along the Creek is
one that was appropriately determined by the Commission in the context
of the State Agreement (or will be determined by the courts, pursuant to

Kerr-McCee's petition for review).

2/ Kerr-McGee Chemical Corporation (Kress Creek Decontamination),
Memorandum and Order, dated January 7, 1987, at 3-4 n.3.
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B. This Proceeding Must Be Terminated Since Jurisdiction Over The
Subject Matter Of The Proceeding Has Been Relinquished
To lllinois.

The Staff argued in its motion that the Appeal Board is compe!led to
terminate this proceeding because upon execution of the agreement with
Ilinois, the Commission, and its adjudicatory boards, would no longer have
jurisdiction over the subject matter of this proceeding. Staff motion
et 4-5, Kerr-McCee points out that this Appeal Board always has the
authority and responsibility to determine tlie scope of its own jurisdiction.
Rewponse at 6. While the Staff does not dispute this point, none of the
cases cited by Kerr-McCee relates to circumstances where a superior
tribunal had 2lready determined that jurisdiction cver tne subject matter

of the case or adwinistrutive proceeding resided elsewhere. 3/ In the

3/ In Weinberger v. Hynson, Wescott & Dunning, 412 U.S. 609 (1973)
the Supreme Court held that the Food and Drug Administration had
jurisdiction to determine whether & product is @ "new drug," since
that jurisdiction woas essential to the FDA's effective exercise of its
statutory authority. 412 U.S. at 627. in Urited States v. Shipp,
203 U.S. 563 (1906) the Supreme Court held that once a Justice of
the Court had allowed an appeal, it was fer the Court alone to
determine whether the case was properly beforz it, 203 U.S.
at 573. United States v. United Mine Workers o/ America, 330 U.S.
258 (1947), holds that a District Court had authority to issue a
temporary restraining order for the purpose of preserving existing
conditions pending a decision wpon its own jurisuiction. 330 U.S.
at 290. in Wolf Creek, the Appeal Board relied upon this general
dectrire in holding that a licensing board had *he jurisdiction to
decide the extent of its own authority. Kansas Cas & Electric Co.
(Wolf Creek Nuclear GCenerating Station, Unit No, 1), ALAB-321, 3
NRC 293 at 2986 (1976). Wolf Creek differs from the instant case In
that the Licensing Board was acting on # matter, the question of
whether prior Commission authorization in the form of a limited work

(FOOTNOTE CONTINUED ON NEXT PAGE)
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circumtances prerented in this case, the Commission has a'recdy
determined the jurisdictionsl issue as part of its approval of the
agreement with Illinois, Thus, while it is the Appeal Bceard's
responsibility to rule on this motion to terminate, it wou!d be improper
for the Appeal Board not to defer to this determination of the
Commission.

Kerr-McCee also seeks to characterize the Staff's motion as
requesting the Appeal Board to accept the Staff's interpretation of the
effect of the agreement. Response at 6. As discussed above, however,
the Commission has adopted the Staff's position that jurisdiction over the
contaminated material in and along the Creek is relinquished to Illinois

under the agreement,

C. There ls No Basis For Dismissal Of The Staff's
Appeal With Prejudice

Kerr-McCee argues that if the Appea! Board determines that the
proceeding should be terminated, the Staff's appeal should be dismissed
with prejudice. Response at 11-16. Since the Commission has
relinquished regulatory authority over the contaminated material along the
Creek, it is unnecessary for the Appeal Board to dismiss this proceeding
with prejudice. FEven without prejudice, the Staff would not be able to

institute a new enforcement action seeking to require Kerr-McGee to clean

(FOOTNOTE CONTINUED FROM PREVIOUS PAGE)

authorization was required before the applicant could construct an
offsite railroad spur and access road associated with the plant, on
which the Commission had not spoken.
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up the Creek because of the Commission's relinquishing of regulatory
authority tc the State.

Kerr-McGCee submits that the fali action is for ihe Appeai Board te
make the Initial Decision fi  agency activri by dismissing the Staff's
appeal with prejudice. Response at 12, Kerr-McGee relies on cases
involving voluntary dismissals at the request of plaintiffs after the action
has been commenced. See cases cited at response, pp. 12-13, As
demonstrated above, this is not a case where the Staff is seeking a
voluntary dismis al of an enforcement action. Rather, it is & cese where
termination of a proceeding is compelied becausr jurisdiction over the
subject matter has been relinquished to anothier entity. The equities that

mav apply to situations where a plaintiff seeks voluntary dismissal of an

actior. it has instituted have no applicatility here. In this case the Staff

will not have the opportunity tc have its appeal heard on the merits
because of the relinquishing of jurisdiction to the Ztate, The equities in
this situation weigh against dismissal with prejudice.

For reasons se:. forth in the Staff's motion, the appropriate action
upon termination of the proceeding would be vacation of the Initial

Decision, rather than dismissal of the Staff's appeal with prejudice.
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I, CONCLUSION

Based upon the arguments of the Siwaff in its moticn and in this
reply, the Appeal Boara should terminate this proceeding and vacate the

Licensing Board's Initial Decision,

Respect ful ly sabmitted,

W Zewrso

Stephen H. lewis
Counsel for NRC Staff

Dated at Bethesda, Mary |and
this 15th day of June, 1987




ATTACHMENT 1

INTinois; Discontinvance of Certadin Commission
Regulatory Authority and Responsibility Within
the State

fgency:  Nuclear Reculatory Conmission,
Actionsg Notice of Agreement With State of I11linois.

Sunmary: MNotice is hereby given that on May 14, 1987, Lando W, Zech,
'r.. Chadromn of the Nuclear Regulatory Commission and on May 18, 1087
‘ames R, Thompson, Governor of the State of 1111nois sioned the
rgreement sot forth below for discontinugnce by the Commiscion and
assumption by the State of certein Commission regu’atory authority,. The
fgreenent 1s pubiished in accordance with the reguirements of Pub. L.
RE-372 (Secrion 274 of the Atomic Cnergy Act of 1954, &s amended). The
exemptions frum the Lommisston's VTicersing authority have been puhlished
n the Federal Reairster and codi®iea as Part 17.0 of the Comission's
regulations in title 10 of the Code of Federal Requlations,

La ¥ay 13, 1987 the Commission with Chatrman Zech and Commissinners
Asselstine, Bernthal 2nd Carr aorseing, anprcued the Pereement betweern
the State of I1V1ineis and the MPC pursuceri to Zection 2780 2F the Atemic
Enerqyv Act, as amernded.

Commissioner Bernthal approved the Agreeinent betweer the State of
‘Minots and the Commission, In aic dudgment., huwever, 2)) materials
end contsriinated arcus which have resulted from operatione of the West
Chiceor Rare tarths Facility would more properly be clessified as
"byproduct materfal® under §1le.(?) of the Atomic [nergy Act. Ps such,
Commissiorer Derntha) Leldeves that jurisdiction for these nmaterials and
contaminited areas should romein with the Comrissfon until such time zs
the State of I111inots e¢lects ta seek wuthority for 81) hvproduct
material.

It éddition, the Commisuicr, with Chairman Zech and Commissioners
Ferrtha) and Cary agreeinn, epproves an Order to Allied-Chemical,
placine 11s uranifum conversion glant gonder continved KRC ragulatory
avtherity based on common deferte and security considerations.,
Commrissioner Asselstine disapprovid! the order.

(ommissiuner Roberts cid not participate in these actiont.

For Further Informstion Centact: Jee) 0. Lubereu. State, Local and
Indien: Tribe Proarems, Office of Governmentzi and Public Affairs u.s.
Kuclear Reculetury Commission, wWashington, D.C. P0OS55, Phone (301)
A42.i0887 .,

Supplementary Infomation:

(v Lecember 31, 1987, the huclear Renuvlatory Conmission initia)ly
published for publir comment a proposed eqreement with the Stete of
IM1incis for discortinuance by the Commission and assumption by the
State of certain regulatary authority and the sta ’s gssessment of the
propuscd 111inois program for regulation cf radioactive materials
covered by the propused ayreement,




A5 required by Section 274 7 the Atemic Erergy Act, the proposed
Agreerert and the staff's assessment of the State's proposed radietion
contrc) program were to be pubiished in the Federa) Register once » week
for four consecutive weeks, Trtgrested persons were invited to submit
comments by Jenuavy 30, 1987, The 2nd publication was rade on January
7, 1967, The Decenber 31st end Jenusry 7¢h publications were determined
to heve been the sutiect of Federal Register printing errvors, As 2
result, thev were incoaplete and also contsined errcrs. A corvected
notice was prdVanhied Janvary 21, [SA7 at 37 FR 2309, Since the fnitial
netice was Incorplate and @150 contadned signiticent errors, the 4
consrerut ive wirk publication cy~le required by the Aat ves restacted
negirnine with the Janunry 21, 1977 potice. A revision of the dute for
public commerts was also published 2t that time (52 FR 220%) chonging it
to February 20, 1967, The ?nd consccutive weelly rotice was published
Junuary 28, 1987 at 52 Fb TUSE. The Srd consecutive weekly notice was
wblished February 4, 1087 yt 52 FR 3203 but priciing errors again
cccurred, this time resulting fn thy ciission nf text, A currectior
notice Tor this omission was pubi shed Febvuary 17, 16827 et 52 FR 45FC,
The 24¢h consecutive weekly notice was publishud vebruary 11, 187 at 52
FR 4234,

The propused agreement would heve included the Allied Chemical plant
which 1s one of twe plants in the United States ‘icensed to convert
uranium “yellouwcake" to UF. ., (The other piant is Kerr-McGee's Sequorah
nlant in Oklakoma), The Cirmiscion, 1) its Federal Registeyr notices,
noteg that 1t was considering whether cortinued NRC reguiation of the
Allied Chemico! Flant is necessary in the interest of the commor defense
etid serurity of the United States, Tre Allied Chemical plant was
dentified hy [I0F as Laving a8 poiential common defense and security
siepiticance. Section ?274m of the Atomic [nerny Act, os amended,
provides that:

"t aareement ¢ntered into under subsection b., ... shall affect
the authority of the Conmiscion under subsection 161b, or 1 to
issue ruies, regulations, or orders to protect the common defence
and security...”

The Cormmissian has decided to retain regulatory authority over licensees
vubrect to Section 274b Agreements which have common defense and
security significance. An order to effectuate this policy with respect
{e the A1l4ied Chemical Ticense has been dssued and is puhlisked below,
The order hecame effective May 14, |987,

Public comments:

Five written commnente on the proposed Agreemert end MRC staff assessment
were received prior to the end of the comment period on February 20,
“087. Three comment letters were submitted by Conner and Wetterhahn,
P.C., course) for 'S Fenlogy which holds the license for the Sheffielr!
Tow-leve! waste disposal eite, One comment letter was received from A,
Eugene Rennele, the Major of the City of liest Chicaoo. 0One comment
letter wes received from Covinator and Burling, counsel representing




Kerr-McGee which holds o license for the Kerr-McUee Vlest Chicago Rare
tarths Factlity where thorium processing and recovery operations were
condurted undsr en ALL/#RC 1icense. These comments vere fully
ronyicdered by the Commissicn in its deliberations on the 1111nois
reguest Syrmaries n* the comments and the staff's responses are
avilabie in the Commissior's public document roum at 1717 |l Street,
N.b.. Hathington, D.C, and the fonnission's Regien 111 Nffice, 799
foosevelt Road, Ruilcing No. 4, Glen E11yr, 1]11in0is.




