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!"TMORANDUM FOR: Addressees on attached list.

FROM: William J. Olmstead
Assistant General Counsel for

Rulemaking and Fuel Cycle
Office of the General Counsel

SUBJECT: RELATIONSIIIP BETWEEN INVESTIGATIONS /
INSPECTIONS AND ADJUDICATIONS -
CODIFICATION OF PROCEDURES FOR RESOLVING
CONFLICTS CONCERNING TIIE DISCLOSURE OR
NONDISCLOSURE OF INFORMATION

i I am circulating for your review and comment a revised draft Commission
paper. While your office has previously reviewed and concurred in this
paper and the text of the draft final rule, we have been asked to provide;

the Commission a choice of either (1) publishing a final rule codifying
special procedures for resolving conflicts concerning the disclosure or
nondisclosure of certain information in adjudicatory proceedings, or (2)
withdrawing the proposed rule and terminating the pending rulemaking
preceeding. Upon further consideration, both of the types of issues;

| presented in this rulemaking proceeding and of the critical. nature of the,
public comments, this alternative approach seems more appropriate. At the-
same time, the draft Commission paper fully comports with the Commission's'

instructions to develop a final rule.

,
Except for one change, the text of the draft final rule (Enclosure I to the

" Commission paper) is the same as the text previously circulated for review. ,

Revised 5 2.795k now reads: |

5 2.795k Prohibition against use of information subject to protective
order. i

Information subject to a protective order to withhold disclosure may not i
-

be used by the presiding officer in making any decision on the merits on
any issue in controversy in the pending adjudication unless all parties to |the pending adjudication have been accorded access to the information
either with or without conditions. (New material underlined.) ~

4

A conforming change has been made in the comparative text (Enclosure 3 to
the Commission paper.) The preamble of the draft final rule has been jcubstantially revised.

A draft Federal Register notice of withdrawal of proposed rule is also
attached (Enclosure 4 to the Commission paper.) The public comments

'
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(Enclosure 2 to the Commission paper) remain unchanged and accordingly
are not being recirculated.

In order to keep final office review and concurrence on schedule, we would
eppreciate your response on or before c.o.b. January 30, 1987. Any
questions or comments may be referred directly to Jane R. Mapes of my
staff at 492-8695.

'/- - ,

William J. Olmstead
Assistant General Counsel for

Rulemaking and Fuel Cycle
Office of the General Counsel

Enclosures:
Draft Commission paper with
Enclosures I, 3 and 4.

l
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(Enclosure 2 to the Commission paper) remain unchanged and accordingly
are not being recirculated.

In order to keep final office review and concurrence on schedule, we would
appreciate your response on or before c.o.b. January 30, 1987. Any
questions or comments may be referred directly to Jane R. Mapes of my
staff at 492-8695.

William J. Olmstead
Assistant General Counsel for

Rulemaking and Fuel Cycle
Office of the General Counsel

Enclosures:
Draft Commission paper with

Enclosures 1, 3 e.nd 4.

bec: Ivon W. Smith, ASLBP
Lawrence J. Chandler, OGC
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Harold R. Denton, Dir. , NRR
John G. Davis, Dir. , NMSS
Eric S. Beckford, Dir. , RES
Ben B . Hayes, Dir. , OI'

James M. Taylor, Dir. , IE
Patricia G. Norry, Dir. , ADM
Donnic H. Grimsley, Dir. , DRR
Joseph J. Fouchard, Dir., PA i

Sharon R. Connelly, Dir. , OIA
G. Wayne Kerr, Dir. , SP
Alan S. Rosenthal, Chm. , ASLAP
D. Paul Cotter, Jr. , Chief Adm. Judge, ASLBP
Thomas E. Murley, RA, Reg. I
Jay M. Gutierrez, RC, Reg. I
J. Nelson Grace, RA, Reg. II
Richard Goddard, RC, Reg. II
James G. Keppler, RA, Reg. III
Bruce A. Berson, RC, Reg. III
Robert D. Martin, RA, Reg. IV
William L. Brown, RC, Reg. IV
John B. Martin, RA, Reg. V
Regional Counsel, Reg. V
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For: The Commissioners

From: William C. Parler>

General Counsel

Subject: RELATIONSHIP BETWEEN INVESTIGATIONS /
INSPECTIONS AND ADJUDICATIONS - CODIFICATION.

OF PROCEDURES FOR RESOLVING CONFLICTS
CONCERNING THE DISCLOSURE OR NONEISCLOSURE
OF INFORMATION

Related Documents: SEC.Y-85-20, January 17, 1985, referencing
SECY-84-276/276A

Purpose: Obtain a Commission decision on the following
alternatives:

(1) Approval of a notice of final rulemaking, or

(2) Approval of a notice withdrawing the proposed
rule.

Summary: After reviewing the directives contained in the' '
Commission's Statement of Policy _ on Investigations,
Inspections and Adjudicatory Proceedings, both in
light of the public comments received in response to
the notice of proposed rulemaking relating to this
matter, and in light of recent changes in the imple-
mentation of the Commission's board notification policy
and the marked reduction in the number of pending
and anticipated adjudicatory proceedings, we have pre-,

pared a Commission paper which offers the Commission'

the choice of (1) promulgating a final rule, or
(2) withdrawing the proposed rule. The final rule,
prepared to implement the first alternative (Enclo-
sure 1.) would provide special procedures which NRC
offices and staff may use to request that

, ~certain
investigatory information be protected from disclosure
in pending adjudicatory proceedings. Except for some

" minor editorial revisions, the final. rule is substantially
the same as the proposed rule (Enclosure 3. contains a
comparative text.) The notice withdrawing the pro-
posed rule, prepared to implement the second alterna-

,

Contact: Jane R. Mapes, OGC
492-8695
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tive (Enclosure 4.) concludes that codification of
the proposed procedures in the Commission's rules of
practice is not warranted because the procedures will
seldom be needed and because the Commission believes
that it will be able, using its existing procedures in

i accordance with the guidance in the policy statement,
to adequately protect information from disclosure in
those very rare instances in which such protection
might be needed.

Background: On September 12, 1984, the Commission directed the
Executive Director for Operations to prepare a
proposed rule which would implement those provisions
of the Commission's Statement of Policy on Investiga-
tions, Inspections, and Adjudicatory Proceedings (4P
FR .36032, September 13, 1984) which call for the
establishment of special procedures for resolving
conflicts respecting the obligation of NRC offices and.-

staff under the Commission's board notification policy
. and procedures to disclose information deemed relevant
! and material to a pending adjudication and the need to
1 withhold that information from disclosure because it

would reveal the identity of a confidential informant or
prejudice an ongoing NRC investigation or inspection.
The proposed rule was published for comment on-

Pfay 22, 1985 (50 FR 21072.) The comment period,*

j expired on August 23, 1985 (50 FR 30446, July 26, t
! 1985). The Commission received nine letters of
; comment expressing the views of interested utilities,
' professional organizations, private counsel, intervenors

and individual members of the public. A list of the
commenters and the text of the comments are provided
in Enclosure 2.

Discussion: The commenters objected to the proposed procedures ,

' !as published for comment on the grounds that they

! were illegal, unnecessary, contrary to due process and |
'unfair. Although most of the commenters recognized'

the Commission's need to withhold or otherwise protect
information in order to protect a confidential source or
to avoid prejudicing an ongoing investigation or
inspection and the consequent necessity for in camera
presentations, all of the commenters were opposed to
using so-called ex parte techniques to achieve this4

objective. A summary of the public comments and the
staff's response are set out in the preamble of the
final rule (Alternative 1., see Enclosure 1.,

pp. 4-27.)

,
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Since the receipt of the public comments, NRC practice
regarding board notification policy and procedures has
changed considerably. (See Commission Memorandum
and Order of January 30, 1986 in Louisiana Power &
Light Company (Waterford Steam Electric Station, Unit
3) Docket No. 50-382-OL, CLI-86-1, 23 NRC 1; . NRR
Office Letter No. 19, Rev. 3, May 29,1986; June 3,

1986 directive of the Executive Director for
Operations. See also Enclosure 1. , pp.16-19.) The
obligation of NRC offices and staff to notify boards'

now arises only when NRC offices or staff have
,

information which is relevant and material to the issues
,

i in controversy in a pending adjudicatory proceeding.
| As a result, the occasions on which these special

procedures would be used are now quite limited.
Moreover, under the most recent practice, with which

j the adjudicatory boards generally concur, the staff
does not ordinarily notify the boards of issues pending
for investigation until after the report of .the

; investigation has been prepared. This practice
! further limits the occasions on which the new

procedures would be used.

Alternative 1.

Subject to certain minor editorial revisions, the final
rule (Enclosure 1.) is substantially similar to the'
proposed rule as published for comment. A compara-
tive text is provided in Enclosure 3. The principal ,

change is replacement of an amendment to 5 2.780,
Ex parte communications, by an amendment to 5 2.781,
Separation of functions, as set out in SECY-86- ,

As explained in- the preamble of tlie.

final rule (see Enclosure 1. , p. 21, footnote 4) the
new procedures present a separation of functions issue
because they concern communications between NRC
offices and staff and NRC decisionmakers, not
communications between persons outside the agency
and NRC decisionmakers.

The justification for the final rule would be that the
benefits to be gained from consistent decisions which
will protect the radiological health and safety of the
public while at the same time providing assurance that
investigations are not prejudiced and confidential
sources of information are adequately protected
outweigh any unfairness which may result from in
camera presentations by NRC offices and staff without
other parties present.

|
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Alternative 2.

The notice withdrawing the proposed rule (Enclosure
4.) recognizes that there will be very few occasions
when the proposed proceduces are likely to be used
and is premised on the view that codification of the
procedures in the Commission's rules of practice is not
warranted. Current NRC practice and procedure
respecting the board notification policy and the
continuing decline in the number of ongoing adjudica-
tory proceedings are among the factors on which this
determination is based. In addition, the Commission
has also concluded that it will be able, on the basis of

the guidance in its Statement of Policy on Investi-
gations, Inspections, and Adjudicatory Proceedings and
using existing procedures, to protect information from
disclosure in those very rare instances in which such
protection might be needed. Given the adverse nature
of many of the comments received in response to the
notice of proposed rulemaking, this approach offers a
satisfactory means of resolving the problem with a
minimum of litigative risk.

Recommendation: If the Commission accepts the public comments , the
Commission should choose Alternative 2. If the
Commission decides to promulgate a final rule, the,
Commission should choose Alternative 1.

Note:

A. If the Commission selects Alternative 1. and
approves publication of amendments to 10 CFR Part 2
(Enclosure 1.) as a final rule:

1. Certify that this final rule will not have a
significant economic impact on a substantial
number of small entities in order to satisfy the
requirements of the Regulatory Flexibility Act, 5

U.S.C. 605(b).

2. The amendments to 10 CFR Part 2 will be
published in the Federal Register and will become
effective 30 days after publication.

3. The final rule is the type of action described
in categorical exclusion 10 CFR 51.22(c)(1) l

Itherefore, pursuant to 10 CFR 51.22(b) no
environmental impact statement or environmental

l
1

|

)
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assessment need be prepared in connection with
the issuance of the final rule.

4. The final rule is not a backfit under 10 CFR
50.109. Preparation of a backfit analysis is not
necessary because the final rule imposes no
requirements on licensees.

5. The final rule is not subject to the require-
ments of the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.) because it does not
contain any information collection requirements
within the meaning of 5 3502(4) of that Act.

B. If the Commission selects Alternative 2, and
approves publication of a notice withdrawing the
proposed rule (Enclosure 4.):

1. The notice of withdrawal of the proposed rule
will be effective on the date of publication in the
Federal Register.

C. The appropriate Congressional committees will be
informed.

D. The Office of Public Affairs agrees that a publiq
announcement is not needed.

E. Copies of the Federal Register notice will be
distributed to the commenters on the proposed rule
and to all persons currently listed in NRC service lists
for all pending licensing proceedings. The notice will
be sent to other interested persons upon request.

F. (This paragraph will summarize any relevant staff
comments and identify concurrences.)

i
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Scheduling: If scheduled on the Commission agenda, recommend
this paper he considered at an open meeting. No
specific circumstance is known to staff which would
require a Commission . meeting (as opposed to affirma-
tion) or Commission action by any particular date in
the near term.

William C. Parler
General Counsel

Enclosures:
1. Federal Register Notice of

Fine] Eule

2. Public Comments

3. Comparative text identifying
differences between proposed
and final rule

4. Federal Register Notice of
hithdrawal of Proposed Rule

s
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NUCLEAR REGULATORY COMMISSION

10 CFR Part 2

Adjudications; Special Procedures for Resolving Conflicts

Concerning the Disclosure or Nondisclosure of Information

AGENCY: Nuclear Regulatory Commission.

ACTION: Final rule.

SUMMARY: This final rule amends the Commission's rules of practice by

providing special procedures which NRC offices and staff may use to request

that certain information be protected from disclosure in pending adjudicatory
'

proceedings. The new procedures were developed to resolve possible

conflicts between the obligation of NRC offices and staff to notify licensing

boards of information which is relevant and material to the issues in

controversy in a pending adjudicatory proceeding and the obligations to

protect the identity of a confidential informant or avoid compromising an

ongoing investigation or '.nspection.

EFFECTIVE DATE: Insert date 30 days after date of publication in

the FEDERAL REGISTER.

'

|
|

|
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FOR FURTIIER INFORMATION CONTACT: Jane R. Mapes, Senior Attorney,

Rulemaking and Fuel Cycle , Office of the General Counsel, U.S. Nuclear

Regulatory Commission, Washington, D.C. 20555; Telephone: (301) 492-8695.

SUPPLEMENTARY INFORMATION:

Bach rround.I. f

On May 22, 1985, the Nuclear Regulatory Commissien published in the

Federal Register (50 FR 21072-21077) proposed amendments to its Rules of

Practice (10 CFR Part 2) that would provide special ex parte in camera

procedures for resolving conflicts concerning the disclosure or nondisclosure

of information deemed relevant and material to an adjudication and relating to

an NRC investigation or inspection not yet concluded or likely to reveal the'

identity of a confidential informant. On May 31,1985 (50 FR 23138-23139) a

correction notice was published. On July 26, 1985, the date for submitting

comments on the proposed amendments was extended to August 23, 1985 (50

FR 30446-30447.)

The proposed amendments were prepared at the express direction of the

Commission to implement certain provisions of the Commission's Statement of

Policy on Investigations, Inspections and Adjudicatory Proceedings published

September 13, 1984 (49 FR 36032-36034). The proposed procedures would

apply to all NRC offices and staff that have information relevant and material
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to an issue in controversy in a pending adjudication. As drafted for

comment , the proposed procedures provide a mechanism which presiding

officers and boards may use to resolve conflicts between the need to make

available to the boards and other parties all relevant and material information

which may be necessary to allow full resolution of the issues in controversy

in a proceeding and the need to protect confidential sources of information

or to assure that an ongoing inspection or investigation would not be

prejudiced by unrestricted disclosure of the information. As envisaged by

the Commission, these special procedures would allow the boards to determine

the relevance and materiality of the information to the issues in controversy

in an adjudicatory proceeding and whether or under what circumstances the

information must be disclosed to the parties. How these questions would be

resolved in any given case would depend, in part, on the nature and the

status of the proceeding. Consistent with the general- rule in favor of full'

disclosure and subject to any applicable exemptions permitted by the Freedom

of Information Act (FOIA) disclosure would be expected to be required in

those circumstances in which withholding information might prejudice one or

more partics to the proceeding, or in which a board would conclude that the

release of information would not prejudice an ongoing inspection or investi-

gation or reveal the identity of a confidential informant. Techniques which

boards might use to resolve this conflict could include deferral or

rescheduling of issues for hearing, and limitations on the scope, manner, or
'

persons to whom disclosure may be made by the issuance of protective

; orders, including orders withholding information from disclosure.
.

i



- . - . . . -

, _ _ _

- _ _ _ _ .. .

.

.

_4_

II. Comments.

The Commission received nine letters of comment expressing the views of

interested utilities, professional organizations, private counsel, intervenors

and individual members of the public. No commenter was satisfied with the

text of the rule as proposed. Most of the commenters recognized the

Commission's need to withhold or otherwise protect information in order to

protect a confidential source or to avoid compromising an ongoing
|

investigaticn or inspection and the consequent necessity for in camera

presentations. Ilowever, the commenters uniformly opposed using er parte

techniques to achieve that objective. The principal objections voiced by the

commenters were that - the proposed procedures are illegal, unnecessary,

contrary to due process and unfair. One commenter stated that if the

Ccmmission's Rules of Practice were amended as proposed, decisions reached

in proceedings in which the proposed procedures were used would be subject
-

,

to a greatly increased risk of judicial reversal. The proposed amendments

were also criticized on grounds of bad policy. Several commenters suggested

alternative methods of achieving the objectives sought by the Commission. A

brief review of the commenters' reasons for each of these objections follo.vs. |

s' \

A. The proposed amendments are illegal.

Several commenters expressed the view that the proposed amendments are I

1

illegal because they violate the provisions of the Administrative Procedure j
,

i4
,

Act , which require decisions to be made on, not outside, the record. (See ;j

,

o
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$ 7(d), 5 U.S.C. I 556(e); Goldberg v. Kelly, 397 U.S. 254, 271 (1970).) ''
,

By permittinp both , oral and written ex parte presentations, the proposed s

amendments" would not only contravene the " exclusiveness of the record"
;

doctrine bbt would also increase the likelihood that in proceedings in which
'

the' proposed procedures were used, the record for judicial review would be
1

inadequate and incomplete. This, in turn, would [ foreclose effective judicial
,

review of final egency decisions.
', <,8

''
i,

'

i('
'

!
In contravention of proposed 5 2.705k which explicitly cprecludes a Board

I ,
'

from relying on information received ex parte in camera' "in making any,

i )
'

decision' on the merits on any issue in controversy in the .pending
S |

'
,

adjudication unless ' all ' parties to the pending, adjudication have been

accorded necess to tNe information," the proposed procedures would permit a

presiding officer to impdse a'n ex parte sta f substantia,l duration without']
'

informing tihe other paities,' b;g. , the license ,a}$ $c# ant and intervenors, of '

' i _|'

-

the reasons for the stayb and without complying with the requirements in
,

e ,

5 2.788 of the Commission's Rules of Practice. One commenter pointed' out (' '

, ,

that the <atiility of a Board to make a reasoned determination that certaint
'di,

information is or is not relevant to the issues in a proceeding, that
,

,j
'

Idisclosure of the information without a protective order would or would not
t ,

impefe an . investigation or compromise a confidential informant, and that
<

protection of the information is or is n'ot, needed, snd to prescribe the,

p' -

y
regisisite degree of protection for that information, whethbr through |

,
,

i ls .< s

imposition of< a stay or by other means, would be significantly impaired if the
,' 3

Board here precluded from obtaining the views of all the parties on those !3
s ('

,

commenter remarked on the J sharp contrast between the Iissues. Anofher
|

'' t ,

',s -

t
'

I ' ,.
.

*p '' i e.
,

l . k. t
,
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standards prescribed in the proposed amendments for issuance of an order to

protect information from disclosure in NRC proceedings and the standards

appliceble to issuance of an ex parte temporary restraining order in Federal

judicial proceedings. The former are far more lenient. There are also
.

significant differences in the scope and duration of the respective orders.

-Under existing practice, the Federal courts will only entertain ex parte

motfor s for temporary restraining orders in extraordinary circumstances.

A_ny temporary restraining order which is granted is of brief duration, and

furth? proceedings involving all the parties usually resume within a few

days. 5:Mm entry of the temporary restraining order, the factual basis for

issurace of the order is immediately revenied to all the parties to the

pracceding.

The commenters considered the proposed amendments illegal because the'''

amendments would contravene the provisions of the Freedom of Information

Act (FOIA) by exempting a class of information from public disclosure which

is considerably broader than the classes of information protected from public

disclosure by the exemption provisions of that A ct . Under the proposed

amendments, information used by the URC to determine whether to initiate an<

inspection or investigation would be protected from public disclosure. See-

tion 552(b)(7) of FOIA cnly accords this protection under certain conditions

to investigatory records compiled for law enforcement purposes.

The commenters considered the proposed amendments illegal because the

j amendments would, when implemented, effectively deny applicants, Ifeensees
!

. _ . - ,,
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and intervenors their statutory right to an adjudicatory hearing provided by

5189a of the Atomic Energy Act of 1954, as amended. In the cpinion of the

commenters, the proposed amendments run counter to one of the basic tenets

of the Act that a license shall not be granted until all relevant and material

health and safety issues have been thoroughly reviewed and an adequate

opportunity to litigate those issuec has been provided.

Finally, the commenters considered the proposed amendments illegal because

they purport to protect information which has not been accorded protection

by statute.

B. The proposed amendments are contrary to basic principles of fairness

and due process.
s

The commenters reiterated the fundamental obligation of every party to an

adjudicatory proceeding, including an NRC adjudicatory proceeding, to dis-

close to the presiding officer or Board and to all parties to the proceeding all

information which may be relevant and material to the issues in controversy.

This obligation, they maintain, cannot be satisfied by disclosing information to

the presiding officer or the Board alone. Noting that the proposed |

amendments are both contrary to the Commission's expressed position favoring
|

full disclosure and to its existing policy and practice with respect to Board )
notification, the commenters pointed out that if this obligation is not

scrupulously adhered to, parties will be deprived of their right to participate

fully in the proceeding and will to that extent suffer an unfair disadvantage

|
|
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and be denied due process. The impropriety of receiving ex parte evidence

from witnesses not under oath and not subject to cross-examination was also

noted.

Parties have a right to participate in all aspects of an adjudicatory

proceeding. To the extent that relevant and material information is not

disclosed, parties are denied an opportunity to know and therefore to respond

to opposing claims and contentions, to present evidence in rebuttal and to

cross examine. To the extent that relevant and material information may

reoufre protection for an extended period of time, the ability of Boards to

make fully informed decisions will be significantly hampered and the

possibility that proceedings will be concluded and decisions made on the basis

of inadequete or incomplete information will be greatly increased. This
s

practice would constitute a significant departure from the ideal of informed,

reasoned public decison-making. Some commenters point out that the

proposed amendments do nothing to alleviate the heavy burdens which must

now he met to persuade a presiding officer or a Board to reopen the record

or accept late-filed contentions. A related but somewhat different concern is

that the presiding officer who is both privy to the protected information and

responsible for rendering a decision in the proceedir.g will be influenced, at

least to some degree, by the protected, but totally unchallenged, information.

In the opinion of the commenters, explicit directives to the presiding officer

not to rely on the protected information provide insufficient protection against

this hazard. - One consecuence of the proposed procedures may well be to

x

. _ _ , __
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increase the number of decisions which can be successfully challenged in the

courts on grounds of prejudice and bias.

Two commenters claimed that the proposed amendments would cause excessive

delay. in the conduct of adjudicatory proceedings and would for that reason

result in a denial of due process.

C. The proposed amendments are unnecessary.

Several commenters objected to the proposed amendments on the grounds that

the objectives which the amendments were designed to achieve could be

accommodated equally well under the Commission's existing procedures and.

that therefore the proposed amendments were unnecessary.
. *

D. Other objections.

The proposed amendments were also faulted because they are based on

unfounded assumptions, are self-defeating, have significant potential for

abuse and constitute bed public policy. Several commenters expressed the

view that the proposed amendments are ill-grounded insofar as they rest on

the unfounded assumption that the representatives of other parties to the

proceeding are likely to be guilty of misconduct and to violate their ethical

and moral obligations by failing to comply with the provisions of a protective

order, or on the assumption that an applicant or licensee will correct defects

under investigation before the investigation can be completed. In the opinion

.-
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of the commenters, these situations are not only unlikely to occur but can

also be adequately handled under the Commission's existing regulations, which

prescribe sanctions for misconduct in Commission proceedings and require

applicants and licensees to maintain detailed records and submit reports. The

proposed amendments were criticized as being self-defeating because they

prevent the presiding officer or the licensing board from taldng any positive;

steps to recolve the problems which the proposed amendments purport to

II
address. - Several commenters pointed out that the proposed amendments

have significant potential for abuse. Noting that the standards for

determining what constitutes an inspection or an investigation are more than a

little vague, several commenters claimed that the proposed amendments could

be used to shield information from the adjudicatory process. Other

commenters were concerned that the proposed smendments would create
'

inequities in that information would be disclosed to some parties to a

proceeding but not to others. Finally, the proposed amendments were faulted
,

on the grounds of bad public policy. Contrary to the Commission's general.

policy in favor of full disclosure and to the express purpose of the

Commission's Board notification procedures, the proposed amendments would

diminish rather than promote public confidence in the integrity and

completeness of NRC licensing proceedings.
,

,

d

! 1/ Licensing and appeal boards lack contempt powers and cannot themselves
-

compel disclosure of the identity of a confidential source. However, the
Commission itself may reveal the identity of a confidential source. See
NRC Statement of Policy on Confidentiality, 50 FR 48506, November T5-
1985.

,

, ._ _ -_ _ ~ -_. _ _ _ - _ _ --_ _ . __. ___ ~
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. E. Alternative Approechos Suggested by Commenters

i

The commenters suggested several alternetive approaches to the problem

addreseed by the proposed amendments.

A majority of the commenters expressed the view that the respective concerns

of the NRC and of the parties to an NRC proceeding could best be

accommodated by making sensitive information available to all parties to the

proceeding under an appropriate protective order strictly prohibiting further

dissemination of the information. Some commenters suggested that the*

protected information should only be made available to selected representatives

of the parties, e.g., counsel, and that these representatives should be the
;

only persons allowed to attend an in camera hearing. In cases in which the'-

NRC is a party, this would mean that the information would only be made

available to NRC staff counsel, not to NRC staff, and that the latter would

not be allowed to be present at the in cemera hearing. One commenter

suggested that NRC be given an opportunity in any proceeding in which

there is a need to protect relevant and material information to indicate its

willingness or unwillingness to release the information to the particular

representatives selected by the parties. Another commenter recommended that
i

the presiding officer or the Board be empowered to prohibit a party from

I attending an in camera hearing in extraordinary circumstances, such as when

there is a reasonable basis for believing that e party may not abide by a

protective order and that disclosure of investigatory information would .
,

'

i

|

,J

f
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seriously hamper the Commission's regulatory responsibilities. One commenter

suggested that the proposed rule should require the NRC office seeking a

protective order to demonstrate that allegations triggering an inspection or

investigation are under active review in accordance with the Commission's

procedures for the management of allegations. The NRC office seeking the

protective order should also be required to demonstrate that all NRC offices

having custody of the protected information have been consulted and that the

information sought to be protected has not been disclosed to the applicant,

licensee or any other party. One commenter suggested that all proceedings

in which protective orders to withhold information have been granted should

be suspended until such time as the protected information can be released.

The commenter also suggested that the standard which the presiding officer

or the Board should apply in deciding whether to protect or disclose

information should be the same as the Freedom of Information Act standard.'

The advantages of the above approaches , as summarized by one of the

commenters, are that they

1) nctisfy due process requirements for administrative proceedings

while doing a minimum of violence to the current, tested, traditional

Rules of Practice;

2) fully comply with the obligation to inform not only the Board but

also the other parties of new, material, relevant information;

-_.
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3) actually provide the Board with a better factual and legal basis by,

a110 wing all the parties to raise additional facts and arguments,
1

possibly precluding an unnecessary delay in the proceedings

because of an easily clarified Staff misperception or error; and

!

4) promote greater public confidence in the NRC, its adjudicatory

proceedings, and the ultimate safety of licensed facilities.
.

One commenter suggested that the task of reviewing sensitive information

in camera to determine whether or not it should he disclosed should be,

carried out by an independent presiding officer not connected with the

pending adjudication in any way. The commenter proposed that all perties to

the proceeding be permitted to participate in this separate in camera review,

but that the participation should be limited to filing on-the-record briefs in'

; which the information sought to be protected would not be disclosed.
I

:

Under another suggested alternative approach, the NRC would be required to
1

inform the presiding officer and all the parties to the proceeding that an

inspection or investigation is being conducted. In meking this notification,

the NRC staff could indicate that further testimony and discovery updates
,

would be provided. Powever, information respecting the nature of the
'

inspection or investigation or likely to disclose the identity of a confidential

source would not be revealed. In the absence of a showing warranting a

stay, suspension or deferral of the adjudicatory proceeding pending the
4

outcome of the inspection or investigation, the adjudicatory proceeding would

!

,
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continue on schedule and the inspection or investigation ' would also go

forward as planned. According to the commenter, this approach would be

consistent with basic considerations of due process, the Atomic Energy Act

and established NRC precedent and would not be prejudicial because the

Commission's Rules of Practice provide a variety of techniques for assuring

that any new determinative information discovered during the course of the

inspection or investigation will be properly considered. The particular

technique selected depends in each case on the status of the adjudicatory

proceeding and whether any licensing action has in fact been taken. If the

ad.fudicatory proceeding is still pending and depending on the point to which

it has progressed, the parties may pursue further discovery, supply

additional prefiled testimony, move for the summary disposition of contentions,

submit late-filed contentions, request an additionel hearing if the record is
'

not yet closed, move to postpone an evidentiary hearing, move to reopen the

record if the record is closed, or move to stay the issuance of a decision. If

the adjudicatory proceeding has been concluded and the licensing action has
,

been taken, a 5 2.206 petition may be filed. If the NRC has instituted an

enforcement proceeding because of information obtained during an inspection

or investigetfon, a petition to intervene in the enforcement proceeding may be

filed.

Although several commenters reknowledged the existence of these procedures,

they seriously questioned their effectiveness. The proposed amendmenta were

particularly criticized because they did nothing to lessen the current

stringent requirements associated with the submission of late-filed contentions

d
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or recuents to reopen the record by intervenors, despite the fact that the

intervenors could have no prior knowledge of the information or exercise any

control over the timing of its release for use in a proceeding. These

commenters recommended that the rule explicitly provide that new contentions

based on recently released information previously held confidential be eval-

usted under the standards applicable to the initial filing of contentions.

Several commenters recommended that the rule should prohibit licensing

boards from closing the record or reaching a final decision in a proceeding

until all information relevant and material to any proposed action, including

such actions as issuance of a license or license amendment, has been disclosed

to the parties. The suggestion that matters addressed by the protected

information should be judged according to the Commission's standards for the
'

initial filing of contentions was reiterated. '

One commenter stated that the procedures in 10 CFR I 2.744, which relates to

the production of NRC records and documents, should apply to investigatory

information in documentary form.

t

One commenter expressed the view that a rule which would require the
|

Commission to review and approve the release of the name or other informa-'

' tion identifying a confidential informant could be of use, but qualified the

sug-estion by stating that the best policy would be not to reveal the identity

of confidential infcrmants under any circumotancen.

:

_ _ _ - _ ___ , _ __ __ .. __ _ _ _ _ _ _ , . __,_ _ _ . . . . ~ . -
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III. Response to Comments

4

The objection that the proposed amendments are illegal because they violate

the provisions of the Administrative Procedure Act which require decisions to

be made on, not outside, the record lacks substance. The proposed proce-

dures make clear that protected information cannot be used in reaching a

decision until it has been formally introduced into evidence and all parties to

the proceeding have had an opportunity to review and consider it (see

proposed I 2.705k.) Thus, they are -in accord with a basic requirement of

the Act that issues in controversy in an adjudicatory proceeding must be

resolved on the basis of information contained in the adjudicatory record of

the proceeding (see 5 U.S.C. 5 556(d)).

2_/
'

All the commenters objected to the ex parte aspects of the proposed

procedures. In addition to stating that such procedures are unfair and

-2/ The proposed procedures present a separation of functions issue rather
than a prohibited ex parte communications problem because they concern
communications between NRC offices and staff and NRC ' decisionmakers,
not communications between persons outside the agency and NRC
decisionmakers. In order to preserve the integrity of formal
adjudicatory proceedings, the Administrative Procedure Act prohibits
ex parte communications relevant to the merits of a proceeding between
interested persons outside the agency and agency decisionmakers, see
5 U.S.C. I 557(d)(1). Towards this same end, the Act also provides
that an agency's decisionmaking functions shall be kept separate from its
investigative or prosecuting functions. Under 5 U.S.C. I 554(d),
agency employees engaged in decisionmaking may not "be responsible to
or subject to the supervision or direction of an employee or agent
engaged in the performance of investigative or prosecuting functions for

(FOOTNOTE CONTINUED ON NEXT PAGE)

.
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contrary to due process, the commenters also claimed that the procedures

would compromise the impartiality of presiding officers.

The Commission is sensitive to the views of the commenters respecting the

ex parte aspects of the proposed procedures. At the same time , the

Commission considers the concerns expressed by the commenters somewhat

misplaced. The proposed t yocedures are narrowly limited in application and

scope and, in consequence, will only be used infrequently. For example, the

procedures are expected to be used only by NRC officers and staff.

However, NRC officers and staff are not entitled to use the procedures to

protect information until after a determination has been made, under

established board notification procedures, that the information should be

disclosed to the boards and the public. The the procedures ma7 only be

used for the limited purpose of protecting information from disclosure when'

such protection is essential to avoid compromising an ongoing invectigation

and any subsequent enforcement action. Founded in part on the Commission's

broad legal authority to suspend proceedings without making formal legal

findings (see Viestinghouse Electric Corporation v. United States Nuclear

Regulatory Commission, 598 F.2d 759, 3rd Cir., 1979), the proposed

procedures are not intended to be used to resolve issues in controversy on

(FOOTNOTE CONTINUED FROM PREVIOUS PAOE)

an agency." Nor may an employee or agent engaged in the performance
of investigative or prosecuting functions for an agency in a case or in
any factually related case " participate or advise in the decision,
recommended decision, or agency review pursuant to [5 U.S.C. I 557]
. . . , except as witness or counsel in public proceedings."

- - -
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the merits. Instead, the procedures provide a mechanism for the prompt,

fair and orderly resolution of important but transient conflicts between the
,

;

need to disclose and the need to protect relevant and material information.

Although the procedures may cause adjudicatory proceedings to be suspenvid

temporarily, they are not intended to be used to suspend those proceedings

for unreasonably long periods of tirae or to place information which is relevant4

mid material to an issue in controversy in a proceeding permanently beyond

the reach of one or more of the parties. Nor are the procedures intended to

be applied in a manner which will permit an issue in controversy to be

decided on the merits either without considering or without giving all the

parties to the proceeding an opportunity to consider any relevant and material

information. If further adjustment should be necessary, beyond that contem-

plated in those procedures, to accommodate the Commission's dual needs both'

to protect and to disclose specific information, the Commission is confident't

that other suitable and effective measures , such as expediting a pending

investigation or making the information available to the parties in camera and

under a strict protective order, will be taken.

The Comniccion is convinced that the impartiality of its presiding officers wil!

not be compromised by the proposed procedures. In many respects, the

proposed procedures are not significantly different from other types of

decisionmaking procedures in which presiding officers, judges and other

decisionmakers are called upon to disregard information which has been

brought to their attention in reaching a decision. For example, juries are

often told that they must disregard certain evidence, which has in fact been
1

,

i
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heard, in reaching a decision. In a non-jury trial, the judge is frequently

exposed to inadmissible . evidence which the judge is required by law to

disregard. In deciding questions of privilege, judges may become aware of

information of extreme relevance and yet be precluded because the information4

is privileged, from relying on the information in reaching a decision.i

With respect to the treatment of information, the proposed amendments do not

depart markedly from existing NRC practice. Although they differ in certain

minor respects, -I the new procedures are consistent with 6 2.744 of the

Commission's Rules of Practice, which relates to the production of NRC
.

records and documents and has been in effect since 1972. Section 2.744

authori::es a presiding officer, in those cases in which the Executive Director

for Operations objects to the production of a record or document, to request

that the record or document "be produced for the in camera inspection of the'

presiding officer, exclusively, and only to the extent necessary to. . .

: determine-- (emphasis supplied) (1) The relevancy of that record or ,

document; (2) Whether the document is exempt from disclosure under 5 2.790;

(3) Whether the disclosure is necessary to a proper decision in the

proceeding; (4) Whether the document or the information therein is reasonably
'

obtainable from another source."

i

3/ For example, the procedures in 5 2.744 are available to any party to an
NRC adjudicatory proceeding; the new procedures apply to NRC presid-

! ing officers and staff. The procedures in 5 2.744 apply to information
i contained in records and documents while the new procedures place no

constraints on the form or manner in which information is presented.'

i

a

I
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In making the determinations required by 5 2.744, the presiding officer

cannot help but be aware of the content of the document or record produced

for inspection. Despite this, the Commission's 5 2.744 procedures are well

eccepted and have not been faulted on the ground that they must inevitably

compromise the impartiality of the presiding officer.
i

I

The Commission does not intend the proposed procedures to be used to
,

!

contravene the provisions of the Freedom of Information Act. As requested

) by the commenters, the provision in the proposed rule permitting the staff to

i protect information used to initiate an investigation from disclosure has been

; deleted.
,

t

I Several commenters expressed the view that the conflict between disclosure'~
i

i and non-disclosure of information which the proposed procedures are designed
i

1 to resolve could be achieved by making the information available tc all the
1

| parties to a proceeding under an appropriate protective order strictly pro-

f hibiting further dissemination of the information. This suggestion overlooks

the fact that the purpose of the proposed procedures is to provide an addf- ,

tional mechanism which may be used to resolve those few hard cases which

are not amenable to resolution by routine measures such as reschedulinpr of
,

issues for hearing, limiting the scope of disclosure to parties or restricting

disclosure by protective orders. b I

|

|

| 4/ 49 FR 36032 at 36033, September 13, 1984.

!.

I
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The Commission considered but rejected the suggestion of one commenter that

the task of reviewing sensitive information in camera to determine whether or

not the information should be disclosed should be carried out by an

independent presiding officer not connected with the pending adjudication in

any way. In the opinion of the Commission, such an approach would be

counterproductive because it would require the independent presiding officer

to make decisions respecting the protection or disclosure of information

relevant and material to a proceeding without being familiar with the details of

the issues in controversy or the parties to the proceeding. Such an

approach would also be wasteful of already scarce staff resources.

IV. Description of Special Procedures in 10 CFR 55 2.705a-2.795k.
$

As envisaged by the Commission, the special procedures in new II 2.795a-

2.795k would only be available to and used by liRC offices and staff having

information deemed relevant and material to issues in controversy in an

ongoing adjudication which those offices and staff are under a duty to

disclose in accordance with established board notification procedures. In most

cases, it is expected that the conflict between the need to protect the

information and the need to make the information available can be resolved by

a protective order placing restrictions on the time and manner in which the

information is disclosed. For example, such an order could change the

sequence in which testimony on particular issues will be heard. Such an

order could also specify the manner, time , place, or persons to whom the -
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|

.

Information may be disclosed. However, in some cases, expected to be

relatively few , use of these special procedures to protect relevant and

material informction from disclosure for a specified period of time may be

needed.

.

Information which is protected from disclosure to avoid prejudicing an ongoing

investigation or inspection becomes available when the investigation or

inspection has been completed and a report prepared and issued. However,

information which would reveal the identity of a confidential informant may

only be made available by Commission order. (In accordance with the

Commission's Statement of Policy on Confidentiality, the only persons entitled

to protection would be those who have signed a standard NRC Confidentiality

| Agreement. ) In this connection it should be noted that before release to the

public, whether in response to tin FOIA request or similar inquiry or through'

adm'ssion as evidence in an adjudicatory proceeding, inspection and

investigation reports are redacted to eliminate all information which might

reveal the identity of a confidential source. (Information exempt from

disclosure under the provisions of section 552(b) of the Freedom of

In6rmation Act may also be eliminated from these reports.) The remaining

information, which in the usual case is principally technical in nature, may

then be used in whatever way is appropriate, including use as relevant and

material evidence in an NRC adjudicatory proceeding. The nevr procedures in

Il 2.795a-2.795k provide a special mechanism for dealing with those hard

cases where the technical information contained in the sanitized version of an

inspection or investigation report, either by reason of its nature and special

_ - -_ _. . - - __- -. . - _ - -. , - ._ _ _ _ _ _ - _ _ -_ _ _ . _ - _ _ ..



-~.__. . . . _ _ . _ . _ . - _ _ _ _ _ _ . . - __.-

, ,

i

.

'

- 23 -

i

I characteristics or by reason of the fact that sponsoring witnesses must be
|
; called to attest to the validity of the report and the information it contains,-

| compromises or reveals the identities of the confidential sources responsible

) for providing the information.
,

Under the special procedures, the appropriate NRC office may move the'

,

presiding officer of the pending adjudication to grant relief from the

disclosure requirement either by ordering information . disclosed subject to'

:
conditions or by ordering information withheld from disclosure. For the

I purposes of these procedures, the term " presiding officer" includes an
;

administrative judge , an administrative law judge, an Atomic Safety and

Licensing Board, and an Atomic Safety and Licensing Appeal Board. The

motion , which may be made orally or in writing, must contain a brief

description of the nature of the information subject to the request and explain'
,

the relevance and materiality of the inf mation to the issues in controversy
i

|
in the pending adjudication. The motion must also state why and to what

| cxtent disclosure of the information will reveal the identity or otherwise

compromise a confic.ntial source, or will prejudice an ongoing investigation or

inspection. At the time the motion is made, the MRC office must notify all

parties to the pending adjudication that the imposition of conditions on or the !

i withholding of disclosure of information has been requested. However, the

information subject to the motion shall not be revealed. The NRC office must
'

,
also notify the Director, Division of Rules and Records, NRC Office of

Administration, who is the agency official responsible for processing Freedom

i of Information Act (FOIA) requests.

I

!
;

I

k

i
!
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!

Upon receipt of a motion from an NRC office to impose conditions upon or to ;

withhold disclosure of information, the presiding officer, without other parties

present, may either rule on the motion on the basis of the information

provided , conduct an in camera oral presentation, or request further infor-

mation . Under these amendments, the presiding officer is authorized to

conduct an in camera oral presentation without other parties present at any

time on his or her own initiative. The presiding officer must notify all

parties to the pending adjudication of the occurrence of any in camera oral

presentation. The notice shall state the purpose of the ir camera oral

presentation and the approximate date a ruling concerning the disclosure or.

nondisclosure of the information subject to the presentation may be expected.

The identity of any witness and the substantive content of the information

shall not be disclosed. To provide a record, a verbatim transcript will be

made of each in camera oral presentation. After consideration of the motion,'

including any in camera oral presentation, and after finding that the
,

information subject to the motion is both relevant and material to the pending

adjudication, the presiding officer will rule on the motion. This ruling,
!

which will be made with due regard for the Commission's policy favoring full;

disclosure, will determine whether disclosure of the information without a

protective order could adversely affect the NRC's ability to prutect the
,

identity of a confidential informant or to complete an investigation or inspec-

tion and whc?hc 1 to what extent the information should be withheld from

disclosure or only disclosed subject to certain conditions.

,

,--e, - , - - - - - , , , , -- . . , , , - - - ,n .
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If the presiding officer grants the motion, the presiding officer shall issue an
' appropriate protective order. If the presiding officer determines that the

motion should be denied in whole or in part, the presiding officer shall notify

the NRC office submitting the request of the Intent to order disclosure. The

notice of intent to order disclosure shall specify the nature of the information

to be disclosed, the terms and conditions of any proposed order and the basis
.

for the cenclusion that prompt disclosure is required. The notice of intent

shall state a reasonable time by which the NRC office must subrift a statement

of objection or concurrence. If the NRC office concurs in the disclosure

specifled in the notice of intent and if the disclosure does not reveal the

identity of a confidential informant, the presiding officer shall issue the order

j proposed. If the NRC office objects to the disclosure specified in the notice

of intent and any such objection is diss11 owed, the presiding officer shall
,

promptly certify the matter to the Commission for review and notify the NRC
|

i office requesting the protective order. The presiding officer shall also notify

all parties to the pending adjudication and the Director, Division of Rules and

Records, NRC Office of Administration, whenever a ruling relating to the

disclosure or nondisclosure of information has been issued or has been

certified to the Commission for review. A notice of certification shall state'

the reason for the certification, the certification date, and that, in accord-

ance with I 2.795f, the NRC office or any other party to the adjudication may

file a timely brief with the Commission. The NRC office must notify all

parties to the adjudication whenever an NRC brief is flied. However, the

NRC brief need not be served on the parties if to do so would reveal any of

the withheld information. Within seven days after service of the notice of

- . . - - _ . _ _ . .- .
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! nling of the NRC brief, any other party to the adjudication may file a brief
,

j with the Commission. The order of the presiding officer shall be stayed

i pending Commission review.

!

.I,

The Commission shall consider any matter certified to it for review under

f these procedures in camera without other parties present and may on its own
1

iriftfative or at the request of the affected NRC office conduct an in camerai

] oral presentation. The record for Commission review shall consist of the
4
'

information provided to the presiding officer in camera, all documents filed

with the presiding officer by the NRC office requesting a protective order,
a

! including eny statements of concurrence or objection, the transcript of any
h

j in camera oral presentation, the presiding officer's notice of intent to require
,

| disclosure, statement of rearons why the information should be disclosed, and
i

,

information disclosure ruliry. After completing its review, the Commission

) will decide whether to affirm, reverse or amend the ruling,
i

i
i Whenever the presiding officer or the Commission issues an order withholding
i

i information or imposing conditions upon the manner in which information may
I

be released, the in camera record on which the order is based shall be'

i

! deemed sealed pending further order. '

.

The Commission does not intend these special procedures to be used to shield
:

j information properly subject to disclosure under the Freedom of Information
!

} Act (FOIA).. Upon receipt of an FOIA request for release of information
!

| deemed sealed by reason of a protective order, the presiding officer or the
'

i

t
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s

I

; Commission, as appropriate, will again review the nature and status of the

information to determine whether all or pert of the information should continue
;

to be protected or whether all or part of the information should be released.

!
The NRC office at whose request the presiding officer or the Commission has

issued a protective order respecting the disclosure of information shall notify

the presiding officer or the Commission, as appropriate, and the Director, ,

: Division of Rules and Records, NRC Office of Administration, when its

objection to disclosure to the parties to the pending adjudication of all or any

i portion of the information subject to the order is withdrawn, when an ongoing
,

investigation or inspection is completed, or when it learns of any other
|

| change in the status of the protected information. Unless the information

relates to the identity of a confidential informant or unless the Commission

: '

orders otherwise, information which an NRC office has consented to release
.

; shall be disclosed to the parties and made available for inclusion in the public

record of the pending adjudication. The identity of a confidential informant

may only be released by order of the Commission.
; -

| Under the special procedures, after notice that an objection to the disclosure
i

j of information has been withdrawn or that an investigation or inspection has

! been completed, and subject to the prohibition against inclusion in the public

record of tho adjudication of any part of the in camera record containing

i information pertaining to the identity of a confidential informant except
.

pursuant to . Commission order, the presiding officer or the Commission, as

,
appropriate, shall order the in camera record, including the verbatim

|
!
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transcript of any in camera oral presentation, unsealed. Subject to any other
4

exemptions from mandatory public disclosure that may validly be claimed

under the Commission's regulations, including any exemptions that may be

available under 10 CFR f t 2.790, 0.5, 9.61 or 9.95, the unsealed record and

the information are then available for use in the pending adjudicatory

,
proceeding.

?

!

Under the special procedures, a presiding officer may not use information

subject to a protective order in making any decision in the pending

adjudicatory proceeding unless all parties to the pending adjudication have

been accorded access to the information and given an appropriate opportunity
1

to address that information. Once all parties to the pending adjudication

have been given such an opportunity, either with or without conditions, the

presiding efficer may use the informetion in reaching a decision. When'
:

information is made available but only under certain reasonable conditions, a
4

party may be unwilling to examine the information because the party does not

wish to accept the conditions under which it is proffered. The fact that a

; party does not choose to avail itself of information to which access is

: permitted subject to certain reasonable conditions cannot be used to bar the
!

| presiding officer from relying on that information in reaching a decision. A
1

presiding officer is under no obligation by reason of these special procedures
i

! to accord parties to a pending adjudication unconditional access to all

information. Once the opportunity for conditional access has been providedj

I

j and notwithstanding the fact that it may have been declined, the presiding
:

!

!

,
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officer may use the information in making a decision in the pending

adjudicatori proceeding.j

Environmentcl Impact: Categorical Exclusion

The NRC has determined that this final rule is the type of action described in

categorical exclusion 10 CFR 51.22(c)(1). Therefore, neither an environ-

mental impact statement nor an environmental assessment has been prepared

for this final rule.

Backfit Statement

The final rule is not a backfit under 10 CFR 50.109. Preparation of a backfit.

analysis is not necessary because the final rule imposes no requirements on'

licent>ees.

Paperwork Reduction Act Statement

,

This final rule contains no information collection requirements and therefore is

not subject to the requirements of the Paperwork Reduction Act of 1980 (44

U.S.C. 3501 et seq.)

.

1

, - - -
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Regulatory Flexibility Act Certification

As required by the Regulatory Flexibility Act of 1980, 5 U.S.C. 605(b), the

Comrnission certifies that this final rule will not have a significant economic

impact upon a substantial number of small entities and that therefore a

regulatory flexibility analysis need not be prepared. These procedural

amendments provide a mechanism for the orderly resolution of conflicts

j respecting the obligation of NRC offices to disclose information deemed

relevant and material to a pending adjudication and the need by those same'

offices to protect information which would reveal the identity of a confidential

informant. The final rule does not impose any obligations on entities

regulated by the NRC, including any regulated entities that may fall within

the definition of "small entitles," as set forth in section 00)(3) of the

Regulatory Flexibility Act , or the NRC size standards (50 FR 50241,'

December 9, 1985) or within the definition of "small business" as found in

section 3 of the Small Business Act, 15 U.S.C. 632, or within the Small

Business Size Standards in regulations issued by the Small Business

Administration and codified in 13 CFR Part 121. Since the impact of this rule

is confined to the NRC, the rule does not fall within the purview of the

Regulatory Flexibility Act.

List of Subjects in 10 CFR Part 2

!

Adainistrative practice and procedure, Antitrust, Byproduct material, Classi-

fled information, Environmental protection, Nuclear materials, Nuclear power

- _ _ _ . - ____
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plants and reactors, Penalty , Sex discrimination, Source material, Special

nuclear material, Waste treatment and disposal.

For the reasons set out in the preamble and under the authority of the

Atomic Energy Act of 1954, as amended, the Energy Reorganization Act of

1974, as amended, and 5 U.S.C. 552 and 553, the Nuclear Regulatory

~

Commission is adopting the fo110 wing amendments to 10 CFR Part 2.

PART 2 - RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS
a

1. The authority citation for Part 2 is revised to read as follows:

Authority: Secs. 161, 181, 68 Stat. 948, 953, as amended (42 U.S.C. 2201,

2231); sec. 191, as amended, Pub. L. 87-615, 76 Stat. 400 (42 U.S.C.'

2241); sec. 201, 88 Stat. 1242, as amended (42 U.S.C. 5841); 5 U.S.C.

552.

Section 2.101 also issued under secs. 53, 62, 63, 81, 103, 104, 105, 68 Stat.

; 930, 932, 933, 935, 936, 937, 938, as amended (42 U.S.C. 2073, 2092, 2093,

2111, 2133, 2134, 2135); sec.102, Pub. L. 91-190, 83' Stat. 853, as amended

(42 U.S.C. 4332); sec. 301, 88 Stat. 1248 (42 U.S.C. 5871). Sections

2.102, 2.103, 2.104, 2.105, 2.721 also issued under secs. 102, 103, 104, 105,

123,189, 68 Stat. 936, 937, 938, 954, 955 as amended (42 U.S.C. 2132, 2133,

2134, 2135, 2233, 2239). Section 2.105 also issued under Pub. L. 97-415, 96

Stat. 2073 (42 U.S.C. 2239).
!

_ _ . _ , - _ _ _ _ _ _ , __. - -- ., _ _ . _ . _ _ , _ . , . . , , - _
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Sections 2.200-2.206 also issued under secs. 186, 234, 68 Stat. 955, 83 Stat.

444, as amended (42 U.S.C. 2236, 2282); sec. 206, 88 Stat.1246 (42 U.S.C.

5846). Sections 2.600-2.606 also issued under see. 102, Pub. L. 91-190, 83

Stat. 853, es amended (42 U.S.C. 4332). Sections 2.700s, 2.781, 2.795k also

issued under 5 U.S.C. 554. Sections 2.754, 2.760, 2.770, 2.780 also issued

under 5 U.S.C. 557. Sections 2.790, 2.795j also issued under sec.103, 68

Stat. 936, as amended (42 U.S.C. 2133) and 5 U.S.C. 552. Sections 2.800

and 2.808 also issued under 5 U.S.C. 553. Section 2.809 also issued under 5

U.S.C. 553 and sec. 29, Pub. L. 85-256, 71 Stat. 579, as amended, (42

U.S.C. 2039). Subpart K also issued under sec. 189, 68 Stat. 955 (42

U.S.C. 2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230 (42 U.S.C.10154).

Appendix A also issued under sec. 6, Pub. L. 91-580, 84 Stat. 1473 (42

U.S.C. 2135). Appendix B also isnued under sec. 10, Pub. L. 99-240, 99
'

Stat.1859 (42 U.S.C. 2021]).

2. In 5 2.730, a new paragraph (i) ir added to read as follows:

5 2.730 flotions.

e * * * *

(i) The provisions of 5 2.730(a) through (h) are not applicable to

motions filed pursuant to C6 2.795a through 2.795k.

3. In 5 2.740, paragraph (b)(1) is revised to read as follows:

. . __ _ . _ - .-__ _- .__ - _ _ -
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5 2.740 General prmisions governing discovery.

. . . . .

(b) Scope of discovery. * * *

(1) In General. Parties may obtain discovery regarding any matter, not

privileged , which is relevant to the subject matter involved in the

proceeding, whether it relates to the claim or defense of the party seeking

discovery or to the claim or defense of any other party, including the

existence, description, nature, custody, condition, and location of any books,

documents, or other tangible things and the identity and location of persons

having knowledge of any discoverable matter. For the purposes of this

section , privileged matter includes information subject to a protective order

issued under the special procedures in Il 2.795a through 2.795k. In a'

proceeding on an application for a construction permit or an operating license

for a production or utilization facility, discovery shall begin only after the

prehearing conference provided for in i 2.751a and shall relate only to those

matters in centroversy which have been identified by the Commission or the

presiding officer in the prehearing order entered at the conclusion of that

prehearing conference. In such a proceeding, no discovery shall be had

after the beginning of the prehearing conference held pursuant to I 2.752

; except upon leave of the presiding officer upon good cause shown. It is not

ground for objection that the information sought will be inadmissible at the

hearing if the information sought appears reasonably calculated to lead to the

discovery of admissible evidence.

--_- _ _ _ - .-- -_- .__ _ _ _ - - - ..
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e * * * e

4. In 5 2.781, paragraph (a) is revised to read as follows:

6 2.781 Separation of functions.

(a) In any proceeding under this subpart, any NRC officer or employee

engaged in the performance of any investigative or litigating function in that

proceeding or in a factually related proceeding may not participate in or

advise a Commission adjudicatory employee about the initial or final decision

on any disputed issue in that proceeding, except--
,

!

(1) In accordance with the special procedures in Il 2.795a through

2.795k of this part;
,

(2) As witness or counsel in the proceeding;

(3) Through a written communication served on all parties and made on

flie record of the proceeding; or

(4) Through an oral communication made both with reasonable prior

notice to all parties and with reasonable opportunity for all parties to

respond.

. . . e e
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5. In Subpart G, immediately following I 2.790, a new center heading and

new sections 2.705a through 2.795k are added to read as follows:

Special Procedurcs for Resolving Conflicts ConcerninF

the Disclosure or Nondisclosure of Certain Sensitive

Information in Licensing Proceedings

5 2.705a Applicability of special procedures; official file.

!

(c) Sections 2.705a through 2.795k specify procedures for resolving

|
confilets concerning the disclosure or nondisclosure of information relating to

the identity of a confidential informant or obtained during an investigation or

] inspection and deemed relevant and material to a pending adjudication. These

procedures apply to all NRC offices. The procedures are to be used when,'

in accordance with the Corrmission's board notification policy or pursuant to a

request from a presiding officer, an NRC office may be required to produce

information in a pending adjudication, the disclosure of which, without a

i protective order, would reveal the identity of a confidential informant or

prejudice an ongoing investigation or inspection.
i

(b) As used in fI 2.795a through 2.795k, the term " presiding officer"

includes an administrative judge , an administrative law judFre, an Atomic

Safety and Licensing Board, and an Atomic Safety and Licensing Appeal

Board.
:

e
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i

:

i (c) Unless and until publicly released, all documents required by or

relating to the special procedures in 58 2.795a through 2.795k shall bear the
'

!
i docket number and title of the proceeding, be marked "Not For Public

Disclosure--Protected Under 10 CFR I! 2.795a-2.795k," and be transmitted to

|
the Secretary in sealed double envelopes for deposit in the protected section

of the official docket file.
!

l
! I 2.795b Requirement to disclose relevant and material information.
I
I

in accordance with the Commission's board notification policy, information;

i
;. deemed relevant and material to a pending adjudication shall be disclosed to

the parties to the adjudication by the NRC office having the information
:

i unless the information would reveal the identity of a confidential informant or
I '

prejudice an ongoing investigation or inspection. When an NRC off1ce has'

! information which it deems relevant and meterial to a pending adindication but

which could reveal the identity of a confidential informant or prejudice an
!

; ongoinF investigation or inspection, the NRC office shall request the pre-
!

; siding officer by motion to issue a protective order imposing conditions upon
i ,

! the manner in which the information is disclosed or withholding the ;

;

information from disclosure. |
.

'

i

1,

1 2.795c Motion for protective order; notice of motion.
;

|

|
(a) A motion for a protective order to impose conditions on or to

! withhold disclosure of information shall be addressed to the presiding officer
i

j by the NEC office heving the information. At the time a motion is made and !

1 |
! |
1
: )
w_- -- ---_------,-.- .- -.. ._ _
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!

!

without revealing the substance of the information subject to the motion, the

f NRC office shall notify the parties to the adjudication and the Director,
i

Division of Rules and Records, Office of Administration, U.S. Nuclear

Regulatory Commission, that a protective order to impose conditions on or to
,

; vdthhold disclosure of information has been requested.

i
(b) A motion for a protective order may be made orally or in writing,

may include a request for an in camera oral presentation without other parties

present, and shall include the following information, as appropriate:

1
(1) A brief description of the nature of the information subject to the |;

motion;
I

|

;

]
(2) A brief explanation vihy the information is relevant and material to'

i the pending adjudication;

i

! (3) A brief statement whether the information was obtained from a
r

; confidential informant or during an ongoinF investigation or inspection;
,

r

!
! (4) An explanation of the basis of the motion for a protective order to

impose conditions on or to withhold disclosure of the information, including a
,

brief explanation why and to what extent disclosure of the information without

a protective order will reveal the identity or otherwise compromise a confi-

i dential informant or will prejudice an ongoing investigation or inspection;
i

!

! (5) The proposed relief requested.
|

I
;
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_. -_ - _ _ . _ _ - - . -

-

'

.

.

.

- 38 -

I 2.795d Consideration of motion by presiding officer; procedure.

(a) A motion from an NRC office for a protective order to impose

conditions on or to withhold disclosure of information shall be considered by

the presiding officer in camern without other parties present.
1

(b) The presidirg officer may require or permit the NRC office making
3

the motion to make an in camera oral presentation. Attendance at an

in camera oral presentation shall be limited exclusively to the presiding

i officer, to appropriate NRC personnel, to any witness appearing at the

't request of the NRC office or the presiding officer, and to a court reporter.

The presiding officer shall notify all parties to a pending adjudication of the

j occurrence of cny in camera oral presentation. The notice shall state the
,

purpose of the in camera oral presentation and the approximate date a ruling

concerning the disclosure or nondisclosure of the information subject to the

! presentation may be expected. The identity of any witness end the substan-

tive content of the information shall not be disclosed. If an in camera oral

presentation is conducted, a verbatim transcript shall be made.
1

i

G 2.705e Determination to grant or deny motion for protective order
'|

! requirement for Commission review.

,

; (a) After consideration of a motion from an NRC office for a protective

order to impose conditions on or to withhold disclosure of information,
,

including any in camera oral presentation, and after finding that the

;

4

)

l
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; information subject to the motion is both relevant and material to the pending

adjudication, the presiding officer shall determine, in light of the Commission

policy favoring full disclosure, whether disclosure of the information without a

protective order could adversely affect the ability of the NRC to protect the

identity of a confidential informant or to complete an investigation or

inspection and whether and to what extent the information should be withheld

from disclosure or only disclosed subject to conditions.

(b) Every ruling requiring disclosure of the identity of a confidential

informant shall be certified to the Commission for review, Pending Commis-

sion review, the order of the presiding officer shall be stayed.

1

(c)(1) If the presiding officer grants the motion, the presiding officer

shall issue a protective order withholding disclosure of the information or'

conditiening its release, as appropriate.

(2) If the presiding officer determines that the motion should he denied

in whole or in part , the presiding officer shall notify the NRC office

submitting the motion of the intent to order disclosure. The notice of intent

to order disclosure shall specify the nature of the information to be disclosed,
,

the terms and conditions of any proposed order and the basis for the,

conclusion that prompt disclosure is required. The notice of intent shal!

; state a reasonable time by which the NRC office must submit a statement of

objection or concurrence,

i

i
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.:

(3) If the NRC office concurs in the disclosure specified in the notice

of intent and if the disclosure does not reveal the identity of a confidential

informant, the presiding officer shall issue the order proposed.

(4) If the NRC office objects to the disclosure specified in the notice of

intent and any ruch objection is disallowed, the presiding officer shall'

! promptly certify the objection, the ruling disallowing the objection and the
1

accompanying record required by I 2.795f to the Commission for in camera

review without other parties present. The order of the presiding officer
;

shall be stayed pending Commission review.

1

(d) The presiding officer shall promptly notify all parties to the pending

| adjudication and the Director, Division of Rules and Records, Office of

Administration, U.S. Nuclear Regulatory Commission that a ruling relating to'

. the disclosure or nondisclosure of information has been issued or has been
1

i certified to the Comninston for in camera review without other parties

present. A notice of certification shall state the reason for the certification, ;

the certification date, and that, in accordance with I 2.795f, any party to the

adjudication may file a timely brief with the Commission.

; I 2.705f Record for Commission reviews briefs.
!

i
i

} (a) Every information disclosure ruling certified to the Commisalon for

f in camera review pursuant to I 2.795e will be accompanied by a record which

shall consist of the information provided to the presiding officer in camera,

f

i

l
-

.
.
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all documents filed with the presiding officer by the NRC office making the

motion for a protective order, including any statements of concurrence or

objection, the transcript of any in camera oral presentation, the presiding

officer's notice of intent to require disclosure, stateme it of reasons why the

information should be disclosed, and information disclosure ruling.
,

(b) Within ten days after the presiding officer issues on order certifying an

informstfon disclosure ruling to the Commission for in camera review, the NRC

office may file a brief with the Commission in support of its objections to

dirclosure. The NRC office shall notify all partica to the adjudication that an

NFC brief has been filed, but need not serve a copy of the NRC brief on the

partit.s to the pending adjudication. Within seven drya after service of the

NRC notice, any party to the pending adjudication may file a brief v'ith the
'

Commission.

5 2.795g Commission review.

(a) Every information disclosure ruling certifled to the Commission for revien

under 9 2.795c, together with the accompcnying record and any briefs, shall

be considered by the Commission in camera without other parties present.

Upon its own initiative or upon request by the NRC offlee maldng the motion

for a protective order, the Commission may conduct an in camera oral

presentation without other parties present on any matter certified to it for

review under 6 2.705e.

1

- _ _ ___ _ _ _ - - _ _ _ _ _ -____
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i

1

] (b) After review of the certified information disclosure ruling, the

; recompanying record and any briefs, the Commission shall decide whether to
i

; affirm, reverse, or amend the ruling. The Commission order may include any

|
terms or conditions deemed necessaru cr appropriate.

I 2.705h Consent to disclose information notice. ,

i

(a) The NRC office seeking a protective order under A 2.795c shall notify
]

the presiding officer or the Commission, as appropriate, and the Director,

i Division of Rules and Records, Office of Administration, U.S. Nuclear

l Regulatory Commission when (1) the office no longer objects to the disclosure

| of all or part of the information; (2) the inspection or investigation to which

the information subject to the order relates is completed; or (3) thero is any
'

other change in the statun of the protected information.,

!

; (b) Information which an NPC office has consented to release shall be

disclosed to the parties and made available for inclusion in the public record
4

! of the pending adjudication unit.ss the information relates to the identity of a
l
i confidential informant or unless the Commission has ordered otherwise. The
i

j identity of a conf 1dential informant may only be released by order of the

Comminnion.

i
f

j i 2.7051 In camera record deemed sealed pending further order.

| (n) Whenever the presiding officer under I 2.7950, or the Commission under
i

j I 2.705g, issues a protective order to impose conditions on or to withhold
!

!

'
i

!

|
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|

i

| disclosure of information, the in camera record on which the order la based

shall be deemed sealed pending further order. |

!

| (b) No part of any in camera record containing information pertaining to the

identity of a confidential informant may be included in the public record of a !

| pending adjudication or be made publicly evallable in any other way except
|
j pursuant to Corrmission order.
i

:i

i

j (c) After notice by the appropriate NRC office that objection to the
ii disclosure of information has been withdrawn, or that an investigation or

inspection has been completed, and subject to the requirement in para-
)
j graph (b) of this section and to any other exemption from mandatory public
1

j dinclosure that may validly be claimed under the Commission's regulations,
i

; including any exemption that may be available under I 2.790 or Il 9.5, 9.61'
!

i or 9.95 of this chapter, the presiding ofacer or the Commission, as !

appropriate, rhtd! order the in camera record unsealed and the information

made available for inclusion in the public record of the pending adjudication. i

|

!,
.

I 2.705j FO!A requent for relense of protected informations release deter- !
!
'

j mination review.

i

; (a) The Director, Division of Itulen and Records, Ofnce of Administration,

;| U.S. Nuclear Fcgulatory Commission, upon notice by an NRC ofdce that
;

information sub|cet to an FO!A request is also subject to a protective order
,

4 ,

| issued under 12.705e or 8 2.705g, shall promptly notify the presiding ofncer i

or the Commission, as approprinte,

i !
I

i



. .

- . _ _ _ - .. _-. . . .

-
..

;.

I |
'

|.

|
.

'
44

| (h) Upon notification of an FOIA request for release of protected
1

| f nformation , the presiding officer or the Commission, as appropriate, shall

review the beses for issuance of the protective order and determine, in the

; light of any exemptions that may valfdly be claimed under the provisions of
'

the Freedom of Information Act and the Commission's regulations, whether the
,

information in whole or in part should continue to be protected or whether
'

and under what conditions it may be released.
:
,

t 7.795k Prohibition against use of information subject to protectivo order.
! ,

!
'

< (

1 information subject to a protective order to withhold disclosure may not he '

J

| used by the presiding officer in making any decialon on the merits on any |

issue in controversy in the pending adjudication unless all parties to the
i ,

pending adjudiention have been necorded access to the informt.tlon either with :4

1 i

or without conditions.
I

i t

| Dated at Washington D.C., this day of 1987. |
;

;

; For the Nuclear Itegulatory Commisalon ,

|

.

!

j Scmuel J. Chilk
Secretary of the Commiselon

i

t

|
I

i

} I

i
'

I

|
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Comparative Text identifying Differences

Between Proposed and Final Rule

New text underlined. Deleted text lined through. (Note: The under-

lined words "3 camera" and the underlined subheadings in i 2.740(b) are

not new text.)

For the reasons set out in the preamble and under the authority of the

Atomic Energy Act of 1954, as amended, the Energy Reorganization Act of 1974,

as amended and 5 U.S.C. 522 and 553, the Nuclear Regulatory Commission is

prepesine-te-adept adopting the followin9 amendtrents to 10 CFR Part P.

PART 2 - RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS.

'

1. The authority citation for Part 2 is revised to read as follows: '

Authority: Sections 161, 181, 68 Stat. 948, 953, asamended(42U.S.C.

2201,2231);sec.191,asamended, Pub.L. 87-615,76 Stat.409(42U.S.C.1

i 2241);sec.201,88 Stat.12d?,asamended(42U.S.C.5841);5U.S.C.552.

Section P.101 also issued under secs. 53, 62, 63, 81, 103, 104, 105,

68 Stat. 930, 932, 933, 935, 936, 937, % 8, asamended(42U.S.C.?073,

209?,2093,2111,2133,2134,2135);see 102, Pub. L. 91-190, 83 Stat.

853, as amended (42 U.S.C. 4332); sec. 301, 88 Stat.1248 (42 U.S.C. 5871).

Sections 2.102, 2.103, 2.104, 2.105, 2.721 also issued under secs. 102, 103,

104, 105, 183, 189, 68 Stat. 936, 937, 938, 954, 955, asamended(42U.S.C.

2132,2133,2134,?!35,2?33,2239). Section 2.105 elso issued under Pub. L.

_ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ - _ - - _ _ _ - _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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1 97415,96 Stat.2073(42U.S.C.2239). 1 Sections 2.200-2.206 also issued
i

under secs. 186, 234, 68 Stat. 955, 83 Stat. 444, as amended (42 U.S.C. 2236,
1 I

i, 2282);sec.206,88 Stat.1246(42U.S.C.5846). See64 ens-2,309-3,309-also ;
;

j 4sswed-nder-pub,-I.,-97-415,-96-Stat,-2071-f42-W,S,G,-2133), Sections j

| 2.600-2.606 also issued under sec. 102, Pub. L. 91-190, 83 Stat. 853 as

anended(42U.S.C.4332). Sections 2.700a, 2.719, and 2.795k also issued

) under 5 U.S.C. 554. Sections 2.754, 2.760. 2.770 2.780 also issued under !
2

i
; 5 U.S.C. 557. Sections 2.790 and 2.795j also issued under sec.103, 68 Stat. |'
1 i

j 936, as amended (42 U.S.C. 2133) and 5 U.S.C. 552. Sections 2.800 and 2.808 i

also issued under 5 U.S.C. 553. Section 2.809 also issued under 5 U.S.C. !
l !

] 553andsec.29, Pub.L.85-256,71 Stat.579,asamended(42U.S.C.2039). ~

Subpart K also issued under sec.189, 68 Stat. 955 (42 U.S.C. 2239); sec.134,

| Pub. L. 97 425, 96 Stat. 2230 (42 U.S.C. 10154). Appendix A also issued i

! -

! under sec. 6 Pub. L. 91-580, 84 Sttt. 1473 (42 U.S.C. 2135). Appendix B

also issued under sec. 10, Pub. L. 99-240, 99 Stat. 1859 (42 U.S.C. 2021j).
!
| |

| 2. In i 2.730, a new paragraph (1) is added to read as follows: |
i 5 2.730 Motions.
: ;

* * * * *

|

(i) The provisions of 6 2.730(a) through (h) are not applicable f
to motions filed pursuant to il 2.795a through 2.795k.

;

i

}

f 3. In i 2.740, paragraph (b)(1) is revised to read as follows:

6 2.740 General provisions governing discovery.

* * * * *;

I

|
I
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1

; (b) Scope of discovery. * * *

(1) In general. Parties may obtain discovery regarding anyi

,

I matter, not privileged, which is relevant to the subject matter
1

involved in the proceeding, whether it relates to the claim or defense'

'of the party seeking discovery or to the claim or defense of any other

]
party, including the existence, description, nature, custody, condition, ;

and location of any books, documents, or other tangible things and the ,

;

; identity and location of persons having knowledge of any discoverable

) matter. For the purposes of this section, privileged matter includes

| inforeation subject to a protective order issued under the special
i

i procedures in il 2.795a through 2.795k. In a proceeding on an applica-

tion for a construction permit or an operating license for a production'

] or utilization facility, discovery shall begin only after the prehearing ;

t ,

i conference provided for in i 2.751a and shall relate only to those
!

j matters in controversy which have been identified by the Commission or

the presiding officer in the prehearing order entered at the conclusion
' of that prehearing conference. In such a proceeding, no discovery shall

,

i be had after the beginning of the prehearing conference held pursuant i

to i 2.752 except upon leave of the presiding officer upon good cause

shown. It is not ground for objection that the information sought will !
t,

I be inadmissible at the hearing if the information sought appears
'

1 ,

reasonably calculated to lead to the discovery of admissible evidence. i

|,

1 |

1 !

|

j i

!



'-- - T-- - --- - - - - -- - --- -- - - - - -

.

!

|
-

'
,

-4-

'

4. in-i-2,780,-paragraph-fa)-is-revised-te-read-as-fellowes ;

| l-2,789--En-parte-eemmunications, f

(a)--Eneept-as-provided-under-the-speefal-procedures-in-ll-2,796a >

.

threwgh-2,796k-or-in-paragraph-fe)-ef-this-see64en,-neither-ft)
1 .

I Gemmissiepers,-members-of-the47-4mmediate-staffs,-er-ether-NRC !
;

t

j eff4efais-and-employees-whe-advise-the-Comm4ssioners-in-the-enereise-ef

; their-quasi-judistal-funetonns-will-request.or-entertain-off-the-record }

l en eep t- f rem-eaeh-e the r,-no r- f f)-any-pa rty-to-a-preseeding-for-the

4sswanee,-denial,-amendment,-transfer,-penewai -mediffeat4en,-suspen-i
,

sien,-er-reveention-et-a-14eense-er-permit,-er-any-offieer,-employee,

representative,-er-any-ether-persen-d4peetly-or-4mdirectly-ae64ng-4m |

behalf-thereef,-shall-sub 4-eff-the-weeerd-to-Gemm4ssioners-er-sweh
,

!

i staff-members,-effiefais,-and-employees,-any-evidence,-emplanation,
,

analysis,-er-advice,-whether-written er-eral,-regarding-any-substan64ve
:

Patter-at-4ssue-in-a-preeeeding-en-the-record-then-pending-before-the

{ kRG-fer-the-4sswanee,-denial,-amendment,-transfer,-renewai -med4ffea- |i

4
-

| 44eni-suspens6an,-er-revesa44en-of-a-license-or-permit,--For-the !

!

| purposes-ef-this-seation,-the-term upreeeeding-en-the-reeerd-then
i

) pend 4mg-before-the-NRG -shall-inelwde-any-appliestion-er-matter-wh4eh
;

t i

i has-been-no64eed-fer-heap 4mg-er-eeneerning-wh4eh-e-hearing-has-been |
| |

|
Pequested-pursuant-to-this-part, ,

i

]
* * * * *

.

!
i

:

i
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! i
l i

j 4. In i 2.781, paragraph (a) is revised to read as follows: [

] I

1

1

_l 2.781 Separation of functions. |
'

i
;

! (a) In any proceeding under this subpart, any NRC officer or employee ,

j !

]
engaged in the performance of any investigative or liticating function in that

| proceeding or in a factually related proceeding nay not participate in or ;
2 ,

! advise a Commission adjudicatory employee about the initial or final decision |

| t

i on any disputed issue in that proceeding, except-- {
;

i

|'

1 (1) In accordance with the special procedures in ll 2.795a through ['
, t

4 P.795k of this parti {
i ;

t4

I |
I J2) As witness or counsel in the proceedings |

!'

!
(3) Through a written communication served on all parties and made_on

,

,;

j the rc:ord of the proceedings or !
f

P

| (4) Throuch an o_ral comunication made both with reasonable prior
,

! !

notice to all parties and with reasonable opportunity for all parties to
;

< >

j respond. !

l !
. . . . . ,

,

t

I ;

| S. In Subpart 0, imediately following i 2.790, a new center heading and
;

-

!

j new sections 2.795a through 2.795k are added to read as follows

I !
I i

i
|

1

!
_.
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SPECIAL PROCEDURES FOR RESOLVING CONFLICTS CONCERNING f
THE DISCLOSURE OR NONDISCLOSURE OF CERTAIN SENSITIVE INFORMATION

i IN LICENSING PROCEEDINGS REkATING-70-AN-NRG-INVEETIGATEGN-0R

INGREGT10N-4R-TO-THE-49ENTITV-GF-A-GONFIDENTIAk-INFORNANT i

AND-GEEME9-RELEVANT-AND-NATERIAk-TO-A-PENRING-A9JWRIGATION [4

,
i

< !

|
5 2.795a Applicability of special procedures; official file. !

(a) Sections 2.795a through 2.795k specify procedures for resolving

confifets concerning the disclosure or nondisclosure of information relating

to-aH-4nvestigation-er-inspee64en-er to the identity of a confidential

informant or obtained during an investigation or inspection and deemed h
! l

! relevant and material to a pending adjudication. These procedures apply !
l |

|
to all NRC offices. The procedures are to be used whenever-en-NRG-off4ee |

i !

| pay-he-required when, in accordance with the Comission's board notification !

!
I

i policy or pursuant to a request from a presiding officer, an NRC office may (.

| be required to produce information in a pending adjudication the disclosure2

i of which and-the-NRG-effiee hav$ng-the-information believes-tha6 d4selesere
i'

| ef the informa44em without a protective order 2 would prejudiee-en-invest 4ga- ;

44en er-4mspection er reveal the identity of a confidential informant of,

| prejudice an ongoing investiaation on inspection.
i

3
(b) As used in Il 2.795a through 2.795k, the term " presiding officer" |

|
iincludes an administrative judge, an administrative law , fudge, an Atomic

Safety and Licensing Board, and an Atomic Safety and Licensing Appeal Board.

(c) Unless and until publicly released, all documents required by or
,

relating to the special procedures in il 7.795a through 2.795k sha11 bear

i
$

i i

) |

|
,

I

i
!

______ _ ___

'
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the docket number and title of the proceeding, be marked "Not For Public

Disclosure - Protected Under 10 CFR li 2.795a - 2.795k," and be_ transmitted

to the Secretary in sealed double envelopes for deposit in the protected

section of the official docket file.

9 2.795b Requirement to disclose relevant and material information.

in accordance with the Commission's board notification policy, infor-

mation rela 64mg-to-an-4mvestiga64en-er-4mspection-er-to-the-4dentity-of-a

een64 den 64al-4mfermant-end deemed relevant and material to a pending adjudi-

cation shall be disclosed to the parties to the adjudication by the NRC

office having the information unless the information would reveal the

identity of a confidential informant or prejudice an ongoing investigation

or inspection. When an NRC office has information which it deems relevant
,

and material to a pending adjudication but which could reveal the identity
,

of a confidential infonnant or prejudice an ongoing investigation or inspec-

tion, the that NPC office sha11' requests the presiding officer by motion to

issue a protective order inposing conditions upon the manner in which the

infornation is disclosed or withholding the information from disclosure 3

becawse-deseleswee-w4thewt-a-protee64ve-erde=-wowid-pre:ivdiee-an-4mspee64en

er 4mven64gatian nr-reveal-the 4dentity-et-a-eenf4 den 64al 4nfermant,

|
9 2.795c Notion for protective ordert notico of motion.

(a) A motion for a protective order to impose conditions on or to
|

! withhold disclosure of information shall be addressed to the presiding

officer by the NPC office having the information. At the time a motion is

1
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{
made and without revealing the substance of the infomation subject to

1

| the motion, the NRC office shall notify the parties to the adjudication and
i

]
the Director, Division of Rules and Records. Office of Administration U.S.

Nuclear Pegulatory Commission, that a protective order to impose conditions

on or to withhold disclosure of information has been requested.

J (b) A motion for a protective order may be made orally or in writing,
i

1

j may include a request for an eyparte h camera oral presentation, pithout i

i other parties present, and shall include the following information, as

appropriate:
:

(1) A brief description of the nature of the infomation i

subject to the motion;

j (2) A brief explanation why the information is relevant and

j materiel to the pending adiodication; -

| (3) A brief statement indlea64mg-how-the-4mformatien-relates
'

.
,

te-en-4nspeetion-er-4nvest4 a44en-and-the-status-of-the-inspection-er3

| 4mvest4 a64en,-4melvding-4ke-estimated 44me-of-eemple64ent whether the9
'

information wa_s obtained from a confidential informant or during an

: onooing investigatinn or inspections

! (4)--A-statemen6-th46-4ke-4mformatien-reveals-the-4dentity-of-a

i eenfidertial-intementt

(5) [4), An explanation of the basis of the motion for a protec--

tive order to impose conditions on or to withhold disclosure of the

infomation, including a brief explanation why and to what extent dis-

; closure of the information without a protective order wi11 emprem4se

er 4mpede the sendwn6-ef an-(nves44eatfen-er 4mspee64en,-er reveal the

,

I

|
'

__ _
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identity or otherwise compromise a confidential informante or will

prejudice an ongoing investigation or inspection;

(6) M The proposed relief requested,
i

i 2.795d Consideration of motion by presiding officer; procedure.

(a) A motion from an NRC office for a protective order to impose |

conditions on or to withhold disclosure of information shall be considered
4

by the presiding officer in, camera without other parties other-than-the-NRG

staff present.
.

:

(b) The presiding officer may require or permit the NRC office

making the motion to make an g-parte g camera oral presentation, ,

Attendance at an en-par 6e in camera oral presentation shall be limited

exclusively to the presiding officer, to appropriate NRC personne1 and to2
|i

any witness appearing at the reouest of the NRC office or the presiding |

officer,2 and to a court reporter. The presiding officer shall prog,tly

notify all parties to a pending adjudication of the occurrence of, when any

en-parte in camera oral presentation well-be-held, The notice shall state2

the purpose,-time,-and-place of the en-parte 3 camera oral presentation and
,

the approximate date a ruling concerning the disclosure or nordisclosure of
,

the information subject to the presentation may be expected. The _ identity of

any witness and the substantive content of the information shall not be dis-

closed. If an en-parte in camera oral presentation is conducted, a verbatim j

transcript shall be made, i

!.
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;

!

i 5 2.795e Determination to grant or deny motion for protective order;

requirement for Commission review.

I (a) After consideration of a motion from an NRC office for a
i '

protective order to impose conditions on or to withhold disclosure of

i information, including any ex-parte in camera oral presentation, and after
!

,

finding that the information subject to the motion is both relevant and
!

| material to the pending adjudication, the presiding officer shall determine,

j in light of the Comission policy favoring full disclosure, whether

disclosure of the information without a protective order could adversely

! affect the ability of the NRC te-sendvet-an-$nvest4gatten-er-$nspeet$en
j

] fully-and-adeewately-or to protect the identity of a confidential informant
I

j or to complete an investigation or inspection and whether and to what extent
:

j all-er-part-ef the information should be withheld from disclosure or only
| .

,

disclosed subject to conditions.
i

i (h) Every ruling requiring disclosure of the identity of a
'

confidential informant shall be certified to the Commission for review.j

| Pending Comission review, the order of the presiding officer shall be
i

f stayed.
'

(c)(1) If the presiding officer grants the motion, the presiding

officer shall issue a protective order withholding disclosure of the

! infomation or conditioning its release, as requested, appropriate. |
4

| (2) If the presiding officer determines that the motion should be
!

| denied in whole or in part, the presiding officer shall notify the NRC

office submitting the motion of the intent to order olsclosure. The
i
i notice of intent to order disclosure shall specify the nature of the :

!

| |

I
!
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,

information to be disclosed, the terms and conditions of any proposed
,

order and the basis for the conclusion that prompt disclosure is

i required. The notice of intent shall state a reasonable time by which

the NRC office must submit a statement of objection or concurrence.

(3) If the NRC office concurs in the disclosure specified in the

notice of intent and if the disclosure does not reveal the identity of'

f a confidential informant, the presiding officer shall issue the order
i

j proposed.
i

| (4) If the NRC office objects to the disclosure specified in the
.

] notice of intent and any such objection is disallowed, the presiding

officer shall promptly certify the objection, the ruling disallowing

! the objection and the accompanying record required by 6 2.795f to the

Comission for ex-parte i_n camera review, without other parties present.n
,

i The order of the presiding officer shall be stayed pending Comission

review.

) (d) The presiding officer shall prcirptly notify all parties to the
|
' pending adjudication and the Director, Division of Rules and Records,

Office of Administration, U.S. Nuclear Regulatory Comission that a

i rulirg relating to the disclosure or nondisclosure of information has

I been issued or has been certified to the Comission for e_x,-parte

f_n, camera review, without other parties present. A notice of certifica-n

'

| tion shall state the reason for the certification, the certification date,

i

j and that, in accordance with 6 2.795f, any party to the adjudication may

! file a timely brief with the Comission.
:
i
,

i_. ___ _ _ _ . _ _ __._.._ _ . _ _.. _ _ _ _ . _. _ _.__ _ _ _ _ _ __ - . _ _ _ . .
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9 2.795f Record for Comission review; briefs.

(a) Every information disclosure ruling certified to the Comission

for ex-parte in camera review pursuant to 6 2.795e will be accompanied by a
,

record which shall consist of the information provided to the presiding

officer g-parte M camera, all documents filed with the presiding officer
' by the NRC office making the motion for a protective order, including

j any statements of concurrence or objection, the transcript of any ex-parte

M camera oral presentation, the presiding officer's notice of intent to

reoufre disclosure, statement of reasons why the information should be
i

disclosed, and the-presiding-effieer-s-erder, informiation disclosure

ruling.

i ( b ,' Within ten days after the presiding officer issues an order

certifying an information disclosure ruling to the Comission for ex-parte

h camera review, the NRC office may file a brief with the Comission in '

,

support of its objections to disclosure. The NRC office shall notify all

parties to the adjudication that an NRC brief has been filed, but need not

serve a copy of the NRC brief on the parties to the pending adjudication. )

Within seven days after service of the NRC notice, any party to the pending

adjudication may file a brief with the Comission.
;

I

I
! 6 2.795g Comisr. ion review.

(a) Every information disclosure ruling certified to the Comission
,

1
for review under 6 2.795e, together with the accompanying record and any |

\

briefs, shall be considered by the Comission h camera without other parties

| ether-than-the-NRG-staff present. Upon its own initiative or upon request

:
i

|

. _ _ _ _ __ _ __ ___ _ ____-_____ - _ -___-___-_ _ _ _ _ ___- -_ - _____ _____.
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by the NRC office making the motion for a protective order, the Comission

may conduct an ex-parte in camera oral presentation without other parties

present on any matter certified to it for review under 9 2.795e.

(b) After review of the certified information disclosure ruling, the

accompanyirg record and any briefs, the Commission shall decide whether to

affirm, reverse, or amend the ruling. The Comission order may include any

terms or conditions deemed necessary or appropriate.

3

9 2.795h Consent to disclose information; notice.

(a) The NPC office seeking upen-whese-metien-the-presiding-offieer-er

the-Gemissien-has-4ssued a protective order under 6 2.795c 4mpesing-eend4-

tiens-en-er-withheldirg-the-diselesure-ef-4Rfermatien shall notify the pre-
,

siding officer or the Ccmission, as appropriate, and the Director, Division
'

of Rules and Records, Office of Administration, U.S. Nuclear Regulatory

Commission when (1) the office no longer obiects to the disclosure of all or

part of the information; 4ts-ebjeetien-te-diselesure-te-the-parties-te-the

p e n d i n g -a dj u d i e a t i e n-e f-a ll-e r-a ny-p e r t i e n -o f- t he-4 m fe rina t i e n - s u bj ee t - te-t he

erder-4s-withdrawni-when (2) the inspection or investigation to which all-er

any-pertien-ef the information subject to the order relates is completed q or

when-44-learns-ef (3) there is any other change in the status of the protected

information.

(b) Information which an NRC office has consented to release may shall

be disclosed to the parties and piaeed made available for inclusion in the

public record of the pending ad,iudication without-further-erder unless the;

;

. . - - - . _ - . _. ~ - . _ - --
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infonnation relates to the identity of a confidential informant or unless

the Commission has ordered otherwise. The identity of a confidential
i

infornant may only be released by order of the Comission.

6 2.7951 FM-parte-in J_n camera record deerred sealed pending further order.

(a) Whenever the presiding officer under 5 2.795e, or the Comission

under 6 2.795g, issues a protec+1ve order to impose conditions on or to

withhold disclosure of information, the ex-parte 3 camera record on which

the order is based shall be deemed sealed pending further order.

(b) No part of any ex-parte in camera record containing information

pertaining to the identity of a confidential informant may be included in

the public record of a pending adjudication or be made publicly available in

any other way except pursuant to Commission order.
'

(c) After notice by the appropriate NRC office that an-inspeetien-er

investigatien-has-been-eempleted-er-that objection to the disclosure of

information has been withdrawn, or that an investigation or inspection has

been completed, whfehever-is-earlier, and subject to the requirement in

paragraph (b) of this section and to any other exemption from mandatory

public disclosure that may validly be claimed under the Comission's regu-

lations, including any exemption that may be available under 6 2.790 or

is 9.5, 9.61 or 9.95 of this chapter, the presiding officer or the Comis-

sion, as appropriate, shall order the ex-parte in camera record ineluded

unsealed and the information made available for inclusion in the public

record of the pending adjudication.
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s 2.795j F0IA request for release of protected information; release

determination review.

(a) The Director, Division of Rules and Records, Office of

Administration, U.S. Nuclear Pegulatory Commission, upon notice by an NRC

office that information subject to an FOIA request is also subject to a

protective order issued under ! 2.795e or s 2.795g, shall promptly notify

the presiding officer or the Commission, as appropriate.

(b) Upon notification of an FOIA reauest for release of protected

information, the presiding officer or the Commission, as appropriate, shall

review the bases.for issuance of the protective order and determine, in the

; light of any exemptions that may validly be claimed under the provisions of

the Freedom of Information Act and the Commission's regulations, whether the

information in whole or in part should continue to be protected or whether
,

and under what conditions it may be released.

s 2.795k Prohibition against use of information subject to protective order.

Information subject to a protective order to withhold disclosure may

not be used by the presiding officer in making any decision on the merits on

any issue in controversy in the pending adjudication unless all parties to

the pending adjudication have been accorded access to the information either

with or without conditions.

Dated at Washington, D.C., this day of 1987.

.

For the Nuclear Regulatory Commission.

:

Samuel J. Chilk
Secretary of the Commission

.
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Federal Register Notice of Withdrawal of Proposed Rule

.
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|
1

|

!
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NUCLE R REGULATORY COMMISSION

' 10 CFR PART 2

Adjudications; Special Procedures for Resolving

Conflicts Concerning the Disclosure or

Nondisclosure of Information

AGENCY: Nuclear Regulatory Commission.

ACTION: Withdrawal of proposed rule.

SUMMARY: The Nuclear Regulatory Commission is withdrawing a proposed

rule published in the Federal Register on May 22, 1985 (50 FR 21072.) In'

this rule, the Commission proposed amending its rules of practice to provide

special procedures for resolving conflicts concerning the disclosure or

nondisclosure of information relating to an NRC investigation or inspection not

yet concluded or which would reveal the identity of a confidential informant

and deemed relevant and material to an adjudication. The Commission has ;

decided that in view of the few remaining licensing proceedings and the

consequent limited number of occasions in which the proposed procedures

might be used in those proceedings, an existing policy statement is an

adequate means of resolving these conflicts and thus there is no need at this

time to codify the proposed procedures.
!

. . - - - - . . - . - .
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DATE: This withdrawal is effective (insert date of publication of notice of

withdrawal in the Federal Register.)

FOR FURTHER INFORMATION CONTACT: Jane R. Mapes, Senior Attorney,

Rulemaking and Fuel Cycle , Office of the General Counsel, U.S. Nuclear

,

Regulatory Commission, Washington, D.C. 20555; Telephone: (301) 492-8695.
|

SUPPLEMENTARY INFORMATION: In its Statement of Policy on Investiga-

tions, Inspections and Adjudicatory Proceedings published in the Federal

Register on September 13, 1984 (49 FR 36032-36034) the Commission

reemphasized the importance and need for full disclosure of information in an

adjudication so that all issues in controversy in the adjudication may be fully

resolved. At the same time, the Commission recognized the need in certain

circumstances to limit disclosure to avoid compromising an NRC inspection or.;

investigation or to protect a confidential informant. In its policy statement,,

|

the Commission identified a procedure under which the NRC staff would1

provide an adjudicatory board with an explanation of the basis for its. concern
' about disclosure and would present the information to the board in camera

without other parties present. Recognizing that this procedure would be a
4

departure from normal Commission practice, the Commission directed the staff

to initiate a rulemaking proceeding.

.

Accordingly, on May 22, 1985, a notice of proposed rulemaking was published

in the Federal Register (50 FR 21072-21077) proposing amendments to the

i Commission's rules of practice (10 CFR Part 2) that would provide special

_ _.. _ _ . _ . . . , , _ _ _ _ _ . . _ , _ ,_. __ _ , . _ _ _ _ _ .
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ex porte in camera procedures for resolving conflicts concerning the

disclosure or nondisclosure of information deemed relevant and material to an

adjudication and relating to an NRC investigation or inspection not yet

concluded or likely to reveal the identity of a confidential informant. On

May 31, 1985 (50 FR 23138-23139) a correction notice was published. On

July 36, 1985, the date for submitting comments on the proposed amendments

was extended to August 23,1985 (50 FR 30446-30447.)

The Commission received nine letters of comment expressing the views of

interested utilities, professional organizations, private counsel, intervenors

and individual members of the public. No commenter was satisfied with the

text of the rule as proposed. Most of the commenters reencrnized the

Commission's need to withhold or otherwise protect information in order to
'

protect a confidential scurce or to avoid compromising an ongoing investiga-

tion or inspection and the consequent necessity for in camera presentations.

However, the commenters uniformly opposed using ex parte techniques to

achieve that objective. The principal objections voiced by the commenters

were that the proposed procedures are illegal, unnecessary, contrary to due

process and unfair. One commenter stated that if the Commission's rules of

practice were amended as proposed, decisions reached in proceedings in which

the proposed procedures were used would be subject to a greatly increased

risk of judicial reversal. In addition, the proposed amendments were faulted

as bad public policy. Several commenters suggested alternative methods,

dependent principally upon the use of protective orders, to achieve the

objectives sought by the Commission.

|

;

-
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Since publication of the notice of proposed rulemaking in 1985, the Commission

has made certain decisions respecting its board notification policy and

procedures which are expected to reduce significantly the occasions on which

the proposed procedures would actually be used. For, as the Commission

made clear when it promulgated its Statement of Policy on Investigations,

Inspections and Adjudicatory Proceedings, the Statement and any implementing

procedures only take over "once a determination has been made, under

established board notification procedures, that information should be disclosed

to the boards and public but OI [the Office of Investigations] or staff

believes that the information should be protected." (49 FR 36032 at 36033,

September 13, 1984, emphasis supplied.)

The Commission's board notification policy and procedures have been in effect

for many years and serve an important purpose - to keep the boards and the'

Commission advised of matters whch may need to be considered in making

licensing and other regulatory decisions, particularly matters which present

serious safety or environmental issues. Recently, the Commission directed

significant changes in the manner in which its board notification policy and

procedures are implemented. These changes were first enunciated by the

Commission in a Memorandum and Order issued January 30, 1986 in

Louisiana Power a Light Company (Waterford Steam Electric Station, Unit 3)

Docket No. 50-382-OL, CLI-86-1, 23 NRC 1, affirmed sub. nom. Oystershell

Alliance, et al. v. U.S. Nuclear Regulatory Commission, et al. , No. 85-1182,

U.S.C.A.D.C., SeptImber 9, 1986, F.2d Subsequently, at the.

express direction of the Commission, the changes in the manner in which the

. . . _ . _ _ - _ - -
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! Commission's board notification policy is being implemented were formally

incorporated in NRR Office Letter No. 19, Revision 3, issued May 29,

1 On June 3, 1986, the Executive Director for Operations directed1986.

other NRC staff offices to revise the implementation of their board notification

policy and procedures consistent with Revision 3 of NRR Office Letter 19.

Under the Commission's board notification policy and procedures as now

implemented, NRC offices and staff I are only required to notify the boards

when they are apprised of allegations and new information not previously

submitted to the boards which are relevant and material to the issues in

controversy in the proceeding. If the information is not relevant and

material, the staff has no obligation to inform the boards. Moreover, under
.

current practice , the facts on which an allegation is based must be

substantiated and the implications drawn from those facts must be shown to''

be valid before any notification is made.

The above-described changes in the implementation of the Commission's board

notification policy are expected to have the effect of severely limiting the

j circumstances in which the proposed procedures would he applicable. These

circumstances are further limited by the fact that the number of pending

i

i 1/ This document is available for inspection at the NRC Public Document
-

Room,1717 H Street, N.W. , Washington, D.C.

-2/ As used in this preamble, the term " staff" is intended to refer to all
NRC offices.

:

!
i

i
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adjudicatory proceedings is small and it is unlikely that large numbers of new

proceedings will be initiated in the near future.

The Commission has reviewed its Statement of Policy on Investigations,

Inspections, and Adjudicatory Proceedings in light of the above-described

changes. On the basis of the guidance provided in the Policy Statement, the

Commission has concluded that it could, using existing procedures, adequately

protect information from disclosure in those very rare instances in which such

protection might be needed. In view of the controversial nature of the

proposed procedures and because it now appears that such procedures will

seldom be used, the Commission has also concluded that codification of the

proposed procedures in the Commission's rules of practice is not warranted.

Accordingly, for the foregoing reasons, the Commission hereby withdraws the'-

notice of proposed rulemaking published on May 22, 1985 (50 FR 21072 -

21077), and terminates this rulemaking proceeding.

Dated at Washington, D.C. , this day of , 1987.

For the Nuclear Regulatory Commission

Samuel J. Chilk
Secretary of the Commission

- . _ _ .
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