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FROM: William J. Olmsteac
Assistant General Counsel for
Rulemaking and Fuel Cycle
Office of the General Counsel

SUBJECT: RELATIONSHIP BETWEEN INVESTIGATIONS/
INSPECTIONS AND ADJUDICATIONS -
CODIFICATION OF PROCEDURES FOR RESOLVING
CONFLICTS CONCERNING THE DISCLOSURE OR
NONDISCLOSURE OF INFORMATION

I am circulating for your review and comment a revised draft Commission
paper. While your office has previously reviewed and concurred in this
paper and the text of the draft finel rule, we have been asked to provide
the Commission a choice of either (1) publishing a final rule codifying
special procedures for resolving conflicts concerning the disclosure or
nondisclosure of certein information in adjudicatory proceedings, or (2)
withdrawing the proposed rule and terminating the pending rulemaking
preceeding. Upon further consideration, both of the types of issues
presented in this rulemaking proceeding and of the critical nature of the
public comments, this alternative approach seems more appropriate. At the
same time, the draft Commission paper fully comports with the Commission's
instructions to develop a final rule.

Except for one change, the text of the draft final rule (Enclosure 1 to the
Commission paper) is the same as the text previously circulsted for review.
Revised § 2.795k now reads:

§ 2.795k Prohibition agsinst use of information subject to protective
order.

Informeticn subject to a protective order to withhold disclosure may not
be used by the presiding officer in making any decision on the merits on
any issue in controversy in the pending adjudicetion unless all parties to
the pending adjudication have been accorded access to the information
either with or without conditions. (New meaterial underlined.)

A conforming change has been made in the comparative text (En-losure 3 to
the Commission paper.) The preamble of the draft final rule has been
cubstantially revised.

A draft Federal Register notice of withdrawal of proposed rule is also
attached (Fnclosure 4 to the Commission paper.) The public comments
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(Enclosure 2 to the Commission paper) remain unchanged and accordingly
ure not being recirculated.

In order to keep final office review and concurrence on schedule, we would
eppreciate your resporse on or before c.o.b. January 30, 1987. Any
guestions or comments may be referred directly to Jane R. Mapes of my

staff at 492-8€95.
Uit o f Lt

William J. Olmstead

Assistant Ceneral Counsel for
Rulemaking and Fuel Cycle

Office of the General Counsel

Enclosures:
Draft Commission paper with
Enclosures 1, 3 ancd ¢4,



(Enclosure 2 to the Commission peper) remain unchanged and accordingly
are not being recirculated.

In order to keep final office review and concurrence on schedule, we would
appreciate your response on or before c.o.b. January 30, 1987. Any
uestions or comments may be referred cirectly to Jane R. Mapes of my
steff at 492-8695,

William J. Olmstead

Assistant General Counsel for
Rulemeking and Fuel Cycle

Office of the General Counsel

Enclo.ures:
Draft Commission paper with
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Willism C. Parler
General Counsel

RELATIONSHIP BFTVWEEN INVESTIGATIONS/
INSPECTICNS AND ADJUDICATIONS - COPRIFICATION
CF PROCEDURES FOR RESOLVING CONFLICTS
CONCERNING THE DISCLOSURE OR NONLCISCLOSURE
OF INFOKMATION

SECY-85-20, January 17, 1985, referencing
SECY-84-276/276A

Obtain a Commission decision on the following
siternatives:

(1) Approval of a notice of final rulemaking, or

(2) Approval of a notice withdrawing the proposed
rule.

After reviewing the directives contained in the
Commission's Statement of Policy on Investigstions,
Inspections and Adjudicatory Proceedings, both in
light of the public comments received in response (o
the notice of proposed rulemaking relating to this
matter, and in light of recent changes in the imple-
mentation of the Commission's board notification policy
and the merked reduction in the number of pending
and anticipated adjudicatory proceedings, we have pre-
pared a Commission paper which offers the Commission
the choice of (1) promulgating a final rule, or
(2) withdrawing the proposed rule. The final rule,
prepared to implement the first alternative (Enclo-
sure 1.) would provide special procedures which NRC
offices and staff may use te request that certain
investigatory information be protected from disclosure
in pending adjudicatory proceedings. Except for some
minor editorial revisions, the final rule is substantially
the same as the proposed rule (Enclosure 3. contains a
comnarative text.) The notice withdrawing the pro-
posed rule, prepared to implement the second alterna-

Contact: Jane R. Mapes, OGC

492-8695



Background :

Discussion:

tive (Enclosure 4.) concludes that codification of
the preoposed procecdures in the Commission's rules of
practice is not warranted because the procedures will
seldom be needed and because the Commission believes
that it will be able, using its existing procedures in
accordance with the guicdance in the policy statement,
to adequately protect information from disciosure in
those verv rare instances in which such protection
might be needed.

On September 12, 1984, the Commission directed the
Lxecutive Director for Operations to prepare a
proposed rule which would implement those provisions
of the Commission's Statement of Policy on Investiga-
tions, Inspections, and Adjucdicatory Proceedings (49
FR 36022, September 13, 1984) which call for the
esteblishment of special procedures for resolving
conflicts respecting the obligation of NRC offices and
staff uvnder the Commission's boarc notification policy
and procedures to disclose information deemed relevant
aend material to a pending adjudication and the need to
withhold that informaticn from disclosure because it
woulcd reveal the identity of a confidertial informant or
prejudice en ongoing NRC investigetion or inspection.
The proposed rule was published for comment on
May 22, 1985 (50 FR 21072.) The comment period
expired on August 23, 1985 (50 FR 30446, July 26,
1985). The Commission received nine letters of
comment expressing the views of interested utilities,
professional organizations, private counsel, intervenors
and individual members of the public. A list of the
cemmenters and the text of the comments are provided
in Enclosure 2.

The commenters objected to the proposed procedures
&s published for comment on the grounds that they
were illegal, unnecessary, contrary to due process and
unfair. Although most of the commenters recognized
the Commission's need to withhold or otherwise protect
information in order to protect 2 confidential source or
to avoid prejudicing an ongoing investigation or
inspection and the consequent necessity for in camera
presentations, all of the commenters were opposed to
using so-called ex parte techniques to achieve this
objective. A summary of the public comments and the
staff's response are set out in the preamble of the
final rule (Alternative 1., see Enclosure 1.,
pp. 4-27.) i



Since the receipt of the public comments, NRC practice
regarding board notification policy snd procedures has
changed considerably. (See Commission Memorandum
and Order of January 30, 1986 in Louisiana Power &
Light Company (Waterford Steam Electric Station, Unit
3) Docket No. 50-382-0L, CLI-86-1, 23 NRC 1; NRR
Office Letter Mo. 19, Rev. 3, May 29, 198€; June 3,
1986 directive of the Executive Director for
Operations. See also Enclosure 1., pp. 16-19.,) The
obligation of NRC offices and staff to notify boards
rnow arises only when NRC offices or staff have
information which is relevant and material to the issues
in controversy in a pending adjudicatory proceeding.
As & result, the cccasions on which these special
procedures would be used are now aquite limited.
Moreover, under the most recent practice, with which
the adjudicatory boards generally concur, the staff
does not ordinarily notify the boards of issues pending
for investigation wuntil after the report of the
investigation has been prepared. This practice
further limits the occasions on which the new
procedures would be used.

Alternative 1.

Subject to certain minor editorial revisions, the final
rule (Enclosure 1.) is substantially similar to the
proposed rule as published for comment. A compara-
tive text is provided in Enclosure 3. The principal
chenge is replacement of an amendment to § 2.780,
Fx parte communications, by an amendment to § 2.781,
Separation of functions, as set out in SECY-86- R

. As explained in the preamble of the
final rule (see Enclosure 1., p. 21, footnote 4) the
new procedures present a separation of functions issue
because they concern communications between NRC
offices and staff and NRC decisionmakers, not
communications between persons outside the agency
and NRC decisionmakers.

The justification for the firnal rule would be that the
benefits to be gained from consistent decisions which
will protect the radiological health and safety of the
public while at the same time providing assurance that
investigations are not prejudiced and confidential
sources of information are adequately protected
outweigh any unfairness which may result from in
camera presentations by NRC offices and staff without
other parties present.



Recommendation:

Alternative 2.

The notice withdrawing the proposed rule (Fnclosure
4., recognizes that there will be very few occasions
when the proposed procedures are likely to be used
and is premised on the view that codification of the
procedures in the Commission's rules of practice is not
warranted. Current NRC practice and procedure
respecting the board notification policy and the
continuing decline in the number of ongoing adjudica-
tory proceedings are among the factors on which this
determination is based. In addition, the Commission
has also concluded theat it will be able, on the basis of
the guidance in its Statement of Policy on Investi-
gations, Inspections, and Adjudicatory Proceedings and
using existing procedures, to protect information from
disclosure in those verv rare instances in which such
protection might be needed. Given (he adverse nature
of many of the comments received in response to the
notice of proposed rulemaking, this approach offers a
satisfactory means of resolving the problem with a
minimum of litigative risk.

If the Commission accepts the public comments, the
Commission should choose Alternative 2. If the
Commission decides to promulgate a final rule, the
Commission should choose Alternative 1.

Note:

A. If the Commission selects Alternative 1. and
approves publication of amendments to 10 CFR Part 2
(Enclosure 1.) as a final rule:

1. Certify that this final rule will not have a
significant economic impact on a substantial
number of small entities in order to satisfy the
requirements of the Regulatory Flexibility Act, 5
U.8.C. 605(b).

2. The amendments to 10 CFR Part 2 will be
published in the Federal Register and will become
effective 30 days after publicafion.

3. The final rule is the type »¢ action described
in categorical exclusion 10 CFR 51.22(c)(1)
therefore, pursuant to 10 CFR 51.22(b) no
environmental impact statement or environmental



assessment need be prepared in connection with
the issuance of the final rule.

4. The final rule is not a backfit under 10 CFR
50.109. Preparation of a backfit analysis is not
necessary because the final rule imposes no
requirements on licensees.

5. The final rule is not subject to the require-
ments of the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et eeq.) because it does not
contain any information collection requirements
within the meaning of § 3502(4) of that Act.

B. If the Commission selects Alternative 2, and
approves publicstion of & notice withdrawing the
proposed rule (Enclosure 4.):

1. The notice of withdrawal of the proposed rule
will be effective on the date of publication in the
Feceral Pegister.

C. The appropriate Congressional committees will be
informed.

D. The COffice of Public Affairs agrees that e public
announcement is not needed.

E. Copies of the Federal Regisier notice will be
distributed to the commenters on the proposed rule
and to all persons currently listed in NRC service lists
for all pending licensing proceedings. The notice will
be sent to othe. interested persons upon request.

F. (This paragraph will summarize any relevant staff
comments and identify concurrences.)



Scheduling: If scheduled on the Commission agenda, recommend
this paper be considered at an open meeting. No
specific circumstance is known to staff which would
require a Commission meeting (as opposed to affirma-
tion) or Commission action by any particular date in
the near term.

William C. Parler
General Counsel

Enclesures:
1. Fedcral Register Notice of
Firel Fule

2. Public Comments
3. Comperative text identifying

differences hetween proposed
and firsel rule

4, Federal Reg';ster Notice of
ithdraweal of Proposed Rule
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Federal Register Notice of Final Rule




NUCLFAPR REGULATORY COMMISSION

10 CFR Part 2

Adjudicetions; Special Procedures for Resolving Conflicts

Concerning the Disclosure or Nondisclosure of Information

AGENCY: Nuclear Regulatory Commission.
ACTION: Final rule.
SUMMARY: This final rule amends the Commission's rules of practice by

providing special procedures which NRC offices and staff mav use to request
that certain information be protected from disclosure in pending adjudicatory
proceedings. The new procedures were developed to resolve possib)e’
conflicts between the obligation of NRC offices and staff to notify licensing
boerds of information which is relevant &nd material to the issues in
controversy in a pending adjudicatory proceeding and the obligations to
protect the identity of a confidential informant or avoid compromising an

ongoing investigation or ‘nspection.

FFTECTIVE DATE: Insert date 30 days after date of publication in

the FEDERAL REGISTER.




FOR FURTHER INFOPMATION CONTACT: Jane R. Mapes, Senior Attorney,
Rulemaking and Fuel Cycle, Office of the General Counsel, U.S. Nuclear

Pegulatory Commission, Washington, D.C. 20555; Telephone: (301) 492-8695.

SUPPLEMENTARY INFORMATION:

Background.

On Msy 22, 1985, the Nuclear Regulatorr Commissicn published in the

Feceral Register (50 FR 21072-21077) proposed amendments to its Rules of

Practice (10 CFR Part ?) that would provide special ex parte in camera

procedures for resolving conflicts concerning the disclosure or nondisclosure
of information cdeemed relevant and material to an adjudication and relating to
an NRC investigation or inspection not yet concluded or likely to reveal the
identity of & confidential informant. On May 31, 1985 (50 FR 23138-23139) a
correction notice was published. On July 26, 1985, the date for submitting
comments on the proposed amendments was extended to August 23, 1985 (50

FR 30446-30447.)

The proposed emeondments were prepared at the express direction of the
Commission to implement certain provisions of the Commission's Statement of
Policy on Investigations, Inspections and Adjudicatory Proceedings published
September 13, 1984 (49 FR 36032-36034). The proposed procedures would

apply to all NRC offices and staff that have information relevant and material



to an issue in controversy in a pending adjudication. As drafted for
comment, the proposed procedures provide a mechanism which presiding
officers and boards mayv use to resolve conflicts between the need to make
available to the boards snd other parties all relevant and material information
which may be necessary to allow full resolution of the issues in controversy
in a proceeding and the need to protect confidential sources of information
or to essure that an ongoing inspection or investigation weould not be
prejudiced by unrestricted disclosure of the information. As envisaged by
the Commission, these special procedures would allow the boards to determine
the relevance and materiality of the information to the issues in controversy
in an adjudicatcry proceeding and whether or under what circumstances the
information must be disclosed to the parties. How these questions would be
resolved in any given case would depend, in part, on the nature and the
status of the proceeding. Consistent with the general! rule in favor of full
disclosure and subject to any applicable exemptions permitted by the Freedom
of Information Act (FCIA) disclosure would be expected to be required in
those circumstances in which withholding information might prejudice one or
more parties to the proceeding, or in which a board would conclude that the
release of information would not prejudice an ongoing inspection or investi-
gation or reveal the identity of a confidential informant. Techriques which
boards might use to resolve this conflict could include deferral or
rescheduling of issues for hearing, and limitations on the scope, manner, or
persons to whom disclosure may be made by the issuance of protective

orders, including orders withholding information from disclosure.



1. Comments,

The Commission received nine letters of comment expressing the views of
interested utilities, professioral organizations, private counsel, intervenors
and individual members of the public. No commenter was satisfled with the
text of the rule as proposed. Most of the commenters recognized the
Commission's need to withhold or otherwise protect information in order to
protect & confidential source or to avoid compromising an ongoing
investigaticn or inspection and the consequent necessity for in camera
presentations. However, the commenters uniformly opposed using ex parte
techniques to achieve that objective. The principal objections voiced by the
commenters were that the proposed procedures are illegal, unnecessary,
contrarv to due process and unfair. One commenter stated that if the
Commission's Pules of Practice were amended as proposed, decisions reached‘
in proceedings in which the proposed procedures were used would be subject
to a greetly increased risk of judicia' reversal. The proposed amendments
were also criticized on grounds of bad policy. Several commenters suggested
alternative methods of achieving the objectives sought by the Commission. A

brief review of the commenters' reasons for each of these objections follows,

A. The proposed amencments are iilegal.

Several commenters expressed the view that the proposed amendments are
illegal because they violate the provisions of the Administrative Procedure

Act, which require decisions to be made on, not outside, the record. (See



§ 7(d), 5 U.S.C. § 556(e); Goldberg v. Kelly, 397 U.S. 254, 271 (1970).)
By permitting both oral and written ex parte presentations, the proposed
amendments would not only contravene the "exclusiveness of the record"
doctrine but would also increase the likelihood thet in proceedings in which
the proposed procedures were used, the record for judicial review would be
inadequate and incomplete. This, in turn, would foreclose effective judicisl

review of finel egency decisions.

In contravention of proposed § 2.726k which explicitly precludes a Board

from relying on information received ex parte in camera "in making any

decislon on the merits on any {issue in controversy in the pending
adjudicatior unless all parties to the pending adjudication have been
eccorded access to the informetion," the proposed procedures would permit a
presiding officer to impose an ex parte stay cf substantial duration without
informing the other parties, e.g., the license spplicarnt and intervenors, of
the reasons for the stay and without complying with the requirements in
§ 2.788 of the Commission's Rules of Practice. One commenter pointed out
that the ability of & Poard to make a reasoned determination that certain
infermation {s or is not relevant to the issues in a proceeding, that
disclesure of the information without a protective order would or would not
impese an investigation or compramise & confidential informant, and that
protection of the information is or is not needed, &and to prescribe the
requisite degree of protection for that informetion, whether through
imposition of 3 stay or by other means, would be significantiy impaired if the
Board were precluded from obtaining the views of all the parties on those

issves, Another commenter remarked on the shsrp contrast between the



standards prescribed in the proposed amendments for issuance of an order to
protect information from disclosure in NRC proceedings &nd the standards
appliceble to issusnce of an ex parte temporary restraining order in Federal
judicial proceedings. The former are far more lenient, There are also
significant differences in the scope and duration of the respective orders.
Under existing practice, the Federal courts will only entertain ex parte
matiore for temporary restraining orders in extraordinary circumstances.
Av: tsmporary restraining order which is rranted is of brief duretion, and
furits © proceedings involving all the parties usually resume within a few
days. ' entry of the temporarv restraining order, the factual basis for
issur.ice of the order is immediately reveaied to all the parties to the

proceeding.

The commenters considered the proposed smendments illegal because the
amendments would contravene the provisions of the Freedom of Information
Act (FOIA) by exempting a class of information from public disclosure which
is considerebly broader than the classes of information protected from public
disclosure by the exemption provisions of that Act. Under the proposed
amendments, inforn. tion used by the NRC to determine whether to initiate an
inspection or investigation would be protected from public disclosure. Sec-
tion £52(b,(7) of FOIA «rly sccords this protectior under certain conditions

to investigatory records compiled for law enforcement purposes.

The commenters considered the proposed amendments illegal because the

amendments would, when implemented, effectively deny applicants, licensees
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and intervenors their statutory right to an adjudicatory hearing provided by
§ 189a of the Atomic Fnergy Act of 1954, as amended. In the cpinion of the
commenters, the proposed amendments run counter to one of the basic tenets
of the Act that a license shall not be granted until all relevant and material
health and safety issues have been thoroughly reviewed and an adequate

opportunity to litigate those issues has been provided.
Finallv, the commenters considered the proposed amendments illegal because
they purport te protect information which has not been accorded protection

by statute.

B. The preposed amendments are contrarv to basic principles of fairness

and due process,

The commenters reiterated the fundamental obligation of every party to an
adjudicetory proceeding, including an NRC adjudicatory proceeding, to dis-
close to the presiding officer or Board and to all parties to the proceeding all
information \/hich may be relevant and material to the issues in controversy.
This obligation, they maintain, cennot be satisfied by disclosing information to
the presiding officer or the Board alone. Noting that the proposed
amendments are both contrary to the Commission's expressed position favoring
fuli disclosure and to its existing policy and pruactice with respect to Board
notification, the commenters pointed out that if this obligation is not
scrupulously adhered to, parties will be deprived of their right to participate

fully in the proceeding and will to that extent suffer an unfair disadvantage



and be denied due process. The impropriety of receiving ex parte evidence
from witnesses not under oath and not subject to cross-examination was also

noted.

Parties heve a right to participete in all aspects of an adjudicatory
proceeding. To the extent that relevent and material information is not
disclosed, parties are denied an opportunity to know and therefore to respond
to cpposing claims and contentions, to present evidence in rebuttal and to
cross evamine. To the extent that relevant and material information may
reavire protection for an extended period of time, the ability of Boards to
make fully informed@ decisions will be significantly hampered and the
possibility that proceedings will be concludec and decisions made on the basis
of inadequete or incomplete informstion will be greatly increased. This
practice would constitute a significant departure from the ideal of informed,
reasoned public decison-making. Some commenters point out that the
nroposec¢ emendments dc nothing to salleviate the heavy burdens which must
now be met to persuade a presiding officer or a Board to reopen the record
or accept late-filed contentions. A related but somewhat different concern is
thet the presiding officer who is both privy to the protected information and
responsible for rendering a decision in the proceedirg will be influenced, at
lenst to some degree, by the protected, but totally unchallenged, information.
In the opinion of the commenters, explicit directives to the presiding officer
not to rely on the protected informetion provide insufficient protection ageainst

this hazard. One conseovence of the proposed procedures may well be to



increase the number of decisions which can be successfully challenged in the

courts on grounds of prejudice and bias.
Two commenters claimed that the proposed amendments would cause excessive
delay ir the conduct of adjudicatory proceedings and would for that reason

result in & denial of due process.

C. The proposed amendments are unnecessary.

Several commenters objected to the proposed amendments on the grounds that
the objectives which the amendments were designed to achieve could be
accommodated equeslly well under the Commission's existing procedures anc

that thercfore the proposed amendments were unnecessary.

D. Other objections.

The proposed emendments were also faulted because they are based on
urfounded sssumptions, are self-defeating, have significant potential for
abuse and constitute bed public policy. Several commenters expressed the
view that the proposed amendmerts are ill-grounded insofar as they rest on
the unfounded sassumption that the representatives of other perties tc the
proceeding are likely tc be guilty of misconduct and to violate their ethical
and moral obligations by failing to comply with the provisions of a protective
order, or on the assumption that an applicant or licensee will correct defects

under investigetion before the investigation can be completed. In the opinior
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of the commenters, these situations are not only unlikely to occur but can
also be adequately handled under the Commission's existing regulations, which
prescribe sanctions for misconduct in Commission proceedings and require
applicants and licensees to maintain detailed records and submit reports. The
proposed amendments were criticized as being self-defeating because they
prevent the presiding officer or the licensing board from taking any positive
steps to resolve the problems which the proposed amendments purport to
address. Y Several commenters pointed out that the proposed amendments
have significant potential for abuse. Noting that the standards for
determining what constitutes an inspection or an investigation are more than a
little vague, several commenters claimed that the proposed amendments could
be used to shield information from the adjudicatory process, Other
commenters were concerned that the proposed samendments would create
inequities in that information would be disclosed to some parties to a
proceeding but not to others. Finally, the proposed amendments were faulied
on the grounds of bad public policy. Contraryv to the Commission's general
policy in favor of full disclosure and to the express purpose of the
Commission's Board notification procedures, the proposed amendments would
diminich rather than promote public confidence in the integrity and

completeness of NRC licensing proceedings.

1/ Licensing and appeal boards lack contempt powers and cannot themselves
compel disclosure of the identity of a confidential source. Fowever, the
Commission itself may reveal the identity of a confidential source. See
NRC Statement of Policy on Confidentiality, 50 FR 48506, November 25,
1985.
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E. Alternative Approeches Suggested by Commenters

The commenters suggested several alternetive approaches to the problem

addreseed by the proposed smendments.

A majority of the commenters evpressed the view that the respective concerns
of the NRC sand of the parties to an NRC proceeding could best be
eccommodated by making sensitive irformation available to all parties to the
proceeding under an appropriate protective order strictly prohibiting further
dissemination of the information. Some commenters suggested that the
protected information shou!d only be msce available to selected representatives
of the perties, e.g., counsel, and that these representatives should be the
only persons allowed to attend an in camera hearing. In cases in which the
NRC is a partv, this would mean that the information would only be made
available to NRC staff counsel, not to NRC staff, and that the latter would
not be allowed to be present at the in cemera hearing. One commenter
suggested that NRC be given an opportunity in any proceeding in which
there is & need to protect relevart and material information to indicate its
willingness or unwillingness to release the information to the particular
representetives selected by the parties. Another commenter recommended that
the presiding officer or the Board be empowered to prohibhit a party from
attending an in cemera hearing in extraordinary circumstances, such as when
there is a reasonabie bsasis for believing that o party may not abide by a

rrotective order and that disclosure of investigatory information would
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seriously hamper the Commission's regulatory responsibilities. One commenter
suggested that the proposed rule should require the NRC office seeking a
protective order to demonstrate that allegations triggering an inspecticn or
investigetion are under active review in accordance with the Commission's
procedures for the management of allegations. The NRC office seeking the
protective order should also be required to demonstrate that all NRC offices
having custodv of the protected information have been consulted and that the
information sought to be protected has not been disclosed to the applicant,
licensee or any other partv. One commenter suggested that all proceedings
in which protective orders to withhold information have been granted should
be suspended until such time as the protected information can be released.
The commenter also suggested that the standard which the presiding officer
or the Board should apply in deciding whether to protect or disclose

informaticn should be the same as the Freedom of Information Act stancard.

The sadvantages of the above approaches, as summarized by one of the

commentcrs, are that they

1) setisfyv due process requirements for administrative proceedings
while doing a minimum of violence to the current, tested, traditional

Rules of Practice;

2) fully comply with the obligation to inform not only the Board but

also the other parties of new, materiel, relevent information;



.

3) actually provide the Board with a better factuval and legal basis by
allowing all the parties to raise additional facts and arguments,
possibly precluding an unnecessary delay in the proceedings

because of an easily clarified Staff misperception or error; and

4) promote greater public confidence in the NRC, its adjudicatory

proceedings, and the ultimate safety of licensed facilities.

One commenter suggested that the task of reviewing sensitive information
in camera to determine whether or not it should be disclosed shovld be
carried out by an independent presiding officer not connected with the
pending adjudication in any way. The commenter proposed that all perties to
the proceeding be permitted to participate in this secparate in camera review,
but that the participation should be limited to filing on-the-recoré briefs in

which the information sought to be protected would not be disclosed.

Under another suggested alternative approach, the NRC would be required to
inforr: the presiding officer and all the parties to the proceeding that an
inspection or investigation is being conducted. In mrking this notification,
the NPC staff could indicate that further testimonv and discovery updates
would be provided. Powever, information respecting the nature of the
inspection or investigation or likelv to disclose the identity of a confidentia’
source would not be revealed. In the absence of a showing warranting a
stay, suspension or deferral of the adjudicatory proceeding pending the

outcome of the inspection or investigation, the adjudicatory proceeding would
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continue on schedule and the inspection or investigation would also go
forward as planned. According to the commenter, this approach would be
consistent with basic considerations of due process, the Atomic Energy Act
and established NRC precedent and would not be prejudicial because the
Commission's PRules of Practice provide a variety of techniques for assuring
that unv rew determinative information discovered during the course of the
inspection or investigetion will be properly considered. The particular
technique selected depends in each case on the status of the adjudicatory
proceeding and whether eany licensing action has in fect been taken. If the
adiudicatory proceeding is still pending and depending on the point to which
it has propressed, the parties mav pursue further discovery, supply
additional prefiled testimony, move for the summary disposition of contentions,
submit late-filed contentions, request an additionel hearing if the record is
not yet closed, move to postpone an evidentiary heering, move to reopen the
record if the record is closed, or move to stay the issuance of & decision. If
the adjudicatory proceeding has been concluded and the licensing action has
been teken, a § 2.206 petition may be filed. If the NRC has Instituted an
enforcement proceeding because of information obtained during an inspection
or investigetion, a petition to intervene in the enforcement proceeding may be

Aled.

Although several commenters ecknowledged the existence of these procedures,
thev seriously questioned their effectiveness. The proposed amendment» were
particularly criticized because they did nothing to iessen the current

stringent requirements essociated with the submission of late-filed contentions
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or reouvests to reopen the record by intervenors, despite the fact that the
intervenors could have no prior knowledge of the information or exercise any
control over the timing of its release for use in a proceeding. These
commenters recommended that the rule explicitly provide that new contentions
based on recently released information previously held confidential be eval-

uated uncer the standards applicable to the initial filing of contentions.

Several commenters recommended that the rule should prohibit licensing
boards from closing the record or reaching a final decision in & proceeding
until all information relevant and material to any proposed action, including
such actions as issuance of a license or license amendment, has been disclosed
to the parties. The suggestion that matters addressed by the protected
information should be judged according te the Commission's standards for the

5

initial filing of contentions was reiterated.

One commenter stated that the procecdures in 10 CFR § 2.744, which relates to
the production of NRC records and documents, should apply to investigatory

infoermation in documentarv form.

One commenter expressed the view that a rule which would require the
Commiseion to review and approve the release of the name or other informa-
tion identifying & confidential informent could be of use, but qualified the
sug~estion by steting that the best policy would be not to reveal the identity

of confidential infoermants under any circumstances,
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IIT. Response to Comments

The objection that the proposed amendments are illegal because they violate
the provisions of the Administrative Procedure Act which require decisions to
be macde on, not outside, the record lacks substance. The proposed proce-
dures make clear that protected information cannot be used in reaching a
decision until it has been formally introduced into evidence and all parties to
the proceeding have had an opportunity to review and consider it (see
proposed § 2.795F.) Thus, they are in accord with a basic requirement of
the Act that issues in controversy in an adjudicatorv proceeding must be
resolved on the basis of information contained in the adjudicatory record of
the proceeding (see 5 U.S.C. § 556(d)).

/

All the commenters objected to the ex parte 2 aspects of the proposed

procedures. In addition to stating that such procedures are unfair and

2/ The proposed procedures present a separation of functions issue rather
than a prchibited ex parte communications problem because they concern
communications between NRC offices and staff and NRC decisionmakers,
not communications between persons outside the agency and NRC
decisionmakers. In order to preserve the integrity of formal
adjudicatory proceedings, the Administrative Procedure Act prohibits
ex parte communications relevant to the merits of a proceeding between
interected persons outside the agency and agency decisionmakers, see
5 U.S.C. § 557(d)(1). Towerds this same end, the Act also provides
that an agency's decisionmeking functions shall be kept separate from its
investigative or prosecuting functions. Under 5 U.S.C. § 554(d),
agency employees engaged in decisionmaking may not "be responsible ‘o
or subject to the supervision or direction of an employee or agent
engaged in the performance of investigative or prosecuting functions for

(FCOTNOTE CONTINUED ON NEXT PACE)
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contrerv to due process, the commenters aiso claimed that the procedures

would compromise the impartiality of presiding officers.

The Commission is sensitive to the views of the commenters respecting the
ex parte aspects of the proposed procedures. At the same time, the
Commission considers the concerns expressed by the commenters somewhat
misplaced. The proposed = -ocedures are nerrowly limited in application and
scope and, in consequence, will only be used infrequently. For example, the
procedures are expected to be used only by NRC officers and staff.
owever, NRC officers and staff are not entitled to use the procedures to
protect information until after a determination has been made, under
established board notification procedures, that the information should be
disclosed to the boards and the puvblic. The the procedures mas only be
used for the limited purpose of protecting information from disclosure when
such protection is essentiel to avoid compromising en ongoing investigation
and anv subsequent enforcement action. Fourded in part on the Commission's

broad legal authority to suspend proceedings without making formal legal

findings (see Westinghouse Electric Corporation v. United States Nuclear

Regulatory Commission, 598 F.2¢ 759, 3rd Cir., 1979), the proposed

procedures are not intended to be used to resolve issues in controversy on

(FOOTNOTLE CONTINUED FROM PREVIOUSE PACE)

an agency." Nor may an employee or agent engaged in the performance
of investigative or prosecuting functions for an agency in a case or in
any factually related case '"participate or advise in ‘he decision,
recommended decision, or agency review pursuant to [5 U.S.C. § 557]
. . . , except as witness or counse! in public proceedings."
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the merits. Instead, the procedures provide a mechanism for the prompt,
fair and orderly resolution of important but transient conflicts between the
need to disclose and the need to protect relevant and material information.
Although the procedures may cause acdjudicetory proceedings to be suspen ' :d
temporerily, they are not intended to be used to suspend those proceedi..gs
for unreasonably long periods of tire or to place information which is relevant
and material to an issue in controversy in a proceeding permanently beyond
the reach of one or more of the parties. Nor are the procedures intended to
be epplied in & marner which will permit an issue in controversy to be
decided on the merits either without considering or without giving all the
parties to the proceeding an opportunity to consider any relevant and material
information. If further adjustment shcould be necessary, beyond that contem-
platec¢ in these procecdures, to accommodate the Commission's dual needs both
to protect and to disclose specific information, the Commission is confident
that other suitable and effective measures, such as expediting a pending
investigation or making the information evailable to the parties in camera and

under a strict protective order, will be taken.

The Commission is convinced that the impartiality of its presiding officers wil!
rot be compromised by the proposed procedures. In many respects, the
proposed procedures are not significantly different from other types of
decisionmaking procedures in w.ich presiding officers, judpes and other
decisionmakers are called upon to disregard information which has been
brought to their attention in reaching a decision. For example, jvuries are

often told that they must disregard certain evidence, which has in fact been
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heard, in reaching e decision. In a non-jury trial, the judge is frequently
exposed to inadmissible evidence which the judge is required by law to
disregard. In deciding questions of privilege, judges may become aware of
information of extreme relevance and yet be precluded because the information

is privileged, from relying on the information in reaching a decision.

With respect to the treatment of information, the proposed amendments do not
depart markedly from existing NRC practice. Although they differ in certain
minor respects, 3 the new procedures are consistent with § 2.744 of the
Commission's Rules of Practice, which relates to the production of NRC
records and documents and has been in effect since 1972, Section 2,744
authorizes a presiding officer, in those cases in which the Executive Director

for Operetions objects to the production of a record or document, to request

that the reccrd or docuiment "be produced for the in camera inspection of the

presiding officer, exclusively, . . . and only to the extent necessary to
determine-- (emphasis supplied) (1) The reievancy of that recoré or

document; (2) Whether the document is exempt from disclosure under § 2.790;
(3) Whether the disclosure is necessary to a proper decision in the
proceeding; (4) Whether the document or tho information therein is reasonably

obtainahle from another source."

3/ For example, the procedures in § 2.744 are available to any party to an
NRC adjudicatory proceeding; the new procedures apply to NRC presid-
ing officers and staff. The procedures in § 2,744 apply to informsation
contained in records and documents while the new procedures place no
constraints on the form or manner in which information ie presented.



- 80 -

In making the determinations required by § 2,744, the presiding officer
cannot help but be aware of the content of the document or record produced
for inspection., Despite this, the Commission's § 2,744 procedures are well
eccepted and have not been faulted on the ground that they must inevitably

compromise the impartiality of the presiding officer.

The Commission does not intend the proposed procedures to be used to
contravene the provisions of the Freedom of Information Act. As requested
by the commenters, the provision in the proposed rule permitting the staff to
protect information used to initiate an investigation from disclosure has been

deleted.

feveral commenters expressed the view that the conflict between disclosure
and non-disclosure of information which the proposed procedures are designed
to resolve could be achieved by making the information available tc¢ all the
parties to a proceeding under an appropriate protective order strictly pro-
hibiting further disseminationn of the information. This suggestion overlooks
the fact that the purpose of the proposed procecdures is to provide an addi-
tional mechanism which mav be used to resol.e those few hard cases which
are rot amenable to resolution by routine measures such as reschecduling of
issues for hearing, limiting the scope of disclosure to parties or restricting

disclosure by protective orders. &

4/ 49 FR 36032 at 36033, September 13, 1984,



The Commission considered but rejected the suggestion of one commenter that
the task of reviewing sensitive information in camera to determine whether or
not the information should be disclosed should be carried out by an
independent presiding officer not connected with the pending adjudication in
anv wey. In the opinion of the Commission, such an approach would be
counterproductive because it wouid require the independent presiding officer
to make decisions respecting the protection or disclosure of information
relevant and material to a proceeding without being familiar with the details of
the issues in controversy or the parties to the proceeding. Such an

approach would also be wasteful of already scarce staff resources.

I1V. Description of Special Procedures in 10 CFR §§ 2.705a-2,785k.

As envisaged by the Commission, the epecial procedures in new §§ 2,795a-
2.795k would only be available to and used by NRC offices and staff having
information deemed relevant and material to issues in controversy in an
ongoing &djudication which those offices and staff are under a duty to
disclose in accordance with established boerd notification procedures. In most
cases, it is expected that the conflict between the need to protect the
information and the need to make the information available can be resolved by
a protective order placing restrictions on the time and manner in which the
information is disclosed. For example, such an order could change the
sequence in which testimony on particular issues will be heard., Such an

order could also specify the manner, time, place, or persons tc whom the



information may be disclosed. However, in some cases, expected to be
relatively few, use of these special procedures to protect relevant and
material informetion from disclosure for a specified period of time may be

needed.

Information which is protected from disclosure to avoid prejudicing an ongoing
investigation or inspection becomes available when the investigation or
inspection has been completed and a report prepared and issued. However,
information which would reveal the identity of a confidential informant may
orly be made available by Commission order. (In accordance with the
Commission's Statement of Policy on Confidentiality, the only persons entitled
to protection would be those who have signed a standard NRC Confidentiality
Agreement.) In this connection it should be noted that before release to the
public, whether in response to &an FCIA request or similar inquiry or through
admission as evidence in an adjudicatory proceeding, inspection and
investigation reports are rodacted to eliminate all information which might
reveal the identity of a confidential source. (Information exempt from
disclosure under the provisions of section 552(b) of the Freedom of
Infsrmation Act mav also be climinated from these reports.) The remaining
information, which in the usual case is principeily technical in nature, may
then be used in whatever wayv is appropriate, including use as relevant and
material evidence in an NRC adjudicatory proceeding. The new procedures in
§§ 2.795a-2,.795k provide a special mechanism for dealing with those hard
cases where the technical information contained in the sanitized version of an

inspection or investigation report, either by reason of its nature and special
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characteristice or by reason of the fact that sponsoring witnesses must be
called to attest to the validity of the report and the information it contains,
compromises or reveals the identities of the confidential sources responsible

for providing the information.

Under the special procedures, the appropriate NRC office may move the
presiding officer of the pending adjudication to grant relief from the
disclosure requirement either by ordering information disclosed subject to
conditions or by ordering information withheld from disclosure. For the
purposes of these procedures, the term "presiding officer" includes an
administrative judge, an administrative law judge, an Atomic Safety and
Ticensing Board, and an Atomic Safety end Licensing Appeal Board. The
motion, which may be made orally or in writing, must contain # brief
description of the nature of the information subject to the request and explain
the relevance and materiality of the inf “—ation to the issues in controversy
in the pending adjudication. The motion must also state why and to what
extent disclosure of the information will reveal the identity or otherwise
compromise a confi¢ ntial source, or will prejudice an ongoing investigation or
inspecticri. At the time the motion is made, the MRC office must notify all
parties to the pending adjudication that the imposition of conéitions on or the
withholding of disclosure of information has been requested. However, the
information subject to the motion shall not be revealed. The NKC office must
also notify the Director, Division of Rules and Pecords, NRC Office of
Administration, who is the agency official responsible for processing Freedom

of Information Act (FOIA) requests,



Upon receipt of a motion from an NRC office to impose conditions upon or to

withhold disclosure of information, the presiding officer, without other parties
present, may either rule on the motion on the basis of the information
provided, conduct an in camere oral presentetion, or request further infor-
mation. Under these amendments, the presiding officer is authorized to
conduct un in camera oral presentation without cther parties present at any
time on his or her own initistive. The presiding officer must notify all
parties to the pending adjudication of the occurrence of any in camera oral
presentation. The notice ehe!l state the purpose cof the ir camera oral
presentation and the spproximate date a ruling concerning the disclosure or
nondisclosure of the information subject to the presentation mav be expected.
The icdentity of any witness and the substantive content of the information
shall not be disclosed. To provide a record, a verbatim transcript will be
made nf each in camera oral presentation. After consideration of the motion,
including any in camera oral presentation, and after finding that the
information subject to the motion is both relevant and meterial to the pending
adjudication, the presiding officer will rule on the motion. This ruling,
which will be made with due regard for the Commission's policy favoring full
disclosure, will determine whether disclosure of the information without a
protective order could adversely affect the NPC's ability to prutect the
identity of & confidential informant or to comp.ete an investigation or inspec-
tion and whe he 1 to what extent the information should be withheld from

disclesure or only disclosed subject to certain conditions.



If the presiding officer grants the motion, the presiding officer shall issue an
appropriate protective order. If the presiding officer determines that the
motion should be deniecd in whole or in part, the presiding officer shall notify
the NRC office submitting the request of the intent to order disclosure. The
notice of intent to order disclosure shall specify the nature of the information
to be disclosed, the terms and conditions of any proposed order and the basis
for the cerclusion that prompt disclosure is required. The notice of intent
shall state a reasonable time by which the NRC office must submit a statement
of objection or concurrence. If the NRC office concurs in the disclosure
specified in the notice of intent and if the disclosure dces not reveal the
identity of a confidential informant, the presiding officer shall issue the order
proposed. If the NRC office objects to the disclosure specified in the notice
of intent and any such objection is disallowed, the presiding officer shall
promptly certify the matter tc the Commission for review and notify the NRC
office requesting the protective order. The presiding officer shall also notify
all parties to the pending adjudication and the Director, Division of Rules and
Records, NRC Office of Administration, whenever a ruling relating to the
disclosure or nondisclosure of information has been issued or hes been
certified to the Commission for review. A notice of certification shall etate
the reason for the certification, the certification date, and that, in accord-
ance with § 2,795f, the NRC office or any other party to the adjudication may
file a timely brief with the Commission. The NRC office must notify all
parties to the adjudication whenever an NRC brief is filed. However, the
NRC brief need not be served on the parties if to do so would reveal any of

the withheld information. Within seven days after service of the notice of
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filing of the NRC brief, any other party to the adjudication may file a brief
with the Commission. The order of the presiding cfficer shall be stayed

pending Commission review.

The Commission shell consider any matter certified to it for review under
these procedures in camera without other parties present and may on its own
iritiative or at the request of the affected NRC office conduct an in camera
oral presentation. The record for Commission review shall corsist of the
information provided to the presiding officer in camera, &ll documents filed
with the presiding officer by the NRC office requesting a protective order,
including eny statements of concurrence or objection, the transcript of any
in camera oral presentation, the presiding officer's notice of intent to require
disclesure, statement of reasons why the information should be disclosed, and
information disclosure rulirg., After completing ite review, the Commission

will decide whether to affirm, reverse or amend the ruling.

Wherever the presiding officer or the Commission issues an order withholding
information or imposing conditions upon the manner in which information may
be released, the in camera record on which the order is based shall be

deemed eealed pending further order.

The Commission does not intend these special procedures to be used to shield
information properly subject to disclosure under the Freedom of Information
Act (FOIA). Upon receipt of an FOIA request for release of information

deemed sesled by reason of a protective order, the presiding officer or the
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Commission, as appropriate, will again 1eview the nature and status of the
information to determine whether all or pert of the information should continue

to be protected or whether all or part of the information should be released.

The NRC office at whose request the presiding officer or the Commission hae
issued a protective order respecting the disclosure of information shall nntify
the presiding officer or the Commission, as appropriate, and the Director,
Division of Rules and Records, NRC Office of Administration, when its
objection to disclosure to the perties to the pending adiudication of all or any
pertion of the information subject to the order is withdrawn, when an ongoing
investigation or inspection is completed, or when it leerns of any other
change in the status of the protected information. Unless the information
relates to the identity of a confidential informant or unless the Commission
orders otherwise, information which an NPC office has consented to release
shall be disclosed to the parties and made available for inclusion in the public
record of the pending adjudication. The identity of a confidential informant

may only be released by order of the Commission.

Under the special procedures, after notice that an objection to the disclosure
of information has been withdrawn or that an investipation or inspection hes
been completed, and subject to the prohibition against inclusion in the public
record of the adjudication of any part of the in camera record containing
information pertaining to the identity of a confidential informant except
pursuant to Commission order, the presiding officer or the Commission, as

appropriate, shall order the in camera record, including the verbatim
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transcript of anv in camera oral presentation, unsealed. Subject to any other
exemptions from mandatory public disclosure that may validly be claimed
under the Commission's regulations, including any exemptions that may be
gveilable uncer 10 CFR §f 2,790, ¢.5, 9.61 or 9.95, the unsealed record and
the information are then available for use in the pending adjudicatory

proceeding.

Under the special procedures, a presiding officer may not use informaiion
subject to a protective order in making any decision in the pending
sdjudicatory proceeding unless all parties to the pending adjudication have
been accorded access to the information and given an appropriate opportunity
to address that information. Once all parties to the pending adjudication
have been given such an opportunity, either with or without conditions, the
presiding cofficer may use the informetion in reaching a decision. When
information is made evailable but only under certain reasonable conditions, a
pertv may be unwilling to exsmine the information because the party does not
wieh to accept the conditions under which it is proffered. The fact that a
partr does not choose to avail itself of information to which access is
permitted subject to certain reasonable conditions cannot be used to bar the
presiding officer from relying on that information in reaching a decision. A
presiding officer is under no obligation by reason of these special procedures
to accord parties to a pending adjudication unconditional access to all
information. Once the opportunity for conditional eccess has been provided

and notwithstanding the fact that it may heve been declined, the presiding
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officer may use the information in making a decision in the pending

adjudicatory proceeding.

Environmertel Impact: Cetegorical Exclusion

The NRC has determined that this finel rule is the type of action described in
categorical exclusion 10 CFR §1.22(c)(1). Therefore, neither an environ-
mental impact statement nor an environmental assessment has been prepared

for this tinal rule,

Fackfit Statement

The final rule is not a backfit under 10 CFR 50.109. Preperation of a backfit
anelysis is not necessarv hecause the final rule imposes no requirements on
licensees.

Paperwork Reduction Act Statement

This final rule contains no information collection requirements ané therefore is

not subject to the requirements of the Peperwork Reduction Act of 1980 (44

U.8.C. 350] et seq.)
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Regulatory Flexibility Act Certification

As recuired by the Reguletory Flexibility Act of 1980, 5 U.S.C. 605(b), the
Comrission certifies that this final rule will not have a significant economie
impact upon a substantial number of smell entities and that therefore a
regulatorv flexibility eanalvsis need not be prepared. These procedural
smendments provide & mechanism for the orderly resolution of conflicts
respecting the obligation of NRC offices to disclose information deemed
relevent and material to a pending adjudication and the need by thcse same
offices to protect information which would reveal the identity of a confidential
informant. The final rule does not impose any obligations on entities
regulated by the NKC, including any regulated entities that may fall within
the cefinition ot "small entities," as set forth in section €01(3) of the
Regulatory Flexibility Aect, or the NRC size standarde (50 FR 50241,
December 9, 1985) or within the definition of "small business" as found in
section 2 of the Smell Business Act, 15 U.S.C. 622, or within the Small
Business Size Standards in regulations {iesued by the Small Business
Administration and codified in 12 CFR Part 121. Since the impact of this rule
is confined tc the NRC, the rule does not fall within the purview of the

Negulatorvy Flexibility Act.

List of Subjects in 10 CFR Part 2

Adninistrative practice and procedure, Antitrust, Byproduct material, Classi-

fied information, FEnvironmental protection, Nuclear meterials, Muclear power
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plants and reactors, Penalty, Sex discrimination, Source material, Special

nuclear material, Waste trcatment and disposal.

For the reasons set out in the preamble and under the auvthority of the
Atomic Energy Act of 1954, as amended, the Fnergy Recorgenization Act of
1974, as amended, and 5 U.S.C. 552 ancd 553, the Nuclear Regulatory

Commission is adopting the following amendments to 10 CFR Part 2.

PART 2 - RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 is revised to read as follows:

Authority: Secs. 161, 181, €8 Stat. 948, 953, as amended (42 U.S.C. 2201,
2231); sec. 191, as amended, Pub. L. 87-615, 76 Stat. 409 (42 U.S.C.
2241); sec. 201, 88 Stat. 1242, s amended (42 U.S.C. 5841); 5 U.S.C.
552.

fection 2.101 also issued under secs. 53, 62, 63, 81, 103, 104, 105, 68 Stat,
930, 932, 933, 935, 936, 937, 938, as amended (42 U.S.C. 2073, 2092, 2093,
2111, 2133, 2134, 2135); sec. 102, Pub, L. 91-190, 83 Stat. 853, as amended
(42 U.S.C. 4332); sec. 301, 88 Stat, 1248 (42 U.S.C. £871). Sections
2,102, 2,103, 2.104, 2.105, 2.721 also issued under secs. 102, 103, 104, 105,
123, 189, 68 Stat. 936, 937, 938, 954, 955 as amended (42 U.S.C. 2132, 2133,
2134, 2135, 2233, 2239). Section 2.105 also issued under Pub. L. 97-415, 96

Stat. 2073 (42 U.S.C. 2239).



Sections 2.200-2,206 also issued under secs. 186, 234, 68 Stat. 955, 83 Stat.
444, as amended (42 U.S.C. 2236, 2282); sec. 206, 88 Stat. 1246 (42 U.S.C.
5846). Sections 2.600-2.606 also issued under sec. 102, Pub. L. 91-190, 83
Stat. 853, es smended (42 U.S.C. 4332). Sections 2.700a, 2.781, 2.795k also
issued under 5 U.S.C. 554. Sections 2.754, 2.760, 2.770, 2.780 also issued
under 5 U.S.C. 557. Sections 2.790, 2.795j also issued under sec. 103, 68
Stat., 95€, as amended (42 U.S.C. 2133) and 5 U.S.C. 552. Sections 2.800
and 2.808 also issued under 5 U.S.C. 553. Section 2.809 also issued under 5
U.S.C. 553 and sec. 29, Pub, L. 85-256, 71 Stat, 579, as amended, (42
U.S.C. 2039). Subpart K also issued under sec. 189, 68 Stat. 955 (42
U.S.C. 2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230 (42 U.S.C. 10154).
Appendix A elso issued under sec. 6, Pub. L., 91-580, 84 Stat. 1473 (42
U.S.C. ?135). Appencix B ealso issued under sec. 10, Pub. L. 99-240, 99
Stat. 1859 (42 U.S.C. 2021j).

2, In § 2,730, a new paragraph (i) ir sdded to read as follows:

§ 2.730 MNotions.

(i) The provisions of § 2,730(e) through (h) are not applicable to

motions filed pursuant to §§ 2.795a through 2.795k.

3. In § 2,740, paragraph (b)(1) is revised to read as follows:
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§ 2,740 General provisions governing discovery.

(b) Scope of discovery. * * *

(1) In Ceneral. Parties may obtain discovery regarding any matter, not
privileped, which is relevant to the subject matter involved in the
proceeding, whether it relates to the claim or defense of the party seeking
discovery or to the claim or defense of eny other party, including the
existence, description, nature, custody, condition, and location of any books,
documenrts, or other tangible things and the identity and location of persons
having knowledpe of any discoverable matter. For the purposes of this
section, privileged matter includes information subject to a protective order
issued under the special procedures in §8 2.795a through 2.795k. In a
proceeding on an application for a construction permit or an operating license
for a production or utilization facility, discovery shall begin only after the
prehearing conference provided for in § 2.75la and shall relate only to those
matters in controversy which have been identified by the Commission or the
presiding officer in the prehearing order entered at the conclusiorn of that
prehearing conference. In such a proceeding, no discovery shall be had
after the beginning of the prehearing conference held pursuant to § 2,752
except upon leave of the presiding officer upon gonod cause shown. It is not
ground for objection that the information sought will be inadmissible at the
hearing if the information sought appears reasonably calculated to lead to the

discovery of admissible evidence,
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4. In § 2,781, paragraph (a) is revised to read as follows:

§ 2.781 Separation of functions.

(8) In any proceeding under this subpart, any NRC officer or employee
engaged in the performance of any investigative or litigating function in that
proceeding or in a factually related proceeding may not participaie in or
advise a Commission adjudicatory employee about the initial or final decision

on any disputed issue in that proceeding, except--

(1) In eccordance with the special procedures in §§ 2.798a through

2.795k of this part;

(2) As witness or counsel in the proceeding;

(3) Through a written communication served on all parties end made on

the record of the proceeding; or

(4) Through an oral communication made both with reasonable prior
notice to all parties and with reasonable opportunity for all parties to

respond.
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. In Subpart G, immediately following § 2.790, a new center heading and

new sections 2.705a through 2.795k are added to read as follows:

Special Procedurcs for Resolving Conflicts Concerning
the Disclosure or Nondisclosure of Certain Sensitive

Information in Licensing Proceedings

§ 2.795a Applicability of special procedures; official file.

(&) Sections 2.795a through 2.795k specify procedures for resolving
conflicts concerning the disclosure or nondisclosure of information relsting to
the identity of a confidential informant or obtained during an investigation or
inspection and deemed relevant and materia' to a pending adjudication, These
procedures apply to all NRC offices. The procedures are to be used when,
in accordance with the Commiesion's board notification policy or pursuant to a
request from a presiding officer, an NRC office may be required to produce
information in a pending adjudication, the disclosure of which, without a
protective order, would reveal the identity of a confidential informant or

prejudice an ongoing investigation or inspection.

(b) As used in §§ 2,795a through 2,795k, the term "presiding officer"
includes an administrative judge, an administrative law judpe, an Atomic
Sefety and Licensing Board, and an Atomic Safety ard Licensing Appeal

Boerd,
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(¢) Unless and until publicly released, all documents required by or
relating to the special procedures in §§ 2.795a through 2.795k shall bear the
docket number and title of the proceeding, be marked "Not For Public
Disclosure--Protected Uncer 10 CFR §! ?.795a-2,795k," and be transmitted to
the Secretary in sealed double envelopes for deposit in the protected section

cf the official docket file.

§ 2.795b Requirement to disclose relevant and material information.

In accordance with the Commission's board notification policy, information
deemed relevant and material to a pending adjudication shall be disclosed to
the parties to the adjudication by the NPC office having the information
unless the information would reveal the identity of a confidential informant or
prefudice an ongoing investigation or inspection. When an NRC office has
information which it deems relevant and meterial to a pending adiudication but
which could revea! the identity of a confidential informant or prejudice an
ongoing investigation or inspection, the NRC office shall request the pre-
siding officer by motion to issue a protective order imposing conditions upon
the manner in which the information is disclosed or withholding the

information from disclosure,

§ 2.795¢c Motion for protective order; notice of motion.

(a) A motion for a protective order to impose conditions on or to

withhold disclosure of information chsll be addressed to the presiding officer

by the NPEC office heving the information., At the time a motion is made and



without revealing the substance of the information subject to the motion, the
NRC office shall notify the parties to the adjudication and the Director,
Division of Rules and Records, Office of Administration, U.S. Nuclear
Regulatory Commission, that a protective order to impose conditions on or to

vithhold disclosure of information has been requested.

(b) A motion for a protective order may be made orally or in writing,
may include a request for an in camera oral presentation without other parties

present, end shall include the following information, as appropriate:

(1) A brief description of the nature of the information subject to the

motion;

(2) A brief explanation vhy the information is relevant and material to

the pending adjudication;

(3) A brief statement whether the information was obtained from a

confidential informant or during an ongoing investigation or inspection;

(4) An explanation of the basis of the motion for & protective order to
impose conditions on or to withhold disclosure of the information, including e
brief explanation why and to what extent disclosure of the informetion without
a protective order will reveal the identity or otherwise compromise & confi-

dential informant or will prejudice an ongoing investigation or inspection;

(5) The proposed relief requested.
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§ 2.795d Consideration of motion by presiding officer; procedure.

(a) A motion from an NRC office for a protective order to impose
conditions on or to withhold disclosure of information shall be considered by

the presiding officer in camere without other parties present.

(b) The presidirg officer may require or permit the NRC office making
the motion to make an in camera oral presentation. Attendance at an
in camera oral presentation shall be limited exclusively to the presiding
officer, to appropriate NRC personnel, to eny witness appearing at the
request of the NRC office or the presiding officer, and to a court reporter.
The presiding officer shall notify all parties to a pending adjudication of the
occurrence of cny in camera oral presentation. The notice shall state the
purpose of the in camera oral presentation and the approximate date a ruling
concerning the disclosure or nondisclosure of the information subject to the
presentotion may be expected. The identity of any witness #nd the substan-
tive content of the information shall not be disclosed. If an in camera oral

presentation is conducted, a verbatim transcript shall be made,

§ 2.795e Determination to grant or denv motion for protective order;

requirement for Commission review,

(a) After consideration of a motion from an NRC office for a protective
order to {impose conditions on or to withhold disclosure of information,

including ery in camera oral presentation, and after finding that the
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information subject to the motion is both relevant and material to the pending
adjudication, the presiding officer shall determine, in light of the Commission
policy favoring full disclosure, whether disclosure of the information without a
protective order could adversely affect the ability of the NRC to protect the
identity of a confidential informent or to complete an investigation or
inspection and whether and to what extent the information should be vithheld

from disclosure or only disclosed subject to conditions.

(h) Every ruling requiring disclosure of the identity of & confidential
informant shell be certified to the Commission for review. Pending Commis-

slon review, the order of the presiding officer shall be stayed.

(¢)(1) If the preeiding officer grants the motion, the presiding officer
shall issue & protective order withholding disclosure of the information or

conditicning its release, as appropriate,

(2) If the presiding officer determines that the motion should be denied
in whele or in part, the presiding officer shall notify the NRC office
submitting the motion of the intent to order disclosure. The notice of intent
to erder disclosure shall specify the nature of the information to be disclosed,
the terms and conditions of any proposed order and the basis for the
conclusion that prompt disclosure is required. The notice of intent shall
state & reasonable time by which the NRC office must submit a statement of

objection or concurrence,
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(3) If the NRC office concurs in the disclosure specified in the notice
of intent and if the disclusure does not reveal the identity of a confidential

informant, the presiding officer shall issue the order proposed.

(4) If the NRC office objects to the disclosure specified in the notice of
intent and anv ruch objection is disallowed, the presiding officer shall
promptlv certify the objection, the ruling disallowing the objection and the
accompanving record required by § 2.795f to the Commission for in camera
review without other parties present. The order of the presiding officer

shall be stayed pending Commission review,

(d) The presiding officer shall promptly notify all parties to the pending
adjudication and the Director, Division of Rules and Records, Office of
Administration, U.€, Nuclear Regulatory Commission thet a ruling relating to
the disclosure or nondisclosure of information has been issued or has been
certified to the Commission for in camera review without other parties
present, A notice of certification shall state the reason for the certification,
the certification date, and that, in sccordance with § 2,.705f, any party to the

adjudication mayv file a timely brief with the Commission,

§ 2.795f Pecord for Commission review; briefs.

(a) Every information disclosure ruling certified to the Commission for

in camera review pursuant to § 2,795e will be accompanied by a record which

shall consist of the information provided to the presiding officer in camera,
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all documents filed with the presiding officer by the NRC office making the
rotion for a protective order, including any statements of concurrence or
objection, the transcript of ery in camera oral presentation, the presiding
officer's notice of intent to require disclosure, stateme it of reasons why the

information should be disclosed, and information disclosure ruling.

(b) Within ten dayvs after the presiding officer issues ar order certifying an
information disclosure ruling to the Commission for in camera review, the NRC
office mey file a brief with the Commission in support of its objections to
dieclosure, The NRC office shall notify all parties to the adjudication that an
NPC brief has been filed, but need not serve a copy of the NRC brief on the
parties to the pending adjudication, Within seven deys after service of the
NRC notice, any party to the pending adjudication may file a brief with the

Commission,

§ 2.795g Commission review,

(a) Every information disclosure ruling certified to the Commission for review
under § 2,795e¢, together with the accompenying record ard any briefs, shall
be considered by the Commission in camera without other parties present,
Upon ite own initiative or upon request by the NRC office making the motion
for a protective order, the Commission may conduct an in camera oral
presentation without other partics present on any matter certified to it for

review under § 2,79%e,
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‘b) After review of the certified information disclosure ruling, the
eccompanying record and sny briefs, the Commission shall decide whether to
affirm, reverse, or amend the ruling. The Commission order may include any

terms or conditions deemed necessary or appropriate,

§ 2.795h Consent to disclose information; notice.

(8) The NRC office seeking a protective order under # 2,705¢c shall notify
the presiding officer or the Commission, as appropriate, and the Director,
Pivision of Kules and PRecords, Office of Administration, U.S. Nuclear
Regulatory Commission when (1) the office no longer objects to the disclosure
of all or part of the information; (2) the Inspection or investigation to which
the information subject to the order relstes is completed; or (3) there is any

other change in the status of the protected information,

(b) Information which an NPC coffice has consented to release shall be
disclosed to the parties anc made available for inclusion in the publie record
of the pending adjudication unless the Information relates to the identity of &
corfidentiel informant or vnless the Commission hes ordered otherwise. The
fdentity of a confidential informant may only be released by order of the

Commission,

§ 2,708 In cemera record deemed sealed pending further order,

(u) Whenever the presiding officer under § 2,.706e, or the Commission under
§ 2.795g, lssues a protective order to impose conditions on or to withhold
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disclosure of information, the in camera record on which the order is based

shall be deemed sealed pending further order.

(b) Mo part of any in camera record containing informetion pertaining to the
identity of a confidential informant may be included in the public record of a
pending adjudication or be made publicly evailable in any other way except

pursuant to Cormission order.

(¢) After notice by the appropriate NRC office that objection to the
disclosure of information has been withdrawn, or that an investigation or
inspection has been completed, snd subject to the requirement in para-
graph (b) of this section and to any other exemption from mandatory public
disclosure that may validly be claimed under the Commission's regulations,
ineluding any exemption that may be available under § 2,790 or §8 0.5, 9.61
or 9.95 of this chapter, the presiding officer or the Commission, as
sppropriate, shull order the in camera record unsealed and the information

made available for inclusion in the public record of the pending adjudication.

§ 2,706 FOIA request for release of protected information; release deter-

mination review,

(a) The Director, Division of Rules and Records, Office of Administration,
U.8, Nuclear Fegulatory Commission, uvpon notice by an NRC office that
information sul'cet to an FOIA request is also subject to a protective order
issued under § 2.708¢ or § 2.706¢, shall promptly notify the presiding officer

or the Commission, as spproprinte,
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(h) Upon notification of an FOIA request for release of protected
information, the presiding officer or the Commission, as appropriate, shall
review the beses for issuance of the protective order and determine, in the
light of any exemptions that may validly be claimed under the provisions of
the Freedom of Information Act and the Commission's regulations, whether the
irformation in whole or in part should continue te be protected or whether

and under what conditions it may be released,

f 2.795k Prohibition against use of information subject to protective order,

Information subject to & protective order to withhold disclosure may not be
used by the presiding officer in making any decision on the merits on any
issuc In contreversy in the pending sdfudication unless all parties to the
pending ac¢fudication have been nccorded access to the irformation either with

or without conditions.

Dated at Washington, D.C,, this day of , 1087,

For the Nuclear Regulatory Commission

Femuel J. CRITk
Secrotary of the Commission
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Enclosure 3

Comparative Text Identifying Differences
Between Proposed and Final Rule

New text underlined., Deleted text l1ined through. (Note: The under-
lined words "in camera" and the underlined subheadings ‘n § 2,740(b) are

not new text,)

For the reasons set out in the preamble and under the authority of the
Atomic Energy Act of 1954, as amended, the Energy Reorganization Act of 1974,
as amended and 5 U.S.C, 572 and 553, the Nuclear Regulatory Commission 1s
prepesina-ta-adept adopting the following amendments to 10 CFR Part 2,

PART ? « RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS.
1. The authority citation for Part ? is revised to read as follows:
Authority: Sections 161, 181, 68 Stat, 948, 953, as amended (42 U.S.C,
2201, 2231); sec. 191, as amended, Pub, L. 87-615, 76 Stat. 409 (42 v.S.C.
2241); sec, 201, BB Stat. 1242, as amended (42 U.S.C. 5841); 5 U.S.C., 552,
Section 7,101 also 1ssued under secs. 53, 62, 63, 81, 103, 104, 105,
68 Stat, 930, 932, 933, 935, 936, 937, .8, as amended (42 U.S5.C. 2073,
2092, 2093, 2111, 2133, 2134, 2135); sec 102, Pub, L., 91-190, £3 Stat.
853, as amended (42 U.5.C, 4332); sec. 301, BB Stat. 1248 (42 U,5.C. 5871).
Sectfons 2,102, 2,103, 2,104, 2,106, 2,721 also 1ssued under secs. 102, 103,
104, 105, 183, 189, 68 Stat. 936, 937, 938, 954, 955, as amended (42 U.S.C.
2132, 2133, 2134, 7135, 2733, 2239). Section 2,105 also fssued under Pub, L.
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07-415, 96 Stat, 2073 (42 U.5.C, 2239), § Sections 2.200-2.206 also issued
under secs. 186, 234, 68 Stat. 955, 83 Stat. 444, as amended (42 U.S.C, 2236,
2282); sec, 206, AR Stat, 1246 (42 U,5.C, 5846), Seetions-2:300-2+300-alse
dosued-wrder-Puby-ky-07-838,-00-88ab,-2074-£42-Ue8+6+-2433}¢ Sections
2.600-2,606 also fssued under sec. 102, Pub, L. 91-190, 83 Stat. 853 as
amended (47 U,5.C, 4332), Sections 2.700a, 2.719, and 2,795k also issued
under 5 U.S.C, 554, Sections 2,754, 2,760, 2.770, 2,780 also issued under

5 U,5.C. 557, Sections 2.790 and 2.795§ also issued under sec. 103, 68 Stat.
936, as amended (42 1.5.C, 2133) and 5 U.S.C. 552. Sections 2,800 and 2.808
also issued under 5 U,5.C, 553, Section 2.809 also {ssued under 5 U.S.C,

553 and sec. 29, Pub, L, B5-256, 71 Stat. 579, as amended (42 U.S.C. 2039).
Subpart ¥ also issued under sec
Pub, L. 97-425, 96 Stat, 2230 (42 U.S.C, 10154), Appendix A also ssued
under sec. 6, Pub, L, 91-580, R4 Stee, 1473 (42 U,S.C. 2135). Appendix B
also issued under sec, 10, Pub, L, 99-240, 99 Stat. 1859 (42 u.S.C. 20214).

2. In § 2,730, a new paragraph (1) 1s acded to read as follows:
§ 2.730 Motions,
* * * * *
(1) The provisfons of § 2.730(a) through (h) are not applicable
to motions filed pursuant to §§ 2.795 through 2,795k,

3, In § 2,740, paragraph (b)(1) 1s revised to read as follows:

§ 2.740 General provisions governing discovery.

* * * * »



(b) Scope of discovery, * * *
(1) In general, Parties may obtain discovery regarding any

matter, not privileged, which is relevant to the subject matter

involved in the proceeding, whether it relates to the claim or defense
of the party seeking discovery or to the claim or defense of any other
party, including the existence, description, nature, custody, condition,
and location of any books, documents, or other tangible things and the
fdentity and location of persons having knowledge of any discoverable
matter, For the purposes of this sectfon, privileged matter includes
information subject to a protective order issued under the special
procedures in §§ 2.795a through 2.795k. In a proceeding on an applica-
tion for a construction permit or an operating license for a production
or utilization facility, discovery shall begin only after the prehearing
conference provided for in § 2.751a and shall relate only to those
matters in controversy which have been fdentified by the Commission or
the presiding officer in the prehearina order entered at the conclusion
of that prehearing conference. In such a proceeding, no discovery shall
be had after the beginning of the prehearing conference held pursuant

to § 2,752 except upon leave of the presiding officer upon good cause
shown, It 1s not ground for objection that the information sought will
be inadmissible at the hearing 1f the information sought appears

reasonably calculated to lead to the discovery of admissible evidence,

. * * - *
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- . . * »
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§ 2,781 Separation of functions,

a) Inan i r *his subpart, an fficer or emp!

engaged in the perf n f investigati r 11t4 f i

r { rinaf 11 | 1 1ed i
advise a Commission adjudicatory employee about the initfal or final decision
n any di d 1 in | -

(1) In r ith th fal
2,795k of this part;

(2) _As witness or counse! in the proceeding;

Through \ nication ser | i on
the record of the proceeding; or

(4)_Through an ora! communication made both with ressonable prior
noti a1 parti nd wi nab! fty for all
respond,

. . . . .

5. In Subpart G, fmmediately following § 2.790, a new center heading and
new sections 2,795 through 2,795k are added to read as follows:



SPECIAL PROCEDURES FOR RESOLVING CONFLICTS CONCERNING
THE DISCLOSURE OR NONDISCLOSURE OF CERTAIN SENSITIVE INFORMATION
IN LICENSING PROCEEDINGS REEATING-FQ-AN-NRG-INVESTIGATION-OR
INSRECTHON-OR-FO-THE-4RENTITY-QF-A-GONFIBENTFAL - INFORMANT
AND-GhbMBR-HELhVANT-AND -MATRREAL-TO-A-RRNRING-ARIURICATION

L /.7952 Applicability of special procedures; official file.

(a) Sections 2,795 through 2.795k specify procedures for resolving
conflicts concerning the disclosure or nondisclosure of information relating
to-an-tnvestigation-ar-inspectian-ar to the fdentity of a confidential
informant or_obtained during an investigation or inspection and deemed
relevant and material to & pending adjudication. These procedures apply
to all NRC offices. The procedures are to be used whenever-an-NRG-affiee

may-he-wequired when, in rdance with fssfon' rd notif
policy or pursuan ar fr 1d1 fficer, an A4

be required to produce fnformation fn a pending adjudication, the disclosure
OF which and-the-NRC-abfiee-having-the-infarmation-helioves-that-diselosure

of-the-infarmation without a protective order, would prejudéee-an-investiga-
than-ar-inspeetion-ar reveal the identity of a confidential informant or
prejudice an ongoing investigation on inspection,

(b) As used in 8§ 2.795a through 2,795k, the term "presiding officer"
includes an administrative judge, an administrative law fudge, an Atomic
Safety and Licensing Board, and an Atomic Safety and Licensing Appea! Roard.

fe) Unless and unti] pubtiely released, all documents required by or
relating to the special procedures in 84 2.795a through 2,795k shall bear



the docket number and title of the proceeding, be marked "Not For Public
Disclosure - Protected Under 10 CFR §§ 2.795a - 2.795k," and be transmitted
to the Secretary in sealed double envelopes for deposit in the protected

section of the officia) docket file,

§ 2,795 Requirement to disclose relevant and material information,
In_accordance with the Commission's board notification policy, infor-

mation welating-ta-an-investiqation-ar-inspection-ar-to-the-vdentity-of-a

conbidential-informant-and deemed relevant and material to a pending adjudi-

catfon shall be disclosed to the parties to the adjudication by the NRC

office having the informatfon un'ess the information would reveal the

fdentity of a confidential informant or prejudice an ongoing investigation
or inspectfon. When an NRC office has information which it deems relevant
nd materia) nding adjudication but which could reveal the identity

of a confidential informant or fce an ing investigation or { -
tion, the ehat NPC office shall recuests the presiding officer by motion to

fssue a protective order imposing conditions upon the manner in which the
information 15 disclosed or withholding the information from disclosure,
heoawse-diselosure-without-a-prateative-ordam-wauid-produdice-an-inspeation
arcinvestigation-ar-revesl-the-ddentity-nf-a-confidentiai-infarmant,

§ 2.795¢ Motion for protective order; notice of motion,

(a) A motion for a protective order to impose conditions on or to
withhold disclosure of Information shall be addressed to the presiding
officer by the NRC office having the information, At the time a motion 1s



made and without revealing the substance of the information subject to

the motion, the NPC office shall notify the parties to the adjudication and
the Director, Division of Rules and Records, Office of Administration, U.S.
Nuclear Pequlatory Commissior, that a protective order to impose conditions
on or to withhold disclosure of information has been requested.

(b) A motion for a protective order may be made orally or in writing,
mey include a request for an ex-parte in camera oral presentationy without
other parties present, and shall include the following information, as
appropriate:

(1) A brief description of the nature of the information
subject to the motion;

(2) A brief explanation why the information fs relevant and
material to the pending adiudication;

(3) A brief statement indéeating-how-the-infarmation-relates
tocan-inspection-ar-investigation-and-the-status-af-the-inspection-or
tnveshigationy-dneluding-the-estimated-time-af-sompletiony whether the

nformation was obtained from a confidential informant or during an

ongoing investigation or inspection;
CddcA-shatement - that-the-infamation-reveals-the-tdentity-of-a

confidentini-infarmanty

é63 (4) An explanation of the basis of the motion for a protec-
tive order to impose conditions on or to withhold disclosure of the
information, including a brief explanation why and to what extent dis-
closure of the information without a protective order will sempremise

arcbmpedo-tho sandust-nboan-invastiantion-ar-inspeationy-ar reveal the



fdentity or otherwise compromise a confidential informanty or will

prejudice an ongoing investigation or inspection;
¢63 (5) The proposed relief requested.

§ 72,7954 Consideration of motion by presiding officer; procedure,

(a) A motion from an NRC office for a protective order to impose
conditions on or to withhold disclosure of information shall be considered
by the presiding officer in camera without other parties ether-than-the-NRG
staté present,

(b) The presiding officer may require or permit the NRC office
making the motion to make an ex-parte in camera oral presentation.

Attendance at an ewx-parte in camera oral presentation shall be 1imited

exclusively to the presiding officer, to appropriate NRC personnel, and to
any witness appearing at the reauest of the NRC office or the presiding

officers, and to a court reporter. The presiding officer shall prem:tiy

notify all parties to a pending adjudication of th rrence o' whem any
ex-parte in camera oral presentatfon, wiii-be-hedde The notice shall state
the purposey-témey-and-place of the ex-parte in camera oral presentation and
the approximate date a ruling concerning the disclosure or nordisclosure of
the informatfon subject to the presentation may be expected. The identity of
any witness and the substantive content of the information shall not be dis-
closed, If an ex-parde in camera oral presentation is conducted, a verbatim
transcript shall be made.
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§ 2.795¢ Determination to grant or deny motion for protective order;
requirement for Commission review,
(a) After consideration of a motion from an NRC office for a
protective order to impose conditions on or to withhold disclosure of

information, including any ex-parte in camera oral presentation, and after

finding that the information subject to the motion is both relevant and
material to the pending adjudication, the presiding officer shall determine,
in 1igkt of the Commission policy favoring full disclosure, whether
disclosure of the information without a protective order could adversely
affect the ability of the NRC te-eondyet-an-investigation-ar-inspection
fudiy-and-adeavatedy-er to protect the identity of a confidential informant

or to complete an investigation or inspection and whether and to what extent

atd-er-part-ef the information should be withheld from disclosure or only
disclosed subject to conditions.

(b) Every ruling requiring disclosure of the identity of a
confidential informant shall be certified to the Commission for review,
Pending Commission review, the order of the presiding officer shall be
stayed,

(e)(1) If the presiding officer grants the motion, the presiding
of ficer shall issue a protective order withholding disclosure of the
fnformation or conditioning its release, as requesteds appropriate,

(2) 1If the presiding officer determines that the motion should be
denfed in whole or in part, the presiding officer shall notify the NRC
office submitting the motion of the intent to order cisclosure. The

notice of intent to order disclosure shall specify the nature of the



- 1] -

information to be disclosed, the terms and conditions of anv proposed
order and the basis for the conclusion that prompt disclosure is
required. The notice of intent shall state a reascnable time by which
the NRC office must submit a statement of objection or concurrence.

(3) If the NRC office concurs in the disclosure specified in the
notice of intent and if the disclosure does not reveal the identity of
a confidential informant, the presiding officer shall issue the order
proposed.

(4) If the NRC office objects to the disclosure specified in the
notice of intent and any such objection is disallowed, the presiding
officer shall promptly certify the objection, the ruling disallowing
the objection and the accompanying record required by § 2.795f to the

Commission for ex-paete in camera reviews without other parties present.

The order of the presiding officer shall be stayed pending Commission
review,

(d) The presiding officer shall premptly notify all parties to the
pending adjudication and the Director, Division of Rules and Records,
Nffice of Administration, U.S. Nuclear Regulatory Commission that a
rulirg relating to the disclosure or nondisclosure of information has
been issued or has been certified to the Commission for ex-parte

in camera reviews without other parties present. A notice of certifica-

tion shall state the reason for the certification, the certification date,
and that, in accordance with § 2.795f, any party to the adjudication may
file a timely brief with the Commission,
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§ 2.795f Record for Commission review; briefs.
(a) Every information disclosure ruling certified to the Commission

for ex-parte in camera review pursuant to § 2.795e will be accompanied by a

record which shall consist of the information provided to the presiding

cfficer ex-parte in camera, all documents filed with the presiding officer

by the NRC office making the motion for a protective order, including
any statements of concurrence or objection, the transcript of any ex-parte
in camera oral presentation, the presiding officer's notice of intent to

reouire disclosure, statement of reasons why the information should be

disclosed, and the-presiding-effieeris-erders information disclosure

ruling.
(b, Within ten days after the presiding officer issues an order

certifying an information disclosure ruling to the Commission for ex-parte

in camera review, the NPC office may file a brief with the Coomission in

support of its objections to disclosure. The NRC office shall notify all
parties to the adjudication that an NRC brief has been filed, but need not
serve a copy of the NRC brief on the parties to the pending adjudication,
Within seven days after service of the NRC notice, any party to the pending

adjudication may file a brief with the Commission,

§ 2.795¢ Commiscion review.

(a) Every information disclosure ruling certified to the Commission
for review under § 2.795e, together with the accompanying record and any
briefs, shall be considered by the Comnmission in camera without other parties

ether-than-the-NRE-staff present, lpon its own initiative or upon request
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bv the NRC office making the motion for a protective order, the Commission

may conduct an ex-parte in camera oral presentation without other parties

present on any matter certified to it fo~ review under § 2.795e.

[b) After review of the certified information disclosure rulina, the
accompanyirg record and any briefs, the Conmission shall decide whether to
affirm, reverse, or amend the ruling. The Commission order may include any

terms or conditions deemed necessary or appropriate.

§ 2.795h Consent to disclose information; notice.
(a) The NPC (ffice seeking upen-whese-metion-the-presiding-efficer-or

the-commissiap-has-4cswed a protective order under § 2.795c impesing-eonds-

tiens-gn-ar-withheldiny-the-diselosyre-af-information shall notify the pre-
siding cfficer or the C-mmission, as appropriate, and the Director, Division
of Pules and Pecords, Of ice of Administration, U.S. Nuclear Regulatory

Commissior when (1) the office no longer objects to the disclosure of all or

part of the information; #ts-ehiection-te-disclosure-tn-the-parties-to-the

pending-adindication-af-all-ar-any-pertion-of-the-information-cubject-to-the
erder-is-withdrawny-when (2) the inspection or investigation to which aii-er
any-pertion-ef the information subject to the order relates is completedy; or

when-4¢-Jearns-0f (3) there is any other change in the status of the protected

information.
(b) Information which an NRC office has consented to release may shall

be disclosed to the parties and plaeed made available for inclusion in the

public record of the pending adiudication withewt-further-earder unless the
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information relates to the identity of a confidential informant or unless
the Coomission has ordered otherwise. The identity of a confidential

infornant may only be released by order of the Commission.

§ 2.7951 Fx-parte-#n In camera record deemed sealed pending further order.
(a) Whenever the presiding officer under § 2.795e, or the Commission
under § 2.795g, issues a protective order to impose conditions on or to

withhold disclosure of information, the ex-parte in camera record on which

the orcder is based shall be deemed sealed pending further order.

(b) No part of any ex-parte in camera record containing information

pertaining to the identity of a confidential informant may be included in
the public record of a pending adjudication or be made publicly available in
any other way except pursuant to Commission crder.

(c) After notice by the appropriate NRC office that amn-imspeetion-ep
investigatien-has-been-completed-gr-that obiection to the disclosure of

information has been withdrawn, or that an investigation or inspection has

been completed, whichever-is-eariiery and subject to the requirement in

paragraph (b) of this section and to any other exemption from mandatory

public disclosure that may validly be claimed under the Commission's regu-
lations, including any exemption that may be available under § 2,790 or
§§ 9.5, 9.61 or 9.95 of this chapter, the presiding officer or the Commis-

sion, as appropriate, shall order the ex-parte in camera record ireiwded

unsealed and the information made available for inclusion in the public

record of the pending adjudication.
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§ 2,795 FOIA recuest for release of protected information; release
determination review.

(a) The Director, Division of Rules and Records, Office of
Administration, U.S. Nuclear Pegulatory Commission, upon notice by an NRC
office that information subject to an FOIA request is also subject to a
protective order issued under § 2.795e or § 2.795g, shall promptly notify
the presiding cfficer or the Commission, as appropriate.

(b) Upon notification of an FOIA reavest for release of protected
information, the presiding officer or the Commission, as appropriate, shall
review the bases for issuance of the protective order and determine, in the
light of any exemptions that may validly be claimed under the provisions of
the Freedom of Information Act and the Commission's regulations, whether the
information in whole or in part should continue to be protected or whether

and under what conditions it may be released.

§ 2.795k Prohibition against use of information subject to protective order.
Information subject to a protective order to withhold disclosure may

not be used by the presiding officer in making any decision on the merits on

any issue in controversy in the pending adjudication unless all parties to

the pending adjudication have been accorded access to the information either

with or without conditions.

Dated at Washington, D.C., this day of 1987.

For the Nuclear Regulatory Commission.

Samuel J. Chilk
Secretary of the Conmission
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MUCLEAR REGULATORY COMMISSION

10 CFR PART 2

Adjudications; Special Procedures for Resolving

Conflicts Concerning the Disclosure or

Nondisclosure of Information

AGENCY: Nuclear Regulatory Commission.
ACTION: Withdrawal of proposed rule.
SUMMARY: The Nuclear Regulatory Commission is withdrawing a proposed

rule published in the Federal Register on May 22, 1985 (50 FR 21072.) In

this rule, the Commission proposed amending its rules of practice to provide
special procedures for resolving conflicts concerning the disclosure or
nondisclosure of information relating to an NRC investigation or inspection not
yet concluded or which would reveal the identity of a confidential informant
and deemed relevant and material to an adjudication. The Commission has
decided that in view of the few remaining licensing proceedings and the
consequent limited number of occasions in which the proposed procedures
might be used in those proceedings, an existing policy statement is an
adequate means of resolving these conflicts and thus there is no need at this

time to codify the proposed procedures,



DATE: This withdrawal is effective (insert date of publication of notice of

withdrawal in the Federal Register.)

FOR FURTHER INFORMATICN CONTACT: Jane R. Mapes, Senior Attorney,
Rulemaking and Fuel Cycle, Cffice of the General Counsel, U.S. Nuclear

Regulatory Commission, Washington, D.C. 20555; Telephone: (301) 492-8695.

SUPPLEMENTARY INFORMATION: |In its Statement of Policy on Investiga-
tions, Inspections and Adjudicatory Proceedings published in the Federal
Register on September 13, 1984 (49 FR 36032-36034) the Commission
reemphasized the importance and need for full disclosure of information in an
adjudication so that all issues in controversy in the adjudication may be fully
resolved. At the same time, the Commission recognized the need in certain
circumstances to limit disclosure to avoid compromising an NRC inspection or
investigation or to protect a confidential informant., In its policy statement,
the Commission identified a procedure under which the NRC staff would
provide ar. adjudicatory board with an explanation of the basis for its concern
about disclosure and would present the information to the boerd in camera
without other parties present. Recognizing that this procedure would be a
departure from normal Commission practice, the Commission directed the staff

to initiate a rulemaking proceeding.

Accordingly, on May 22, 1985, & notice of proposed rulemaking was published
in the Federal Register (50 FR 21072-21077) proposing amendments to the

Commission's rules of practice (10 CFR Part 2) that would provide special



ex perte in camera procedures for resolving conflicts concerning the

disclosure or nondisclosure of informaticn deemed relevant and meterial to an
aCjudicatior &nd relating to an NRC investigation or inspection not yet
concluded or likely to reveal the identity of a confidentiel informant. On
May 31, 1985 (50 FPR 23138-23139) a correction notice was published. On
July 26, 1985, the cate for submitting comments on the proposed amendments

was extendec to August 23, 1985 (50 FR 30446-30447.)

The Commission received nine letters of comment expressing the views of
interested utilities, professional organizations, private counsel, intervenors
and incividual members of the public. No commenter was satisfied with the
text of the rvle as proposed. Most of the commenters recosnized the
Commission's need to withhold or ctherwise protect information in order to
protect a confidential scurce or to avoid compromising an ongoing investiga-
tion or inspection and the consequent necescity for in camera presentations.
However, the commenters uniformly opposed using ex parte techniques to
achieve that objective. The principal objections voiced by the commenters
were that the proposed procecdures are illegal, unnecessary, contrary to due
proccss and unfair. One commenter stated that if the Commission's rules of
practice were amended as proposed, decisions reached in proceedings in which
the proposed procedures were used would be suvbject to & greatly increased
risk of judicial reversal. In addition, the proposed amendments were faulted
as bad public policy. Several commenters suggested alternative methods,
dependent principally upon the use of protective orders, to achieve the

objectives sought by the Commission.



Since publication of the notice of proposed rulemaking in 1985, the Commission
hes made certain decisions respecting its board notification policy and
procecdures which are expected to reduce significantly the occasions on which
the prcposed preocecdures would actually be used. For, as the Commission
made cleer when it promulgated ite Statement of Policy on Investigations,
Inspections and Adjudicatory Proceedings, the Statement and any implementing
procedures onlv take over "once a determination has been made, under

established board notification procedures, that information should be disclosed

to the boards and public but OI [the Office of Investigations] or staff
believes that the information shculd be protected.” (492 FP 36032 at 36033,

September 13, 1984, emphasis supplied.)

The Commission's board notification policy and procedures have been in effect
for many years and serve an important purpose - to keep the boards and the
Commiseion advised of matters whch may need to be considered in making
licensing and other regulatory decisions, particularly matters which present
serious safety or environmental issues. Recentlvy, the Commission directed
significant chenges in the manner irn which its board notificetion policy and
procecvres are implemented. These changes were first enunciated by the
Commission in a Memorandum and Order issued January 30, 1986 in

Louisiana Power & Light Company (Waterford Steam Electric Station, Unit 3)

Docket No. 50-382-OL, CLI-86-1, 23 NRC 1, affirmed sub. nom. Oystershell

Alliance, et al, v. U.S, Nuclear Regulatory Commission, et &l., No. 85-1182,

U.S.C.A.D.C., Septimber 9, 1986, F.2d . Subsequently, at the

express direction of the Commission, the changes in the manner in which the



Commission's board notification policy is being implemented were formally
incorporated in NRR Office Letter No. 19, Revision 3, issued May 29,

1/ On June 3, 1986, the Executive Director for Operations directed

1986.
other MNRC staff offices to revise the implementation of their board notification

policy end procedures consistent with Revision 3 of NRR Office Letter 19.

Under the Commission's board notificatior policy and procedures as now
implemented, NRC offices and staff & are only required to notify the boards
when they are apprised of allegations and new information not previously
submitted to the beards which are relevant and material to the issues in
controversy in the proceeding. If the information is not relevant and
material, the staff has no obligation to inform the boards. Moreover, under
current practice, *ho facts on which an allegation is based must be
substantiated ancd the implications drawn from those facts must be shown to

be valid before any notification is made.

The above-described changes in the implementation of the Commission's board
rnctificatior policy are expected to have the effect of severely limiting the
circumstances in which the proposed procedures would be applicable. These

circumstances are further limited by the fact that the number of pending

1/ This document is available for inspection at the NRC Public Document
Room, 1717 H Street, N.W., Washington, D.C.

2/ As used in this preamble, the term "staff" is intended to refer to all
NRC offices.



adjudicatory proceedings is small and it is unlikely that large numbers of new

proceedings will be initiated in the near future.

The Commissicn has reviewed its Statement of Policy on Investigations,
Inspections, and Adjudicatory Proceedings in light of the above-described
changes. On the basis of the guidance provided in the Policy Statement, the
Commission hes concluded that it could, using existing procedures, adequately
protect information from disclosure in those very rare instances in which such
protection might be needed. In view of the controversial neture of the
proposed procedures and because it now appears that such procedures will
seldom bhe used, the Commission has also concluded that codification of the

proposed procecures in the Commission's rules of practice is not warranted.
Accordingly, for the foregoing reasons, the Commission hereby withdraws the
notice of proposed rulemaking published on May 22, 1985 (50 FR 21072 -

21077), and terminates this rulemaking proceeding.

Dated at Washington, D.C., this day of , 1987,

For the Nuclear Regulatory Commission

Samuel J. Chilk
Secretary of the Commission



