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UNITED STATES OF AMERICA
HUCLEARR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of

Docket Nos, 50-6440 CL

THE CLEVELAND ELECTRIC
S0-441 OL

ILLUMINATING CO. ET AL.

(Perry Muclear Power Plant,
Uynits 1 and 2)
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MOTICN FOR A CONTIMUANCE

I. INTRODUCTION

The Commission has scheduled o meetin? for ceptember 5, 178é
o¢ which it will consider issuance cf a full power license rbr
Unit | of the Perry Nuclear Pewer Plant, See 51 FR 250643
(Qugust 12, 198&), Suntchine Act Meetings ("Friday, September 3,
10: @0 AM, Discussion/Possible Vote on Full Pover operating
License for Perry-1"), At this meeting the commission will also
consider the implications of the January 31, 1986 earthquake
centered about 10 miles from the Perry facility, See CLI-86-07,

slip OP, at &, Because issuance of the full power licanse will

deprive Intervenor Qhio Citirzens faor Reeponsible Energy (*OCRE")
of its rights and status as an intervenor, thereby prejudicing
ite case

on Judicial review of CLI-86-07, OCRE hereby moves that the
Commiesion continue its scheduled meeting and refrain from
issuina a full power license for Ferry ynit 1 pending the

outcome of Qhio Qitizens for RQSPOH!ile;EDQng. Inc, V. NRGC,

case NO, B&é~-3355: pefore the Sivth Circuit Court of AprPeals,

A% this motion seeks a stay of & proposed Commission action,

‘rhe four factors of i@ CFR 2.788(e) are addressed below and are
rfn—.-"-.&_u._ Y :
found to weigh in OCRE's favor, r EXHIT |
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II. GROUNDS FOR THE CONTINUANCE
A, Likelikhood of Prevailing on ApPpPeal

As thoroughly discussed in the Petitioner’'s Brief, failed
nugust 19, 1984 with the Court, the NRC in CLI-84-07 cxeorly
violated the Atomic Energy ACt and the Adminisktrative Frocedure
Ack, Surely such blatant disregard for statutory requivements
as exhibited by the Commission’s Order will noct withsztand
judicial scrutiny,

In 2ALI~8&-27 the Commissicn vidlated Section 189 (a) of the
Atomic Energy Act by summarily denying OCRE its right to 4
hearing guaranteed by that section, That the Comwission
persists in skirting the requirements of Section 189(a), despite

judicial admanition in Ynion of Concerned Scientists v, NRC

(*UCsS*), 735 F.2d 1437 (D.C. Cir. 198¢) and San Luis ObisPo

Mothers for Feace et al v, NRC, 751 F.,2d 1287 (D.C. Cir, 1984),

does not bSode well for the fate of CLI-84-07,

The Commission’s action was furthermore an arbitrary and
copriCons abuse of discretion, CLI-B4-0B7 is the culmination OF
A series of obuses never befora combined in a Commission action,

MOt content to sua sponte interfere with the orderly Progress

of the seismic issue before kthe Appeal Roard, the proper
tribunal for its consideration, the Commission, without benefit
of advance public notice Oof its 5 PM April 17 affirmation

meeting (as reguired by the Sunshine Act) ond without giving any

party t0o the Perry proceeding an opportunity *o be heard, ruled



that the ApPpeal Board did not have the powers clearly accoraed
t0 it by the NRC's own regulations (e,9,, 10 CFR 2,785). 1In a
particularly peculiar inversion of logic, the Commission ruled
that the Appeal Board did not have the authority to conduct an
e¥ploratory *mini-hearing® to aid its determination on & mocicn

t0 recpen tre record, a procedure the Appeal Board had used

previously without Commission interference, See Pacif - -C QOS and

gllctric ¢co. (Diaklo Canyon Nuclear Power Plant, Unics 1 and 2)

ALAB-75&, 1B MRC 1346 (i983). It is beycnd compr2hension why
the Commission suddenly finds odious the very same procedure it
pPreviously accepted, Surely the Court will 100k upon CLI-Bé-E7
with dis’ avor,
B, Irreparable Harm

Under Sestion 189(a) of the Atomic Energy Act, OCRE is
entitled to an adjudicatory hearing On issues material to the
ultimate licensing decision. UCS at 1442, The 1issue of the
adequacy Of the Perry seismic deésign in light Of the January 31
garthquake 1%, by the Commission’s regulations (and 1ts own
admission in CLI-84~-07), material to the ultimate licensang
d4ecision, However, once the Commission issues 4 full power
license for Perry (and necessarily disposes Of the seismic
The

133Ue) the ‘ultimate licens:ing decision* is made,

proceeding 1% terminated, and with it QOCRE’Ss rights under the

peomic Energy ACt,

Thus, a full power licensing decision will render moot

OQCRE's cose before the Court, as QOCRE will no longer possess the



right to a hearing upcn which it has staked a claim in its
Petitioner’s Brief, A continuance to preserve OCRE’s rights angd
stotus is therefore necessitated,

¢, Herm to QOther Parties

The only party which could possibly be harmed by @
continuance 1% APRlacants, Howev: ., ApPPlicantse have Tnot
demonstrated that they are in fact (=ady to receive a fFull power
license, Events such as the infamous charcoal fire in tne
offgas system (and others identified in the LERS) demonstrate
that APPlicants are plagued by continual human error apparently
rooted in a persistent inability to follow procedures,
Applicants therefore might benefit from more experience at low
pOwer during which they can rectify this deficiency.

The series of poor performance at Fermi-2 and River Bend are
perrnaps indicative of premature issuance of full power licensées,
o the detriment of everyone, One of the lessons of the Three
Mile Island accident and the June 1985 Davis-pesse incident 1is
that, regardless of the offsite consequences, the utility as
certainly a casualty, More time spent now correcting weaknesses
could prevent costly shutdowns later,

0., Where che Public Interest Lies

*mere can be no doubt that the public interest demanas &
full and fair consideration of the earthquake issue With
opportunity for meaningful participation by JCRE. *Qongress

vested in the Fublic, as well as the NRC staff, a role in



assuring safe operation of nuclear power plants,®

However, the scheduled Commission meeting, bearing 1
resemblance to an adjudicatory hearing held pursuant
Administrative Procedure Act, can in no way fulfil the
fongressional mandate, The public¢ interest would clecarly be
served by a continuance t¢o preserve OCRE's right to o hearang
Junder the Atomic Energy RARCt,

The catastrophe at Chernobyl also demonstrates the
weaknesses aof a system which stifles public scrutany, The
vactims OF Sii¢ aster are not limited to those who would
have exercised hearing rignts had they been available, but
1Nclude the population at large, The Commission’s mandate to
safeguard the health and safety Of the pPublic dactates that &
decision to license Perry, absent a full investigation anto the
safety threat posed by observed local seismicity, would be
tantamount t0 an abrogation of statutory responsibility, The
overriding need to protect the public requires that full powver
lacensing for Perry be withheld,

CONCLUSION

The four CFR 2.788(e) favor a continuance OfF
the COommissic ch meeting pend:i:ng the outcome of QCRE’S
case on Jjudicial review Of CLI-846-07,. OCRE prays that the
Commissaion 3 EC moved,

Respectfully submitted,

Dy » . F T susan L, Hiatt
‘DA rs:b- A”Uq «)sé/

OCRE Representative
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mentor, oM Qs

~14iy ~E
L<d O -

€ T4
~ - 4




CERTIFICATE OF SERVICE

This is to certify that copies of the foregoing were served by

- | Py
d.po'}i ‘:O:h:fu-iﬁQQ:;-:a

below,

postage prepaid,

firsc class,
19846 tO0 those on the Service Laist

this

Susan L, Hiatt

EXPRESS mAiIL

* G
SERVICE LIST

X Mr, Lando W, Zech, Jr,, Chairman
U.S, Nuclear Regulatory Commission
1717 H Street, N.W.

Wwashington, D.C. 286555

M Hr, Joames K, Asselstine, Commissioner
U.5, Nuclear Regulatory Commission
1717 H Street, N.W.
washington, D.C, 28I5S5

4 Mr, Thomas M, Roberts, Commissioner
U.S. Nuclear Regulatory Commission
1717 H Street, N.W.
washingtonrn, D.C. 20555

3 Mr, Frederaick M, gernthal,
U.S., Nuclear Regulatory Commission
1717 H Street, N.W.

Wwasnhington, D.C, 20555

A< Mr, Kenneth M, Carr, Commissioner .
U.S., Nuclear Regulatory Commission
1717 H Street, N.W,

washington, D.C. 283535

Commissioner

HR. GLENN 0. BRIGHT 2
ATOMIC SAFETY & LICENSING ©0F:
U.5. NUCLEAR REGULATORY COHH.
WASHINGTON, D.C. 28555

ALAN S. ROSENTHAL , CHAIRMAN
ATOMIC SAFETY & LICENSING APPI

BOARD
U.S5. NUCLEGR REGULATORY COnit.

UASHINGTON, D.C. 2@555

DR. UW. REED JOHNSON
ATOMIC SAFETY & LICENSING RPPI

BOARD
U.5. NUCLEARR REGULRTORY COnir.

UASHINGTON, D.C. 28555

HR. HOUARD A. LILBER
ATOMIC SAFETY & LICENSING RPP!

BORRD
U.S. NUCLEARR RESULRTORY COmm.
UASHINGTON, D.C. 28555

A4 gamuel J, Chilk, Secretary of the Commission

U.S, Nuclear Regulatory Commission

1717 H Street, N.W.
washaington, D.C., 283553

JANES P. GLEASUN, CHAIRMAN

RTOMIC SAFETY & LICENSING BOARD )
513 GILHMOURE DR.

SILVER SPRING, MD 29591

DR. JERRY R. KLINE

RATOMIC SAFETY & LICENSING BORRD
U.5. NUCLERR REGULATORY COMHM.
WASHINGTON, D.C. 28555

M€ uAY SILBERG, ESa.
ggnu. PITTHAN, POTTS, & TROUBR:
1888 M ST. Nu
UASHINSTON, D.C. 20036

M- COLLEEN P. WOODHEAD, Es0
OFFICE OF THE [ BAL [
Sngoﬁ EXECUTIVE LEGAL ©

.5. NUCLEAR REGUL ;
UASHINGTON, D.o. aggggv -

€ DOCKETING & SERUICE SEC
BngcEUgisggE secnsrgggTIDN
.S REGULAT
UASHINGTON, D.C. easggY S



