UNITED STATES

NUCLEAR RESULATORY COMMISSION
WASHINGTON, D.C. 20865-0001

September 18, 1997

Mr. Gerald Charnof¢

Counse) for Great Bay Power Corporation
Shaw, Pittman, Potts & Trowbridge

2300 N Street, N.W.

Washington, DC 20037-1128

Dear Mr. Charnoff:

This letter responds to your letter dited August 11, 1997. in which yOu

our earlier request for reconsideration of our determination of
whether Great Bay Power Corporation (Great Bay) is an "electri- ut111t§' under
the NRC's current definition in 10 CFR 50.2. “You indicated that “the Staff
has not correccly resolved Great Bag;s request for reconsideration on whether
1t 1s an ‘electric utility' under the Commission's current regulations.*

In support of your request, you stated:

As pointed out in Great Bay's February 21, 1997 petition, all of
Great Bay's rates -- including those for lTong-term sales and spot
market sales -- are ... established by ... a separate regulatory
authority ... -- the Federa)l Energy e?ulatory Commission
("FERC"). Both are equally subject to FERC jurisdiction and
regulation and no distinction can be drawn between them. Further,
as shown in the June 24, 1997 supglement to its petition, Great
Bay recovers the cost of the elec ricity it generates through the
long term and short term rates auzggﬁizgngx FERC. Therefore,
Great Bay meets the NRC's inition of "electric utility"
under 10 C.F.R. § 50.2 ... (Your letter dated August 11, 1997,

p. 2. supplied the emphasis.) ,

You further stated that "the Staff concludes that Great Bay is not an electric
utility because its FERC authorized lTong term and short term rates are not
established through a ° - -0of - staT
However, these words apgear re int definition of an electric
utility in 10 CFR § 50.2. Rather. they appear on ; in the new proposed draft
regulations set forth in the attachments to SECY-97-102. 'Pr sed Rule on
Financial Assurance Requirements for Decommissioni Nuclear r Reactors,’
May 16, 1997, which have gst to be published for public comment.” (Your
letter dated August 11, 1997, p. 3. supplied emphasis.)

We continue to believe that Great Bay does not meet the current definition of
electric utility contained in 10 CFR 50.2. We believe that the statement of
considerations to the 1984 financial qualifications rule that instituted the
current definition of electric ut111t545upports our interpretation of the
definition. (49 Fed. Reg. 35,747 (1984)) The statements of consideration in /|
that rulemaking stated: ‘
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G. Charnoff .2- September 18, 1097

It 15 well establisred that public utility commissions (PUCs) are
legally bound to se. a utility's rates such that all reasonable
costs of serving the 1ic are recovered, assuming prudent
menagement of the utility. (49 Fed. Reg. 35,748)

Another part of the statements of consideration indicated:

It 1s not uncommon for a rate commission to deny certain requested
Cost items or portions thereof. These disallowances. however,
deny a utility only a portion of its total revenues. The amount
of the disallowance may be reflected in a smaller profit margin,
but the costs denied by the ratemaking bodies are not so great
that the amount of these disallowances would exceed operating
costs. NRC conversations with ratemaking bodies...confirm that it
15 standard practice among ratemaking bodies to factor in the
amount of disallowances to ensure that utilities receive enough
rate relief when a plant goes into operation to recover all
reasonable costs of safe operation. (49 Fed. Reg. 35,749)

Finally, the statemerts of consideration included the following conclusion:

The Commission believes that the record of this rulemaking
demonstrates generically that the rate process assures that funds
needed for safe operation will be made available to regulated
electric utilities. (49 Fed. Reg. 35,750)

As these statements from the 1984 rulemaking indicate, the current definition
of electric utility is based on an entity bei subgect to a traditional cost-
of-service ratemaking process. Great Bay. on the other hand, has market -based
tariffs. As pointed out in the exemption dated July 23, 1997,

"Although. . FERC may ‘accept ' market-based tariffs consistent with FERC's
statutory res?ons1b111t1es to ensure that rates are Just and reasonable, the
FERC's fulfiliment of its responsibilities does not necessarily mean that the
particular electriciticseller involved thereby meets the NRC's definition of
electric utility." * cepting” market-based rates 1s not the same as FERC
"establishing” rates sufficient to recover the cost of the electricity through
& cost-of-service ratemaking process.

As {ou pointed out in your letter, "Whereas five years ago virtually all
utilities regulated by FERC were authorized to charge just and reasonable
rates based on their cost-of-service, today. FERC has authorized many,
including Great Bay, to charge market-based rates and has deemed those rates
to be just and reasonable under the Federal Power Act." (Your letter dated
August 11, 1997, ﬁ' 5. footnote 4.) It was the traditional cost-of-service
rate regulation that all rate regulators, including FERC, used unti] about 5
years ago that formed the basis of NRC's 1984 financial qualifications
rulemaking that promulgated the current definition of electric utility.
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Additionally, as the July 23, 1997 exemption stated

Great Bay states that it recovers the cost of the electricity it
sells. Although the staff agrees that Great Bay has provided
évidence that 1t can generate sufficient cash to pay for its share
of Seabrook-related expenses. Great Bay has not indicated that it
will recover full costs. including non-cash costs. The NRC's
definition of electric utility, again, is based on cost recovery
s a result of the action of an independent rate-setting
authority, such as FERC, rather than merely a positive cash flow
resulting from then favorable market conditions

(exemption, p. 5)

In supplemental information that Great Bay filed through an affidavit by Frank
W. Getman, Jr., dated June 3, 1997, the actual and projected in.ome statements
for the years 1996 through 2001 for Baycorp Holdings, Ltd., the parent company
of Great @ay. indicated that net income over the entire 6-year period will be
negative The intent of the current definition in § 50 Z presupposes that
rate regulation will be sufficient to allow an electric utility licensee to
recover the cost of the electricity from the plant for which it is licensed
As indicated in the statements of consideration from the 1984 financia)
qualifications rule provided above, recovery should be sufficient “to ensure
that utilities receive enough rate relief when a plant goes into operation to
recover all reasonable costs of safe operation.” The Commission did not
exclude nor-cash costs when referring to "all costs." The statements of
consigeration make clear that traditional rate regulation would ensure that
electric utility licensees would be able to consistently earn sufficient

revenues 1o cover all costs, Great Bay's submittals Indicate that it will not
meet this test

In your August 11, 1997, letter. you also requested that you be given the
opportunity to argue Great Bay's status as an electric utility before the
Commission. The Commission's regulations at 10 CFR 50.12 do not provide such
an opportunity in connection with the granting of an exemption, and there is
no pending proceeding before the Commission in which oral argument may be
granted by the Commission under its rules.

' Great Bay did not provide actual and projected income statements of

1ts own for the 6-year period. However, the staff notes that actual and
projected revenues over the entire period for Great Bay as provided in its
cash statements are equal for all 6 years to those of éaycorp Holdings. Ltd
Thus . the staff believes that income statements for Baycorp Holdings. Ltd. can
De used to project the costs related to Great Bay's share of the Seabrook
plant. voth cash and non-cash expected 10 be recovered by Great Bay. Because
Great Bay has indicated that projections for 1t and its parent company are
proprietary, we have not included actual dollar amounts from these statements
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For the foregoing reasons. I conclude ihat there s an adequate basis for the

staff's conclusion that Great Bay does not meet the NRC's definition of
electric utility in § 50.2.

Sincerely,

M%ﬁm' % "Director

Office of Nuclear Reactor Regulation
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. Coling

Samuel J. Collins, Director
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August 11, 1997

Samuel J. Collins, Director

Office of Nuclear Reactor Regulation
One White Flint North

11555 Rockville Pike

Rockville, M) 20852

Dear Mr. Collins:

This letter is in response to the exemption order issued on July 23, 1997 by
the Nuclear Regulatory Commission's ("NRC") Office of Nuclear Reactor
Regulation (hereinafter referred to as "Staff*) w. which the Staff extended the
January 22, 1997 temporary exemption previously granted Great Bay Power
Corporation ("Great Bay") from certain requirements of 10 C.F. R. § 50.75(¢)(2).
Great Bay believes that the Staff has correctly found that Great Bay meets the
requirements for an exemption under 10 C.F.R. § 50.12, but that the Statf has not
correctly resolved Great Bay's request for reconsideration on whether it is an
"electric utility” under the Commission's current regulations.

The NRC's Exemation Action Conforms To Its Resulations

As the Staff observed, the supplemental financial information submitted by
Great Bay on June 4, 1997 shows that Great Bay “will be able to generate cash flow
in excess of that needed to fund its proportionate share of operating costs and
decommissioning funding obligations" (page 5). Further, a< the Staff noted, Great
Bay has made good faith efforts - and Great Bay will continue to exert such efforts
- to secure a surety bond at reasonable costs. However, as reported by Great Bay
on July 7, 1997, it appears that, in the absence of a number of utilities who might
require a financial assurance mechanism such as a surety bond, the only insurance
mechanism for a single facility would require the utility to pre-fund the entire
obligaticn. As the Staff observes, for Great Bay to fund or collateralize the insurer
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for its entire decommissioning obligation "would make it difficult, if not
impossible, for Great Bay to meet its day-to day obligations," and therefore “the
underlying purpose” of 10 C.F. R. § 50.75(¢)(2) "would not be served by attempting
to apply the rule under these circumstances” (page 8).

Thus, as the Staff found, Great Bay meets the criteria for an exemption
under 10 C.F.R. § 50.12. Indeed, Great Bay believes that under the circumstances a
longer extension than that granted by the Staff would have been appropriate, both
because Great Bay has shown sufficient cash flow to meet its operating costs and
decommissioning funding obligations and because a longer exemption period
would allow changes to occur in the industry that might lead to a market being
developed for a surety bond mechanism, such as that which Great Bay has so far
unsuccessfully sought to obtain. Nevertheless, the extension of the exemption
provided by the July 23, 1997 order does provide Great Bay with necessary,
immediate relief and Great Bay will certainly comply with the conditions attached
to the exemption by the Staff.

Great Bay does not believe that the Staff's latest exemption order correctly
resolves its February 21, 1997 petition for partial reconsideration of the the earlier
January 22, 1997 exemption order. In that petition, Great Bay had requested the
Staff to reconsider its preliminary finding in the January 22, 1997 exemption order
that Great Bay is not an "electric utility" as defined by the NRC in 10 C.F.R. §
50.2. The conclusion in the January 22, 1997 exemption order was based on a
supposed distinction between long-term and short-term rates. As pointed out in
Great Bay's February 21, 1997 petition, all of Great Bay's rates - including those
for long-term sales and spot market sales ~ are "established by . . . a separate
regulatory authority" - the Federal Energy Regulatory Commission ("FERC").
Both are equally subject to FERC jurisdiction and regulation and no distinction can
be drawn between them. Further, as shown in the June 4, 1997 supplement to its
petition, Great Bay recovers the cost of the electricity it generates through the long
term and short term rates MFERC. Therefore, Great Bay meets the
NRC's current definition of "electric utility" under 10 C.F.R. § 50.2, and properly
should not be subject to the decommissioning funding requirements of 10 CF.R. §
50.75(¢)(2). In both its February 21, 1997 petition and its June 4, 1997 supplement,
Great Bay requested an opportunity to orally argue this matter before the
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Commission in the event the Staff declined to make a finding that Great Bay is an
electric utility.

In its recent July 23, 1997 exemption order, the Staff acknowledges, as Great
Bay had argued in its petition, that "[t]here is no distinction between long-term and
short-term sales in connection with the [NRC's) definition of electric utility”
(page 4). Although agreeing with Great Bay that the rationale of the January 22,
1997 exemption order was incorrect, the Staff still incorrectly concludes that Great
B2y is not an electric utility under the NRC's current definition in 10 CF.R. §
50.2. Rather, the Staff concludes that Great Bay is not an electric utility because its
FERC authorized long term and short term rates are not established through a
"wraditional cost-of-service ratemaking process” (pages 4 and 5; emphasis added).
However, these words appear nowhere in the current definition of an electric
utility in 10 C.F.R. § 50.2.% Rather, they appear only in the new proposed draft
regulations set forth in the attachments to SECY-97-102, "Proposed Rule On
Financial Assurance Requirements For Decommissioning Nuclear Power
Reactors," May 16, 1997, which have yet to be published for public comment.*

"N 7

“In perunent part, 10 C.F.R. § 50.2 currently provides ( emphasis in onginal)

Electric uttlity means any entity that generates or distributes
electricity and which recovers the cost of this electrcity, either
directly or indirectly, through rates . . . established by a separate
regulatory authonty. Investor-owned utilities . . . are included
within the meaning of "electric utlity.”

“In perunent part, the draft proposed regulations would define electric utility as follows (italics
emphasis in onginal; underlined emphasis added)

Electric wtility means any entity that generates, transmuits, or
distributes electricity and that recovers the cost of this electnicity,
through rates established by a regulatory authonty Rates
must be established by a regulatory authority either directly
through traditional "cost of service” regulation or indirectly
through another non-bypassable charge mechanism Public
utility districts, municipalities, rural electric cooperatives, and State
and Federal agencies, including associations of any of the
foregoing, that establish their own rates are included within the
meaning of "electric utility.”
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The proposed definition of "electric utility" in SECY-97-102 is also
intriguing in this regard in that it would omit a relevant portion of the final
sentence that appears in the present definition of "electric utility.” The proposed
omission is "Investor-owned utilities, including generation or distribution
subsidiaries, . . . are included within the meaning of 'electric utility"." Great Bay
has previously contended to the Staff that the plain meaning of this sentence would
include Great Bay as an "electric utility." Is it only a coincidence that the Staff
would now propose to omit these very words from the proposed new definition of
"electric utility"?

it goes without saying that draft proposed regulations can have no legal
effect whatsoever until properly promulgated under the Administrative Procedures
Act. See, £.g., 10 C.F.R. Part 2, Subpart H; Connecticut Light & Power Co. v.
NRC, 673 F.2d 523, 533-34 (D.C. Cir.), cert. denied, 459 U.S. 835 (1982).

Wholly apart from the legal bar precluding reliance on the draft proposed
regulations, there are strong policy reasons why the draft regulations should not be
adopted by the NRC and therefore they certainly should not be applied
prematurely to Great Bay. As applied to Great Bay in the July 23, 1997 exemption
order, the new draft proposed regulations could thwart major efforts by FERC to
restructure the electric utility industry. As an integral part of Order No. 588
(which requires electric utilities subject to FERC's jurisdiction to offer
non-discriminatory open-access transmission services to all eligible users), FERC
has required the functional unbundling or separation by utilities for rate purposes
of their generation, transmission, distribution and power marketing functions.¥
Structural unbundling (i.¢., the formal disaggregation of the various functions and
related assets into separate companies), although not explicitly required, is the

¥The Commission concluded that functional unbundling, along with other safeguards established
in Order Nos. 888 and 889, would be a reasonable and workable means of assuring
non-discriminatory open access transportation
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natural consequence of Order No. 888, and is already occurring in a variety of
states like California and Massachusetts. ¥

To the extent that owners of nuclear utilities structurally unbundle their
generation facilities, including their nuclear plants, into separate generating
companies, which would charge market-based rates deemed just and reasonable by
FERC - thus fulfilling goals established by FERC ~ these new companies would be
in a position similar to Great Bay. NRC's application of its definition of electric
utility as set forth in the July 23, 1997 exemption order would result in these new
entities facing the same predicament as Great Bay does today and therefore will
necessarily cast grave uncertainty over the restructuring process of utilities owning
nuclear power plants.

Because of the importance of this issue to Great Bay (and to the industry
at large), Great Bay renews its request for reconsideration of whether it is an
"electric utility" under the NRC's current regulatory definition as well as its
request for an opportunity to orally argue this matter before the Commission. In
the meantime, Great Bay will continue to pursue its efforts to obtain a surety bond
at reasonable costs in accordance with 10 C.F. R. § 50.75(e)(2) and will comply
with the other conditions set forth in the July 23, 1997 exemption order.

Si?cerely,, ~
N /Y g

/ L \L \_}“ {‘{i‘ (— P § Y ‘J“.f_
Gerald Charnoff \

\J
Counsel for
Great Bay Power Corporation

-\

“The electric utility industry today is vastly different than it was five and ten years ago. While
historically, local electric utilities generated, transmitted and distributed power to their customers,
today after changes brought about by Congressional action (under PURPA and the Energy Policy
Act of 1992) and by numerous state legislatures and PUCs, the nation is fast approaching a
competitive market for the generation of electricity. In this regard, whereas five years ago
virtually all utilities regulated by FERC were authorized to charge just and reasonable rates based
on their cost-of-service, today, FERC has authonized many, including Great Bay, to charge
market-based rates and has deemed those rates to be just and reasonable under the Federal Power
Act.
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cc:  Dr. Shirley Ann Jackson, Chairman
Office of the Chairman

Nils J. Diaz, Commissioner
Office of the Commissioners

Greta ]. Dicus, Commissioner
Office of the Commissioners

Edward McGaffigan, Jr., Commissioner
Office of the Commissioners

Hubert |, Miller
Regional Administrator, Region |

John B. MacDonald
Senior Resident Inspector, Seabrook

Mr. Albert W. DeAgazio
Senior NP.C Project Manager

Steven R. Hom, Esq.
NRC Office of General Counsel

Mr. Robert S. Wood
NRC Office of Nuclear Reactor Regulation
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Mr. Gerald Charnoff

Counsel for Great Bay Power Corporation
Shaw, bittman, Potts & Trowbridge

2300 N Street, N.W.

Washington, DC 2003 -1128

Dear Mr. Charnoff:

This letter responds to your letter dated August 11. 1997, in which you
renewed your earlier request for reconsideration of our determination of
whether Great Bay Power Corporation (Great Bay) 1s an "electric ut111t§" under
the NRC's current definition in 10 CFR 50.2. "You indicated that “the taff
has not correctly resolved Great Bag;s request for reconsideration on whether
1t 15 an ‘electric utility' under the Commission’'s current regulations.”

In support of your request, you stated:

As pointed out in Great Bay's February 21, 1997 petition, all of
Great Bay's rates -- including those for long-term sales and spot

market sales -- are ... established by ... a separate regulatory
authority ... -- the Federal Energy e?ulatory Comn.ission
("FERC"). Both are equally subject to FERC Jurisdiction and

regulation and no distinction can be drawn between them. Further.
as shown in the June 24, 1997 supplement to its petition, Great
Bay recovers the cost of the electricity it generates through the

long term and short term rates nu;gggjzgg Dy FERC. Therefore,
Great Bay meets the NRC's nition of “electric utility"
under 10 C.F.R. § 50.2 ... (Your letter dated August 11, 1997,

p. 2. supplied the emphasis.)

You further stated that "the Staff concludes that Great Bay 1s not an electric
ut1lity because its FERC authorized long term and short term rates are not
established through a ° - -of - ' o
However, these words appear nowhere in t definition of an electric
utility in 10 CFR § 50.2. Rather, they appear only in the new proposed draft
regulations set forth in the attachments to SECY-97-102. 'Pr sed Rule on
Financial Assurance Requirements for Deconmissioning Nuclear Power Reactors . '
May 16, 1997, which have ggt to be published for public comment.* (Your
lTetter dated August 11, 1997 p. 3. supplied emphasis.)

We continue to believe that Great Bay does not meet the current definition of
electric utility contained in 10 CFR 50.2. We believe that the statement of
considerations to the 1984 financial qualifications rule that instituted the
current definition of electric ut1litg4supports our interpretation of the
definition. (49 Fed. Reg. 35,747 (1984)) The statements of consideration in
that rulemaking stated:
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It 1s well established that public utility commissions (PUCs) are
legally bound to set a utility's rates such that all reasonable
costs of serving the 11¢c are recovered, assuming prudent
management of the utility. (49 Fed. Reg. 35,748)

Another part of the statements of consideration indicated:

It 1s not uncommon for a rate commission to deny certain requested
cost 1tems or portions thereof. These disallowances, however,
deny @ utility only a portion of its total revenues. The amount
of the disallowance may be reflected in a smaller profit margin,
but the costs denied by the ratemaking bodies are not so great
that the amount of these disallowances would exceed operating
costs. NRC conversations with ratemaking bodies.. confirm that it
15 standard practice among ratemaking bodies to facter in the
amount of disallowances to ensure that utilities receive enough
rate relief when a plant goes 11.to operation to recover all
reasonable costs of safe operation. (49 Fed. Reg. 35,749)

Finally, the statements of consideration included the following conclusion:

The Commission believes that the record of this rulemaking
demonstrates qenerically that the rate process assures that funds
needed for safe operation will be made available to regulated
electric utilities. (49 Fed. Reg. 35,750)

As these statements from the 1984 rulemaking indicate, the current cetinition
of electric utility 1s based on an entity being subject to a traditional cost-
of -service ratemaking process. Great Bay. on the other hand. has market-based
tariffs. As Eo1nted out in the exemption dated July 23, 1997,

"Although. . FERC may ‘accept’ market-based tariffs consistent with FERC's
statutory responsibilities to ensure that rates are Just and reasonable, the
FERC's fulfillment of its responsibilities does not necessarily mean that the
particular electricity seller involved thereby meets the NRC's definition of
electric utility." "Accepting” market-based rates 1s not the same as FERC
‘establishing” rates sufficient to recover the cost of the electricity through
8 cost-of-service ratemaking process.

As pointed out in your letter, “"Wherea:; five years ago virtually all
utilities regulated by FERC were authorized to charge just and reasonable
rates based on their cost-of-service, today. FERC has authorized many,
including Great Bay. to charge market-based rates and has deemed those rates
*o be just and reasonable under the Federal Power Act " (Your letter dated
“Jgust 11, 1997, R. 5, footnote 4.) It was the traditional cost-of -service
rate regulation that all rate regulators. including FERC. used unti) about &
years agoe that formed the basis of NRC's 1984 financia) qualifications
rulemaking that promulgated the current definition of electric utility,
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Additionally, as the July 23, 1997 exemption stated:

Great Bay states that it recovers the cost of the electricity it
sel Alt h the staff agrees that Great Bay has provided
evidence that 1t can generate sufficient cash to pay for its share
of Seabrook-related expenses, Great Bay has not indicated that it
will recover full costs, including non-cash costs. The NRC's
definition of electric utility, again, is based on cost recovery
as a result of the action of an Independent rate-setting
authority, such as FERC, rather than merely a positive cash flow
resulting from then favorable market conditions.

(exemption, p. 5)

In supplemental information that Great Bay filed through an affidavit by Frank
W. Getman, Jr.. da'ed June 3. 1997, the actual and projected income statements
for the years 1936 tnrough 2001 for Baycorp Holdings, Ltd., the parent company
of Great Bay, indicated that net income over the entire 6}{ear period will be
negative. The intent of the current definition in § 50.

rate regulation will be sufficient to allow an electric utility licensee to

qualifications rule provided above. recover should be sufficient "to ensure
that utilities receive enough rate relief a plant goes into operation to
recover all reasonable costs of safe operation.” The Commission did not
exclude non-cash costs when referr1n? to "all costs." The statements of
consideration make clear that traditiona) rate regulation would ensure that
electric utility licensees would be able to consistently earn sufficient
rev:n::s tg cgver all costs. Great Bay's submittals indicate that it will not
mee 1S test.

In your August 11, 1997, letter. you also requested that you be given the
opportunity to argue Great Bay's status as an electric utility before the
Commission. The Commission's regulations at 10 CFR 50.12 do not provide such
an opportunity in connection with the granting of an exemption, and there is
no pending proceeding before the Commission in which oral argument may be
granted by the Commission under its rules.

' Great Bay did not provide actual and projected income statements of
1ts own for the 6-year period. However. the staff notes that actual and
projected revenues over the entire period for Great Bagaas provided in its
Cash statements are equal for all 6 years to those of ycorﬁ Holdings. Ltd.
Thus, the staff believes that income statements for Baycorp Holdings. Ltd. can
be used to project the costs related to Great Bay's share of the Seabrook
8lant. both cash and non-cash, éxpected to be recovered by Great Bay. Because

reat Bay has indicated that projections for it and its parent company are
proprietary, we have not included actual dollar amounts from these statements.
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For the fore?oing reasons, I conclude that there is an adequate basis for the
C

staff’'s conclusion that Great Bay does not meet the NRC's definition of
electric utility in § 50.2.

Sincerely,

Mgg”m& Director

Office of Nuclear Reactor Regulation
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For the foregoing reasons, 1 conclude that there is an adequate basis for the
staff's conclusion that Great Bay does not meet the NRC's definition of
electric utility in § 50.2.
S1nc2re1y.
g bl blww
v (olreg

Samuel J. Collins, Director
Office of Nuclear Reactor Regulation
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August 11, 1997

Samuel ]. Collins, Director

Office of Nuclear Reactor Regulation
One White Flint North

11555 Rockville Pike

Rockville, MD 20852

Dear Mr. Collins:

This letter is in response to the exemption order issued on july 23, 1997 by
the Nuclear Regulatory Commission's ("NRC") Office of Nuclear Reactor
Regulation (hereinafter referred to as "Staff") in which the Staff extended the
January 22, 1997 temporary exemption previously granted Great Bay Power
Corporation ("Great Bay") from certain requirements of 10 C.F, R. § 50.75(¢)(2).
Great Bay believes that the Staff has correctly found that Great Bay meets the
requirements for an exemption under 10 C.F.R. § 50.12, but that the Staff has not
correctly resolved Great Bay's request for reconsideration on whether it is an
"electric utility" under the Commission's current regulations.

The NRC's E ion Acsion Coat Tolis Ramdactons

As the Staff observed, the supplemental financial information submitted by
Great Bay on Jure 4, 1997 shows that Great Bay "will be able to generate cash flow
in excess of that needed to fund its proportionate share of operating costs and
decommissioning funding obligations" (page 5). Further, as the Siaff noted, Great
Bay has made good faith efforts - and Great Bay will continue to exert such efforts
= to secure a surety bond at reasonable costs. However, as reported by Great Bay
on July 7, 1997, it appears that, in the absence of a number of utilities who might
require a financial assurance mechanism such as a surety bond, the only insurance
mechanism for a single facility would require the utility to pre-fund the entire
obligation. As the Staff observes, for Great Bay to fund or collateralize the insurer

L‘z‘:;%,ﬂ:--f—lf‘-‘éﬂj 9--&"\?-\\_
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f.. its entire decommissioning obligation *would make it difficult, if not
impossible, for Great Bay to meet its day-to day obligations,” and therefore “the
underlying purpose” of 10 C.F. R. § 50.75(¢)(2) "would not be served by attempting
to apply the rule under these circumstances® (page 8).

Thus, as the Staff found, Great Bay meets the criteria for an exemption
under 10 CF.R. § 50.12. Indeed, Great Bay believes that under the circumstances a
longer extension than that granted by the Staff would have been appropriate, both
because Great Bay has shown sufficient cash flow to meet its operating costs and
decommissioning funding obligations and because a longer exemption period
would allow changes to occur in the industry that might lead to a market being
developed for a surety bond mechanism, such as that which Great Bay has so far
unsuccessfully sought to obtain. Nevertheless, the extension of the exemption
provided by the July 23, 1997 order does provide Great Bay with necessary,
immediate relief and Great Bay will certainly comply with the conditions attach=2
to the exemption by the Staff.

Under NRC's C Regulations Great Bav ‘s Ag *Electric Uilicy*.

Great Bay does not believe that the Staff's 1stest exemption ordz( correctly
resolves its February 21, 1997 petition for partial recunsideration of the the earlier
January 22, 1997 exemption order. In that petition, Great Bay had requested the
Staff 1o reconsider its preliminary finding in the Janvary 22, 1997 exemption order
that Great Bay is not an "electric utility" as defined by the NRC in 10 C.F.R. §
50.2. The conclusion in the January 22, 1997 exemption order was bt sed on a
supposed distinction between long-term and short-term rates. As poi-.zed out in
Great Bay's February 21, 1997 petition, all of Great Bay's rates - including those
for long-term sales and spot market sales - are "established by ... aseparate
regulatory authority" - the Federal Energy Regulatory Commission ("FERC"),
Both are equally subject to FERC jurisdiction and regulation and no distinction can
be drawn between them. Further, as shown in the June 4, 1997 supplement to its
petition, Great Bay recovers the cost of the electricity it generates through the long
term and short term rates MFERC. Therefore, Great Bay meets the
NRC's current definition of "electric utility” under 10 C.F.R. § 50.2, and properly
should not be subject to the decommissioning funding requirements of 10 C.F.R. §
50.75(¢)(2). In both its February 21, 1997 petition and its June 4, 1997 supplement,
Great Bay requested an opportunity to orally argue this matter before the
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Commission in the event the Staff declined to make - finding that Great Bay is an
electric utility,

In its rece, - Tuly 23, 1997 exemption order, the Staff acknowledges, as Great
Bay had argued in 1ts petition, that *[t]here is no distinction between longterm and
short-term sales in connection with the [NRC's) definition of electric utilizy"
(page 4). Although agreeing with Great Bay that the rationale of the January 22,
1997 exemption order was incorrect, the Staff still incorrectly concludes that Great
Bay is not an electric utility under the NRC's current definition in 10 C.F.R. §
50.2. Rather, the Staff concludes that Great Bay is not an electric utility because its
FERC authorized long term and short term rates are not established through a
“uaditional cost-of-wervice ratemaking progess’ (pages 4 and 5; emphasis added),
However, these words appear nowhere in the cugrent definition of an electric
utility in 10 CF.R. § 50.2.% Rather, they appear only in the new proposed draft
regulations set forth in the attachments to SECY-97-102, "Proposed Rule On
Financial Assurance Requiremenis For Decommissioning Nuclear Power
Reactors," May 16, 1997, which have yet to be published for public comment ¥

“In pertinent part, 10 CF.R. § 50.2 currently provides ( emphasis in original):

Electric wtility means any entity that generates or distributes
electricity and which recovers the cost of this electricity, either
dimdyorindinaly.thmu;hma...mblhhcdbynnpm
regulatory authority. Investor-owned utilities . . . are included
within the meaning of "electric utility.*
“In perui tpm.thodnhympondmgulniomwodddcﬁmokadcmﬂityufoﬂom(ndia
moddnd;m&dmodmphww:

Electnic wtility means any entity that generates, transmits, or
distributes electricity and that recovers the cost of this electricity,
thmu;hmuwublishcdbyumulnoryamhoﬁty .+« Rates
must be established by a regulatory authority either directly
through traditional "cost of service * regulation or indirectly
through another non-bypassable charge mechanism . . . Public
utility districts, municipalities, rural electric cooperatives, ind State
and Federal agencies, including sssociations of any of the
foregoing, that establish their own rates are included within the
meaning of “electric utility.*
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The proposed definition of *electric utility" in SECY-97-102 is also
intriguing in this regard in that it would omit a relevant portion of the final
sentence that appears in the present definition of "electric utility." The proposed
omission is "Investor-owned utilities, including generation or distribution
subsidiaries, . . . are included within the meaning of 'electric utility"." Great Bay
has previously contended to the Staff that the plain meaning of this sentence would
include Great Bay as an "electric utility." Is it only a coincidence that the Staff
would now propose to omit these very words from the proposed new definition of
"electric utility"?

It goes without saying that draft proposed regulations can have no legal
effect whatsoever until properly promulgated under the Administrative Procedures
Act. See, e.g., 10 CF.R, Part 2, Subpart H; | '

NRC, 673 F.2d 523, 533-34 (D.C. Cir.), cert. denied, 459 U.S. 835 (1982).

Wholly apart from the legal bar precluding reliance on the draft proposed
regulations, there are strong policy reasons why the draft regulations should not be
adopted by the NRC and therefore they certainly should not be applied
prematurely to Great Bay. As applied to Great Bay in the July 23, 1997 exemption
order, the new draft proposed regulations could thwart major efforts by FERC to
restructure the electric utility industry. As an integral part of Order No. 888
(which requires electric utilities subject to FERC's jurisdiction to offer
non-discriminatory open-access transmission services to all eligible users), FERC
has required the functional unbundling or sepa- ation by utilities for rate purposes
of their generation, transmission, distribution and power marketing functions.¥
Structural unbundling (ie., the formal disaggregation of the various functions and
related assets into separate companies), although not explicitly required, is the

¥The Cémtm'nion concluded that functional unbundling, along with other safeguards established
in Order Nos. 888 and 889, would be a reasonable and workable means of assuring
non-disciminatory open access transportation
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natural consequence of Order No. 888, and is already occurring in a variety of
states like California and Massachusetts.¥

T vire extent that owners of nuclear utilities structurally unbundle their
generation facilities, including their nuclear plants, into separate generating
companies, which would charge market-based rates deemed just and reasonable by
FERC - thus fulfilling goals established bv FERC - these new companies would be
in a position similar to Great Bay. NRC ., application of its definition of electric
utility as set forth in the July 23, 1997 exemption order would result in these new
entities facing the same predicament as Great Bay does today and therefore will
necessarily cast grave uncertainty over the restructuring process of utilities owning
nuclear power plants,

Because of the importance of this issue to Gieat Bay (and to the industry
at large), Great Bay renews its request for reconsideration of whether it is an
“electric utility" under the NRC's current regulatory definition as well as its
request for an opportunity to orally argue this matter before the Commission. In
the meantime, Greai Bay will continue to pursue its efforts to obtain a surety bond
at reasonable costs in accordance with 10 C.F. R. § 50.75(e)(2) and will comply
with the other conditions set forth in the July 23, 1997 exemption order.

%m'){\
/ N
Gerald Charnoff

Counsel for
Great Bay Power Corporation

“'!'hceloaric\uiliryindunrytodayiavmlydiﬁcmnhmitwﬁwmdmquo. While
historically, local electric utilities generated, transmitted and distributed power to their customers,
today, after changes brought about by Congressional action (under PURPA and the Energy Policy
Act of 1992) and by numerous state legislatures and PUCs, the nation is fast approaching a
competitive market for the generation of electricity. In this regard, whereas five years ago
virtually all utilities regulated by FERC were authorized to charge just and reasonable rates based
on their cost-of service, today, FERC has authorized many, including Great Bay, to charge
market-based rates and has deemed those rates to be just and reasonable under the Federal Power
Act.
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cc:  Dr. Shirley Ann Jackson, Chairman
Office of the Chairman

Nils ]. Diaz, Commissioner
Office of the Commissioners

Greta J. Dicus, Commissioner
Office of the Commissioners

Edward McGaffigan, ]r., Commissioner
Office of the Commissioners

Huben |. Miller
Regional Administrator, Region |

John B. MacDonald
Senior Resident Inspector, Seabrook

Mr. Albert W, DeAgazio
Senior NRC Project Manager

Steven R. Hom, Esq.
NRC Office of General Counsel

Mr. Robert §. Wood
NRC Office of Nuclear Reactor Regulation



