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Good mornirg, Mr, Chairman. As you know I have expressed ratner
strong concern about the way in which the Commissicn handled the Diablo
Canyon case. In my testimony tccday, I do not intend to address all of the
minute details of those concerns. Instead. ' wart toc focus on the broader

implications of the Commission's decision.

When reduced to the‘r essence my concerns about the handling of the
Diablo Canyon case are really about one thing - fairness. Was it fair to
the parties to the Nizhlo Canyon proceeding to remove the consideration of
the complicating effects of emergency planning as ar fesue in the
litige*tien and treat it as a generic issue? In order to answer this
cuestion, one must first answer another question. Is there any basis for
the Coomission's decision to issue a generic rule which bans any
consideration of the complicating effects of earthquakes on emergercy
planning in individual licensing proceedings? 1 believe not, and
apparently NRC staff experts and the Commission's Advisory Committee or

Reactor Safequards (ACRS) aoree.
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The Commission's position on this issue, as carried out by the staff
in the past, has been to treat all re'atively infrequent natural phenomena
in the same mamner. Emergency planning for each nuclear powerplant site
takes into account whatever are the most likely to occur natural phenomena
which could complicate an emergency resper<e. Thus, most plans consider
the effects of rain and fog, which are relatively frequently occurring
phenomera a* most plant sites. However. the staff also considers less
frequently occurring natural phenomena such as tornadcs, hurricanes,
blizzards, very large floods, and earthquakes. The staff determines what
the most likely of thece is and considers what effect they would have on
emergency response for that site. Thus, the staff ccrsiders blizzards for
plants in New Eng'ard, but rot for plants in Florida; it considers
hurricanes for plants in Florida, but not for plants in Kansas; and it
considers tornados for plants in Kansas, but not for plants where the risk
of tornacdes is not high. The staff has alsn considered the effects of
earthquakes on emergency response for plants in areas of high seismic risk

like California.

Now this scurds 1ike an eminently sensible way to handle this
issue - to determine on a site-specific basis the most likely to occur
natural phenomena and te determine whether the emergency plan accounts for
the effects that those phenomena might produce and provicdes for alternative
responses if necessary. However, the Commission has concluded that
earthquakes are so different from all other natural phenomenz, and so much

more unlikely to occur, that at no site in the country need the effects of



ecrthquakes on emergency response ever be considered. This determirezticn

is based on three subsidiary determinations. The Commission says that:

1. Earthquakes below the Sate Shutdcwn Earthquake SSE will rot
require emeragency response because the plant is designed to
safely shut down if those earthquakes occur so there will be no
radiological release anc rc reed for emergency planning.

2. Earthouakes above the SSE are extremely unlikely. And,

3. The coincidence of an earthquake and a separately ceuvced

accident has such a low probability of occuring that it need not
te censidered.

The Commission concludes that given these probabilities every eventuality
has beer cevered and there is no need to consider the impacts of
earthquakes on emergency planning. The Commission's reasorning is flawed.
Firet, the Commission ignores all of the uncertainties in those
probabilities it so firmly relies upon. There are always uncertainties in
any probatilistic determination, and especially in determining seismic
probabilities. The cdetermination of the probability that ar earthquake
will occur end i< magnitude is far from being an exact science. In fact
for Diablo Canycn, the ACRS recommended, and the Cormissior impesed, a
Ticense condition which requires a new seismic evaluation for Diablo Canyon
5 years from now - precisely because of such uncertainties. Even granting
for the sake of argument that the probabilities cited by the Commission for
the occurrence of earthquakes are accurate, those probabilities show
earthquakes to be more 1ikely tc occur than other occurrences which we
routinely consider for emergency planning purprses. Further, the
Commission ignores 2 furdamental precept of emergency planning: we plan

for Tow probability occurrences because no ra**ter how safe we try to make




nuclear power plants there ic 2lways a possibility that some event wil®
cccur which will require use of one or rore aspects of emergency planning.

The Commission's reasoniro 2lce is not as comprehensive as they would
have you believe. The Commission igncrec & fourth scenario: the
possibility that ar earthquake below the SSE could occur anc could cause
damage to the plant which would not result in irmediate radiological
release, but which would require emergency response in the form of getting
equipment or people to the plant. In fact the Diable Canyon emergency plan
specifically recognizes this., It requires the licensee to shut cdown the
plant and to take specific actions wher earthou2kes less than the SSE

occur.

The NRC staff experts on this issue do not agree with the Commission.
The staff has maintained 211 2long that there is no basis for excluding
earthquake impacts from consideratior ir emercercy planning for all plants.
In areas of high seismic risk - and thoce are the staff's words, not mine -
planning should take earthquakes inte account, at least for earthquakes
below the SSE. And, in a recent memo to the Commission, the staff
questioned the technical basis for excludirc consideration of those

earthquakes above the SSE.

Apparently the ACPS also does not agree with the Commission. In a

recent letter to the Cormission, they stated:

We see no technical reason for the exciusion of earthauakes from
the natural pheromena considered in off-site emergency planning



for nuclear power plants. However, we believe that only limited
consideration of earthquakes is appropriate. For sites where on
earthquake capable of severely damaging emergency travel routes
is sufficiently likely to occur, the local off-site authorities
should haxe the benefit of studies irdicating the types and
potential locations of such damage. The study of this kind
already performed for the recicr surrounding the Diablo Canyon
site would clearly meet the intent of this comment.

While there are large portions of the country where the risk of damaging
earthquakes is probably too low to be a concern, California at least is not
one of those places. In fact, the nuclear plants with the most stringent
seismic requirements are located in California - Diable Canyon and San
Onofre. The Cormission has recognized, by imposing such stringent
requirements, that seismic risk plays an important part in the risk for
Diablo Caryen and San Onofre. Yet, in the same breath the Commission says
that the seismic risk is too low to be considered for emergency planning.
The Commiccion simply can't have it both ways. Further, the NRC staff has
identified Diablo Canyon as a site for which seismic risk i¢ bhich and where
earthquake impac*s cught to be considered. Clearly, Ciablo Canyon is one
of those sites for which earthquakes should be consicered, as the staff and

the ACKS have asserted.

Thus, there is no basis for generically excluding the impacts of
earthcuakes on emergency response for 211 plants. It is a site specific
issue 1ike all other natural phercmena, and Diablo Canyon is one of the
sites for which this issue is relevant. The question is, then, material to
the licensing of Diablo Canyon, end the parties to the Diablo Canyon
proceeding should have been giver ar cpportunity to litigate any factual

issues. There are clearly factual fssues assocfated with a determination



of whether the Diablo Canyon cmergency plan is indeed adequate to account
for the impacts of earthquakes and to provide for alternatives where
necessary. Lt.was not fair to the parties to simply remove the issue from
the proceeding under the guice of treating it as a generic issue, ana to

refuse them an opporturi*y %o contest these issues.

In the past [ have stated my view on why the Commissior icnored all of
its experts and chose to issue a generic rulemaking on this issue. I
stated that I thcught it was simply because they did not want to delay
licensinc of the Diablo Canyon plant. The Commission majority has denied
this. I am not geing to reargue the Commission's motivatior. You have the
transcripts of the Cormission meetings and the Commission's explanations.
You can «. °w your own conclusion about why they chose the course of action
they chose. What I will do, however, is point out the practical effect of
the Commission's decision, and that is, that the two plants for which this
issue is most relevant, Niahlo Canyon and San Onofre, have been licensed
without giving the parties to the proceeding an opportunity to litigate the

issue.

Now some might argue that in the overall scheme of things this
particular issue is not of very high importance. However, my concerns
about the Commission's handling of this issue cc beyond the relative
importance or unimportance of the substance of the issue itself. What I am
most concerned about is the integrity of the Commission's licensing

process.
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Public confidence will play vital rcle in determining whether nuclear
power will have a place in our future. PAn essential element in
establishingpublic corficence is the belief that the NRC has the public
interest in mind when it licenses and reculatec nuclear power plants. The
public must see the NRC 2c ar impartial adjudicator when it licenses
plants, and the public must be able to trust the Cemmission to be fair to
all parties. The Commissicr cannot be perceived as manipuiating the
process to achieve a particular end. Continrued resort by the Commission to
procedural shortcuts 1ike thcce ir the Diablo Canyon proceeding can only
further erode putlic confidence in the fairness and objectivity of our
regulatory process. This hurts not only the Commission, but the nuclear

irdustry as well. Thank you.
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Taaat September 24, 1985
OFFICE OF THE
COMMISSIONER

Samuel W. Speck

Associate Director

State and Local Proo.ams and Support
Federal Emergency Management Agency
Washington, D.C. 20472

Dear Mr. Speck:

I read with interest your letter received by the Commission on
September 20, 1985. In that letter vou expressed your support for
the Commission's "initial position" on earthauakes and emergency
planning. You argued that the rule proposed by the staff in

SECY 85-283 which sets out procedures for the consideration of the
complicating effects of severe, low frequency natural phenomena on
emergency planning is unnecessary.

However, the only reason you gave in support cof your position was
the follow »g general statement:

“The probability of severe, low frequency natural phenomena
in the vicinity of a commercial nuclear power plant is very
low. The probability cf a concurrent radiological incident
at the ruclear power plant is lower yet."

Unfortunately, the NRC staff and the ACRS were unable to reach tre
same conclusion you reached. The staff identified several very
difficult issues associated with relying merely on & statement
that the probability is tco low to be considered. See,

SECY 85-283 and various staff memoranda on this subject. I would
appreciate it greatly if veu would provide me with any relevant
infcrmation you might have to suppcrt your cenclusion. [ am
specifically interested in information which would bear on the
issues raised by the staff in SECY 85-283. Thank you for your
attention to this matter.

Sincerely,

James K. Asselstine
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