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April 30, 1987

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensino Board

)
In the Matter of )

)
LONG ISLAND LIGHTING COMPANY ) Docket No. 50-322-OL-3

| ) sEmergency Planning)
(Shoreham Nuclear Power Station, )

Unit 1) )
)

RESPONSE OF SUFFOLK COUNTY TO THE LILCO MOTION
TO STRIKE DIRECT TESTIMONY OF JOHNSON AND SAEGERT

On April 13, 1987, Suffolk County submitted the Direct

Testimony of James H. Johnson, Jr. and Susan C. Saegert (" Johnson

and Saegert Testimony") on evacuation behavior and the impact of

that behavior on the effective operation of LILCO's reception

centers. LILCO's Motion to Strike Direct Testimony of Johnson

and Saegert, dated April 18, 1987 (" Motion to Strike") seeks the
exclusion of sections of the Johnson and Saegert Testimony which

allegedly address issues previously litigated.

For the reasons set forth below, LILCO's Motion to Strike

must be denied.
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BACKGROUND

The Johnson and Saegert Testimony addresses three points.

They are:

(1) The location of the reception centers will lead to a
large evacuation shadow;

(2) The reception centers themselves will be perceived by
some nearby residents as dangerous. This may cause
some of them to evacuate, thus increasing background
traffic; and

(3) Evacuees will not necessarily follow the evacuation
routes assigned, nor go to the specifically designated
reception centers.

Egg Johnson and Saegert Testimony at 23.

The testimony is offered to address issues specified by the

Board in its Order reopening the hearings on Contention 24.0,

including:

(1) Whether transportation and traffic problems might
develop as a result of the reception centers' location
and their distance from the plume EPZ;

(2) Whether the reception centers' locations might create
problems in regard to the evacuation shadow phenomenon;

(3) The adequacy of the evacuation routes to the three
reception centers; and

(4) Whether the proposal to send evacuees to LILCO parking
lots could or would ever be implemented in a way to
protect public health and safety.

Egg Memorandum and Order (Rulings on LILCO Motion to Reopen

Record and Remand of Coliseum Issue) (Dec. 11, 1986), at 7, 18-19

("Dec. 11 Memorandum and Order").

! ,

!

2--



._ . ._ - - . _ . _ _ -

.

.

LILCO's principal argument in seeking to strike portions of

the Johnson and Saegert Testimony is that the County is attempt-

ing to relitigate issues previously addressed in the earlier

emergency planning proceedings. As discussed below, LILCO

supports this argument by mischaracterizing both: (1) the pur-

poses for which the Johnson and Saegert Testimony is presented;

and (2) the issues resolved in previous proceedings. In

addition, LILCO advances numerous secondary points, also in

error, in support of exclusion of portions of the testimony.

DISCUSSION

A. LILCO's Assumptions Concernino Evacuation Routes

LILCO's first objection pertains to testimony offered at'

>

pages 6-7 stating that LILCO has erred in assuming that evacuees

will necessarily follow LILCO's complex evacuation routes in

traveling from the EPZ to designated reception centers. LILCO

alleges that the testimony seeks to relitigate the issue of
evacuees' inability and unwillingness to follow emergency

advisories. Motion to Strike at 1.

4

1
' LILCO's objection is unfounded. In the previous litigation

the County's experts testified that LILCO's evacuation time

estimates were too short because those estimates assumed that all

people would follow their pre-assigned routes out of the EPZ When

i

| -3-

-- _ _ _ _ _ _ _ _ . _ _ _ _ _ - _ - _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ - _ - _ _ _ _ _



.

.

in fact many would deviate from those assigned paths. The Board

found in LILCO's favor on this issue, relying particularly on

certain sensitivity studies conducted by LILCO's traffic experts

which demonstrated that deviations from the assigned paths out of

.the EPZ would not substantially increase evacuation times. PID,

21 NRC 644, 792-794 (1965). The Board did not conclude that
there would not be deviation from assigned paths or that route

deviation would never have an adverse impact on any activity.

Rather, the Board's opinion was narrowly focused on the evidence

presented.
,

In the present case, the issue and the evidence are not the

same as in the earlier proceeding. Here, the County's witnesses

attack the highway capacity analysis conducted by LILCO's experts

which concludes that the evacuation routes leading to the

reception centers (some 30 miles west of the EPZ) can handle all

evacuation traffic going to the reception centers. The analysis,

however, assumes no deviation from evacuees' assigned paths

between the EPZ and the reception centers, and LILCO has of fered

no sensitivity studies demonstrating that such deviation will

have no consequences. The States' DOT witnesses (Hartgen and

Millspaugh), on the other hand, have conducted such analyses

which demonstrate that such deviations will cause significant

additional congestion on various paths to the reception centers.
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The Board's previous finding that route deviation would not

substantially alter evacuation times (i.e., the time required to

cross the EPZ border) simply has no bearing on the present issue
1

which concerns different roads, different destinations and

different evidence. The testimony at issue clearly addresses

traffic routir.g issues which could not have been addressed in

earlier proceedings. LILCO's latest proposal to use three

reception centers gives rise to destination and route choices

which have not previously been addressed. The choice of three

reception centers allows evacuees to exercise independent judg-
I

ment not available under earlier versions of the LILCO Plan. Eeg

Johnson and Saegert Testimony at 6.1/ LILCO has ignored this

factor in analyzing traffic flow and road capacity.

LILCO also objects to the witnesses' qualifications to refer

to the testimony of New York's traffic experts. Motion to Strike

at 1. The testimony in question is perfectly proper; it simply

cites to the testimony of the State's traffic experts as further

evidence to support the witnesses' conclusion that KLD's analysis

overlooks the congestion which will result when evacuees exercise

the independent choices the LILCO Plan permits. The conclusion

____________________

1/ In fact, previously the Board noted that evacuees' informa-
tion-processing capability would not be highly taxed since an
evacuation would present "few decisional options available to
individual drivers who are caught in slow-moving traffic
streams." PID, 21 NRC at 800. However, LILCO's adoption of
three centers with different routes of access has created the
very " decisional options" which were not previously available in
the evacuation scenario.

-5-
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follows directly from their expert opinion regarding evacuation

behavior; it merely states that one of the consequences of the

behavior will be traffic congestion which LILCO has not

contemplated.

B. "Backaround Testimony" Concernina the Shadow Phenomenon

LILCO objects to the brief portion of the Johnson and

Saegert Testimony which seeks to put their testimony in context

by providing a short explanation of the evacuation shadow

phenomenon. See Johnson and Saegert Testimuny at 8-10. LILCO

argues that (1) the testimony is duplicative and attempts to .

relitigate the shadow phenomenon; and (2) there is no need for

background testimony on an issue with which the Board and the

parties are familiar. Motion to Strike at 1-2. These arguments

are meritless.

First, the County's experts have every right to provide a

brief explanation of the basis for their testimony. Written

testimony has little value if the premise for the testimony is

absent. The testimony at issue here merely puts their entire

testimony in context. Thus, it is not improper; it is also

brief.

In addition, LILCO ignores the Board's December 11

Memorandum and Order which specifically placed :lt issue whether

"[the three LILCO facilities'] location might create problems in

-6-
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regard to the evacuation shadow phenomenon." Eeg Dec. 11

Memorandum and Order at 7, 16-18. Thus, testimony designed to

address this issue, such as the testimony in question here, is

perfectly proper.
1

C. The Sensorv Evidence Testimony foo. 10-11)

LILCO next moves to strike a portion of an answer explaining

why the location of the reception centers will increase the

evacuation shadow. LILCO mischaracterizes the testimony as an

attempt to relitigate that " radiation is a colorless, odorless

hazard and therefore different from other hazards." Motion to

Strike at 2. LILCO's argument must be rejected.

In fact, the testimony simply addresses the evacuation

shadow phenomenon issue which the Board has admitted as an issue

in this proceeding. In explaining the likely dimensions of the

shadow evacuation, the testimony in question concludes that the

absence of environmental cues will magnify the importance of the

location of the reception centers in defining the zone of risk.

Sag Johnson and Saegert Testimony at 10-11. The perceived zone

of risk, in turn, directly affects the magnitude of the shadow

evacuation. This is merely an explanation of why the evacuation

shadow phenomenon will be exacerbated by the location of the

reception centers -- an issue which both this Board and the

Appeal Board have ruled must be heard.

-7-
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D. Testimony Concerning the Result
of an Expanded Evacuation Shadow

LILCO moves to strike a question and an answer on page 12

cffered to explain the implications of an expanded evacuation

shadow. LILCO alleges that the testimony should be stricken

because: (1) it attempts to expand the EPZ to approximately 40

miles; and (2) relies on survey evidence in an effort to

relitigate the shadow phenomenon issue and contradict the Board's

1985 findings on the predictive validity of polls. Motion to

Strike at 2-3.

LILCO's contentions are unsupported by the facts. In

particular, LILCO's bald assertion that the County is attempting

to establish a 40-mile EPZ is unexplained and unexplainable.

Obviously, a fair reading of the testimony reveals that the

County is making no attempt to expand the EPZ to 40 miles.

Rather, the Johnson and Saegert Testimony addresses two issues
;

admitted by the Board: (1) whether transportation and traffic

problems might develop as a result of the reception centers'

location and distance from the plume EPZ; and (2) whether the

reception centers' location might create problems in regard to

the evacuation shadow phenomenon. See Memorandum and Order at

7, 16-18. The roadway capacity considerations discussed in the

testimony are obviously relevant and material to the discussion

cf transportation and traf fic problems which might develop as a

result of the enhanced shadow phenomenon generated by the

-8-
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reception centers' distance from the EPZ and the further

evacuation of people from around the reception centers. Contrary

to LILCO's assertion, these issues have never before been

litigated.

As for the second contention, two points should be

established. First, the County has already addressed the Board's

conclusion that the evacuation shadow phenomenon is within the

scope of the reopened hearing. Second, LILCO's citation to the

PID's determination on the predictive validity of surveys is

simply misleading. The PID concludes that the surveys taken by

LILCO and Suffolk County lacked " literal predictive value"

because the surveys failed to take note of the situation-specific

information which would be made available at the time of an

accident. Egg PID, 21 NRC at 667. -

The conclusion was limited to the surveys in question and

did no more than raise an issue of methodology. See PID, 21 NRC

at 666-67. The PID's conclusion did not suggest that survey

evidence is always inadmissible. Nor did the PID question the

value of surveys which employ situation-specific information such

as the survey in question here which is based on the emergency

broadcast information which LILCO would provide in the event of a

radiological emergency at Shoreham, as evidenced by the February

1986 Exercise. Indeed, the OL-5 Board recently admitted evidence

regarding that survey on exactly that ground. Memorandum and

_g_
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Order (Ruling on LILCO's and Staff's Motions to Strike Suffo,lk

County's Testimony on Contentions Ex 38, Ex 39, Ex 22F, Ex 40C,

Ex 49C) (April 17, 1987). Accordingly, LILCO's Motion to Strike

must be denied.

E. Response to Mileti Testimony fo.13)

Next, LILCO moves to strike a portion of an answer

responding to testimony presented by Dr. Mileti in LILCO's direct

testimony. LILCO argues that the testimony seeks to relitigate

both the issues of " credibility" and " pre-(ex]isting concerns

about radiation." Motion to Strike at 3. LILCO is once again

seeking to strike County testimony on issues which LILCO itself

has raised.

The testimony which LILCO is attempting to strike directly

addresses LILCO's own testimony that emergency information alone

will define the public's perception of risk. See, e.o., LILCO

Testimony at 14, 19, 25. The County's testimony refutes that

extreme statement by providing evidence that spatial

considerations have a direct and important impact on perception
of risk. Furthermore, the importance of the information factors

raised by LILCO's experts is undercut by the factors raised in

the testimony at issue, such as credibility, which in turn

enhances even more the spatial considerations advanced by the

- 10 -
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County's witnesses. LILCO cannot introduce testimony and then

seek to strike testimony offered to rebut it. This tactic is

unfair and must not prevail.

F. Assionment of Reception Centers and Evacuation Routes

LILCO moves to strike all of Section V of the Johnson and

Saegert Testimony (pp. 21-22). LILCO objects to the testimony as

an attempt to relitigate: (1) whether people would use the

evacuation routes designated by LILCO: and (2) the larger issue

of whether people will follow emergency information. Motion to

Strike at 3. LILCO also seeks to strike a sentence in the

concluding portion of the testimony on the same grounds cited

with respect to the Section V testimony.

For the reasons set forth in Section A above, LILCO's Motion

to Strike this portion of the Johnson and Saegert Testimony must

be denied. What LILCO seeks to achieve is to deny the Board the

opportunity to consider testimony which: (1) challenges LILCO's

unfounded assumptions that the evacuees will be capable of

unerringly following its elaborate routing scheme to its three

reception centers; and (2) reveals the adverse consequences of

deviations from those routes. The testimony in question is

admissible for purposes of challenging the assumptions underlying

LILCO's direct testimony.
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| CERTIFICATE OF SERVICE

I hereby certify that copies of the RESPONSE OF SUFFOLK COUNTY TO,

| LILCO'S MOTION TO STRIKE THE TESTIMONY OF STEPHEN COLE, ET AL.,

| RESPONSE OF SUFFOLK COUNTY TO THE LILCO MOTION TO STRIKE
TESTIMONY OF RADFORD ET AL., and RESPONSE OF SUFFOLK COUNTY TO
THE LILCO MOTION TO STRIKE DIRECT TESTIMONY OF JOHNSON AND

| SAEGERT have been served on the following this 30th day of April,
1987 by United States mail, first class, except as otherwise
noted.

Morton B. Margulies, Esq., Chairman * Joel Blau, Esq.
Atomic Safety and Licensing Board Director, Utility Intervention
U.S. Nuclear Regulatory Commission N.Y. Consumer Protection Board
Washington, D.C. 20555 Suite 1020

Albany, New York 12210

Dr. Jerry R. Kline* William R. Cumming, Esq.*
Atomic Safety and Licensing Board Spence W. Perry, Esq.
U.S. Nuclear Regulatory Commission Office of General Counsel
Washington, D.C. 20555 Federal Emergency Management Agenc

500 C Street, S.W., Room 840
Washington, D.C. 20472
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Mr. Frederick J. Shon* Anthony F. Earley, Jr., Esq.
Atomic Safety and Licensing Board General Counsel
U.S. Nuclear Regulatory Commission Long Island Lighting Company
Washington, D.C. 20555 175 East _Old Country Road

Hicksville, New York 11801

Ms. Elisabeth Taibbi W. Taylor Reveley, III, Esq.**
Clerk Hunton and Williams
Suffolk County Legislature Post Office Box 1535
Suffolk County Legislature 707 East Main Street
Office Building Richmond, Virginia 23212

Veterans Memorial Highway
Hauppauge, New York 11788

Mr. L. F. Britt Stephen B. Latham, Esq.
Long Island Lighting Company Twomey, Latham & Shea
Shoreham Nuclear Power Station 33 West Second Street
North Country Road Riverhead, New York 11901
Wading River, New York 11792

Ms. Nora Bredes Docketing and Service Section
Executive Director Office of the Secretary
Shoreham Opponents Coalition U.S. Nuclear Regulatory Comm.
195 East Main Street 1717 "H" Street, N. W.
Smithtown, New York 11787 Washington, D.C. 20555

Mary M. Gundrum, Esq. Hon. Michael A. LoGrande
New York State Department of Law Suffolk County Executive
120 Broadway, Third Floor H. Lee Dennison Building
Room Number 3-116 Veterans Memorial Highway
New York, New York 10271 Hauppauge, New York 11788

MHB Technical Associates Dr. Monroe Schneider
1723 Hamilton Avenue North Shore Committee
Suite "K" Post Office Box 231
San Jose, California 95125 Wading River, New York 11792

Martin Bradley Ashare, Esq. Fabian G. Palomino, Esq.
Suffolk County Attorney Richard J. Zahnleuter, Esq.**
Bldg. 158, North County Complex Special Counsel to the
Veterans Memorial Highway Governor of the State
Hauppauge, New York 11788 of New York

Executive Chamber, Room 229
Capitol Building
Albany, New York 12224

Mr. Jay Dunkleburger Richard G. Bachmann, Esq.*
New York State Energy Office U.S. Nuclear Regulatory Comm.
Agency Building 2 Washington, D. C. 20555
Er..pire State Plaza
Albany, New York 12223
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David A. Brownlee, Esq. Mr. Stuart Diamond
Kirkpatrick and Lockhart Business / Financial
1500 Oliver Building NEW YORK TIMES
Pittsburgh, Pennsylvania 15222 229 West 43rd Street

New York, New York 10036

Douglas J. Hynes, Councilman
Town Board of Oyster Bay
Town Hall
Oyster Bay, New York 11771
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Ronald R. Ross
KIRKPATRICK & LOCKART
1800 "M" Street, N. W.
South Lobby - Ninth Floor
Washington, D. C. 20036-5891

*Via Hand Delivery
**Via Federal Express
April 30, 1987
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CONCLUSION

For the foregoing reasons, the proffered testimony of

Suffolk County is admissible and the LILCO Motion should be

denied.

Respectfully submitted,

Martin Bradley Ashare
Suffolk County Attorney
Building 158 North County Complex
Veterans Memorial Highway
Hauppauge, New York 11788

1md . ]- _i

Christopher M. McMurray
David T. Case
Ronald R. Ross
KIRKPATRICK & LOCKHART
1800 "M" Street, N. W.''

South Lobby - Ninth Floor
Washington, D. C. 20036-5891-

Attorneys for Suffolk County

April 30, 1987
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