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) (Emergency Planning)
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NRC STAFF RESPONSE TO LILCO MOTION4

FOR EXPEDITED COMMISSION CONSIDERATION OF REQUEST
TO AUTHORIZE OPERATION OF SHOREHAM AT 25% OF FULL POWER

I. INTRODUCTION

On April 14, 1987, Long Island Lighting Company (LILCO) served by

hand a " Request for Authorization to Increase Power to 25%" (" Request")

together with a " Motion for Expedited Commission Consideration"

' (" Motion") of that Request.

Athough not styled as such, the Motion and Request seeks a form

of Commission action contemplated by 10 C.F.R. I 50.57(c) -- a motion

"for an operating license authorizing low-power testing and. . .

i further operations short of full power operation. See.

Duquesne Light Company, et al. (Beaver Valley Power Station , Unit

No . 1) , LB P-76-23, 3 NRC 711 (1976). The Staff takes no position at

this time on the merits as to whether the Commission should grant the

request for operation of Shoreham at up to 25% of full power; however,

i the Staff supports the Motion insofar as it seeks expedited consideration

by the Commission of the Request. The Staff has provided with its

response a proposed schedule for expedited review by the Staff of

LILCO's Request.
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TI. DISCUSSION

LILCO bases its Motion for Expedited Commission Consideration on

four arguments:

(1) there is little prospect for early resolution of the full power
emergency planning proceeding, now pending before two Atomic
Safety and Licensing Boards, and the Commission;

(2) Long Island has an immediate need for Shoreham's power;

(3) at 25% power, the remaining full power emergency planning
issues become insignificant;

(4) 10 C.F.R. I 50.47(c) provides a regulatory basis for
authorizing 25% power operation notwithstanding LILCO's failure
to meet some aspects of 10 C.F.R. I 50.47(b).

Motion, at 1-3.

As noted above, there is both authority and precedent for the

Commission to grant, upon motion , a request for authorization of

operation short of full power in the context of an ongoing proceeding on
i

|
an application for a full power operating license. 10 C.F.R. I 50.57(c)

states:

An applicant may, in a case where a hearing is
held in connection with a pending proceeding
under this section make a motion in writing,
pursuant to this paragraph (c), for an operating
license authorizing low-power testing (operation at
not more than 1 percent of full power for the
purpose of testing the facility), and further
operations short of full power operation. Action

.

on such a motion by the presiding officer shall be
taken with due regard to the rights of the parties
to the proceedings, including the right of any
party to be heard to the extent that his
contentions are relevant to the activity to be
authorized. Prior to taking any action on such a
motion which any party opposes , the presiding
officer shall make findings on the matters specified
in paragraph (a) of this section as to which there
is a controversy, in the form of an initial decision
with respect to the contested activity scught to be
authorized. The Director of Nuclear Reactor
Regulation will make findings on all other matters
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specified in paragraph (a) of this section. If no

party opposes the motion, the presiding officer will
issue an order pursuant to 5 2.730(e) of this
chapter, authorizing the Director of Nuclear
Reactor Regulation to make appropriate findings on
the matters specified in paragraph (a) of this
section and to issue a license for the requested
operation.

In Beaver Valley, the Licensing Board based on applicants' motion

and evidence developed on the record, isaued a Supplemental Initial

Decision authorizing operation'of the Beaver Valley Power Station, Unit

No. 1, at up to 35 percent of full power without limitation as to time.

Beaver Valley, LBP-76-23, supra, 3 NRC at 712-716, 722-723.

Under 10 C.F.R. I 50.57(c), where the motion is opposed, as the

Staff anticipates this motion will be, the presiding officer must make
,

findings on the matters specified in f 50.57(a), including subparagraph
:

(3) thereof, that there is " reasonable assurance (i) that the activities

authorized by the operating Ifcense can be conducted without endangering

the health and safety of the public, and (ii) that such activities will be

conducted in compliance with the regulations in this chapter . . ." as to

those matters which are in controversy. Where the 5 50.57(c) motion is

contested , the Commission, or such other presiding officer as may be

delegated that responsibility, would be obliged, prior to granting the*

.

motion, to determine as to any emergency planning issues pending in the

on-going proceeding, (1) whether such issues are relevant to operation at

25% power, and (2) if relevant, whether, notwithstanding those issues,

the requisite 5 50.57(a) findings can be made with respect to activity

sought to be authorized. The " reasonable assurance" finding under

5 50.57(a)(3) would call for compliance with 10 C . F. R . I 50.47(a)(1),

which requires with respect to emergency plans, "that there is reasonable
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assurance that adequate protective measures can and will be taken in the

event of a radiological emergency." M

LILCO's Request and Motion do not address 8 50.57(a) or (c), and

do not address the interrelationship of these provisions with 8 50.47.

LILCO has argued that "I 50.47(c) furnishes a clear regulatory basis for*

authorizing Shoreham to operate at 25% power." Motion, at 2. However,

I 50.47(c)(1) expressly provides that failure of applicant to meet the

standards in I 50.47(b) need not necessarily result in denial of an

operating license where the applicant can satisfactorily demonstrate that

(1) deficiencies in emergency plans are not significant for the plant in

question, (2) interim compensating actions have been or will be taken'

promptly, or (3) there are other compelling reasons to permit plant
i

operation. Section 50.47(c)(1) does not obviate the requirements for a

finding of " reasonable assurance" under I 50.47(a)O). LILCO appears to

recognize this: See, Request, at 10. Thus, were applicant here to be

able to satisfactorily demonstrate that one or more of the three f 50.47(c)
i

findings is warranted, the Commission would still be required to make

.

-1/
Under 10 C.F.R. I 50.47(a)(2) NRC findings on off-site emergency
plans are to be based upon the Federal Emergency Management
Agency's (FEMA's) findings on whether there is reasonable assurance
that those plans are adequate and can be implemented. This
determination is made by FEMA using the standards set out in the
joint NRC-FEMA document NUREG-0654 / FEMA-REP-1 and in 10

'

C.F.R. I 50.47(b). See Statement of Consideration on " Emergency
Planning" regulation, V Fed. Reg. 50402 (August 19, 1980). 10

I C.F.R. I 50.47(c)(1), under which LILCO has applied to operate
Shoreham at 25% of power, particularly sets out standards for relief
from the standards of 10 C.F.R. I 50.4"(b), and thus there is no

j
need for full compliance with 10 C.F.R. I 50.47(a)(2).

i

.
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findings pursuant to I 50.47(a)(1) and I 50.57(a) and (c), prior to

granting LILCO's Request. U

In sum, though not expressly filed pursuant to the provisions of

5 50.57(c), LILCO's Request is proper under Commission regulations, and
,

should be considered.

LILCO's Motion for expedited consideration of its request to be

allowed to operate the Shoreham Nuclear Power Station at 25% of full

power should be granted. Construction of the Shoreham Nuclear Power

Station has been completed and all necessary findings to support

low-power (5%) operation were made prior to issuance of such a license on

July 3, 1985. See Attached Affidavit of Ronnie Lo, dated April 28, 1987.

The plant has not been licensed to operate at higher power levels because

of on-going adjudicatory proceedings involving the sufficiency of off-site

emergency planning for full power operation and LILCO alleges that there

is an immediate need to operate that plant at a 25% power level pending

the conclusion of the adjudicatory proceedings. It is, therefore,

appropriate to determine whether such operation can be conducted under

the Commission's regulations and in accord with the public health and

safety.
.

The Staff is developing a work scope and schedule for a review of the

subject request on an expedited basis. The Staff expects to establish

-2/ In Philadelphia Electric Co. (Limerick Generating Station , Units 1
and 2), CLI-85-16, 22 NRC 450 (1985), the Commission vacated as
moot ALAD-809, 21 NRC 1605 (1985), where the Appeal Board had
ruled that compliance with 10 C.F.R. ! 50.12(a) governing
exemptions must be met when proceeding to show that a deficiency in

(FOOTNOTE CONTINUED ON NEXT PAGE)
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this schedule by May 15, 1987, and will further report to the Commission

on the schedule.

Therefore, the Staff supports granting of LILCO's Motion for

expedited consideration of the T.ILCO Request and recommends adoption of

procedures consistent with the time period needed by the Staff to perform

an expedited review.

III. CONCLUSION

LILCO's Request for authorization of operation at 25% of full power is

properly filed, and its consideration should be expedited on a schedule

consistent with the time needed for Staff review of the LILCO Request.

LILCO's Motion to expedite should therefore be granted.

|
Respectfully submitted,

<Cfq
George E. Johfison
Counsel for NRC Staff-

Dated at Bethesda, Maryland
this 29th day of April,1987
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(FOOTNOTE CONTINUED FROM PREVIOUS PAGE)
,

:

emergency planning is not significant under 50 C . F . P. .

I 50.47(c)(1). Thus the issue of the need to comply with 10 C.F.R.
p 50.12(a) remains an open question.

I
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CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF RESPONSE TO LILCO
MOTION FOR EXPEDITED COMMISSION CONSIDERATION OF REOUEST

TO AUTHORIZE OPERATION OF SIlOREHAM AT 25% OF FULL POWER"
in the above-captioned proceeding have been served on the following by,

'

deposit in the United States mail, first class or, as indicated by an
|

asterisk, through deposit in the Nuclear Regulatory Commission's internal
mail system, this 29th day of April,1987.:

Morton B. Margulies, Chairman * Joel Blau, Esq.

Administrative Judge Director, Utility Intervention ;

Atomic Safety and Licensing Board Suite 1020.

U.S. Nuclear Regulatory Commission 99 Washington Avenue
Washington, DC 20555 Albany, NY 12210

Jerry R. Kline* Fabian G. Palomino, Esq.
Administrative Judge Special Counsel to the Governor
Atomic Safety and Licensing Board Executive Chamber
U.S. Nuclear Regulatory Commission State Capitol
Washington, DC 20555 Albany, NY 12224

Frederick J. Shon* Jonathan D. Feinberg, Esq.

Administrative Judge New York State Department of
Atomic Safety and Licensing Board Public Service
U.S. Nuclear Regulatory Commission Three Empire State Plaza
Washington, DC 20555 Albany, NY 12223

Philip McIntire W. Taylor Reveley III, Esq.
Federal Emergency Management Donald P. Irwin, Esq.

Hunton & WilliamsAgency
26 Federal Plaza 707 East Main Street
Room 1349 P.O. Box 1535
New York, NY 10278 Richmond, VA 23212

Douglas J. Ilynes, Councilman
Town Board of Oyster Bay
Town Hall
Oyster Bay, New York 11771
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Stephen B. Latham, Esq. Herbert H. Brown, Esq.

Twomey, Latham & Shea Lawrence Coe Lanpher, Esq.
Attorneys at Law Karla J. Letsche, Esq.

33 West Second Street Kirkpatrick & Lockhart
Riverhead, NY 11901 South Lobby - 9th Floor

1800 M Street, NW

Atomic Safety and Licensing Washington, DC 20036-5891
Board Panel *

U.S. Nuclear Regulatory Commission Jay Dunkleberger
Washington, DC 20555 New York State Energy

Office
Atomic Safety and Licensing Agency Building 2

Appeal Board Panel * Empire State Plaza
U.S. Nuclear Regulatory Commission Albany, NY 12223
Washington, DC 20555

Spence W. Perry, Esq.
Martin Bradley Ashare, Esq. General Counsel
Suffolk County Attorney Federal Emergency Management
H. Lee Dennison Building Agency
Veteran's Memorial Highway 500 C Street, SW

Hauppauge, NY 11788 Washington, DC 20472

Dr. Monroe Schneider Robert Abrams, Esq.

North Shore Committee Attorney General of the State
P.O. Box 231 of New York
Wading River, NY 11792 Attn: Peter Bienstock, Esq.

Department of Law
Ms. Nora Bredes itate of New York
Shoreham Opponents Coalition Two World Trade Center
195 East Main Street Room 46-14
Smithtown, NY 11787 New York, NY 10047

.

<

Anthony F. Earley, Jr. William R. Cumming, Esq.
General Counsel Office of General Counsel

.

Long Island Lighting Company Federal Emergency Management
175 East Old Country Road Agency
llicksville, NY 11801 500 C Street, SW

Washington, DC 20472
Dr. ' Robert Hoffman
Long Island Coalition for Safe Docketing and Service Section*

Living Office of the Secretary

P.O. Box 1355 U.S. Nuclear Regulatory Commission
Massapequa, NY 11758 Washington, DC 20555

Mary M. Gundrum, Esq. Barbara Newman
New York State Department of Law Director, Environmental Health
120 Broadway Coalition for Safe Living
3rd Floor, Room 3-116 Box 944
New York, NY 10271 Huntington, New York 11743

Edwin J. Reis
Deputy. A'ssistant General

Counsel
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