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ATOMIC SAFETY AND LICENSING APPEAL ECARD

In the Matter of

PUBL IC SERVICE comPany CF Do-ket Nos. 50-443-00L
NEW HAMPSHIRE, ot al. 0 -444-0L

(Seabrook Station, Units 1 and 2) (0f ¢site Emergency Flanning
[ssues)

AFPLICANTS '~ RESPONSE TO " INTZRVENORS
NECNF, THE COMMONWEALTH OF MASSACHUSETTS,
THE TOAN OF HAMPTON, AND SAPL'S JOINT
AFPEAL OF THE LICENSING EOARD'S
SUPPLEMENTAL MEMORANDUM AND ORDER OF
JANUARY 7, 1967

INTRODUCTION

Under cate of January 16, 1987, New England Coalition
on Nuclear ~ollution (NECNF) , The Commonwealth of
Massachusetts (Mass.), the Town of Hampton (TOM) , and Seacoast
Anti~Pollution Leacue (2APL) (hereafter "Joint Appel lants™)
have filed with this Appeal EFoard a w“Joint Appeal ot the
Licensing Board 5 Supplemental MHemor andum and Urder of January
7, 178&7." (Hereafter "Joint Appeal ).  The Licensing Board
Order under attack i1e¢ ona in which the Licensing Board

let stand its prior order to the affect that responses to a
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perding petitian filac 5y the Agolizants under 1) CFR 2,789
should e fi1led with the Lizersirg Z2oard in-kand by the close
0+ busi ness on Jenuary 27, 1987. Ir doing so, Mowever, the
Board noted that:

"i14 . «+ « any party zannot comp.ete its

response by January 27, then that party
will provide to this Board by close of
busiress on January 27, 1987, i1ts partially
completed -~esponse and advise the Boara of
a reasonable date certain on wnich its
written respcnse can be completed." Beoard
Order of Jan. 7, 1987 at 3.

In addition, the _icensing Board indicated in the
margin that i1t believed "prima racie (as used in 10 CFR 2.7581
to mean evidence of a sufficient nature that would cause
reasonable minds to ingquire further." J/d. at n.=,

The Joint Appeal purports to be filed under 10 CFR
2.714a, although there 1s at least one refterence therein to the
standards . which are applicable to petitions tcr directed
certification under 10 CFR 2.718(1). Jt. App. at S. The Joint
Appeal ultimately seeks to have this Appeal Board (1) reverse
the Licensing Board s refusal to rescind the schedule it
has set in the 2.7958 proceeding, (2) set a new schedule which
would include an opportunity ¢2r discovery and call for the
f1ling of direct ard rebuttal ‘testimony,"” (J) reverse the
Licensing Bcard s statsments as o the proper definition of
prima tacie to be applied by 1%, and (4) tand alternatively)

to certify to the Commission the question ot "Intervenors’

o
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to be

ntirmed

upon 10 CFR

iggested . that

been requested

een denied,
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iampshire (Seabraok Htation, Yriis 1 ang 2), ALAE-E38,

NRZ ___, CCk Nuc. Reg. Rptr. para. JI0,°72 Jure 28, 1986).
Here the Joint Apgellants are being afrtarces ro fawer rignts
than any other party to the proceeding. The preovisions of 19
CFR 2.714a are wholly 1rnappcs:i1ta2,

B, The Criteria for Directed Certificastion
Are Not Satisf.ed

As also noted above, there 15 reference in the Joint

Appeal to the standards applicatle to directed certification
under 10 CFR 2.718(1)., J¢t. App. et S. Directed certification
is granted "only when a licensing board’s action either (a)
threatens the party adversely a‘fected with imnediate and
serious irreperable herm which cculd not be remedied by a later
appeal , or (b) affects the Dasic structare -f the proceeding
in a pervasive or unutual manner.," Publi: Jervice Zompany of
New Hampshire (Seabrool Station, Units 1 and 2), ALAR-8S8, ____
NRC ____ 'Jan. 1S, 19€7), Slio Op. at S, citing Public Service
Company of Inciare (Marble Hill Nuclear Cenerating Station,
Urits 1| end 2), ALAB-40%, § NRC 1190, 1192 .1977). Here the
alleged irreparable harm 13 that the schedu.e 18 s0O compressed
as to deny the Joint Appellants a +air hearing. See ALAB-B8S58
at &6 citing Houston L:ghting & Power Co. 'Ecuth Terxas Project,
Units | avd 2), ALAE-437, 1T NRC I87, 3I70-71 (1981). The
problem with this argumer® is that the Licensing Foard has not

at present foreclosed a furtner f1ling. Fointedly, 1t asked
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that parties unanle *c responi $.11, advise thne Licansing
Board "of a reascnable cate cercair on wnich 1ts written
response can be completed.” frus, at thie juncture, &any
irreparable harm argument 1s cocnjectura. at hest. The Joint
appellants a.s0 make at least a nriet argument (Jt. Apo. at S5
to the effect that the action o+ the Licersing Board "affects
the basic structure of the entire licensing proceeding in a
pervasive ard unusual ranner." Yet, all that has happened 1s
that the Applicants have filea a 2.738 petition, a petition
tardly novel to licensing proceedings and all that the
Licensing Board 1s doing 1s carrving out its aobligations under
10 CFR 2.798 in precisely the marnner dictated by the
regulation. Thus, there iz no force to an a~gument that tie
second of the Marb.e Hi!l criteria has been satisfied.

1., THIS APPEAL EOARD 1€ WITHCOUT

JURISDICTION TO GRANT
THE RELIEF SOUGHT IN "HE

RN |} §, VO < (. —

Tre C regulatory scheme as presert.y constituted
affords an NRC Appeal Eoard no apoeliate Jurisediction 1in
proceedings before a Licensing Foard on a 10 CFR 2.7%58
petition. The regulation contemplates actions by the
Licensing Board and either that Soard's denial or the
certification 2¢ the petition, together with the accompanying
atfidavits and any responses thereto directly to the
Commission in the svent that tne Licensing Board finds a prisa
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facie srOwing has feer mags. here s N0 rev.ew function of
any ¥i1mg contemplate? at this stage c+ the Licensing
Eoard’'s cor-ideratior of the retit:on

Th2 Comrission 3 Rules of Practice, to begin with,
prohibit spoeals from intericcutery Licensing SBoard rulings of
the type i1nvolved here. tee 10 CFR 2.,7%0(#). Thus, Joint
appellants are left tc but one cther averue for Appeal koard
.ntercession, that is, by way o+ a Fetition for Directed
Certification under 10 CFR 2,713(1). But not only must Joint
Appellants request for relief by way of directed
certification fail for the reason that they cannot satisfy the
standards necessary to invo«e this Anpeal Board s discretion,
but the route of directed certificaticn to an smpp2al Board
provided by 10 CFR 2.713(1) and 2.785(0) (1) 13 i1tself
forec .osed 1in 10U CFR 2,758 proceetings.

Caragraph (d) of 10 CFR 2,758 provides that "C1)¢ on
the bYasis of tre petition, a‘ficavit and any response provided
for in paregraph ‘b of [thel section, the oresi1c1ng otficer
determires that . . . a prima facie showing has teen made, the
presiding otficer shall, serore ruling thereor, certify
directly to the Commission for jJeterminatior ‘the issue of
whether the petition shoulc be alleowecl.” The paragraph,
however . specifically cirects by footnote that tre matter will

be certified to the Commissior notwithstanding the provisions
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¢ 10 CFR 2.788. Thus, what wou'? otherwise “all «ishin
the jurisdiction of <@ Apnesl fcari! s groscrioed 'n 10 CFR
2.758 proceedirs,

It cerraps should be noted chat Applicants do rot
argue here that ar Agpeal Board carnot, unde- any
circumstances, “ave a presence in a 10 CFR 2,758 matter. For
example, an Appeal Board sittirg as a trier of fact would not
Le precluded from dealirg with a 10 CFR 2.758 petition brought
to it in that capacity. See Pacific Gar and Electric Company
(Diablo Canyon Nuclear Fower Plant, Units 1 and 2), ALAB-65T,
16 NRC S5 (1981), attachment to CLI-82-19, reported in 16 NRC
83 (1982'. Nor would an Appeal Board 1n reviewing an initial
decision of a Licens.ng Board necessarily 'e precluded ¢rom
commenting upon the Licensing Boerc’'s helding 1n the
proceeding under reavies tha. a prima “acie shcwing had net
been nado: See Conmnorwealtr Ediszon Company (dy-on Nucl ear
Power Station, Un:its | anc 2), ALAB-795, 20 NRC 1591, 1614-16
(1984), Our argumert as to the want of Aopeal Foard
Jurisdiction 1s directed soley te directed certification of 10
CFR 2.758 mattoers.

In addition, 1r lLight cf the ‘octnots to 'O CFR
2.7%8(d), no argunent can te made that thie Appeal Board has
the author .ty to grant a right to discovery, or i1mpose a

requirement ‘or the f.1ing of testimony or any other of the



aczoutrements of ar ad_uvdicatory "ea-i1ng. To do 20 weulc, 17
effect, repeal the provisions o+ L C7% 2,758, 3Simiar vy,
this Appeal Beoard has no autrcrity tnrough exercise of 1ts
directed certification auvtho~:1ty tc set the standa-d t+or the
Licensing Boarc to follow 1n maxing i1ts cetermination &és to
whether a prima “acte shcwing nas bYeen made. Tha Commision
has cast a fact-finding NRC *ribunal which receives a 10 CFR
2.798 petition in essentially the pcsition of a "gate

keeper."” 'n this respect 1ts Job 18 to separate wheat from
chaff and 1t aione 18 the Judge of what constitutes a "primsa
vacie showing.' Indeed, the regulation does not even
contempl ate that the Comnission wi.l review that aspect of the
matter., The Commission wi!l decide whether the waiver or
eception shoulo be granted. To be sure, '° may be that the
Commiss . on will decioe that the hearing tritunal should never
have sent the matter up to 1t and deny the petition in
language making that clear, but the Commission does not review
the prima facie standard used by the trial tribunal, as such.

[11. EVEN ASSUMING JURISDICTION,
THE AFPEAL 18 WITHOUT MERLT

S0 much of the Joint Appeal as seels relief froem the
schedul ing order lacls merit 1n light of the fact that the
Licensing Board has yet actually to cut off any further reply
that any party wishes to naxe atter Janvary 27, 1987,

S0 much of the Joirt Appeal as seeks toc have this



Appeal Eoard set a <ctedu.e for discovery and the f1li173 of
tastirony or to grart en ad)ud.ca=ory h2aring 1s without merit
because 10 CFR 2.7%8 simgply do2s not permit such groceedings.
Eimlarly, cthere 18 “c ~eason to issue an orcer
reversing what appears as the Licensing Board's dicta as to
what constitutes a prima facie showinrg. Licensing Board
Order of January 7, I987 at I n.#, So far as we are aware,
the concept of a "showing ... sufficiert to require reasonavle
minds to inguire further” fi-st found its way into nuclear
jurisprudence in the Commission s decisior in Consumers Power
Co. Midland Plant, Units 1 and 2), CLI-74-5, 7 AEC 19, 32 at
n.27 (1974), reversed sub ncw. Aeschliman v. NRC, S47 F.2d 622
(D.C. Cir. 1976), reversed and remanded sut nom. Vermont Yankee
Nuclear Power Corp. v. NRDC, 475 U.8., 219 1978). This
phraseology, later expiicitly approved by the Supreme Court,
was utilized by the Atomic Energy Commission to describe the
threshold test which an intervenor had to neet in seeking to
have contentions litigated. The Ccmmission stated that the
intervencrs "have a burden of coming forward with some
arfirmative showing i:° they wish to have these novel
contentions explored further, ' (Emphasis added). Id. at 72,
The i, in a footncte, the Comnission distinguished "affirmative
showing" from ‘the civil litigetion concept of a prima facile

case, an unduly heavy burden in this setting.” Id4. at n.27.



Iretead the Commisel or @gueted tte 1nterverors’ burden witn

the larguage usec by the .i1censing 3oard Nare, l.e2., that "the
snowing shoulc ke sufficirert to require reascnabis minds to
inquire further." IJ., (Engrasis added). The language of the
text in Juitaposition witk the footnote would seem to support
the conclusicn that a "prima facie showing" ies something less
than a "prima facie case." And of course the phrase used 1n
tre regulaticn i1s “prima facie showing" not "prima facie case,"
It is presumably this concept which the Licensing Board had :n
mind when 1t inclucded the dicta here under guestion. In
ALAB-&53, supra, the Appeal Board therein sitting as the fact
finder made the following cbservation in rejecting a 2.700
petition:

“‘Meitrer the allegations in [l tervenor 's]

petition ror the evidence in the record

betore us make a prima facie srowing of

special circumstances which would justify

a wailver or exception 1n this case. Prima

facie evidence must be legally sufficient

to establish a Tact cor caze unless

disproved." 16 NRC at 72 (emphasis added).

This later declaration 13 perhaps more in tune with
the concept of a prima facie case found in the fictionaries.
Eee, €.9., Black s Law Dictionarys '"Such as will suffice until
contradicted and overcome by other evidence." 0f equal
interest i3 the definition ir Black = of the words prima facie
stanaing alone: "At first sighty on the fires" appearance; on

the face of 1% 80 far as can be judged from the first
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disclosure; presumetiv; @ -act presured T2 b2 true urless
disproved oy some 2vicence td the cortrary." =Hoth the
definiticn cf te Asoesl Boarc i1in FLAE-65T, and the rore
tracditional dafinizions in the dictisnarias eéppear to
contemplate that the guestioy of w~hether a prisa Tacie shcwing
exists :s to be judgec by iocking crly at the shcwing i1tself
ard assumning all statements in 1t to be true, unless
increditle. Applicants se2e no difficulty were the Licensing
Board ultimately to adopt the classic standard. It 1s
doubtful, however, that trhe Joint Appellants want that
standard applied here. But the unassailable point the Board
has made here i1s that 1t ‘e naot going to decide the petition
on the merits, nor is 1t required to do sc.

Finally, i1t is to be noted that a c-eat deal of this
ie s.:mply 2 tempest in a teapot. Whichever of the standards
discussed above an NRC tribural applies to determine whether
or not a prima facie showing has been made, the fact 1s that
eventually the petitioner urder (0 CFFR 2.785E must convince the
Commission of the merits of 1ts petition. whethe- a given
Licensing Board was cor-ect 3r not corr2ct 1n d2ciding whetner
to send a petition up to the Commission 18 a questicn that has

no effect on the ultimate cecision to be made. The Commission

might be rightfully anncved 14 frivolous petitions get by a

Licensing Ecard because its standard of judging them were too
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low, BU% Zhat co-~cer" i3 one ‘o~ tha Cormission nct

L

In Jaruary =!. 1987, ~2 were acvised that the Appesl

Eoarc wish2¢ the +o.lowing guesticn to e addressed in this

resporses

"Agsuning the Licernsing Ecard finds there
1€ a prima fac'e case, then can the
Commission fix the size o+ the Plume
Emergency Flianning Zone without any
further adjudication™"

We helieve t-e arswer tc thiz guestion to be

unequivocably ir th2 affirmative. ~he regulations are clear.

Under

10 CFR. 2.758/d), tre Ccmmissionr:

"may, among o=her th:rgs, on the basais
of tte petiticn, =2fFfidavits, and any
response, cetermine ~hether tha
application ot the specified rule cr
rfegulation or provis:on thereot:
cshouvld be waived or an exception be
mace, or tne Commssicn may direct
sLch fu-tter proceedincs as 1: deems
appropriate to 21d i1ts determination.”

Tte larguage could hardly te clearer. The Commission has

rasarved to itself tre autrFority,; to act as 1t sees fit with

respec: to further procedures, including having nec further

proceedings of any kind. In the cverall context cf the

petiticn tefore the Licensing Eoard in this case, the

Commission could "legislatively” #ix the boundaries of the

Seabrook Plume EFZ on the basis of the record certifieu to

12
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The Joint Appeal should te disrissead +or grocedural
inadequacy and +cor lack cf jurisdiction. Ir the event thie
Appeal Board concludes that it should r2ach tne nerits of “he
Joint Appeal, :t shoulc be denied. Firaily, because tris
Appeal Board lacke ‘urisdicticn cver the subject matter of tre
Joint fppeal, it 1s also without jurisciction to certify any
question in connect:cn therewitn to the Commission, and, thus,

the alternate relief requestec should be denied.

Thomas 5. Di

R. K. Gad 111

Kathryn A. Zelleck

De2borah S. Steenlard
Ropes & G-ay
225 Fran-1i1n Street
Bosten, Mf 02110
(517) 423-61C0

Tounsel for Aoplicants
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