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Stephen H. Lewis, Esq.
Deputy Assistant Chief Fearing Counsel
U.S. Nuclear Regulatory Commission
Office of the Executive Legal Director
k'a shing ton , D.C. 20555

Re: Ferr-McGee Chemical Corporation (West-Chicago
Rare Earths Facility), Dochet No. 40-20612ML,
ASLBP No. 83-49501-ML; Kerr-McGee Chemical
Corporation (Kress Creek Decontamination),
Docket No. 40-2061-SC, ASLBP No. 84-502-01 SC.

Dear Steve:

I am writing in response to your letter of December 17,
1985, in which you indicate that you intend to withhold certain
documents relating to the NRC Staff's proposal to shift adjudi-
catory responsibility for the above-captioned ceces from the NRC
to the State. I am writing to urge that you reconsider your
position and forward any such documents forthwith.

The Staff's proposal would serve to shift decision-
noking authority from a neutral panel to one of the parties in
the ongoing NRC proceedings. Such an action not only would
jeopardize the very substantial investment by Kerr-McGee in
preparing for the proceedings, but also would be fundamentally
unfair. Because the ongoing negotiation is evidentally designed
to frustrate the jurisdiction of the ASLBP, it ir our view that
the matter should be fully aired now.
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In the event that the Staff continues to withhold these
materials, it is our intention to seek an appropriate order from
the Board.

Sipcerely,s

.

chard A. Meserve
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Bu4027 UNITED STATES OF AMERICA
~

JUCLEAR REGULATORY COMMISSION

BbFORE THE ATOMIC SAFETY AND LICENSING BOARD

.

f I.
In the Matter of )

) Docket No. 4 0-2 061-ML
,KSRR-McGEE CHEMICAL CORPORATION )

,

,,

Uv v ve ) ASLBP No. 83-405-01-ML
(West Chicago Rare Earths Facility) )

|A -
A )

' V(v

- ) _

lKERR-McGEECHEMICALCORPORATION
40-2061-SC ]In the Matter of )

) Docket No.
)

k) ASLBP No. 84-502-01-SC
(Kress Creek Decontamination) ) \

)
-

%

KERR-McGEE REPLY TO THE NRC STAFF TO RESPONSE
TO THE KERR-McGEE MOTION TO COMPEL

PRODUCTION OF DOCUMENTS

On March 4, 1986, Kerr-McGee Chemical Corporation

("Kerr-McGee") filed a motion to compel the NRC Staff to produce

all documents in its control or possession that relate to

discussions with the State of Illinois concerning the State's

assumption of authority over the above-captioned proceedings.

Although the Staff had resisted Kerr-McGee's several informal

requests for access to these documents, the Staff responded to

the motion by disclosing the documents. In light of the Staff's

representation that all relevant documents have been produced,

the Kerr-McGee motion is now moot.
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After reviewing the documents, Kerr-McGee must again -

express its grave concern with any transfer of responsibility to ~

the State that would serve to usurp the authority of this Board.

As the documents make clear, the purpose of a transfer of

authority over mill tailings to the State would be solely to give
the State adjudicatory responsibility for the stabilization of

the West Chicago Facility. In light of the State's role as an
,

advocate, it no longer has the capacity to reach an impartial

decision on the matters at issue in these proceedings. A

transfer thus would violate due process and would raise profound
- questions of fundamental fairness.

s ectfully' submitted,

(hA
Peter J. Nickles
Richard A. Meserve
COVINGTON & BURLING
1201 Pennsylvania Avenue, N.W.
P.O. Box 7566*

Washington, D.C. 20044

Counsel for Kerr-McGee
Chemical Corporation

April 4, 1986
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION -

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

)
In the Matter of )

) Docket No. 40-2061-ML
KERR-McGEE CHEMICAL CORPORATION )

) ASLBP No. 83-405-01-ML
(West Chicago Rare Earths Facility) )

)

)
In the Matter of )

) Docket No. 40-2061-SC
KERR-McGEE CHEMICAL CORPORATION ).

) ASLBP No. 84-502-01-SC
(Kress Creek Decontamination) )

)

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing

Kerr-McGee Reply to the NRC Staff to Response to the Kerr-McGee

Motion to Compel Production of Documents was served by

first-class mail, postage prepaid, on this 4th day of April,

1986, as follows:

John H. Frye, III, Esq.
Chairman
The Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
1717 H Street, N.W.
Washington, D.C. 20555

Dr. James H. Carpenter
The Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
1717 H Street, N.W.
Washington, D.C. 20555
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Dr. Peter A. Morris
*

The Atomic Safety and Licensing Board
'"

U.S. Nuclear Regulatory Commission
1717 H Street, N.W.
Washington, D.C. 20555

Dr. Jerry R. Kline
Atomic. Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
1717 H Street, N.W.
Washington, D.C. 20555

Stephen H. Lewis, Esq.
Ann P. Hodgdon, Esq.
Office of the Executive Legal Director
U.S. Nuclear Regulatory Commission
1717 H Street, N.W.
Washington, D.C. 20555

Mr. Steven Seiple, Esq.
' Illinois Department of Nuclear Safety
1035 Outer Park Drive
Springfield, Illinois 62704

Thomas W. Fawell, Esq.
Fawell & Murutzky
2021 Midwest Road
Suite 206
Oak Brook, Illinois 60521

Anne Rapkin, Esq.
William J. Barzano, Jr., Esq.
Russell R. Eggert, Esq.
Office of the Attorney General
State of Illinois
100 W. Randolph Street '

13th Floor
Chicago, Illinois 60601

Docketing and Service Section (3)
Atomic Safety and Licensing

Appeals Board
Nuclear Regulatory Agency
1717 H Street, N.W.
Room 1121
Washington, D.C. 20555 I l

T
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V Richard' A. Meserve

April 4, 1986


