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Accordingly, and in view of the responses provided, we respectfully
request the imposition the civil penalty be remitted and this proceeding be

dismissed.

Copy furnished:

Regional Administrator

U.8. Nuclear Regulatory
Commission, Region IV

611 Ryan Plaza Drive

Suite 1000

Arlington, Texas 7601)

Sincerely,

4

Phillip L. Smith
Ma for, C.E.
Deputy Commander



Docket No. 30~19606
License No. 30~17283~C2
EA 88~172

RESPONSE. TO NOTICE OF VIOLATION

State of New Mexico

County of Bernalillo

®
@«

I, Phillip L. Smith, Major, CE, herevy state and affirm that the
following responses to the Findings of Violations of the Albuquerque
Cistrict, U.S. Army Corps of Enginecrs by the Regional Administrator,
Nuclear Regulatory Commission, included In the Notice of Violation and
Proposed Imposition of Civil Penalty (NRC Inspectiun Report No. 30~
19606/88-~01) are, on information and belier, true and correct:

Flndiqg:No 1. 10 CRF 20.207(a) requires thet licensed materials stored in
an unrestricted area shall be s.cured from unauthorized removal from the
place of storage.

Contrary to the above, a moisture density gauge, Serial Number 10010,
containing two sources of a nominal 10 millicuries of cesium-137 and 50
millicuries of americium~241 had been stored in a location which was not
secured by the licensee to prevent unauthorized removal. The gauge had
been stored in an unrestricted area near Carlsbad, New Mexico, from
sometime in 1987 to the date of the {inspection and was not under the
licensee's control.,

Responge. The licensee respectfully denies the violation as stated. The
viofatlon relates to the storage of moisture density gauge, Serial Number
10010, Erroneously, this was thought to be property of the Corps of
Engineers, Albuquerque Oistrict, at the time of the inspection in June,
1988, At that time, transfer ol the responsibility for administration of
this District's property accountability function was underway from the Fort
Worth District, COE to the Albuquerque District; and, because of lack of
familiarity with the background events which occurred in connection with
the WIPP Project, the personnel with whom the matter of this Troxler gauge
was discussed were not familiar with the fact that this gauge no longer
appeared on our property rolls nor should it ever have appeared on the
rolls. A review of the property records of the District since has revealed
that the density gauge in question was dropped from the property control
records as COE property on August 4, 1986, See DA Form 444 attached hereto
as Exhibit 1. The Inventory Adjustment Report, Ex. 1, ideatifies that the
gauge was purchased with Department of Energy funds and was erroneously
taken up on the Albuquerque District property records. This transfer of
custody and "ownership” in the gauge was effected by an appropriate
transfer document signed by the COE Area Engineer and Resident Contracting
Of ficer on July 30, 1986 and accepted by the Department of Energy on or
before 8 August 1986, See excerpt from diary of Joe Pickens, Area Engineer,
WIPP Project, New Mexico, attached hereto as Exhibit 2. Unfortunately, we






Response. The licensee denies this violation. Physical inventories of the
items in question were conducted for the years 1987 and 1988. See Exhibit
5, attached hereto, for nuclear gauge 4425 and Exhibit 6, attached hereto,
for nuclear gauge 11323, As described in Response No. 1, above, nuclear
gauge No. 10010 was no longer the property of the COE but had been
transferred to the Depavtment of Energy und thus would not appear on the
property inventory. The reason for the failure to {dentify these
inventories at the time of the inspection was statea in Response No. 1,
above. It is more likely than not that the gauges were inventoried in 1986
as well, but the inventory records are not readily available. Provisions
for the accomplishment of inventories on a more frequent basis (i.e., every
six months) will be separately addressed in a District Ridiation Safety
Program SuP.

Finding No 4. 10 CFR 30.51(a) requires, in part, that each person who
receives byproduct mat.orial shall keep records showing the receipt,
transfer, and disposal of such byproduct material.

Contrary to the above, the licensee had nut maintained records showing the
receipt of two moisture density gauges containing byproduct material,
Serial Number 11323 and 10010, which were received since the time of the
previous inspection on November 1, 1983,

Response. The licensee denies this violation. Please note that attached
to Exhibits Nos. 5 and 6 are hand receipts {identifying the Kirtland
Resident Contracting Officer, Kirtland AFB Resident Office, Albuquerque
D'strict, COE, as the custodian of gauges Nos. 11323 and 4425. As noted
above, gauge No 10010 was no longer on the property inventory rolls of the
COE.

Finding No 5. [License Condition 12 (a)(l) requires, in part, that sealed
sources shall be tested for leakage and/or contamination at intervals not
to exceed six months., License Condition 12.B requires, in part, that any
source in storage and not being used need not be tested. When the source
is removed from storage for use or transfer to another person, it shall be
tested before use or transfer.

Contrary to the above. the required leak tests f sealed sources
contained in two moisture density gauges, Serial Numbe' il1323 and 4425, had
not been completed prior to use when they were removed from storage.

Response, The licensee admits to this violation. One gauge has been leak
tested and found to be in compliance  see Exhibit 7). The other gauge was
returned to storage, and a leak test will be performed prior to putting it
back into operation. Further, a District SOP {s in final staffing prior to
adoption. This SOP will implement ER 385~1-80, Sec. 14 (see Exhibit ¢,
attached) in clearly requiring the inventarying and testing of the
licensed devices every six (6) months by the RP0.

Finding No 6. 10 CFR 19.11(a), (b) and (c) requires, in part, that each
1ic \nsee shall post current coples of the regulations in Parts 19 and 20,
operating procedures, and the license or a notice specifying where nuch
documents may be examired, and Form NRC-3,



Contrary to the above, neither the regulations, license, procedures, notice,
nor Form NRC~3 were posted at the time of the inspection.

Response. The licensece admits to this violation. The documents had been
inadvertently misplaced from the previous jobsite. The District now has in
place clear direction requiring each Residence ffice wherein the gauges
may be used to have in stock copies of NRC Form 3 and other related
materials to post at the construction site when the gauges are in use.
Appropriate corrective action was completed in June, 1988.

P Z

Phillip L. Smith
Major, C.E.

Subscribed and sworn to before me, a Notary Public, this ,25;Z/;;_ day
of September, 1988,

but% Fountams
Notu:; b -

blic

My Commission Expires: ]11; /2 1993
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HEREBY CERTIFIES THAT

».lan‘zf:_i .lifAf_e

of

U.S. Army Corps of Engiizers
HAS SUCCESSFULLY COMPLETED THE TROXIER ELECTRONIC LABORATORIES, INC.
TRAINING COURSE FOR THE USE OF NUCLEAR TESTING EQUIPMENT.

SUBJETTS INCLUDED IN THIS COURSE WEF" AS FOLLOWS:

g
o o
Fledie s

"y o + + J > A b
o oy » , s wrviha s
/ eqQsuremeni gtanlardaraaiion

ing technigues and

o et dend ;.’I"u ICEAUPrES.

Proc .;.(I’o a :-"Y' .‘-;"."' 1w .:.Iu.,"’ ::3,.)r_1‘;“
and transportation.

tenerai safoty precaufions.

auge Operation
L e

4. Field app

Gauge calibration

g .
cagiion

_09/22/88 W.F. Troxler

PRESIDENT




MPLY YO
ATTENTION OF

USNR” REGION 4

DEFARTMENT OF THE ARMY

ALBUQUERQUE DISTRICT CORPS OF ENGINEERS
F O BOXx 1580
ALBUQUERQUE NEW MEXICO 87103-1580

1] August )9BE

611 yan Plaza Drive

Suite 1000

Arlington, Texas 76011
Pear Mr. Cain:
As Safety Manager for the Corps of Endineers ir Albhuque
New Moy ] uld like t propose some amendments t
Albuque Dist t's enge, These amendment s | aj
mys: the Radiatioil Safetln Cfficer it place f 1
'ollins. Enclosed 1ire my qualifications and experience
3 U t functior 1¢ Kadiation Safety Off;
Pl 2 . § tact me '— v QU [
! 13 i g S 3 | at [ f N I n It
t—\)
A M1 JAFFE
M \ \fd[jag>

1""7'_(]/ ()§ ")\l‘)'/)



U.S. ARMY ENGINEEK DISTRICT, ALBUQUERQUE
I'.0. ROX 1580
ALBUQUERQUE ,NEW MEXICO 87103

AMENDMENT SUPPLEMENT SHEET TO ITEM 7

individual(s) responsible fo. radiation safety program and
their training and experience.

INDIVIDUAL: RADIATION PROTECTION OFFICER - JAMES JAFFE, CIVIL
ENGINEER

TRAINING: A. TROXLER NUCLEAR GAUGE TRAINING COURSE
ALBUQUERQUE, NEW MEXICO
SEPTEMBER 20U, 1938

8 HOUR TRAINING COURSE

EXPERIENCE Mir. James Jaffe is a graduate Civi! Engineer. He
has had college courses in Nuclear Engineering,Physics and
Nuclear Phyvsics. He will have the Trexler Nuclear Gauge Course

in september of this vear,
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inventory'was completed on .~ 28 Septem 37 All of |the
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-1..~J__ ,
-~ 28 < Eloisa M. 0 X
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e R
-
g A 4 |
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—— . - .-.i - PO N
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DEPARTMENT OF THE ARMY ER 385-1-80
US Army Corps of Engineers
DAEN-SO Washington, D.C, 20314
Regulation
No. 385-~1-80 7 May 1982
Safety e
RADIOLOGICAL SAFETY e
EXEC OFC

This is @ complete revision of FR 385-1-80, Issue of supplements to this  sic vmmr
regulation by Commanders, Field Operating Activities (FOA), 1is pqulttod bub st
is not required. If supplement: are issued, DIVCDR and CDR, sepa:ate FQ!L_,;A
will furnish one copy of each to HQDA (DAEN-SO) and (DAEN-ASP=R), WASH __  ,..r
D.C. 20314; DISTCDR will furnish required copies to sppropriate DIVCDR, ;-

COUNSKEL

—

1., Purpose. This regulation prescribes procedures and gu‘dance for:

] ,l:‘.' TY Slc
a. Obtaining US Nuclear Regulator Commission (NRC) licenses and ligcense .. & sup
amerdments for radicactive materials,

.=
[L'O

b. Obtaining OCE and DA authoriz~*' 1 for radiocactive materials not ___:"¢h3
licensed by the US Nuclear Regulatory  -mmision. ADP

LISRARY
¢, Controlling radicactive materials wnd equipment which produce 1;£%E;ut )7 ;ﬁﬂ
radiation, =

d. Transferrirg radicactive materials outside of the immediate command of
the USACE,

2, Aprlicability.

a. This regulation is applicable to all OCE/HQ elements and all field
operating activities (FOA) procuring, storing, possessing, shipping, trans-
ferring, using and disposing of radicactive materials or devices which produce
icnizing radiation,

b. This regulation is not applicable to the procurement of rad!~ -~ t!v
materials in nuclear weapons, fuel for nuclear reactors, cor insta’® o
ment and material made radicactive in nuclear reactors establishec

dance with provisions of Section 91, Atomic Energy Act of 1954, as an .
ineluding byproduct material arising from normal operating and testing «
nuclear reactors unless transferred beyond the immediate control of the
reactor staff,

3. References, References are listed in Appendix A,

This regulation supersedes ER 385-1-80, 15 August 1980
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4. Definitions. Definitions are listed in Appendix B.

5. Responsibilities.

a. The Chief, Safety and Occupational Health Office, OCE is responsible
for staff supervision of licensing, accountability, possession, u:. ., storage,
transfer and disposal of all radioactive sources. This responsibility shall
be discharged by:

(1) Maintaining on staff a qualified individual to manage the Radio-
logical Safety Program.

(2) Providing for staff coordiuation, administration, and technical
review of all applications for NRC radicactive material licenses.

(3) Providing staff coordination, administration, technical review, and
authorization regarding the possessi~n or use of radioactive material not
subject to NRC license control.

(4) Maintafing a record of radioactive sources, including a copy of
current NRC lic« , letters of authority, correspondence, and related papers.

(5) Providiny, chnical guidance and assistance in controlliig radiation
hazards. ’

(6) Providing consultation and special radiological surveys.

(7) Establishing and maintaining liaison with the US Nuclear Regulatory
Commission, the Deputy Chief of Staff for Logistics, and The Surgeon Generasl
on matters pertaining to radiocactive materials.

(8) Providing Command-wide safety management surveys to determine “he
adequacy of the radiation proteation program on not less than a biennial
basis.

., Each FOA Comman”- ~ [irector shall be responsible for insuriag
the radiological porti ! "OA safety pro- tams is adequate. This
responsibility shall b - . . <d by:

(1) Establishing a formal radiation safety program consistent with
Federal and OCE directives and with status of forces agreements.

(2) Maincaining adequate iresources to assure safety of personnel,
property, and the eavironment and to cope with emergencies.

(3) Deslgnatiag a quallite! tndividual as FOA Radiation Protection
Offfcer and alzeraats Nallatin Peotection Officer, and when required, a
Radiation Protection Comnaittee.

(4) Ootaining required licenses or authorizations prior to procurement,
receipt, use, transfer, or disposal of railoactive wmaterial,
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(5) Providing technical and administrative review of application for
NRC licenses and DA and OCE authorizations.

(6) Insuring aanual inspections are conducted to determine compliance
with conditions of NRC licenses, Departmen. of the Army and OCE authoriza-
cions.

(7) Maintaining a current inventory of radicactive materials and
registry of ionizing radiation producing devices within its jurisdiction.

(8) Estadlishing procedures which will assure that the Safety Office
is advised of any anticipated change in use of radiation sources or opera-
tions under its command and that the RPO nas evaluated the hazards and
srocedures prior to utilization of such sources.

¢. Each FOA Safety and Occupationai Health Manager will be responsible
for:

(1) Assuring tb. radiation protection portion of the FOA Safety and
Occupational Hzalth _cogram complies with Federal and CE regulations.

(2) Assuring users are instructed in safe working practices, emergency
procedures, harmful effects of radiation overexposure and other topics
requicsed by 10 CFR Part 19, and 29 CFR Part 1910.

(3) Reviewing equipment, materials, facilities, operations, and pro-
cedures and acdvising the commander of the FOA of any unsafe practices,
defects or noncompliance with applicable regulations.

(4) Advising contractcrs in the proper procedures for obtaining service
permits or authorizations for use of radioactive materia(s on DOD installa-
tions (see para 10)

d. FOA Radiation Protection Officer
(1) The Radiation Protection Officer (RPO) is responsible for:

(a) Obtaining and insuring compliance with and complete documentation
of the provisions of NRC licenses, Department of the Army, Department of the
Air Force, and OCE permits or authorizations.

(b) Reviewing specific operations being conducted to evalua. ‘he
hazards and assure adequate controls and safeguards are used. Th.. evalu-
tion includes physical measurements or ca! ulations of radiation levels

chat may be involved.

(2) The RPO must be technically qualified by virtue of education,
training aad/cr experience to assure capabilitles commensurate with the
requirements of the assignment.
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¢. The RPO or Personnel Office will, upon request of a former
employee who was occupationally exposed to ionizing radiation, furnish a
report of the employee's accumulated radiation exposure to the employee,
or his/her current emnlover.

d. All exposure records shall be reviewed by the RPO to determine
that exnosures are being kept at the lowest possible level.

10, Nuclear Regulatory Licenses.

4. All applications for NRC licenses and corresnondence related thereto
shall be forwarded through command channels to DAEN-SOI. DAEN-SOI will
review and forward applications to NRC.

b. Three (3) signed conies of NRC Form 313(I) (Application for Byproduct
Material License), with three copies of eacl' inclosure, executed in accordance
with 10 CFR, Part 30, shall te forwarded 2o as to reach NAEN-SOI not later
than ninety (90) days prior to the need for the license, NRC Form 313(1) is
available through NRC Regional Offices.

¢. Licenses by NRC are issued for five year periods based on informa-
tion contained in the app.ications. Any change in use or personnel from
the information contained in the license requires that an amendment be made
to the license,

d. A request for amendment is made by submitting a letter, stating the
desired changes, through command channels to CDR USACE (DAEN-SOI) WASH DC
20314. DAEN-SOI will review and forward request to NRC,

11, Department of the Army and Department of the Air Force Authorizations
and Permits.

&, When USACE controlled radioactive material is used or stored on an
active Army or Air Force installation, the appropriate Department of the

Army (DA) or Department of the Air Force (DAF) radioactive meterial authori-
zation must be obtained.

b. Application for DA asuthorization is submitted through USACE channels
to DAEN-SOI on DA Form 3337 (Application For Department Of The Army Padiation
Authorization or Permit) executed in accordance with AR 385-11.

¢. Aoplication for DAF authorization is submitted to the installation
Environmental Health Section (in accordance with AFR 161-16) with a copy
furnished to DAEN-SOI,

d. Contractors contemplating the use of radioactive materials or radi-
ation producing equipment on an active DA or DAF installation nust obtain
the appropriate permit or authorization, A 45 day lead time should be allowed
for obtaining a permit (see EM 385-1-1, Sec ).
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{ Radiocactive Materials. Rad'osctive materisls will
til the required NRC licenses, DA, DAF or OCE muchoriza

received
'Ok THE COMMANDER:
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Colonel, Coxu‘ of Engineers
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APPENDIX A

REFERENCES
Title 10, Code of Federal Regulations, Chapter 1, 1 Jan 81,
Title 29, Code of Federal Regulations, Part 1910, 1 Jul 80,
AR 40-5, Health and Envircnment, 25 Sep T4,

AR 40-14, Control and Recording Procedures for Occupational
Exposure to lonizing Radiation, 15 Mar 82,

AR 385-11, lonizing Radiation Protection, | May 80,
USACE Supplement to AR 385-10, Army Safety Program, 16 Apr 80,

USACE Supplement to AR 385-40, Mishap Reporting & Records 5 Jul 79.

A=
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APPENDIX B

DEFINITIONS
For the purpose of this regulation the following terms shall be defined as:
1. R ctive Mater . Any material or combination of materials which

spontaneously emits ionizing radiation, including natural elements such as
radium and accelerator produced radionuclides,

2. lonizing Rac ion [rfgug;nl ggvgfg!. Electro ic devices which are
capatle of generating ionizing radiation such as X-ray machines, linear

accelerators, cyclotrons, or radio frequency generators which produce X=rays.

3. l¥groduct Materials. Any radicactive material (except special nuclear

materials) yielded in or made radiocactive by exposure to radiation incident to
the process of producing or utilizing special nuclear materials,

4, Curie. A common measure of radiocactivity which equals 3.7:10’0
disintegrations per second (dps), Common submultiples of the curie are:

(a) militcurie (m Ci) = 3.7x10" dos * 0,001 Curie (Ci)
(b) microcurie (m Ci) = 3,7x10" dps = 0,000001 Curie (Ci)
§, License Material., Source, special nuclear material and byproduct materizal

received, stored, possessed, used or transferred under a general or specific
license i{ssued by the US Nuclear Regulatory Commission,

€, Radiation Sources, Materials or devices which generate or are cspable of
generating ionizing radiation, including naturally occurring radicactive
materials, byproduct materials, source material, special nuclear materials,
fissior products, materials containing induced or deposited radiocactivity,
radiographic and fluoroscopic equipment, particle generators and accelerators
and other electronic equipment which utilize electron tubes to produce X-rays,

7. Sealed Source, Any radioactive material that i{s inclosed in, and is to be
used in, a container intended to prevent leakage or escape of the radiocactive
material or any of its daughter properties,

8, Source Material., U-anium +r thorium or any combinition thereof, in any
physical form or ores .nich cortain by weight one twentieth of one percent
0,05 percent or more of uranium, thorium or any combination thereof.

9. RAD Unit of sbsorb dose equal to 100 ergs/granm,

10, [Roentgen Special upit for measuring X wnd gamma radiation
(2.68y10~ Coulombs/kg air). A roentgen of X radiastion in the

energy range of 0,13 MeV '= 1 RAD,

B
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APPENDIX C
RECORD OF RADIOACTIVE MATERIAL
TMU: W
DEVICE CONTAINING BOURCE SOURCE
NAME (Sowrce st denmty posge, etc | ELEMENT/ ISOTOPE
TYPE (Form)
[ MANUFACTURER PRESENT AMOUNT OF ACTIVITY
MANUFACTURER
"NOBEL NO
SERIAL NO T NGBECWNG
AEC LICENSE NO SERIAL NO (8
NAME OF RADIATION PROTECTION OFFICER
CHRONOLOGICAL RECORD
ACTION OR EVENT RECORDED AEMAAKS
oatTe 1Rocaisnd fom. enyfor ov Slpasi b0 (Indicate load test remuits in microcunies) .

FOR [LLUSTRATION PURPOSES ONLY
(Local reproduction suthorized - blank mastes available from local FMO)

-
ENG fﬁ,,,".. 3309 R REPLACIS ENG FORM 3308 1 OCT 84 WriCH MAY BE LSED
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(ER 385 180)

DATE
REQUEST FOR AUTHORIZATION TO TRANSFER RADIOACTIVE MATERIAL __[.

ARy 10

FROM

). ASQUESTOR (Fuid Operating Activity)
MO LICENSE, DA OR UBACE AUTHORIZATION NUMBE R NAME AND ADDRESS

2 ITEMS TO BE TRANSFERRED
QU IPMENT (Bouror Conlmning or Lng:

SOURMCE Madionctive Metera
Yoy MANUFACTURER MODEL SERIAL NuMBES LEMENT AND MASS NO ACTIVITY

I FOR ILLUSTRATION PURPOSES ONLY
I (Local reproduction suthorized - blank masters svailsble from local FMO)

B

-t
P Y IVER (Fuis Operating At . Form g
NLB LICENSE DA OR UBACE AUTHORIZATION NUMBER NAME AND ADORESS
TV Reguenting RPO) BONATUNE DATE
4 OCEASACE APPROVAL COMMENTS
O asemoveo
O osarenovio
LR RMO DABN SO r““v“ DATY
ENG FORM 4790 R, May 82

(Fraposent DAENSC)
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