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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of )
) Docket Nos. 50-443 0L-01
PUBLIC SERVICE COMPANY OF ) 50-444 0L-01
NEW HAMPSHIRE, et al. ) (On-site Emergency Planning
; and Safety Issues)

(Seabrook Station, Units 1 and 2)

NRC STAFF RESPONSE TO NEW ENGLAND COALITION
ON NUCLEAR POLLUTION'S BRIEF IN SUPPORT OF ITS APPEAL
OF THE LICENSING BOARD'S DISMISSAL OF NECNP CONTENTION IV

I. INTRODUCTION

On July 5, 1988, the New England Coalition on Nuclear Pollution
(NECNP) filed a "Brief In Support Of Its Appeal Of The Licensing Board's
Dismissal Of NECNP Contention TV" ("NECNP Brief"). In its brief, NECNP
argues that the Licensing Board erred in ruling that "microbiologically
induced corrosion" (MIC) was not within the scope of NECNP Contention IV
and in restricting the scope cf discovery under this contention. Y NECNP
maintains that the language of Contention IV encompasses the issue of MIC
and that the Licensing Board acted arbitrarily and capriciously in
restricting the scope of Contention IV, e/ As explained below, NECNP's

appeal should be dismissed.

1/ Memorandum and Order (Denying Motion to Compel) (February 17, 19€8)
\"February 17, 1988 Order"), reconsideration denied, Memorandum and
Order (March 18, 1988) ("March 18, 1988 Order™).
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IT. BACKGROUND

In ALAB-875, 3/ the Appeal Board held, inter alia, that the Licensing
Board erroneously excluded NECNP Contention IV entitled "Blockage gf
Coolant Flow to Safety Related Systems and Components by Buildup o;:
Biological Organisms," and remanded the contention to the Licensing Board
for further 1itigation. 26 NRC at 275. Thereafter, in its second set of
interrogatories on Contention IY, NECNP sought for the first time
discovery on the subiect of microbiologically induced corrosion (MIC).
See NECNP's Second Set of Interrogatories and Request for Production of
Documents to Applicants on NECNP Contention IV (December 23, 1987). On a
motion to compel discovery on this issue, the Licensing Board held that
NECNP Contenticn IV did not embrace the issue of corrosion of cooling
systems but rather was limited to the blockage of such systems duc to the

accumulation of aquatic organisr - and debris. Memorandum and Order

(Denying NECNP Motion To Compel) (February 17, 1988) ("February 17, 1988

Order"), reconsideration denied, Memorandum and Order (March 18, 1988).

2/ NECNP also argues that the Licensing Roard erred in denying its
February 19, 1988 Motion for Leave to Enter Applicants' Land and its
motion to compel discovery into circulating as opposed to cooling,
water systems., These arguments are logically dependent on the
validity of NECNP's primary argument regarding the proper scope of
its Contention IV. Since that argument is without merit, see Part-B

ost, these contingent claims fall of their own weight and need not
Ee further address=d.

3/ Public Service Company of New Hampshire (Seabrook Station, Units 1

and 2), ALAB-875, 26 NRC 751 (1967).




The Licensing Board noted that it was clear from a reading of
Contention IV y that "it is limited to asserting concerns that Applicants

must establish a surveillance and maintenance program for the prevention

4/  NECNP Contention IV reads as follows:

Blockage of Coolant Flow to Safety-Related Systems and
Components by Buildup of Biological Organisms

The Applicant must establish a surveillance and maintenance
program for the prevention of the accumulation of mollusks,
other aquatic organisms, and debris in cooling systems in order
to satisfy the requirements af GDC 4, 30, 32, 33, 34, 35, 36,
38, and 39, which require the maintenance ana inspection of
reactor cooling systems. The design, constructinn, and proposed
operation of Seabrook fail to satisfy these requirements.

Basis: On May 19, 1982, the Commission published in the Federal
Pegister a notice cf abnormal occurrences at a number of nuclear
veactors around the country. 47 FR 21653, The notice described
the accumulation of asiatic clams, mussels, and other aguatic
organisms in reactor cooling systems which had hitherto gone
unnoticed. At one reactor, Brunswick Unit One, blockage of
coolant flow paths resulted in the 'total loss of both redundant
trains of the recidual heat removal system.' 47 FR at 21653.

Noting that the dissipation of heat to the environment is é&n
essential safety function, the Commission found that blockage of
conlant systems by biological organisms and debris could cause
'possible degradation of the heat transfer capabilities of
redundant safety systems to the point where system function is
lost.' Id. at 216565,

The abnormal occurrences at the six reactors showed that
'preventive measures and methods of detecting gradual degrada-
tion have been inadequate in certain areas to preclude the
occurrence.' 1d. The licensees in each case agreed to improve
design features and detection techniques to prevent future
significant fouling.

The Seabrook reactor uses ocean water for cooling and fis
particularly susceptible to fouling by aquatic organisms. The
fouling does not occur only in the intake pipes of reactors.
Organisms may find their way into the entire cooling system and
even into the heat exchangers. Id. at 21654, In addition, the

(FOOTNOTE CONTINUED ON NEXT PAGE)
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of the accumulation of mollusks, other aquatic organisms, and debris in
Seabrook's cooling systems., . ." February 17, 1988 Order at 5. The
Licensing Board rejected severai arguments advanced by NECNP. ;
First, NECNP sought to include MIC within the definition of "fnuling"
(which appeared in the basis for Contention IV) on the ground that
NUREG/CR-4724 had defined the term as including corrosion. The Licensing
Board pointed out that NUREG/CR-4724 was issued some four years after
Contention I was proposed, such that NECNP's "now" intent could not be
accepted as being its "then" intent. February 17, 1988 Order at 6.
Second, NECNP asserted that a sentence contained in the basis of
Contention IV ¥ showed that the contention was intended tc address the
form of biofouling that corrodes the cutside of pipes. The Licensing

Board found no merit to this argument, noting the cited basis sentence

(FOOTNOTE CONTINUED FROM PREVIOUS PAGE)

buildup of fouling organisms or corrosion products on piring
walls, although 7ot severe enough to block water flow durirg
normal operation, could be dislodged by seismic activity and
‘collect in equipment bearing or seal coolers blocking the
cooling water flow.' 1d. Because it is particularly vuinerable
to intrusion by aquatic organisms, the Seabrook plant should be
equipped with a maintenance and inspection program adequate to
prevent the kind of degradation which current measures obviously
do not achleve.

Jem

/ This sentence reads as follows:

* * *

In addition, the buildup of fouling organisms or corrosion
products on piping walls, although not severe enough to block
water flow during normal operation, could be disiodged by
seismic activity and 'collect in equipment bearing or seal
coolers blocking the cooling water flow,'

W + *
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merely reflected concern that corrosion products on piping walls could be
dislodged by seismic activity and, in collecting, block cooling flow
water. Id. Further, the Licensing Board rejected NECNP's additional
reliance on NUREG/CR-4724, relative to its second argument, as faiiing in
its attempt to expand the scope of the contention by reliance upon a
document that did not exist at the time Contention IV was submitted. Id.
at 7. MNECNP's third and final argument also reiied on NUREG/CR-4724 to
support an expansion of Contention IV to include MIC. The Licensing Board
noted that this argument failed, 1ike the preceding two, because of its
reliance on NUREG/CR-4724, which did not exist when Contention IV was
submitted. Id.

On March 1, 1988, NECNP filed a motion for reconsideration of the
February 17, 1988 Order. In this motion, NECNP relied upon the afficdavit
of a scientist, Dr. James Bryers, and on attached scientific documents to
demonstrate that in 1982 MIC was recognized as one of the detrimental
effects of biofouling of nuclear power plants. In its March 18, 1988
Order, the Licensing Board affirmed its February 17, 1988 Order, not'ng
that the documents now submitted by NECNP "cannot serve to establish that,
in preparing the contention in 1982, the drafter intended to encompass MIC

within the scope of the contention." Memorandum and Order (Denying NECNP

Motion For Reconsideration) at 3 (harch 18, 1988) ("March 18, 1988 Order")
at 3. On March 22, 1988, NECNP filed a motion to compel Applicants to
respond to NECNP's Third Set of Interrogatories and Request for Production
of Documents to Applicants on NECNP Contention IV, which had been served

on Feuruary 19, 1988. The Licensing Board denied this motion on the basis
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conducted by it is entitied to great respect; . . ." Northern States

Power Company (Prairie Island Nuclear Gererating Plant, Urits 1 &'2),

ALAB-419, 6 NRC 3, 6 (1977). It is also well settled that the Appegl
Board will defer to a licensing board's legal rulings except wherc the
Appeal Board's examination of the evidence convinces it that the record

compels a different result, See Northern States Power Co. (Monticello

Nuclear Generating Plant, Unit 1), ALAB-€11, 12 NRC 301, 304 (1980);

Niagara Mohawk Power Corporation (Nine Mile Point Nuclear Station,

Unit 2), ALAB-264, 1 NRC 347, 357 (1975); Pacific Gas and Electric Company

(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-781, 20 NRC 819,

834 (1984); Carolina Power and Light Company (Shearon Harris Nuclear Power

Plant), ALAB-837, 23 NRC 525, 531 (1986). As explained below, the
arquments and information presented to the Board by NECNP do not serve to
undermine the Board's determination that NECNP Contention IV does not
encompass the subject of microbiologically induced corrosion (MIC). The
Appeal Board should accord that determination great respect and uphold the
February 17, 1988 Order.

Under 10 C.F.R. § 2.714(a)(2), a petition to intervene in a
proceeding must set forth with particularity "the specific aspect or
aspects of the matter of the proceeding as to which petitioner wishes to
intervene." Among the elements that 10 C.F,R., § 2.714(a) and (b) have
been construed as requiring i< that the petitioner identify the specific
matters as to which the petitionar desires to participate.

Philadelphia Electric Co., (Peach Bottom Atomic Power Station, Units 2 &

3), CLI-73-10, 6 AEC 173 (1973); Florida Power and Light Co. (Turkey

Point Plant, Units 3 and 4), CLI-E1-31, 14 NRC 959, 960 (1981), citing,
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basis similarly emphasizes "accumulation" and "blockage of coolant
systems." In spite of the fact thav the basis also mentiuns "the buildup
of fouling o.ganisms on corrosion produsts on piping walls, although not
severe enough to block water flow during norma! operation, could be
disiodged by seismic activity, . .", there i: nc mention of MIC. The
central concupt underlying these phrases is the asserted danjer of piping
blockage or obstruction., Further, the Federal Register notice prompting
the filing of this contention (47 Fed. Reg. 21653, May 19, :982) concerned
pctential blozkige due to dislodged bu‘ldup of various marine organisms
including clams, nuscels, barnacles, and the 1ike. Nowhere is there
me1tion of MIC. In accordance with the ‘nterpretive principle

1 ¢ .
noscitur a sociis, 1/ the term "fouling," as empigyed in the basis, can

be associated only with the subject of the accomranying text, i.e., the
blockage problim concequent *o the builcup oV marine organisms in piping.

NECNP, in its May 1987 brief appealing the Licensing Board's
rejection ¢f Contention IV, stated tnat "[tlue hasis for this contention
was a Federal Register notice datec May 19, .J82, which stated NRC's

concerns over the accumulation of asiatic clams, mussels, and other

/
aquatic organisms in six nuciear nower plant reactor cooling systems.” i

(Emphasis addec), This position was reiterated at oral argument before

the Appeal Board, di.~ing v/ i*h NECLNP's counse! referred to the Federal

11/ See Black's Lew Dictionary 956 (5th ed. 1979).

17/ New Ergland Coaliticn on Nuclear Pollution's Briei in Support of
Appeal of Pa-~tial Initial Decision Authorizing Issuance of a iicense
to Opera‘e at Low Power 'May £, 1987) at 10,
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Register nc.ice as the basis for Contention I Thus, for five years

after the contention was filed, NECNP itself thought it concerned only
blockage caused by an accumulation of aquatic organisms ard debris.. The
Appeal Board was persuaded by NECNP that this was the gist of Contention
¥

"The Coalition based this assertion [NECNP Contenticn IV] on
a May 19, 1982 Fedcral Register notice in which the
Commission discussed the accumulation of aquatic organisms
and debris in cooling systems., [Footnote citation omitted]
In that notice, the Commission indicated that, as a resuilt of
such accumulation, degradation of the heat transfer
capabilities of safety ix;tems had occurred at several
nuclear power plants.," =—

These factors compel the conclusion that the plain imeaning of
Contentiun IV did not encompass MIC, NECNP first mentioned MIC in this
proceeding as an afterthought subsequent to the ALAB-875 remand of
Contention 1V in its second discovery request on Contention IV in December
1987, 1/

NECNP's brief illustrates the strained character of its late attempt
to introduce MIC as an issue in this proceeding. NECNP's argument is
basically that Contention IV broadly refers to “fouling", that scientific
literature and on affidavit of Dr. Bryers supplied in 1988 demonstrated
that MIC is encompassed in "fouling", and that the cortention must be
construed to in~lu.de the issue of MIC. NECNP Brief at 7-10. This path of
infere.cial anc intsvpretive reasoning falls far short of compliance with

Tr. at 33 (July 24, 1987).

.
W
e

ALAB-875, supra, 26 NRC at 262.

NECNP's Second Set of Interrogatories and Request for the Production
of Documents to Applicants on NECNP Contention IV, December 23, 1987.

I = |
~
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the requirements that contentions must give notice of facts which
petitioners desire to litigate and must be specific encugh to satisfy the
requirements of 10 C.F.R. § 2.714. Commonwealth Edison Co, (Dresden

Nuclear Power Station, Unit No. 1), LBP-82-52, 16 NRC 183, 188-190, 193

(1982); see generally, Id. CLI-81-25, 14 NRC 616 (1981) (guidance for

lizcensing board regarding scope of hearing).

A decisicnmaker need not and should not rely upon expert testimony
when it is unnecessary to do so. See Fed. R. Evid., 702. Here, the
meairing of Contention IV, and the elaboration thereof in its basis, was
patent and vnambiguous. Thus, the affidavit offered by NECNP was unneeded
and the Licensing Board was fully justified in disregarding it. For
similar reason, the Board was correct in disregarding NUREG/CR-4724 and
the other extrinsic evidence oroffered by NECNP in support of its expanded
interpretation of the contention. The plain wording of Contention IV do2s
not include MIC, in addressing the "buildup" and "the accumulation of
mollusks, other acquatic organisms, and debris in cooling systems."

C. The Board Correctly Dismissed Contention IV

On April 22, 1988, after the Board issued its ruling construing
Contention IV to exclude MIC, NECNP announced that it nu longer intended
“to litigate . . . NECNP Contention IV, to the extent that Contention IV
relates to the adequacy of Applicants' program for monitoring to detect
blockage of coolant flow resulting from the build-up of macro-biological
organisms," See Letter to ASLB from Andrea C. Ferster at 1 (April 22,
1988). In light of NECNP's voluntary decision not to litigate ihe

contention as construed by the Board, the Licensing Board properly
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dismissed the contention in its Order of May 12, 1988. 28/ In view of
NECNP's decision not to pursue the issue of blockage of coolant system
piping due to the accumulation of aquatic organisms and debris, and the
Board's earlier determination of February 17, 1988, that MIC was nbt
encompassed within Contention IV, there was simply nothing left of the
contention for the Board to aditdicate. In other words, thera was no
longer any issue "in controversy" among the partie< to be litigated. A
licensing board's jurisdiction in an operating license proceeding extends
only to matters placed in controversy by an admitted contention or raised

by the board sua sponte. See 10 C.F.R., § 2.760a. The contention was
17/

properly dismissed.
TV, CONCLUSION
For the reasons stated herein, NECNP's appeal should be dismissed.

Respectfully submitted,

SUphes A Byt

Stephen A. Bergquist
Counsel for NRC Staff

Dated at Rockville, Marylend
this 12th day of August 1988

16/ See n.6, ante.

17/ The proper racourse for NECNP was to file an amended Contention IV or
an entirely new contention raising the yuestion of MIC relative to
the Seabrook Station plant. Such filing would, of course, have to
have been evaluated pursuint to a balancing of the five factors
delineated in 10 C.F.R., & 2,714(&2)(1) for the admission of a
late-filed contention into this proceeding.
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