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INTRODUCTION

Murley's submission will be in the form of responding to
'

Hurley's
NRC's submission in those areas of disagreement -

numbered paragraphs will coincide with the numbered pa ragra phs
con tained within NRC's submission-

s

1. No disagreement.

2. No disagreement.

3. No disagreement.

4. No disagreement.

5. No disagreement.

6. No disagreement.

7. No disagreement.

8. No disagreement.

PINDINGS OF FACT

I. LICENSEE'S VIOLATIONS

A. The viola tions discovered during the 1935

inspection and their sa fe ty significance.

9. The 14 violations discovered during the May 2, 3, and

24 - routine inspection of licensee's facility were:
(1). No disagreement
(2). No disagreement
(3). No disagreement
(4). No disagreement
(5). No disagreement
(6). No disagreeraent
(7). No disagreement
(3) . No disagreement
(9). No disagreement
(10) No disagreement
(11) No disagreement
(12) No disagreement
(13) No dissgreement
(14) No disagreement

(NRC EX.4). Hurley disagre2s with NRC's submission and submits
the following:
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* In determining whe the r civil penalties are appropria te for
these viola tions, it is first necessary to establish their safety
significance. For the following reasons, I have concluded tha t
each of these viola tions have minimial sa fe ty and/or po ten tial
sa fe ty implica tions and, for the purposes of assessing their

severity, do not have sa fety or environmentti significance. -

VIOLATION A.

'

10. No disagreement.

11. Hurley disagrees with the submission of the NRC and
submits the following:

Its failure to meet no less than once in each
qua r te r arose from the committees unde rs tanding
tha t mee ting semi-annually was sufficient. That
compliance was achieved immedia tely following May
24, 1985, the date of the most recent inspection by

Response to Viola tion A.) ItsNRC (NRC EX. 3 -

failure to meet was not an in ten tiona l , willful-
viola tion . Tha t this viola tion was of no
environmen tal significance: re sul ted in no sa fe ty
incident and was of no, or at least, minimal ' sa f e ty
significance.-

VIOLATION B

12. Hurley disagrees with the submission of the NRC (o the rP

than the res ta teme n t of the . viola tion with which there is no
disagreement) and submit the following:

That Hurley accura tely reported to the NRC the use of an
unauthorized room and the discovery of the viola tion
involves no claim that Hurley took any steps or actions
to withold in f orma tion from the NRC (Sreniawski - TR. -
99). Tha t Hurley as of June 6, 1935 submitted an
appropia te amendmen t to its license.

13 Hurley disagrees with the submission of the NRC and
submits the following:

That Hurley had determined tha t the air flow in the room
being used was in fact sufficient. Had no such

de te rmina tion been made such failure may have been
sa fe ty significtat, howevec un3er the circums ta nce s it
was of no sa fe ty significance.

VIOLATION C

14. No disagreement.

15. Hurley disagrees with the submission of the NRC and
submits the following:
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Tha t notwithstanding it is good practice to require the
wearing of film badges Hurley's particular si tua tion l

created no sa f e ty significance and tha t compliance -with
this portion of Hurley's license was achieved June 7,

,

1985.

16. Hurley disagrees and submits as pre sen ted within 15
above.g

17. Hurley disagrees and submits as con ta ine d within 15
above.

VIOLATION D

18. No disagreemen t.

19. Hurley disagrees with the submission of the, NRC and
submits as follows;

Hurley in fact conducted some surveys be fore inspection
by the NRC of the rooms occupied by pa tien ts (Reichold-
TR-113 and Sreniawski-TR-ll2). Tha t no variables were
found to have occured (Steniawski-TR-llO-lll). Tha t

Hurley took steps to stay in compliance and was achieved
on June 7, 1985.

VIOLATION E

20. No disagreement.

21. Hurley disagrees with the submission of the NRC and
submits as follows:

No twi ths tanding the claim of the NRC tha t , had in fact
the person appointed not been qualified the severity
level and penalty could have been much grea ter, the fact
is tha t the person appointed was qualified. Recognizing
and not minimizing the NRC's right to inspec t and
regulate does not in and of itself crea te a sa fe ty or
environmen tal significance. I find no sa fe ty or
environmental significance. This is not to say " the
ends justify the means." Hurley took proinp t s te ps to
correct this viola tion by filing the appropria te license
amendmen t request.

22. Hurley disagrees with the submission by the NRC and
Hurley's submission is within 21 above.

VIOLATION F

23. No disagreement.
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24. Hurley disagrees with the submission by the NRC and |
'

Huelay submits as follows: '

Tha t in rela tion to the incident rega rding the Funeral
Director the pacemaker was in fact received in a non-
leaking sa fe condition (Steniawski-TR.-ll7-118). Tha t ,

in rela tion to the pacemaker in question dropping it
from 3 or 4 feet would not cause it to break open and
tha t it would be necessary to apply an outside force,
such as a hammer or vise, to cause it to break open.s

(Sreniawski-TR.-119-120). That notwithstanding that the
death was re por ted to the NRC, a f te r in spe c tion , NRC
witnesses we re unable to testify, tha t in fact . NRC
followed up on the dea th to obtain the information they
seek when such a death is reported timely (Sreniawski-
TR-122 ; Reichold-TR-122,125).

25. Hurley disagrees with the submission of the NRC and
subnaits as follows:

That this violation represents a failure to report
timely and is of minimal significance especially so
when, as in this ins tance , the NRC was unable to testify
tha t the informa tion sought following timley reporting
was sought following a c tual reporting although
untimely. (See reference to tastimony as cited above.)

27. Murley disagrees with the submission of NRC and submits
as follows: (As indicatad Hurley is responding by paragraph as
numbered by NRC's submission and no paragraph 26 appears in the
NRC submission, page 12 of the NRC submission).

The conclusion of the NRC tha t this viola tion was a
significant sa fe ty concern, is re jec ted for the reason
sta ted within paragraph 25 above.

VIOLATION H.

28. No disagreement.

29. Hurley disagrees with the submission of the 'NRC and
submits as follows:

Tha t this viola tion is the failure to report. (Couual
Dewey's represent 4 tion on behalf of the NRC-TR-147-
148). Tha t the loss of con tac t with the pa tien ts in
question was temporary and that in fact contact was made
with each pa tien t. (Sreniawski-TR-134; and Reichald-TR-
140). Tha t the numbers of pa tients involed was three in
1982 snd two in 1984. Tha t this viola tion was of no
sa fe ty and/or environmen tal significance.

VIOLATION I

30. Hurley disagrees with the submission of the NRC, aside

.
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from the s ta temen t describing the violation, and Hurley submits
as folloes:

Tha t this viola tion is the failure to report monthly and.
in view of there being no claim, that there was no
reporting and tha t Hurley reque s ted an amendment to

*

their license, I find. no sa fe ty or environmentsl
significance.

'

VIOLATION J

31. Except as to the re s ta temen t of the viola tion Hurley
disagrees with the submission of the NRC and submits as follows:

Tha t the failure to inventery related to . the sources in
s torage . (Testimony of Banks following TR-206) Tha t
this violation represents minimal potential for harm and
is of little or no safe ty significance. Tha t there is
no testimony indicating tha t the sources were " lo s, t " or
even stolen or that Hurley was not aware of their
location a t all times.

32&33 Hurley disagrees with the submission of the NRC and
submits as contained within paragraph 31 above.

VIOLATION K

34. Except as to the re s ta temen t of the viola tions Hurley
dissge na with the submission of the NRC and submits as follows:

Tha t Hurley in fa c t inven toried as required but did not
do so as of ten as required. I find minimal sa fe ty
and/or environmental significance.

35&36 Hurley disagrees with the submission of the NRC and
submits as contained within paragraph 34 above.

VIOLATION L

3 7 .- No disagreement.

33. Hurley disagrees with the submission of the NRC and
Hurley submits as follows: ,

I find tha t the testimony of witness Banks to the effect
tha t the sources re fe rred to were in a solid sta te while
being stored and ha d no po ten tial for leakage to be
unrebu tted. Further that this viola tion re pre sen ts no
po ten tial for ha rm.

39. Hurley disagrees with the submission of the NRC and
submits as contained within paragraph 38 above.
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VIOLATION M.

40. Except as to the re s ta teme n t of the violation Hurley
disagrees with the submission of the MRC and submits as follows j,

herea f ter.

41. Hurley disagrees with the submission of the NRC and
submits as follows:s

I find tha t at least a portion of this violation is Lne
failure to record (Testimony of Banks as to i tem M-TR-
Following p.206). I find this to be of minimal sa fe ty

significance.

42; 43; and 44 Hurley diagrees with the submission of the
NRC and submits as contained within paragraph 41 above.

VIOLATION N

45. No disagreement.

46. No disagreement.

B. LICENSEE'S VIOLATIONS COMPARED TO OTHER LICENSEE

47. Hurley disagrees with the submission of the NRC rela tive
to paragraphs 47 and 48 and submits the following:

The te s timony rela tive to the comparisons made by the
NRC s ta f f is of little value in these proceedings othat
than to indica te tha t (1) base 1 on recall Hurley was
similiar to five o ther institutions in terms of numbersof viola tions (Sreniawski-TR-54); (2) Tha t 5 viola tions
indica tes a management problem, (Sreniawski-TR-85); (3)
Specific comparisions were made however with only two
o ther institutions the iden ti ty of which could not be
recalled. (Sreniawski-TR-81). The generality of the

te s timony if of little or no value in de termining the
issue in this case. The NRC, apparently, would have
this case decided on the basis of numbers ra ther than
substance which I decline to do.

C. LICENSEE'S PREVIOUS INSPECTION.

49. Hurley disagrees with the submission of the NRC and
submits the following:

A previous in spec tion of Licensee's facilities in

June,1981 had identified 10 viola tions. The te s timony

of the NRC did not disclose the specifics of the

viola tions other than to indica te that two of them were
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the same as violations H and I in these proceeding.
The fact of previous viola tions in and of itself is not .

of significant value in de termining the issue in this
case.

II.WHETHER A CIVIL PENALTY IS APPROPRIATE*

A. THE NRC'S ENFORCEMENT POLICY

50&51 Hurley disagrees with the submission of the NRC and
submits the following:

In de termining the issue in this ma tter a review of the
General S ta temen t of Policy and Procedure for NRC
Enforcement actions as found in 10 CFR Pa r t 2, Appendix
C, is appropria te. In part tha t sta tement provides:

...It is the Commission's in ten t tha t"

sanc tions should be designed to ensure tha t a
licensee does not dalibe rs tely profit from
viola tions of NRC requirements. Each
enforcement action is dependent on the

circums ta nce s of the case and requires the-

exercise of discre tion af ter conside ra tion of
these policies and procedures". (Emphasis
supplied.)

In this case I find tha t Hurley not only did not profit
from the viola tions cited bu t, that the NRC does not so
claim.

In this case I find tha t the enforcement order issued in
this case was, in part, based upon some comparisons with
other institutions.

I find tha t an enforcement conference was held in this
ma tter and also find, based upon the unrefuted te s timony

I of Dagenais (TR-223-224) tha t the conference was of
i little or no significance in tha t the objec tives had

|
already been decided upon by HRC.

!
The purpose of an enforcement conferenco are (10 CFR 2'

IV).
t

| (1). Discuss the viola tions , their
significance and .causes and the licensee's
collective actions;

(2). De termine whe the r there a re any
aggrava ting or mitiga ting circums tances: and

(3). Obtain other informa tion which will help
de te rmine the appropria te enforcement action.

__ __ _ - - _ _ _ _ _ _____@_ - _ _ _ .-. _ _ - - _ _ . _ _ _ _ _ _ . - _ _ . _ _
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* The significiance of tho above findings is tha t in fact
the NRC did not follow its enforcement policy.
- Whe ther or not under a given set of circums tance s an
enforcement conference is nesessary,is imma terial in
terms of, if thera is to be one, the licensee should be
afforded all his pe rroga tives thereunder. In this case -

it is clear tha t the matter of enforcement had already
been decided upon prior to the conference.

'
B. THE SEVERITY LEVELS OF THE VIOLATIONS IF ASSIGNED SEPARATELY.

52&53 Hurley disagrees with the submission of the NRC in
paragraphs 52 and 53; agrees as to paragraph 54 and further
submits the following:

I find from the testimony tha t no incidents occurred as
a result of any of the violations cited in this cause.
The NRC, except as to viola tion N. and F; alleges and
con tends tha t all other viola tions had the po ten tial"

of resul ting in serious sa fe ty events." The NRC
quotes Supplement IV, D. 50 V, D.2; and VI, D. 2 as
sta ting tha t severity levels IV require "more than minor
sa fe ty or environmental significance." Obviously if one
agrees with the NRC's first conclusion then the la tter
follows. In view of the evidence and the na ture of the
viola tions , I find tha t the use of word "po ten tia1" as
used by the NRC to mean nothing more than a possibility
of ha rm. I find tha t te s t to be inappropria te . I find
tha t viola tions, to have more than minor sa fe ty or"

e nvironmen tal significance", should ha ve likelihood of
ha rm , something more than possibility. Worse scenario
situa tions do not comport with NRC policy of deciding
ma tters dependent upon the circums ta nce s of each case
taking into considera tion the nature of the viola tion.

C. THE BASIS FOR THE SEVERITY LEVEL III VIOLATION

55&56 Hurley disagrees with the submission of the NRC and
submits as follows:

The NRC claims tha t the gravamen of the viola tions for
which Hurley was ci ted were fa ilure of management
con trol . ( See page 22 of MRC submission). I agree tha t
the NRC policy allows individual viola tions to be viewed
collectively and a single severity level a t ta ched.
Aga in , in view of the nature of the viola tions, the
overall enforcement policy as hereinbefore discussed and
the compliance by Hurley., as hereaf ter discussed, I

find such a procedure to be ina ppropria te . I find the
" collective severity level III" not to ba sus ta ined by
the evidence. I find 13 severity level V violations and
one severity level IV viola tion. I find the 13
violations to be of minor sa fe ty and/or en vironmen tal
significance.

|
.
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D. THE NEED FOR A CIVIL PENALTY-

57 thru 63 Hurley disagrees with the submission of the NRC
and submits as follows:

The NRC claims that a civil pena 1ty is needed to se t the
'

me ssage to other licensees. The NRC claims tha t such is
not making an example of Hurley". (Robinson-TR-93-"

94) The NRC's argument also assumes that the violations
should be , aggrega ted and assigned a severity level

,

III. Without tha t assomption the re would be no civil
pena l ty .

Based upon previous de termina tions and my findings
hereaf ter, I find no need nor basis for a civil penalty.

III WHETHER THE CIVIL PENALTY SHOULD BE REMITTED OR MITIGATED.

64 thru 70 Hurley disagrees'with the submission of the NRC
and submits as follows:

It is clear tha t in this case Hurley does no t seek
"mi tiga tion of the penalty" as opposed to having the
penalty se t aside as ina ppropria te . One of Hurley's
claims in that eagard has not he re to fore been
discussed,ie, the time wi' thin which Hurley brought the
viola tions in to compli~ance.

Hurley became aware of the viola tions on May 24, 1985.
Compliance with Viola tion A was had immedia tely

following the May 24, 1995 inspection; as to Viola tion
B. Hurley forwarded an overall floor plan to the NRC on
June 6,1935.

As to Viola tion E. Hurley forwarded the required change
of name and the subject was approved.

As to Viola tion F. Hurley indica ted it could not
de te rmine whe ther a viola tion' occurred, but had adopted
a s tanda rd practice as to viola tions C, D, G, H, I, J,

K, L. M, N. Hurley had achieved compliance by June 7,

1985. The con ten tion of the MRC tha t Hurley only did
what would be expected of it is overly simplistic. When
one considers the above with the additional con te n tion
of the NRC tha t Hurley did not act "promptly" the

conclusionthat Hurley's ac tion 's are not deserving of
consideration is one with which I cannot agree. The NRC
alleges tha t they e x pe c t a licensee to go beyond that
which is necessary to comply (Robinson-TR-226:228-
229). What tha t means e xa c tly is difficult to

de te en ine . The N9C does not rela te tha t requirement to
the na ture or c ircums tance s of the violation. One can

only expect a licensee, in te rms of a viola ton , to

10
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corre'c t it and put in place, if appropria te , a
mechanisim to ensure as much as possible, ano the r
viola tion will not occur. I find tha t Hurley did just
tha t. Hurley did that as soon as they possibly could
(Robinson-TR-226). ..

Under the circumstances of this case and considering the
Enforcement policy of the NRC, I find tha t the

imposition of a civil penalty in this case to be'

inappropria te and not sustainable by the record.

CONCLUSIONS OF LAW

71. Based upon the record compiled in this proceeding, and
for the reasons described above, I reach the following

conclusions of law:

1. No disagreement as submitted by the NRC.

2. It is not appropelte to ca tegorize these
viola tions in the gggrega te , however if such is
a ppropria te , I find the aggrega te severity level to
be severity level V.

3. The licensee should not be assessed a civil
penalty.

.

ORDER

72. Based upon the above findings and conclusions, IT IS
HEREBY ORDERED tha t the civil penalty here tofore assessed be and
is hereby set aside.

.

Respectfully Submitted
/ ,

.
, . ' /.'/ i: .

.h; f/ / .r", . :' '( / ' :: /,
,

Edward P.~ Joseph s

O'Rourke, Goldstein, Joseph
and Kelly, P.6, c ,

727 S. Grand Trave rse St.
Flint, *4lchigan 48502

,|.| :|'-'
f

11

__ _ . . __ . - - _



.

<

,

UNITED STATES OF AMERICA
NUCLEAR REGULATORY C0194ISSION

BEFORE ADMINISTRATIVE LAW JUDGE IVAN W. SMITH

,

In the Matter of: DOCKET NOS. 030-01993
,

Hurley Medical Center 070-1393
One Hurley Pla m ,

Flint, Michigan 48502 LICENSE NOS. 21-00308-02
SNM-1393
(f:A 85-89)

PROOF T S E VICE

STATE OF MICHIGAN)
)ss

Courn GENESEE)

Deborah A. Armstrong being duly sworn, deposes and says that on December
16, 1986 she did serve a copy of Hurley's Proposed Findings of Fact,
Conclusions of Law, and Ord?r in tha form of an intital decision documents in
the above entitled atter upon the following persons:

1. Atomic Safety and Licensing Board Panel, U.S. Nuclear Regulatory

Comission, Washington, D. C. 20555

2. Atomic Safety and Licensing Appeal Panel, U.S. Nuclear Regulatory

Commission, Washington, D.C. 20555

3. Docketing and Servica Station Office of the Secretary, .U.S. Nuclear
Regulatory Comission, Washington, D.C. 20555

1
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by depositing them in the U.S. mil enclosed in a maled envelope, with First
Class Postage fully prepaid thereon, and deposited in ths U.S. Post Office
receptacle, properly addressed to the above-named persons.

.

,- 1i, ,ev3

| h):! Y }p! // A f'/ \ -*
s%

Deborah A. Armstrong f/
k

Subscribed and sworn to before me, a Notary Public, on this 16th day of
December 1986.

A Ef t l, h C *i.S C F
Nancy B.U Larson, Notary Public
G3nesee County, MI
My comission expires: 1-13-90

'
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UNITED STATES OF AMERICA
NUCLSAR REGULATORY COMMISSION

BEFORE ADMINISTRATIVE LAN JUDGE IVAN N. SMIT

6Fflit . ..
*''

030-Ol99f0Chllj'[INICf-In the Matter of: DOCKET NOS.'

Hurley Medical Center 070-1393
One Hurley Plaza
Flint, Michigan 48502 LICENSE NOS. 21-00338-02

StN-1393
(EA 85-89)

PRCOF T SERVICE

STATE OF MICHIGAN)
)ss

COUtM T GENESEE)

Deborah A. Armstrong being duly sworn, dep3ses and mys that on December
16, 1986 sha did serve a copy of Hurley's Proposed Findings of Fact,
Conclusions of Iaw, and Order in the torm of an intital decision documents in
the above entitled matter upon the following persons:

1. Ivan W. Smith, Administrative Lw Judge Atomic Safety and Licensing
Board Panel; U. S. Nuclear Regulatory Comission, Wishington,D. C.
20555

2. feo Scott Dewey, Counsel for NRC Staff, Maryland National Building,
Bethesda, Maryland,

by forwarding them Federal Express, properly addressed to the above-named
persons.

q.,_ k g / )/. . j / .I -

borah A. Armstrong -

y

Subscribed and sworn to before me, a Notary Public, on this 16th day of
December 1986.

.]~l.|n y o n f. . .(1fJf.
Nancy B./ Gseson, Notary Public
Genesee County, MI
My comission expires: 1-13-90
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