January 13, 1986

For:

From:

Subject:

Purpose:

Background:

Contact:
J. Lambert, NMSS
427-74009

POLICY ISSUE

(Information)

SECY-8€-11

The Commissioners

Victor Stello, Jr.
Acting Executive Director
for Operations

COMMENTS ON THE DEPARTMENT OF ENERGY'S PROPOSED
RULEMAKING INTERPRETING THE DEFINITION OF BYPRODUCT
MATERIAL

To inform the Commission of the staff's position on the
proposed DOE rulemaking.

On November 1, 1985, the Department of Energy (DOE)
proposed a rule in the Federal Register to “clarify" the
definition of the term "byproduct material" as defined in
Section 11(e)(1) of the Atomic Energy Act (Enclosure 1).

Staff brought this to the attention of the Commission in a

memorandum dated November 13, 1985 (Enclosure 2).

The stated purpose of the rule is to clarify which of the
radioactive wastes owned or produced by DOE require

regulation under provisions of the Resource Conservation
and Recovery Act of 1976 (RCRA), as amended, and which_ -

radioactive wastes DOE can continue to regulate exclusively

under the Atomic Energy Act of 1954 (AEA), as amended.
Some DOE radioactive wastes are mixed with substances
considered hazardous under RCRA. Section 1004 of RCRA
speci ‘ically exempts from the requirements for hazardous
waste disposal ary material defined as source, byproduct,
or special nuclear material by the AEA.
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Discussion:

DOE has proposed that for the purpos: of determining RCRA's
applicability at its facilities, byproduct material wastes
should be defined as radioaciive wastes that are “"either
directly yielded in the process of producing or utilizing
special nuclear material, or have been made radioactive as
a direct and necessary consequence of that process." Thus,
under this proposed definition, "any DOE waste substance
which is....Byproduct Material, even those that otherwise
could qualify as hazardous waste under RCRA, will continue
to be regulated under DOE's exclusive AEA authority."

(See, in Enclosure 1, Federal Register Vol. 50., No. 212,
Friday, November 1, 1985, p. 45723.5

Other wastes, particularly those "primarily incident to....
the process employed by DOE to produce commercial
radionuclide products," would be considered "indirect
process wastes." While these indirect process wastes
“would be said to contain Byproduct Material...., they
would not themselves be Byproduct Material, because their
contamination with radioactivity is neither a direct nor,
strictly speaking, a necessary consequence of the process
for producing and utilizing Special Nuclear Material [DOE
emphasis]." These wastes "exhibiting hazardous
characteristics would be treated as 'mixed' waste, handled
in accordance with the requirements of both RCRA and the
AEA." (See, in Enciosure 1, FR, p. 45737.)

NRC staff has been having discussions with DOE staff .
regarding the matters within the proposed rule since August
1984, Staff had both legal and technical concerns with the
approach DOE was taking, and informed DOE staff that we
believed the proposed rule had implications for NRC's
regulatory programs. DOE continues to maintain that the
proposed rule is limited in scope to DOE wastes and,
therefore, does not affect NRC.



Comments were initially due to DOE on December 2, 1985, but
were extended to January 2, 1986. On December 12, 1985,
NRC staff requested a 60-day extension for acceptance of
comments (Enclosure 3). We have been informed by telephone
that DOE has not granted our request. As a result, staff
prepared the enclosed response (Enclosure 4) to meet the
January 2 deadline. The staff's response recommends that
DOE seek clarifying legislation on this matter, which was
the approach taken by NRC in its consideration of the
Low-Level Radioactive Waste Policy Amendments Act of 1985.

This response has been coordinated with the Office of the
General Counsel and the Office of quicy Evaluation.

L
- Ll R
Victor Stello, Jr,/
Acting Executive 6irector
for Operations

Enclosures:

1. FR Notice dtd 11/1/85

2. Memo to Comm dtd 11/13/85
3. Ltr to DOE dtd 12/12/85
4. Ltr to DOE dtd 1/2/86
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DEPARTMENT OF ENERQY
10 CFR Part 942

Byproduct Matera

Aaewcy: Department of Energy (DOE).
Aciose Notice of proposed rulemaking.

SUMMARY: The Department of Energy
proposes 1o issue regulations under
section 181.p. of the Atomic Energy Act
of 1954 (42 U.S.C. 2011 ot seq.:
hereinafter the “ARA") for the

of clarifying the Department of Energy's
obligations under the Resource
Conservation and Recovery Act (42
U.S.C 8901 ef seq.. hereinafter "RCRA").
This regulation will clarify the
application of the term Byproduct
Material. as defined in section 11e(1) of
the AEA (42 U.S.C 2014{e)(1)). to0
Department of Energy owned or
produced redioective waste substances
for the purpose of determining which of
these waste substances are Byproduct
Material under the AEA and are
therefore not “solid waste” as that term
is defined in RCRA. This proposed rule
does not affect materials that are
Byproduct Matarial under section 11¢(2)
of the AEA.

The proposed regulations are
necessary to clarify which of these
radicactive wastes shall continue to be
regulated by DOE exclusively undaer the
AEA and which wastes shall be subject
to regulation both under RCRA asd the
AEA.

oATE Comments must be received on or
before December 2. 1988,

ADOAESeRE: Comments should be
addressed to: Henry K. Garson. Eaq.
Assistant Ceneral Counse! for
Eavironment. Departnent of Energy.
1000 independence Ave.. SW. GC-11.
Washington. DC 20885
FOR FURTHIR S0POMMA TYON CONTACT:
Henry K. Carson. Esq.. Assistant
General Counsal for Eaviroament,
Department of Energy, 1000 o
Independence Ave.. SW.. Room 8A~
113, W“N.n.wa. DC 20888, s
Telephone: (202) 252-8947
Robert |. Stern. Director, Office of
Eavironmental Guidance (EH-29).
Department of Energy. 1000
Independence Ave.. SW.. Washington,
DC 20885, Telephone: (202) 2524400,
SUPPLEMENTARY IPORMA TV P

Back ground

The Resource Conservation and
Recovery Act (RCRA). enacted in 1978
establishes a comprehensive regulatory
scheme 10 govern the peneratior
transportation. trestment. storage and
disposal of hazardous waste. Federai

agencies are required by section 6001 of
RCRA (€ U.S.C. 8961) to comply with
that regulatory scheme in the same
manner, and to the same extent. as any
privete person or enuty. DOE had
interpreted section 1008 of FCRA (42
US.C. 8806) as exemptng from :
regulation under RCRA DOE's activities
and substances subject 10 the AEA
relating to our Nation's national security
programs In 1964. the United States
District Court disagreed with this
interpretation and held RCRA 1o be
applicable to the actvities of DOE under
the Atomic Energy Act. LEAF v. Hodwl
586 F.Supp. 1163 (ED. Tenn. 1084).

By its definitional provisions,
however. RCRA excludes from its
regulatory scheme “source. specia
nuclear and byproduct materials.” as
those terms are defined by the ARA
(section 1004(27) of RCRA. 2 US.C.
6803(27)). Thus. any DOE waste
substance which is Source. Special
Nuclear or Byproduct Matertal even
those that otherwise could qualify as
bazardous waste under RCRA. will
continue to be regulated under DOE's
exclusive AEA regulatory suthority.

The AEA provides deteiled definitions
for Source Material and Special Nuclear
Material but oaly defines Byproduct
Material. in pertinent part. as “any
radioactive material (except special
ouclear material) yielded in or made
radicactive by exposure to the rediation
incident to the process of producing or
utiltxing special m:clear material”
section 11e¢(1). While in practics. little
need bas previously arisen to address
this definition’s applicability to
redicactive wastes. the use in RCRA of

Material as & waste term now
requires & clarification of what DOE
ndioactive wasie subsiances meet the
statutory definition of Byproduct
Material

I Discussion

Unlike the AEA's definitions of the
related terms Source Material (section

11z of the AEA. €2 US.C 2014(x)) and

Nuclear Matenal. (section 11aa.
the AEA. 2 US.C 2014{aa)) which
menton particular substances by name.

. the definition of Byproduct Material. for

purposes here pertinent. speaks only in
terms of a technical process. The
legislative history of this definition .
provides little guidance as to its
intended application. and the definition
bas 00t been clearly elucidated by
fudical interpretatios. ' Because the

'Tnmmmhkﬂe
MG—“'obm.qub-
level mboective wasie clearly conciude that these
wasiae are Byproduct Matensi The specific weue of
vhelhar e wesies 1a thelr entirery. were

plain words of the definition are keyed
to the process for producing end
utilizing Special Nuclear Matenal. that
process imelf would appear 10 be
determinative of whether particular
radiocactive matenals are properly
within the deflnition. Thus. while the
definition ie clear on its face that
Byproduct Matenal must be radioactive.
it would appear that radioactivity alone
does not suffice to charactenze s waste
substance as Byproduct Material. The
radioactive waste must be either
directly yielded in the process of
producing or utilizing special nuclear
material. or have been made radicactive
&4 & direct and necessary consequence
of that process.

Radicactive wastes that are
accelerstor produced or that are yielded
ta the process of producing or utilizing
Source Material or Byproduct Matenal
are not Byproduct Material because
Uroee wastes do not result from the
process of producing ar 4 utilizing
8pecial Nuclear Material. If those
wastes display any hazardous
characteristics. they would. under the
regulation proposed today. be subject to
regulation under RCRA. despite their
radicactivity,

In contrest, high-level radicactive
waste emanaing from the chemical
procassing of spent fuel for the
production of plutonium. and
radioactive waste cutting oil used for
the machining of plutonium t & usable .
configuretion. are Byproduct Material e
defined (o the AEA. and therefore are
excluded from regulation under RCRA.
because the contained radicactivity in
these wastes (s a direct. necessary and
inherent consequence of the process of
producing and utilizing Special Nuclear
Material. These wastes. which today's
proposed rule would define as
Byproduct Material. are pernap* best
thought of as production or util:zation
“direct process wastes.”

Intermediate to the examples set forth
in the two paragraphs is the
case of westes whose conta:ned
radioactivity is an indirect result. rather
than direct process wasie. from the
process of producing and utilizing
Special Nuclear Material. For example.
some DOE facilities prepare Byproduct
redionuclides for use un cc nmerce.
While it is clear that the products as.
redionuclides are themse'ves Byproduct
Material. it would appesr less clear that
the radicactive residues resulung from

Byprodus Maeterial was a0t however epeafically
1 weua bucs use the weetas cClearly contained
Pyprodect Matersal sebiecting e 1o reguis von by
e ABC. Harrw County v Unrted Swures 232 F 2d
70 (8 Cr 1981 City of New Britam v Atomic
Bnergy Comm a. 308 . 3d 844 (D C. Cir 1982)
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e far Matera! by no means « ¢irent
FI2es s 25:e Such wastec 4=~ wa, ey
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Trow Qe termed (agirect oracess
“asles. WA e conaiming Broraduct
Material tnese wostes wouis S3L under
‘3Cay 5 prfopused ruie De cunsidered
Sivirvduct Material in they entirety
Rawner \f Jtherwise found to cuntawn
FRZArdCus wasie. they wou.d De
Corsidered muxed wasle . conta.ung
o™ Byproduct Matenai anc or other
rididactive maenal and hazardous
was'e,

\Whue it would appear passibie to
cansuue e AEA w incuwae .adrect
Process wastes and other miaed wastes
a» Byproduc: Matendl because. ia the
coniext of DOE's AEA activities. thew
cortained radicactivity 1s. un the most
Iiteral sense. “incident 0™ the process
for producing and utilizing Special
Nuziear Materal and these wastes
clearly contain Byproduct Material. it
wowtd seem more acourate (0 sey thet
iTese wastes are primasuy Qc.oeod @ &
different process. the process employed
oy DOE to produce commercial
rad.onuchde products. Under thic iine of
reasoning. while indirect process wastes
wouid be said to contcin Byproduct
Materal (frapped radionuclides. 10 use
the exampie given in the precediog
pariaraph) they would not themselves
ce Bypreduct Materal. because therr -
contamination with radicactivity s
reither a direct nor stricily speakung. a
necessary consequence of the process
for preducing and utilizing Special
Nuciear Material Because of this
c:sinct:on DOE 's proposing that these
‘NCiTect Srocess wastes exhibiting
Faz3rcous characteristcs be treated as

mived waste nandled in accordance
with ke recuirements of both RCRA
anc ‘e AEA

Thus. DOE's proposed interpretation
of "Byproduct Matenal” for purpose« of
clanfyv:ing RCRA's appiicablity to
ridivactive waste substances at DOE's
\EA facilities. would apply oniy ¢
preduction or utihization ‘direct process
Wajles

This proposed rule :3 supported ov the
fact that virrgauly all radiocactuve waste
substances vielded in *“e zracess for
272uc rR or urlizing spec.ai ruclear
Te'er 4l are contained. dissoived or
s.scenged in a nonradioaciive megi.m.
f22m wauch ther separanon s

TrTacicavie High-ievel ad oacune
Naaie ANA MO IraNsUranC Adste for

evr=pie et Inly .0 this farm. the
TN TLTDTaln D@ sendratic s L1 therr
TAedNC Tunraz.veclive
TIITeNn's Tas 4iredc. Curred Sefsre
N0 $LT51ANCeSs Are AC L4y Si9pusea of
2r ziasyified a3 waste [' seems
dapgarent thea that uzless the ‘erm
rav.dacuve maienal as used in
secon 11e(1! of the AEA .3 tahen to
inc..Ce the enurety of a direct contact
Process waste yudsiance in whuch
rad.oactive elements are dispersed. the
exclysion of Byproduct Matenal from
RCRA s coverage would be reduced to a
virtugl nullity

[11. Effect of Proposed Rule

DOE has prepared lor each of ite
facilities a report indicating whrch
existing individual weste streams would
be considered Byproduct Matenal under
this proposed rule. and which individual
waste sireams would oe considered
mixed wastes. (The reports wdentify
Some wastes as ‘candidate” muixed
wastes because it i3 0ot yet known
whethes there are o fact bazardows
COTsUlUeAt i Lhase wasle sreams. )
Thesa reports are available for
nspecuoa at tha lolowng locatons
during normral.-business hours:

US Department of Energy. Room 1£-190.
1000 Independence Avenue. SW.
Washington. DC 2088

Albuquerque Operations Office. Nanional
Atomic Museum. Wyoming Bivd.. Buiiding
20358 Albugquerque. NM 87118

Chicago Operstions Office. 9800 South Cass
Avenue. Argonne (L 60439

{daho Opersnons Office. $50 Second Street.
Ideho Falls. [D &3401 - ! J

Nevada Operauons Office Pyblic Reading
Room. 2733 South Highland Street. Las
Vegas NV anoe

Oak Ridge Operations Office. Feders!
Building. 200 Admunistration Road. Oak
Ridge. TN 17830

Richland Operations Office Hanford Science
Center. 825 jadwin Street. Richiana. WA
L LH

Sen Francisco Cperstions Office. 1333
Broadway. 2nd Floor Oaxland, CA 94812

Savannaen River Operations Office. FO!L
Publicanon; Document Room. Cniversity of
South Carolina—Aiken Aiken SC 29801

Should processes change. or should new
wAste streams not in regorts be
produced. these wastes would be
classified using the definition proposed
todav. applied in a consistent manner 1o
achieve ~onsistent results. DOE beiiaves
that this porposed rule provides a
reasonable basis to classify the wastes
produced at its AEA facilities consistent
with both DOE's AEA authorities and s
responsibilities under RCRA.

If the rule proposed here todav s
adopted by DOE. «ts application wiil
have :he eifect of leaving under the

4348

exclusive AEA reguiatory ycre~-o
DOE racioacuve was'es cur
or :n *“e iuture 10 he $iorse ~ o
Leve: \Wasie Tanay ¢ DCE -
These wasies are PQudiec yroe .
syeterm of JOE Oraers wacs -o-
FICPer 3:1073€ ana irea‘rme=: »f -~
wastes Ultmatelv gl] of these wa:
are 1o be d:sposea of pursuan: (o -
SLaIUION sChemes ncluding ‘Ne Er
Reorgaruzauon Act of 1974 tne
Deparunent of Enersy Organzanor
and the Nuciear Waste Poucy Act
Other DOE radicactve hazargous
wastes would either continye (o ne
regulated under the exciusive AEA
authority if they are direc: srocess
wastes. or be regulated under both
AEA and RCRA authonties. f they
not.

IV. Invitation s Camment and Not
Public Hearing

Interested persons are invited 10
submut written comments and
recommendations to the address se
forth at the begnning of this docum
All comments or recommendatons
received 2n or before December 2. 1
will be conmdered before the 1euar
of final regulations.

All comments submitted in respo:
1o these proposed regulations will 5
available for public inspection. dun
and after the comment pertod in Ro
1E~190. 1000 Independence Ave. SV
Washington. DC. 20585 between the
hours of 9:00 e.m. and 400 p.m.. Mor
through Frnday of each week except
Federal holidays.

Pursuant to section 501 of the
Deparunent of Energy Organizaticn
the Department will provide an
opportunuty for oral presentation of
views data and arquments [nteresy
persons may request a public heanr
the date set forth above LUf any reque
for a public heanng are umely rece:
the Department will conduc: a publu
hearing on November 13 1985 at 50
a.m.in Room 1E-245. 1000 Incdepenas
Ave. SW. Washington. DC If no
requests for a heanng are received !
hearing wili be canceiled Proceaura
rules for the hear:ng wul be arnounc
at the commencement of the nearing.

V. Related Rulemakung

This proposed ruie c.ar:fies *=e
jurisdictional bans for *he appucane
RCRA 10 certain DOE wastes The
Environmental Protection Azency ha:
proposed. or will snortly progose :u.e
under its RCRA authorinies "o qovera
other i1ssues invoived in RCRA 3
application to DOE facilines i~cied =
1ssues of nationai sec.riv sia'e
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program cons-stency. protectionr cf data
and access 0 DOE faciities Inierested
" persons shouid 4lso review that
rziemaking in order to have an
awareness of all of the 1ssues invoiving
RCRA 4pphication to DOE faciines

VI Procedural Mattere
A Executive Orcer 12291

These proposed regulations have been
reviewed in accordance with Executive
Order 12291.

They are not classified major because
they do not meet the cnitena for maior
regulations established in that Order.

8 Regulatory Flexibility Act
Ceruficouon

The regulations will not have a
significant impact on & substanual
number of small ennnies.

C. Paperwork Reduction Act of 19580

There are no informaton coliection
requir ;ments o the proposed ~ules.

List of Subjects (o 10 CFR Part 942

Nuclear matenals. Byproduct
matenal.

Issued .n Washington DC Ocrnbe- 24
1945
| Michaeel Farrell.
Ge~eroi Counsel

In consideration of *he foregoing Part
962 of 10 CFR Chapter 11 19 proposes o
be added as set forth below

Part 982 13 added t0 10 CFR Chapter 1
to read as follows:

PART 962—8YPROOUCT MATERIAL

921 Scope.
9822 Purpose
9623 Byproduct matenal.

Authority: The Atomic Energy Act of 1954
43 amended (42 US.C. 2011 et seq |-
Reorganizauon Act of 1974 (42 U.S.C. se01 o¢

seq ). Department of Eaergy Orgaruzauon Act
of 1977 (42 US.C. 7101 ef seq.): Nuclear

Waste Policy Act of 1962 (Pub. L 97-425. 98
Stat. 2m).

§ 921 Scope.

This part applies to redioactive weste
substances which are owned or
produced by the Department of Energy
at facilities owned or operated by the
Deparmment of Energy under the Atomic
Energy Act of 1054. as amended (42
US.C. 2011 of seq.).

—— —

§9622 Purpose

The oupose of 145 P, - $°3 . .
the term Byprocu: * \gies;, AT,
section lieil) ot *%e Arum SErece,
LS C 018%eit forype n
determining the Depar:ment o €oe3
obligations unaer the Reso.-ce
Conservation and Recovery Act wi 'y
regard to radioactive waste yut, gnc
owned or produced by the Dezai=er
of Energy pursuant 10 the exe: se of
authonty under the Atcmic Energr A
of 1954. as amended It does not 3:7e-
the definition of Bvproduct Mate-- 3]
contained in section 11e!2) of the A_:

§ %23 Syproduct materiat

For purposes of this part. the rer=
Byproduct Matenal means a waste
substance containing radioactivity th
is either directly yielded in the proces
of producing or utilizing Special Nucli
Material as that term 13 defined in ¢
Atomic Energy Act of 1954. as amenc
or its being made radicacuve 1s a dire
and necessary consequence of that

v

process.
(FR Doc. 85-28312 Filed 10-31-4% 1043 4
LN COOE 6att-4 s
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MEMORANDUM FOR: Chairman Palladino
Commissioner Roberts
Commissioner Asselstine
Commissioner Bernthal
Comnissioner Zech

FROM: William J. Dircks
Executive Director for Operations
SUBJECT: DOE'S PROPOSED RULEMAKING ON THE DEFINITIOQ- o

OF BYPRODUCT MATERIAL

On November 1, 198%, the Department of Energy (DOE) proposed a rule intended to
clarify the definition of the term “byproduct saterial” as defined under
Section 1le(l) of the Atomic Energy Act. The proposed interpretive rule is an
effort by DOE staff to resolve jurisdictional disputes with EPA over the
regulation of wastes at 0OE facilities which contain both radiocactive and :
hazardous constituents (referred to as “mixed“ wastes). The stated purpose of
the proposed rule is to determine DOE's obligations under the Resource
Conservation and Recovery Act of 1976 (RCRA), and to determine which of the
“mixed" wastes produced or owned by D0E should be subject to regulation under
that act. While the rule is ostensibly written to specificaily resolve enly
the DOE/EPA mixed waste regulatory questions, it could also impact on NRC
licensing activities since it sets out a new approach for determining which
substances are to be considered to be byproduct material.

Comments on the proposed rule are due to DOE on December 2, 1985. NRC staff
plans to send comments to D0E and will keep the Commission informed.

A copy of the proposed rule as published in the Federal Register is enclosed
for your information.

TSigned) Jack # Roe

/
o TUilliam J. Ofrcks

Executive Director for QOperations
Enclosure:
FR 457136

eg: LY
0GC
QPE

Enclosure 2
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Henry K. Garson, Esa.

Assistant General Counsel for Environment
U.S. Department of Energy

1000 Independence Avenue, Nw

GC-11

washington, D.C. 20585

Dear Mr. Garson:

On November 1, 1985, the U.S. Department of Energy (DOE) published a notice of
proposed rulemaking for 10 CFR Part 962, entitled "Byproduct Material"

(50 F.R. 45736). The deadline for comments was originaily December 2, 1985,
but has subsequentiy been extended to January 2, 1986. The U.S. Nuclear
Regulatory Commission (NRC) requests that DOE extend the comment period for an
additional 60 days.

The NRC believes that the proposed rulemaking could be construed to apply also
to the regulation of byproduct material. by the NRC and NRC Agreement States. It
should be further noted that the U.S. Environmental Protection Agency :ZPA)
stated, in a letter to Eric Fygi, Deputy General Counsel, DOE, dated October 30,
1985 (copy enc'osed), that the proposed interpretative rule will be relevant to
the waste subject to NRC jurisdiction.

The ramifications of the rule proposed by DOE could be significant to NRC,

the approximately 10,000 material licensees regulated directly by NRC, and the
approximately 13,000 Agreement State licensees regulated by States under
agreement with NRC. Unfortunately the information provided in the proposed
rulemaking notice is not sufficient for NRC to fully evaluate the potential
impacts on NRC. As a result, we believe that it will take at least an
aaditional 60 days to evaluate the potential problems the proposed DOE
definition of byproduct material would have on our regulatory program.

Sincerely,
o t.s 4 Wagll

1Signe*’

John G. Davis, Director
Office of Nuclear Material
Safety and Safeguards

Enclosure:
Letter frm EPA to CCE, ata 10/30/85

Exclosure 3
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Henry K. Garson, £sq.

Assistant General Counse! for Environment
Cepartment of Inergy

1000 Indepencence Averye, SW

Washington, 0.C. gseés

Cear Mr. Garson:

The Nuclear Regulatory Commissicr (NRC) staff has reviewea the Department of
Energy’'s (DOE's) proposeq rule, published in the November 1, 1985 Federal
Recister, concerning the definition of byproduct material (50 FR Na. 217,
36). This letter ang its enclosures provide those N3C staf? comm
proposed rule that we nave peen able to develop in the time provideq

As the NRC staff indicated in our Cecember 12, 1985 letter requesting a 60-qay
extension fcr acceptance cf comments (which we understand from a telephone
conversation will not te Granted), NRC staff has Serious reservaticns about the

potential corsequences of the proposed rulemaking. we are providing examples
of the significant Imoacts of which w

@ are currently aware on NRC's and the
Agreement States' requlatory programs 3

ents on the

Essentially, NRC stafs belireves that the prcposed COE rulemaking coyld have a
significant and unaccentatle impact on

Agreement States. [f the proposed DOE definition of Syproduct material were
foune tc te applicanie tS NRC, we believe it would effectively remove from NRC
ana Agreement State jurisgiction the dispcsa! of wastes with significant
radiclogical mhazaras that have heretofcre peen ynder our regulatory control.
NRC has been pursuing a legi
uncertainties pcsed By NRCer bstances consigered
hazarcous under *ne “esource Conservation ang Recovery Act of 1976.

recormena the: OCE consicer a similar course for tre clarification 1t seevs “3r

CCE-oraducec wastes. we understana that Corcress plans :o take up the Tixec
w#2Ste 1SSLe 1n tne uocoming legislative session.

Enclosure 4




We appreciate the opportunisy %0

ol

comment cn the proccsed ruleﬂe.xr;,

Enclosures:
Starf Comments
Ltr to OCE ate .2/12/%

om

Sincerely,

'-\au. . '--"

Rotert E. 8rowning, Direcegor
Civision of waste Management
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NRC STAFF COMMENTS
ON PROPCSED DOE 10 CFR 962
RULEMAKING CN THE DEFINITION OF BYPRODUCT MATERIAL

In proposing the rulemaking, DOE has assumed that the application of the
changes suggested to the interpretation of the Atomic Energy Act (AEA)
definition of byproduct material will be confined to DOE activities and only to
wastes. However, wnat DOE is proposing is a departure from the statutory
definition of byproduct material. As a result, NRC staff believe that if DOE's
proposed definition is promulgated as a final rule, it would inevitably have a
significant effect on the nature and scope of the NRC's and Agreement States'
longstanding regulatory regime for the possession and use of byproduct and
special nuclear material.

Potential Major Programmatic Impacts:

A major concern derives from an implication of the proposed rule, if DOE's
proposec definition were construed to apply to NRC byproduct material licenses,
that the regulatory definision of byproduct material would be significantly
narrowed, and radioactive material currently regulated as byproduct material by
NRC would no longer fall under NRC jurisdiction.

Under the proposed distinction between “"direct" and “indirect process wastes,"

for example, the partitioning of cesium 137 for commercial product irradiation
could result in the disposal of megacuries of radicactive cesium under no NRC
or Agreement State regulation. Under longstanding Atomic Energy Commission and
NRC regulations, radicactive wastes from licensed uses of DOE-produced
materials have been considered byproduct material!, and have been subject to NRC
and Agreement State regulatory control. The prcposed DOE definition would -not
consider such wastes to be Dyproduct material, because they could not be
considered “direct process wastes" from the production or use of special
nuclear material. The proposed exclusion of "indirect process wastes" could
thus create a new class of orphan radicactive waste from radicactive materials

such as cesium 137 and similar DOE-produced materials. This new orphan waste
would be created just after Congress has completed efforts to reduce orphan
wastes by passing H.R. 1083, The Low-Level Radicactive Waste Policy Amendments
Act of 1985, which will soon go before the President for signature. [See
Section 3(b)(1)(D) of H.R. 1083.]

There are many ciher 0OZ-produced materials in commerce that would also become
unreguiated by NRC anc Agreement States under the proposed "direct-indirect"



distinction. The prcoosed rulemaking allows an interpretation that a materials
licensee who uses byproduct material to conduct research and development
activities, or processes byproduct material to produce medical isotopes, would
produce a waste that is not considered to be byproduct material since it was
not produced as a "direct and necessary consequence" of the production or
utilization of special nuclear material. Under the NRC's existing regulatory
scheme such waste is regulated by NRC as byproduct material because it contains
radioactive material that was initially produced incident to the production or
utilization of special nuclear material. The proposed DOE definition would no
longer classify such wastes as byproduct material, and it thus would no longer
fall under NRC's regulatory jurisdiction.

The example of plutonium-zontaminated cutting oil used in the proposed DOE
rulemaking is also inconsistent with NRC's current regulatory scheme.

fccording to the proposed DOE definition, it would become byproduct material,
although sucn waste wculd be regulated by NRC as special nuclear material if it
w re produced from licensed uses. Under the proposed interpretation, it
aypedrs that some NRC part 70 licensees would become Part 30 licensees and NRC
might lose jurisdiction over some possession and use of special nuclear
material as well as byproduct material. This could raise important strategic
and safeguards problems. g

Legal Basis for Programmatic Impacts:

The proposed DOE definition is not consistent with the definition of byproduct
material in Section lle.(1) of the Atomic Energy Act of 1954, as amended, under
which NRC and its predecessor, the Atomic Energy Commission, have conducted
their affairs for decades. In the statutory definition, byproduct material is
defined in physical terms as  .diocactive material (underlined for emphasis)
that is yielded in or made racioactive incident to the process of utilizing or
producing special nuclear material. This has always been considered to refer
to: (1) fission products, i.e. the radicactive isotopes that result from the
process of fissioning of special nuclear materials in a utilization or
production facility; and (if) activation products, 1.e. radioactive isctopes
that result from the bombardment of mate'ials with neutrons produced in a
utilization or production facility. The statutory definition excludes special
nuclear material (i.e. plutonium) that can be produced in the same processes.
Once byproduct material is created in the physical manner described in the
statutory definition, it and any radicactive decay products remain byproduct
material for as long as they are radioactive, and are regulated as byproduct
material by the NRC or its Agreement States throughout their commercially
useful life, subsequent disposal, and long-term care at a disposal site. This




has been the consistent historical regulatory understarding o byproduct
material for tne last for:iy years.

The Department's proposal would depart from the statutory definition, as
commonly understood and as applied through NRC regulations, in significant
ways. First, it removes the qualification. that to be byproduct material, the
material must be radioactive. In the DOE proposal, the waste material need
only contain radioactive material, apparently without regard to the statutory
nature of the radiocactive component. For example, plutonium-contaminated waste
cutting oil would be called byproduct material notwithstanding the fact that
the radioactive component, plutonium, is by law special nuclear material. It
is difficult to understanc how plutonium-contaminated cutting oil can be
byproduct material when under zhe statutory definition, the only radiocactive
component is special nuclear material.

Second, the concept of the radioactivity having to be "directly" yielded in the
process of producing or utilizing special nuclear material is not a concept
within the statutory definition. Under DOE's proposed "directly yielded"
concept, decay products in irradiated reactor fuel would not be byproduct
material, since the daughter products are not the immediate and direct result
of the fission process, but come into being at time intervals dependent on the
half-lives of the primary fission products. If this concept were applied to
the commercial! sector, it would contradict forty years of accepted regulatory
understanding anc would leave unregulated radioactive materials which are
currently regulated by NRC or agreement states as byproduct material.

Third, the proposal advances a concept that waste is byproduct material if it
is made radiocactive as a “"direct and necessary consequence" of the process of
producing or using special nuclear material. These terms, "direct and
necessary consequence," imply a relationship not to be found in the statutory
definition. The latter defines byproduct material as “radioactive material
(except special nuclear material) yielded in or made radioactive by exposure to
the radiation incident to the process of producing or utilizing special-nuclear
material." The definition is thus framed in physical terms (i.e. "radiocactive
material (except special nuclear material)") that do not require a Judgment as
to what is a direct and necessary consequence of the prcduction or utilization
of specfal nuclear material.

The legislative history of the Atomic Energy Act of 1946, in which the term
byproduct material was first defined, is inconclusive with regard to
Congresssional intent csncerning any hazardous chemical materials which might
be associated with byproduct material. The record does indicate, however, a
concern that the term not be read to include metallurgical process wastes, such
as uranium and thorium miliing tailings, and that it be restricted to “hot®,



i.e. radioactive, materials. (3 Legislative History of the 1946 Atomic Erergy
Act 2502-03, 2524.) It is our belief that the use of the term "“radioactive" in
the present statutory gefinition was deliberate and intended to restrict the
application of the term Dyproduct material so as not to specifically include
the hazarcdous chemical material.

Regulations written to implement a statute such as the Atomic Energy Act of
1954, as amended, cannot exceed or enlarge the scope of the legislative
authority granted by the statute. In our opinion, the Department's proposed.
redefinition of byproduct material is enough at variance with the plain meaning
and historical understanding of the statutory definition to call the legality
of the proposal into question.

NRC Staff Recommendation:

Rather than proposing to change the AEA definition of byproduct material, the
Commission has been pursuing a legislative clarification of the jurisdictional
uncertainties posed by NRC-regulated wastes mixed with substances considered
hazardous under the Resource Conservation and Recovery Act of 1976. The NRC
staff recommends that DOE consider a similar course for the clarification it
seeks for DOE-produced wastes. We understand that Congress will be considering
legislation to resolve the mixed waste issue in the upcoming Congressional
session:
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Assistant Jeneral Counsel for Environment
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wasnington, 0.C. 20585

Dear Mr. Garson:

On Novemoer 1, 1985, the u.§. Cepartment of Enerqgy (D0E) published 4 notice of
proposed rulemaxing far 10 CFR Part 962. entitled “Byproduct Materia1"

(S0 F.R. 45736). The geacline for comments was originally Decemoer 2, 1985,
but has suDsequent!y 2een extenged to Janvary 2, 1986. The U.S. Nuclear
Regulatory Commission (MRC) ~equests that D0E extena the comment period for an
agai1tional 530 days.

The NRC 2elieves :™at :%e arzposeq ru'emaking could be construed to apply also
to the regulat:on of oyoroauct material Dy the NRC ang NRC Agreement States. It
should Se furtner 70%ed 273t the U.S. Invironmental Protection Agency (EPA)
statea, 'n a Tetter ts Eric Fyqi, Jeouty General Counsel, DOE, cdatec October 30,
2985 (ccoy enc'osea), :nat c-e Orcoosed 'nterpretative rule will pe relevant to
e wasie subject to MRC urisgiction.

“Ne ramificatizas ¢f the -Lle 3raposed Sy JCE could be significant to NRC, 5
~7e agoroximately 10.200 material licensees regulateqa cirectly by NRC. anc tne
acoroximateiy 13.000 Agreement State 'icensees requlatec Oy States unger
dgTeement #1310 VRC. Lsf3riunately me ‘nfarmation oroviged in the proposed
“clemaking ~otice 1's no% sufficient for NRC 0 fully evaluate tre pctential
"70ACI5 SN NRC. 35 a result, we believe that it wil! tdxe at least an

@@t 3ral 30 Zays 0 evaiuate the potent-a! 3rociems :-e >roposea 2CE

Sef e r2izn 3¢ 2.2-3¢.¢2 naterial woula “ave ¢~ :.r Te3. 3tory sragram
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POLICY ISSUE
(Notation Vote)

SECY-86-9

The Commissioners

Victor Stelio, Jr., Acting
Executive Director for Operations

U.S. NUCLEAR REGULATORY COMMISSION (NRC) COMMENTS ON

THE U.S. DEPARTMENT OF ENERGY (DOE) PROPOSAL TO THE CONGRESS
FOR THE CONSTRUCTION OF A MONITORED RETRIEVABLE STORAGE
FACILITY (MRS) FOR HIGH-LEVEL RADIOACTIVE WASTE AND SPENT
NUCLEAR FUEL [NUCLEAR WASTE POLICY ACT (NWPA) SECTION 141]

To obtain Commission approval of comments on the DOE MRS
proposal which will be forwarded to DOE. NRC comments will be
submitted to the Congress by DOE with the MRS proposal.

DOE has submitted for NRC comment a proposal for the storage
of spent fuel in an MRS as required by the NWPA. This proposal
will be submitted to the Congress in February 1986 along with
the NRC's comments and those of the Environmental Protection
Agency (EPA). This paper recommends comments on the proposal
for the Commission's consideration.

Section 141 of the NWPA requires that DOE “...shall complete a
detailed study of the need for and feasibility of, and shall
cubmit to the Congress a proposal for, the construction of one
or more monitored retrievable storage facilities for high-level
radioactive waste and spent nuclear fuel." [Sec. 141(b)(1)].
The NWPA also specifies that "...in formulating such proposal,
the Secretary shall consult with the Commission and the
Administrator [EPA], and shall submit their comments on such
roposal to the Congress at the time such proposal is submitted”
ESec. 141 (b)(3)]. In accordance with the NWPA, DOE has consulted
with the staff on the regulatory aspects of an MRS proposal.
NWPA also specifies that an MRS would be subject to licensing
by the NRC.

A. T. Clark, NMSS
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The Commissioners o P a

The applicable requlation for the MRS is 10 CFR Part 72,
“Licensing Requirements for the Storage of Spent Fuel }n an
Independent Spent Fuel Storage Installation (1SFS1)."
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The Commissioners

DOE's proposal to the Conaress for an MRS is included with
this paper as the final enclosure (Enclosure D). A synopsis
of the proposal contents prepared by the NRC staff 1s provided
as Enclosure A. The staff also has received additional
reference information from DOE, a< identified in Enclosure A.

Discussion:

(-

\




The Commissioners

Scheduling: The Department of Energy has indicated a 45-day comment period
for the NRC and the EPA. The proposal was received on »
December 24, 1935, Therefore, comments wil] be due to DOF by
February 6, 19 .

/[ictor Stello, 'r’,‘ Actina

Executive Director
for Operation:
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CONTENTS OF
DEPARTMENT OF ENERGY
PROPOSAL TO THE U.S. CONGRESS FOR A
MONITORED RETRIEVABLE STORAGE FACILITY

Proposal

0

Describes the Department's proposal to construct and
operate an MRS facility at the Clinch River site in Roane
Zounty, Tennessee. The proposed facility would be an
integral part of the federal waste management system and
would perform most of the high-level waste preparation
functions before emplacement in a repository.

Environmental Assessment

0

Specified by the Nuclear Waste Policy Act (NWPA) in lieu
of an Environmental Impact Statement (EIS)

Includes DOE study results of need for, and feasibility of,
an MRS as reauired by NWPA

Includes site-specific evaluations for three specific sites
and two storage concepts. B

Program Plan

Contains activities, costs, and schedules as required
by NWPA

Deployment Plan

Describes how DOE will establish and implement a program
for the siting, development, construction and operation of
an MRS. It includes a Licensing Plan and a Design
Verification Plan. The Licensing Plan outlines the key
steps involved in obtaining an NRC license. The Design
Verification Plan describes the demonstrations and tests
needed to assure safety and efficient operation.

Integration Plan

Shows how DOE will integrate MRS with other facilities and
systems authorized by NWPA.

Enclosure A




Funding Plan

Shows how MRS costs are borne by the waste generators
through the Nuclear Waste Fund and what those costs are
likely to be.

Reference DOE Information on MRS Held by scaff

Conceptual Design Report inciuding:

0

0

0

0

Design Description
Regulatory Assessment Document

Describes DOE's efforts to comply with NRC regulations
(primarily 10 CFR Part 72) to obtain a license.

Design Drawings
Cost Estimate Summary

Design Studies

Functional Design Criteria Report, PNL-5673

0

Technical baseline document defining facility design
objectives and minimum acceptable requirements.

Conceptual Basis for 6esign Report

0

A control document that establishes the basis for executing
the conceptual design.

Enclosure A




i

& ,°,‘
AN T
RULEMAKING ISSUE
Januar_y 28, 1986 (NEGATIVE CONSENT) SECY-86-28
For: The Commissioners
From: Victor Stello, Jr.

Acting Executive Director
for Operations

Subject: SECY-85-163/163A - STATION BLACKOUT, UNRESOLVED SAFETY
ISSUE (USI) A-44

Purpose: To provide the Commission with the staff's backfit
analysis for the proposed rule on Station Blackout.

Discussion: The staff met with the Commission on September 11, and
November 14, 1985, to discuss the proposed resolution of
USI A-44 (SECY-85-163/163A). A memo from the Secretary
of the Commission to the EDO indicated that the Commission,
by a vote.of 5-0, has approved the proposed rule on station
blackout

Contact: A. Rubin, NRR
492-8303
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BACKFIT ANALYSIS

The Commission's existing regulations establish requirements for the design
and testing of onsite and offsite electric power systems (10CFR Part S0,
Appendix A, General Design Criteria 17 and 18). f




