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TERMINATION PLAN
New England Coalition on Nuclear Pollution [NECNP] hereby requests this

Board to permit NECNP to file the within contentions concerning the inadequacy of the

NRC Staff's Environmental Assessment [EA] of Yankee Atomic Electric Company’s

[{YAEC's] License Termination Pian [LTP] in the above captioned proceeding. In

support of this request, NECNP sets forth as follows:

L NECNP’'S CONTENTIONS MEET LATE-FILING REQUIEMENTS

According to NRC regulations, NECNP meets the five prong test for admissibility

of its NEPA contentions as “late filed.” 10 CF.R. §2.714(a)3) and (a)(1)(i)-(v). The five

part test is:



(1)  Good cause, if any, for failure to file on time.

(1)  The availability of other means whereby the petitioner's
interest will be protected.

(i) The extent to which the petitioner's participation may
reasonably be expected to assist in developing a sound record.

(iv) The extent to which the petitioner's interest will be
represented by existing parties.

(v)  The extent to which the petitioner's participation will broaden
the issues or delay the proceeding.

Id at §2.714(a)(1)(i)~(v).

A. NECNP has Good Cause for Filing Its Contentions at this Time.

The contentions NECNP would submit at this time are based upon the NRC
Staff's EA/FONSI pubiished in the Federal Register on April 12, 1999 This filing is
made on May 17, 1999. That is thirty-five (35) days after the publication of the
EA/FONSI. During this time, counsel for NECNP ha, had to bring the matter to the
attention of the Board of Directors of his client, NECNP, obtain authorization to go
forward with filing the contentions, obtain the review of his expert, Dr. Resnikoff, locate,

and obtain the review of an expert in hydrogeology.

' Doubtless, the Board will receive an answer to this filing request stating once again that the
NRC Staff sent a pre-publication copy of the EA/FONSI w counsei for NECNP. Counsei for
NECNP herein declares again that he did not receive any such mail from the NRC Staff NRC
Staff also have stated that a copy was sent to NECNP’s office. While counsel’s investigation,
upon receiving the NRC Staff's reply, found this assertion to be true, there is no reasonable basis
for finding that counsel received a copy of such filing or notice of such filing until Apnl 12, 1999
The Board in this case asked NRC Staff counsel to serve the parties with a copy of the EA/FONSI
when issued. See portion of the transcript of the Prehearing Conference cited in a letter from J M.
Block, counsel for NRCNP, to Charles Bechhoefer, Chairman, Atomic Safety and Licensing
Board (April 25, 1999). Proper service, according to NRC regulations, consists of filing a
certificate of service with the matter served, not simply placing a name on the “cc” list
accompanying a document. 10 CFR. § 2.701(b); 2.712(f). Where there is controversy in such a
case, publication in the Federal Register controls. That date i1s April 12, 1999. This filing, on
May 15, 1999, is made thirty three days after the publication of the EA/FONSI



(]

Mr Ross is the second hydrogeologist to review the materials The initial
candidate had to review the same materials Mr. Ross reviewed, then have discussions
concerning the issues raised therein. Upon the initial candidate’s decision to decline to
become further involved in this process, another hydrogeologist had to be located. The
material Mr. Ross reviewed is nearly one thousand pages (1,000) pages. Once this
material was reviewed, discussion were necessary in order to prepare Mr. Ross’s
declaration. Similarly, although Dr. Resnikoff has already reviewed the materials Mr
Ross had to go through, it was still necessary to consult with him and assist in the
preparation of his declaration in this matter

An additional consideration relating to time is the availability of the material from
some other source. First, NECNP contends that the material and conclusions of the
EA/FONSI were not available until issued. By this, we contend that there was no way to
know in advance what the NRC Staff would base its EA/FONSI upon. Nor was there any
way to know whether YAEC would issue a supplement to its 1993 Environmental Report
prior to the NRC’s Staff's issuance of the EA/FONSI. Moreover, as inspection of the
submitted NEPA contentions will reveal, many of the contentions deal with the legal
inadequacy of the EA/FONSI In this regard, it would be an elevation of form over
substance (and a violation of NEPA) to reject on the basis of “lateness” consideration of
contentions questioning the legality of the NRC Staff's EA/FONSI in this matter
Second, the important question, as always, is what the NRC Staff was going to do with

the materials available. NECNP has (and had) no way of knowing what the NRC would

reference in the EA/FONSI, and what conclusions it would attempt to draw from the data




Finally, YAEC just announced to the Board that it is revising the Final Site
Survey Plan to meet the MARSIM protocols. Board Notification (by fax transmission
May 13, 1999, 7:13 p.m,, and First Class mail on that date). This means that the NRC
Staff’s EA/FONSI on the LTP needs to be revised to the extent it relies upon information
contained in the versions of the LTP submitted to the NRC Staff and reviewed for the
EA/FONSI. The material portion which YAEC intends to substantially alter in terms of
applicable methodology is more than 50 % of the total plan (excluding title pages and
tables of contents and figures). Moreover, the complete revision of the Final Site Survey
Plan calls into question all portions of the LTP which relied upon NUREG-5849. YAEC
will very likely need to revised all such portions of the main text so that the body of the
LTP justifies the projected methods and accomplishments of the methodologically
revised Final Site Survey Plan.

NECNP contends that under such circumstance, its filing today, taking account of
the these proposed major changes to the LTP, is timely, and for good cause. NECNP
further contends that it is likeiy that the NRC Staff will need to redo and reissue its EA in
this matter regardless of whether this Panel admits any of the contentions proffered
herein. Once such a revision takes place, NECNP would have a basis for submitting
additional contentions based upon the revised EA.

B. No Other Means Exist To Protect NECNP’s Interests.

In the proceeding to date, the NRC Staff’s interest has been nearly identical to
that of the applicant, Yankee Atomic Electric Company--so identical an interest, that the

NRC Staff and YAEC should be combined for purposes of economy in the proceeding.




Neither one has supported NECNP's admission to this proceeding. The Staff had put
forward the EA/FONSI at issue in these contentions. The contentions oppose admission
of the EA/FONSI. Hence, the NRC Staff will not be protecting NECNP’s interest.
YAEC’s application is the issue before this Panel. YAEC would like to have its LTP
approved. Hence, YAEC will not be supporting NECNP’s interest in having the within
NEPA contentions admitted. CAN is not submitting NEPA contentions of its own, so
NECNP’s interests in the admission of the contentions proffered within will not be
represented by CAN.  Finally, neither the contentions admitted to date, nor the limited
participation of Franklin Regional Council of Government’s Planning Board will protect
the interests of NECNP advanced by admission of the proffered contentions. While
NECNP does believe that the Panel in this case will act to assure that the interests of all
parties are accorded due process under the NRC regulations, that is not the same as
advancing the interests which the proffered contentions will advance. Finally, NECNP
cannot take a direct appeal of its NEPA contentions to the Commission or the United
States Court of Appeals. The proffered contentions must first he presented to this Panel
for its ruling on their admissibility. Once this has taken place, NECNP may have
subsequent courses of action open to protect its interests, but, at this stage, the way to
protect these interests is by presenting them to this Panel. Therefore, at this time, only
NECNP can advance its interests in this matter through the admission of the contentions

proffered herein below.




i NECNP Will Make A Sound Contribution to the Record

NECNP continues to contribute to the instant proceeding by providing the Atomic
Safety and Licensing Board Panel [“Panel” or “Board”] in this case with expert opinion
NECNP provided the opinion and work of Dr. Marvin Resnikoff in the initial stage of
this proceeding. Herein again, NECNP has provided the expert opinion of Dr. Resnikoff
NECNP has also obtained the services of a Certified Ground Water Professional,
hydrogeologist Robert Ross. In this regard, NECNP endeavors to meet the requirements
of 10 CFR 2 714 concerning late filed contentions whict., according to the Board in this
matter, govern the admissibility of the herein proposed contencions.

Significantly, NECNP’s experts have provided opinion that is not available to the
panel through other parties. The NRC Staff’s EA and FONSI, which NECNP contends
herein is defective, deficient, and inadequate under NRC regulations, the National
Environmental Policy Act [NEPA], and Council on Environmental Quality regulations
governing the implementation of NEPA, has been promulgated in this case. The NRC
Staff will not likely offer the Board any expert opinion scrutinizing and criticizing the
contents of its EA/FONSI. Plainly, the NRC’s Staff will not be providing the Panel with
opinion and judgments such as those NECNP has provided herein and attached hereto.
Similarly, the party with whom the NRC Staff has thus far had nearly a complete identity
of interest and position, the applicant for approval of the LTP, Yankee Atomic Electric
Company, certainly cannot be expected to provide this Panel with an scientific and
technical opinion undercutting its application. Hence, NECNP, by filing its contentions

with attached expert declarations, is already providing this Board with



Dr. Marvin Resnikoff, Senior Associate at Radioactive Waste Management
Associaies, reviewed the EA and referenced documents, and Contentions herein
submitted, and provided his professional opinion of the inadequacies in the EA to suppoit
certain NRC Staff conclusions concerning matters within Dr. Resnikoff’s scientific and
technical expertise and experience. See Second Declaration of Dr. Marvin Resnikoff
(May 13, 1999), a copy of which is attached hereto. Dr. Resnikoff states in his
declaration that the technical facts presented in the contentions are true and correct to the
best of his knowledge, and the conclusions drawn from those facts are based upon his
best professional judgment. /d.

Robert Ross, Ross Environmental Associates, Inc., also reviewed the EA, LTP,
rev 0 and 1, and the other documents therein and the EA/FONSI at issue herein. He also
reviewed YAEC's ER (December 1993) and the NRC Staff’s EA based upon that ER
(December 1994); the FSAR incorporating the Decommissioning Plan (June 1995), F X.
Bellini and ER. Cumming, YAEC-1924, “Summary Report of Site Characterization
Activities” (September 1995), F. X Bellini and E R. Cumming, YAEC-1934, “Summary
Report of Site Characterization Activities” (May 1996), and P. Hollenbeck memorandum
to K. Heider, YAEC file no. RP-96-56, “Preliminary 1996 Characterization Results”
(August 20, 1996), 10 CF R. 50.82(a)9)-(11), the contentions thus far admitted to the
proceeding, and the contention set forth herein, and the EPA’s letter to the Panel and
Office of the Secretary (Jaruary 26, 1999). See Declaration of Robert Ross, CGWP,

Concerning the NRC Staff’'s EA on YAEC’s LTP, attached hereto. The material Mr.

Ross reviewed amounts to nearly one thousand (1000) pages of documents. Since his




declaration was filed, Mr. Ross has also had an opportunity to review Revision 0.0 of the
YAEC Decommissioning Plan and some related documents.

Mr. Ross is a certified ground water professional (CGWP # 455) with over 14
years of experience in hydrogeologic and environmental consulting. /d at Exhibit ‘A’
His project experience includes: ground-water contaminant fate and transport studies,
expert witness tesdmony, hydrogeologic investigations at petroleum release sites,
industrial facilities, and landfills; design and implementation of contaminant remediation
projects, air quality monitoring, CERCLA RUFA investigations; DNAPL site
characterization, ground water development studies, water resource evaluation, water-
supply studies, and environmental assessments for real estate transactions. /d

Through the use of Mr. Ross and Dr. Resnikoff, NECNP may make a sound
contribution to the record in this case. The contentions proffered herein are within the
relevant expertise of the two experts. Moreover, NECNP's counsel in this case has been
litigating the case since 1994 He has, in that time, developed some expertise in the
issues now before this Panel, and will use that expertise to advance the issues herein
below presented through the contentions at issue. Wherefore, NECNP will make a sound
contribution to the record in this proceeding.

D. NECNP’s interests in this proceeding and the contentions proffered
herein will not be represented by existing parties.

NECNP’s interests, as indicated in argument to item ‘B’ above, can only be
protected by NECNP. CAN will not represent NECNP’s interests as set forth in the
proffered contention. Nor, plainly, will YAEC or the NRC Staff, for the reasons set forth

above. Neither will Franklin Regional Council of Government’s limited appearance in



this matter represent NECNP's interests Nor, again, will the Panel represent NECNP’s
interests. NECNP wishes to challenge, on what it views as a timely basis, the acceptance
of the NRC Staff’s EA/FONSI  No other party is challenging or poses the challenge to
the EA/FONSI as NECNP sets forth herein. Hence, NECNP must have an opportunity to

advance this interest for itself

E. Admission of NECNP’s NEPA Contentions will neither
broaden the issues admitted to date nor delay the
proceeding,

NECNP’s NEPA contentions offered herein below are placed pefore this
Panel only days after applicant YAEC filed its Board Notification which portends
an alteration in the underlying methodology of the LTP and its Final Site Survey
Plan. This change is so large as to throw into question the entire process of * TP
approval before this Panel. What NECNP offers the Panel at this stage is
disapproval of the NRC Staff's EA/FONSI, which EA/FONSI is based upon an
application that is about to be altered by more than 50 % of its basis. NECNP’s
contentions provide this Panel with the basis for rejecting the EA and directing
the NRC Staff to do a proper job in assessing the LTP as revised using the
MARSIM protocels. Alternatively, the Panel could take up some of the proffered
contentions insofar as they remain valid criticisms (and significant material
disputes) over the basis for the LTP. In neither even will more delay be visited
upon the process by NECNP's proffered contentions than potentially exists under

YAEC's pending revision of more than 50 % of the LTP application.



Additionally, YAEC just asked for an agreement to at least a two (2) week
extension in its discovery replies to NECNP’s first set of interrogatories and
requests to produce due to delays at YAEC from moving and working on the
changes to the LTP. Hence, NECNP’s contentions, if admitted, insofar as they
address portions of the LTP which YAEC does not change, will not significantly
affect the schedule in this matter. Several of the contentions address the
environmental underpinnings of the methodological issues this Panel has already
permitted. Allowing the proffered contentions will only permit NECNP to round
out the substance of the subject matter already before the Panel.

Therefore, the proffered contentions should be admitted for consideration.

II.  Contentions

A.  The EA/FONSI is defective and inadequz‘lte and should be rejected
because it is moot due to YAEC’s announcement of pending substantial alterations
to the LTP. See YAEC’s Board Notification (May 13, 1999). In the alternative,
the Panel should set a schedule for the NRC Staff’s completion of a draft
supplemental EA based upon establishing a date certain for YAEC’s submittal of a
re-revised LTP. The draft EA will provide an opportunity for comment from the
parties and agencies such as EPA. Moreover, the Panel should ascertain that NRC
Staff involved in preparing a new EA for the LTP as revised under the MARSIM

protocols have been trained in using the MARSIM protocols.



BASIS

The applicant, YAEC, announced at the end of last week that it is revising

the Final Site Survey Plan. YAEC’s Board Notification (May 13, 1999). This is
no mere correction. Significantly, the proposed changes will completely alter over
50% of the LTP. Further, this is a complete change in the underlying
methodology. YAEC’s revision will use MARSIM. MARSIM’s methodology is
different from the NUREG-5849 methodology YAEC used throughout the LTP
application currently pending before the Panel YAEC states in its Board
Notification to the panel that MARSIM will replace the NUREG-5849
methodology. /d  Additionally, and of equal import, it is not know if the NRC
Staff who conducted the EA/FONSI were trained in using the MARSIM protocols.
In order to have a meaningful evaluation of the LTP, NRC Staff conducting an EA
on the re-revised LTP will need to be certified in using the MARSIM protocols.

As the plan submitted to the NRC staff will now be, in effect, withdrawn
and resubmitted in a substantially altered condition, the NRC Staff’s EA/FONSI
must be redone once the revised LTP is before the Panel. Further, NECNP’s
experts have given consideration to the LTP as submitted. When YAEC submits
the re-revised LTP, the Panel should allow the NRC Staff a reasonable period of

time to evaluate it. After the evaluation, the NRC Staff should submit a draft EA

for comment from the parties and sister agencies. This would also provide




NECNP and the other parties a reasonable time to evaluate YAEC's newest

version of the LTP.

B. The EA/FONSI must be rejected because it violates minimum
procedural requirements of the National Environmental Policy Act. In the
alternative, the Panel should direct the staff to withdraw the EA/FONSI, redraft it
upon receiving the new EA/FONSI, as suggested above, to deal with the major
changes YAEC will make, and issue a draft EA for comment from the parties and
sister agencies.

BASIS

There critical legal defects in the NRC Staff’s process for issuing the
EA/FONSI:

(1)  NRC Staff failed to respond to a sister agency’s (EPA’s) comments
on the LTP in the EA/FONSI. The EPA submitted a letter t> the NRC on January
26, 1999, over two months prior to the NRC Staff’s issuance of the EA/FONSI in
this matter. Transcript of Prehearing Conference [evening session] (January 26,
1999) at 5-10 (Carl Dirkes, EPA Region I General Counsel, making a statement of
EPA Region [ position on the LTP approval), and John P. DeVillars, Regional
Administrator, EPA letter to Judge Bechhoefer and the U.S. NRC Office of the
Secretary (January 26, 1999) at 3 [EPA Letter] (suggesting that there are factors

which favor preparation of an Environmental Impact Statement (EIS)), attached at
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end of Transcript (evening session, January 26, 1999). In his letter, Mr. DeVillars
states, in pertinent part:

EPA - New England suggests that an Environmental Impact
Statement (EIS) is the appropriate vehicle for environmental review
of decommissioning activities because it would allow for
comprehensive site characterization and consideration of alternative
clean-up scenarios and mitigation, as well as full public review and
comment. NEPA also encourages public participation in the scoping
process early in a federal agency’s decisionmaking process.
Especially in the case of Yankee Rowe, which was the first
commercial plant to come off-line and be decommissioned, we are
surprised that without much current environmental information,
NRC issued an Environmental Assessment/Finding of No
Significant Impact and relied to a great degree upon an outdated,
1988 Generic EIS, which contains no site-specific information, in
approving the decommissioning plan. We also agree with
petitioners that it appears that NRC has segmented the
decommissioning process by allowing the temporary storage of
spent fuel to be considered under 2 separate licensing scheme, the
environmental review of which typically occurs after an LTP has
been approved. By doing so, the impacts associated with
Independent Spent Fuel Storage Installation (ISFSI) -- earth-moving,
alterations to drainage and surface and groundwater flows, radiation
releases -- which also affect the decommissioning of the site, remain
unaddressed until the closing stages of license termination.

EPA Letter at 3. Both of NECNP’s experts have stated that the NRC’s failure to take into
account and respond to the EPA’s letter in this matter is not consistent with accepted
practices in such matters. Second Declaration of Dr. Marvin Resnikoff at § 3(b), (May

13, 1999), attached hereto, Declaration of Robert J. Ross, CGWP, Hydrogeologist at §

3(b) (May 14, 1999), attached hereto. In this regard, the NRC Staff's EA/FONSI in

this case is fatally flawed: it violates the basic procedural requirement of NEPA




concerning communication and cooperation among federal agencies, as well as

consideration of the comments of sister agencies -- both principles are very well
settled within the customary practice and jurisprudence concerning the bare
minimum requirements of agencies’ lawful NEPA practices. See United Sates of
America v. 27.09 Acres of Land, 760 F Supp. 345, 351 (S.D.N.Y. 1991) (citing
Sierra Club v. United States Army Corps of Engineers, 701 F.2d 1011, 1030 (2™
Cir. 1983) (when responsible agency ignores conflicting views of other agencies
having pertinent expertise, reviewing court may properly be skeptical about
conclusions); see also Sylva v. Lynn, 482 F 2d 1282, 1285 (1* Cir. 1973) (“comments
from responsible experts or sister agencies disclosing new or conflicting data or opinions
... may not simply be ignored. There must be good faith, reasoned analysis in response”™),
County of Suffolk v. Secretary of Interior, 562 F2d 1368, 1383 (2d Cir. 1977),
cert.denied. 434 U.S. 1064 (1978) (“where evidence presented to the preparing agency is
ignored or otherwise inadeouately dealt with, serious questions may arise about the
author’s efforts to compile a complete statement™)) see also 1-291 Why? Association v.
Burns, 372 F. Supp. 223 (D.Conn. 1974) (circulation and review requirements are critical
features of NEPA) NRC Staff's EA/FONSI fails to address EPA’s comments and
concerns, therefore it is flawed and should be rejected.

(2)  NRC Staff failed to provide an opportunity for public comment and
comment from the EPA, or to address the comments made prior to the issuance of

the EA/FONSI in this case. The NRC Staff has not responded to public comments
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(oral and written) about, and questions of, the LTP made in January 13, 1998, at
the Public Meeting in Buckland, Massachusetts. The NRC Staff have not
responded to the limited appearance statements made in this proceeding on
January 26, 1999.

The NRC Staff's EA/FONSI in this case is, thus, fatally flawed, as it
violates the basic procedural requirement of NEPA concering provision of
opportunity to engage in comment and response between interested members of
the public and the agency submitting the EA. 42 U.S.C. 4332(C); 40 CFR. §
1500.2(d) (a key purpose of NEPA is “encouraging and facilitating public
involvement in decisions which affect the quality of the human environment”); see
aiso 40 CF.R. §§ 1502.1, 1503.1, 1506.6, 1508.9; United Sates of America v.
27.09 Acres of Land, 760 FSupp. 345, 353 (SDNY. 1991);, see aiso
Commonwealth of Massachusetts v. Watt, 716 F.2d 946, 951 (1™ Cir. 1983);
Grazing Fields Farm v. Goldschmidi, 626 F.2d 1068, 1073-74 (1" Cir. 1980);
Alaska v. Andrus, 580 F.2d 465, 474 (D.C.Cir.1978); [-291 Why Association v.
Burns, 517 F.2d 1077, 1081 (2d Cir. 1975)! Appalachian Mountain Club v.
Brinegar, 394 F Supp. 105, 122 (D.Mass. 1975).

In light of the controversy surrounding the instant case--well known to the
NRC Staff from the public meeting in Buckland on January 13, 1998 through the

limited appearance stateraents at the Prehearing Conference on January 26, 1999--
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failure to issue a draft EA in this matter or even begin to address in the NRC
Staff’'s EA/FONSI the numerous public comments and questions which remain
unanswered flagrantly violates the spirit and letter of NEPA.  Similar
considerations apply to the NRC Staff’s failure, under these circumstances, to at
least issue a “draft” EA/FONSI for comment.

(3) NRC Staff failed to obtain an updated Environmental Report [ER]
upon which to base their conclusions. See Second Declaration of Dr. Marvin
Resnikoff at § 3. a), attached hereto, see also Declaration of Robert J. Ross,
CGWP, Hydrogeologist at § 3(a), attached hereto. Mr. Ross states:

The NRC Staff’s EA/FONSI is not based upon a supplemented ER,
and the one from 1993 is outdated and incomplete. So far as | am
aware, Yankee Atomic Electric Company has not issued any update
to the supplemental Environmental Report on the decommissioning
of the Yankee Nuclear Power Station, Rowe, Massachusetts [YR]
since it submitted the one issued in December, 1993. The NRC
Staff’'s EA/FONSI is not based on a supplemental ER which
identifies and evaluates the environmental impacts due to YAEC’s
use of the YR site to date. There is no documentation of the
cumulative changes to the site and environmental impacts due to
operation of the Yankee Nuclear Power Station. Importantly, there
is no documentation of the environmental impacts and changes due
to decommissioning and projected through final site remediation
when there will no longer be any radioactive materials stored on the
site. Lacking documents which would constitute a reasonable site
assessment, which documents are not included in any of the
documents | reviewed, including those referenced in the EA/FONSI,
it is my professional opinion that the NRC Staff has no basis in fact
for making any scientific judgment that the LTP and Final Site
Survey will adequately assure that the health and safety of the public
are protected from radioactive contamination at the YR site.
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Id There is also legal precedent for rejection of the EA/FONSI in this case as the
NRC Staff’s reliance on an old ER in support of the EA/FONSI is suspect Sierra
Club v. NRC, 862 F.2d 222, 229-230 (9" Cir. 1988) (citing San Luis Obispo
Mothers for Peace v. NRC, 799 F 2d 1268, 1271 (9" Cir. 1986)). In the insiant case,
the NRC Staff relies upon an ER which YAEC authored in December of 1993,
The purpose of YAEC’s 1993 ER was to support approval of its yet-to-be-
implemented decommissioning plan. The NRC Staff again rely on this 1993
document to support an EA/FONSI on the LTP in April of 1999, even though
YAEC plainly did not prepare the ER to support approval and justify the
environmental soundness of implementation of the LTP. YAEC’s 1993 ER did
not (and could not) account changes to the Yankee Rowe site which YAEC made
during the decommissioning process. YAEC s ER did not (and could not) deal
with changes YAEC’'s decommissioning process made to, for example, soil
compaction, exposure of contaminants, accumulation of wastes, creation and
dispersion of additional contamination, and drainage.

The fact is that there is no Environmental Report on which the NRC Staff
based its EA/FONSI in this case. Hydrogeologist Robert J. Ross points out in his
declaration, there are a number of serious questions about contamination at the
Yankee Rowe site which are not addressed in the NRC Staff’'s EA/FONSI. Ross

Declaration at § 3(c)-(e). There is no hydrogeological component to the NRC



Staff's EA/FONSI, nor does the NRC Staff reference any documents which

support the conclusion that the site is not leaking radioactive effluents into the

groundwater. Mr, Ross states:

The NRC Staff's conclusion in the EA/FONSI that “[i]ssuance of the
amendment approving the LTP will not have any significant effect
on accident risk and probability of any other environmental impact is
extremely remote” is not based upon an examination of significant
hydrogeological issues at the Yankee Rowe site. It is my
professional opinion that, in reaching this conclusion in the
EA/FONSI, the NRC Staff had:

(1) No data apparent in any of the EA/FONSI referenced
material or EA/FONSI itself regarding the identification of the
extent of downgradient contamination based upon my study of the
available ground-water analytical results.

(i1) No data apparent in any of the EA/FONSI referenced
material or EA/FONSI itself regarding vertical contaminant
distribution in ground water, YAEC has apparently failed to evaluate
this matter. Ground-water contaminant data from monitoring well B-
1, which is screened between 39-49' below ground surface, shows
some of the highest concentrations of tritium at the site. Other
monitoring wells in this vicinity of the site with similar contaminant
concentrations, CB-1 and CB-9, have well screens installed within
25 feet below ground surface. There does not appear to be any
ground-water quality data for the deeper portions of the underlying
ground-water formation; except for the data from B-1, which
indicates the presence of contamination.’

(i11) No data in the EA/FONSI referenced material or
EA/FONSI itself regarding vertical hydraulic gradients at the site.
This is important to determine whether contamination identified in

? See generally, documents referenced above in Y2. None of the referenced documents
appear to provide this necessary information.

*EA (1994) §3.4.2, 13 at 15, YAEC-1924 at Appendices 1 and 4, YAEC-1934 §2.3 at 2,
and Appendix 3 [YAEC 1934), YAEC RP-96-56.
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the shallow ground water formation is potentially migrating to
deeper portions of the formation. If there is downward flow and

contan‘\inam migration it is important to determine where it is
going.

(iv) No information in the EA/FONSI referenced material
or EA/FONSI itself regarding the possible hydraulic
connection/relationship between the Deerfield River and the
underlying ground-water formation.’

(v) No information in the EA/FONSI referenced material
or EA/FONSI itself assessing the extent of the fill deposits and their
relationship to ground-water flow and recharge at the site; also the
current assessment does not appear to take the site geologic setting
into consideration. Soil boring logs for the soil borings/monitoring
wells installed at the site indicate the presence of fill matenal
overlying dense till deposits. Also, the till deposit appears to be a
heterogeneous mixture of material ranging from clay to boulders.
Ground water flow in this type of geologic setting can be quite
complex.®

(v1) No information in the EA/FONSI referenced material
or EA/FONSI itself correlating ground-water contaminant
concentrations with water-table fluctuations. Often times
contaminant concentrations will decrease or increase in direct
relationship with the fluctuation of ground-water levels.’

Furthermore, the available hydrogeologic data is deficient in
the following respects:

‘EA (1994) §3.42, 13 at 15, §2.14 at 8, YAEC-1924 at 3 and Appendix 3; YAEC-1934
at Appendix 2, YAEC RP-96-56.

*EA (1994) §2.1.4, 13 at 7-8; ER (1993) §3 4 at 3-19 and 3-20, YAEC-1924 §2.13 at 3,
YAEC-1934 at Appendix 2.

“EA (1994) §2.1.5, 93 at 8 and 9, ER (1993) §3.5.5 at 3-24; YAEC-1924 §2.1.1 at 2 and
Appendix 1.

" EA (1994) §2.4 at 15; ER (1993) §3.4.2 at 3-20; YAEC-1924 §2.1.3 at 3, §2.14 at 4,
and Appendix 3; YAEC-1934 § 2.2 at 2, § 2.3 at 3, 4, see generally, Appendices 2 and 3.
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(vii) Ground-water flow/contour diagram in Appendix 3
appears to inappropriately use water level data from B-1, which is
screened in a deeper portion of the ground water formation.
Technically, a ground water contour map should use only points that
intercept the same zone/depth of the formation.®

(viti) Tritium concentrations in several of the wells are
generally consistent over time, which suggests the source has not
been identified or that residual contamination remains on-site.
Tritium concentrations in CB-2, show a general decrease to non-
detect then increases to concentrations similar to the original
concentrations. There does not appear to be an attempt to explain
this anomaly; this may be due to poor sampling technique, another
release, or changes to the site that may have affected contaminant
distribution.’

y (ix) VC elevator shaft sampling in 1994 detected tritium,
but a footnote to the table containing this information indicates that
the area was dry during subsequent sampling events. There does not
appear to be an attempt to explain this, nor any documentation of
attempts to drill deeper to intercept ground water. '’

(x) There does not appear to be any data, which correlates
contaminant concentrations to seepage flow rate at Sherman Spring.
Contaminant conccntratxons in the spring may be directly related to
seepage flow rate.'

(xi) Sediment sempling should include more than just
shallow grab samples. Al .eferenced samples appear to be collected
with a ponar grab sampler, which suggests only shallow top layer
sediment samples were collected. There is no mention of deep cores
samples in any of the documents reviewed. A proper sediment
characterization should include deeper samples.'?

* YAEC-1924 at Appendix 1, YAEC-1934 at Appendix 3
® YAEC-1924 at Appendix 4, YAEC-1934 §2.3 at 2, and Appendix 3; YAEC RP-96-56.
' YAEC-1934 at Appendix 3.

"' EA (1994) §3.42, 92 at 15, ER (1993) §6.1.1 at 6-3, YAEC-1924 §23 at 2 and
Appendix 3.
' YAEC-1934 §2 4 at 3 and Appendix 4.
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(xi1) No deeper sampling appears to have been completed
to evaluate the vertical extent of subfoundation soil contamination.
Subfoundation soils samples appear to be collected within the upper
40" or less. Many of the decgcst samples listed on the Summary
tables detected contamination.'

(xi11) No deeper sampling appears to have been completed
to evaluate the vertical extent of subsurface soil contamination.
Subsurface soil samples appear to be collected within the upper 16”
or less. Several of the deepest samples collected stiill had detectable
concentrations of contamination (TS-155, TS-171)."

(d) Based upon the above observations, it is also my
professional opinion that the NRC Staff's conclusion in the
EA/FONSI that “the proposed action does not increase the
probability or consequences of any accidents” is not based upon an
adequate or complete assessment of the hydrogeology of the Yankee
Rowe site. The NRC Staff, therefore, has no basis for making such a
statement without accounting for risks based upon the
hydrogeological issues | have identified herein above. The NRC
Staff also would need to have the kind of hydrogeological data I
have found to be absent from the NRC Staff’'s EA/FONSI and
referenced documents.

(e) Based upon the above observations, it is also
my professional opinion that the NRC Staff’s EA/FONSI conclusion
that “no changes are being made in the types of any effluents that
may be released offsite” is not based upon an adequate
hydrogeological characterization of the Yankee Rowe site. Further,
as the NRC Staff EA/FONSI provides no references to studies of the
history of changes to the YR site, in my professional opinion there is
no scientific basis for concluding that there will be no changes in the
types of effluents released offsite due to actions stemming from
approval of the LTP.

" YAEC-1934 §2.5 at 4 and Appendix 5; YAEC RP-96-56.
" YAEC-1924 §2.2.3 at 8 and Appendix 10.
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Id. Plainly, the NRC Staff’s EA/FONSI in this case does not have the scientific
basis to support the conclusions that the site is safe, at low risk, and not leaking
radioactive waste off site. Thus, the NRC Staff’s EA/FONSI must be rejected.

(4)  The NRC Staff EA/FONSI is merely a self-serving justification for a
decision prior to the issuance of the EA. As early as January 28, 1998, the NRC
Staff indicated that it proposed to approve the LTP under No Significant Hazards
Consideration. 63 Fed. Reg. 4308, 4328-4329 (January 28, 1998). This is
evidence that the NRC Staff formed an opinion concerning the environmental
soundness of approving the LTP fifteen (15) months before issuing the
EA/FONSI. The EA/FONSI issued in this case should be compare with the
Federal Register Notice proposing approval of the LTP under No Significant
Hazards Consideration. It 1s evident that the EA/FONSI is little more than a
justification for the decision to approve the LTP under NSHC. That is not correct
NEPA procedure. See, e.g, NRDC v. Callaway, 389 F. Supp. 1263, 1276
(D.Conn. 1974) (agencies should bear in mind that the EA and EIS are intended as
a means of assessing environmental impacts of proposed agency actions, not mere
justification for decisions already made) (citing 40 C.F. R. § 1500.7(a), Sierra
Club v. Lynn, 502 F.2d 43, 59-60 (5th Cir. 1974); Environmental Defense Fund,
Inc. v. Armstrong, 352 F. Supp. 50, 55 (N.D. Cal. 1972), aff'd, 487 F.2d 814 (Sth

Cir. 1973); Daly v. Volpe, 350 F. Supp. 252, 259 (W.D. Wash. 1972)).




C.  The EA/FONSI is inadequate and should not be approved because it
draws conclusions about the probability of accidents which are not supported by
calculations. Since conclusions concerning the probability of an accident must be
based upon calculations of the probability of such an event, there is no scientific
basis in the EA/FONSI or referenced documents for the NRC Staff’s conclusions
in this regard. Hence, the EA/FONSI should be disapproved.

BASIS
In Dr. Resnikoff’s Second Declaration he states:

The NRC Staff’s conclusion in the FA that “[i]ssuance of the amendment
approving the LTP will not have any signiﬁcam effect on accident risk and
probability of any other environmental impact is extremely remote” is not
based upon any set of calculations provided in the EA itself or in the

materials referenced in the EA. Hence, the NRC Staff has no basis for

making a statement which must take into account the calculations

necessary for a probabilistic risk assessment.
Id. at § 3(c) (emphasis added). Lacking a basis for this statement, the support for a
major premise in the NRC Staff’s conclusion of the safety cf LTP approval is
lacking. Hence, the EA/FONSI is defective and should not be approved.

Similar considerations apply to the NRC Staff’s generalization concerning
risk insofar are it is not based on any complete hydrogeologic characterization of
the Yankee Rowe site.

D.  The NRC Staff’s EA/FONSI in this case is defective and inadequate

in that it fails to consider alternatives to approval of the LTP other than

disapproval. There needs to be a discussion of alternatives to approval of the LTP
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other than just “non approval.” For example, there should be discussion of
approval of a plan for restricted release of the site. Additionally, there should be
discussion of approval of portions of the plan and directions that other parts of the plan be
changed prior to implementation. Moreover, there should be examination and discussion
of an alternative which includes approval of the plan conditioned on YAEC's conducting
particular tests and studies (and in particular ways), and the results of such tests and

studies falling within acceptable parameters for release of the YR site for general use.
BASIS

The implementation of NEPA requires the consideration of alternatives to
any federal agency’s plan of action discussed in an EA or EIS. National
Environmental Policy Act § 102(2)(e); 42 U.S.C. §4332(C), see ailso 40 C.F.R.
1500 er. seq.; 10 CF.R. § 51.30(a)(ii). Failure to consider reasonable alternatives
does not meet the minimum procedural requirements of NEPA. As Dr. Resnikoff
states in his Second Declaration:

The NRC Staff mistakenly concludes that the “principal alternative” to
approval of the LTP “would be to deny the action” and that “denial would
result in no change in current environmental impacts” Plainly, among
principal alternatives to approval of a plan for general release of the YR
site would be approval of a plan for restricted release of the site
Additionally, there could be approval of portions of the plan and directions
that other parts of the plan be changed prior to implementation. Moreover,
there could be approval if particular tests and studies are done, and the
results of such tests and studies are within acceptable parameters for
release of the YR site for general use. In point of fact, the NRC Staff has,
by failing to request comments upon the EA, failing to respond to
comments already received through the extant hearing process and limited
appearance statements, insulated its EA from the consideration of any
alternatives. In my professional experience of the NEPA process, an
agency such as the NRC has an obligation to solicit and consider
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reasonable alternatives to its proposed course of action. In the instant
case, it has not done so

Id. at 3(f). Again, this conclusion is also supported by well-settled precedents in
NEPA junisprudence. See, e.g, Commonwealth of Mass. v. Watt, 716 F.2d 946,
948 (1™ Cir. 1983); Grazing Fields Farm v. Goldschmidt, 626 F.2d 1068, 1074 (1*
Cir. 1980), see also 40 CF.R. §1508.9(b) (analysis in EA to include a brief
discussion of the need for the proposal [and] of alternatives). Absent a “hard
look” at alternatives to the LTP, the NRC Staff's EA/FONSI in this matter is
fatally defective and should be rejected.

E. The NRC Staff's EA/FONSI is fatally flawed because the NRC
Staff’s EA/FONSI conclusion that “no changes are being made in the types of any
effluents that may be released offsite” is not based upon an adequate
hydrogeological characterization of the Yankee Rowe site. Because the NRC
Staff EA/FONSI provides no references to studies of the history of changes to the
YR site, there is no scientific basis for concluding that there will be no changes in
the types of effluents released offsite due to actions stemming from approval of
the LTP. Further, there needs to be an adequate explanation provided for
anomalies in data and inadequacies in YAEC’s sampling methodologies which
seem to indicate the presence of inadequately accounted for radioactive

contamination in soils and groundwater.
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BASIS

Mr. Ross, NECNP’s hydrogeological expert, examined the NRC Staff’s
EA/FONSI in this case and found that 1s was based neither upon an adequate
hydrogeological characterization of the Yankee Rowe site, nor upon a history of
the of the changes to the Yankee Rowe site. Ross Declaration at § 3(e).
Incorporating by refererice herein the observation of Mr. Ross upon his review of
the EA/FONSI and referenced material quoted above in Basis 3 supporting
Contention B, it is quite plain that the NRC Staff’s EA/FONSI is not based upon
the necessary scientific data to assure with reasonable certainty that approval of
the LTP will adequately protect the public from unanticipated releases of
radioactive effluent. Ross Declaration. at §3(c)(i)-(xiii), (d), (¢). Moreover, this
NRC Staff’s conclusion is not supported by an adequate explanation of the
unexplained anomalies in data and inadequacies in YAEC’s sampling
methodologies which Mr. Ross notes in his review and declaration. /d at
13(c)(vit)=(xii1). Hence, the NRC Staff's EA/FONSI should be rejected as
inadequate, or approval of the EA/FONSI should be tabled until consideration of a
contention, the substance of which is resolution of the anomalies in hydrogeologic
data and inadequacies in hydrogeologic sampling methodologies which Mr. Ross

attests to in his declaration.
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CONCLUSION

NECNP’s NEPA contentions should be admitted and the relief herein

above requested should be granted as requested or in the alternatives requested.
Respectfully submitted:
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