7396

UNITED STATES OF AMEPICA
NUCLEAR REGULATORY COMMISSION 2

FORE THE COMMISS!

- —

In the Matter of
Docket No, 50-372-0L-3
) LOMG ISLAND LIGHTING COMPANY (Emergency Planning)

(Shoreham Nuclear Power Station, g
Unit 1)

NRC STAFF ANSWER TO LILCO REQUEST FOR RESUMPTION
OF TMMEDIATE EFFECTIVENESS REVIEW OR FOR STAY

—

Mitzi A, Vou:‘
Counsel for NRC Staff

October 31, 1988

a8 \k‘-‘\.,“\‘:-\‘\ ii}ixx\ 13
:... A[\‘V.. " Cy SO 3" 4
0
! X

c(-t“:-'r ~

0T 3 Pa?




10/31/88

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE_THE COMMISSION

In the Matter of ‘
Docket No, 50-322.0L.3
LONG ISLAND LIGHTING COMPANY ) (Fmergency Planning)
[Shoreham Nuclear Power Station,
Unft 1)

NRC CTAFF ANSWER TO LILCO REQUEST
FOR RESUMPTION OF IMMEDIATE
EFFECTIVENESS RCVIEW OR FOR STAY

1. INTRODUCTION
On October 21, 1988, LILCO filed a request for the Commission to

“imrmediately resume its immediate effectiveness review of LBP-88-24
pending any review of the Appeal Board's decision in ALAB-902.* LILCO
Request to Resume Immediate Effectiveness Review or, in the Alternative,
for & Stay of ALAB.902 (“Request™), at ). Alternatively, {f the
Comiission determines that a stay of ALAB-S02 s “a prerecuisite to
continuing fts fmmediate effectiveness review,” LILCD requests a stay of
ALAB-S07 for the reasons set forth in fts stay request to the Appea! Board
(Request Attachment A), lg, at 2, For the reasons stated below, the NRC
Staff supports the requests for a stay of ALAB-902 and the resumption of

the Commission's immediate effectiveness review. Yy

1/ Pursuent to 10 C.F.R, § 2,788(e), answers to applications for a stay
may not exceed ten pages. The Staff's discussion of LILCO's stay
request complies with this Yimit, The additional pages in this
filing discuss LILCO's alternative (or separate) recuest for the
resumption of the Commissior's immediate effectiveness review.
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11. BACKGROUND

In LBP-BB-24, 26 NRC __ s)ip op. at 148-49 (September 23, 1988), the
OL-3 Licensing Board, inter alia, dismissed Suffolk County, the State of
New York and the Towrn of Southampton ("Intervenors®) from the Shoreham
proceeding and authorized the fssuance of a full power license for
Shoreham.  The Appeal Roard 1n ALAB.902, 28 NRC ___ slip op. at 20
(October 7, 1986), reversed LBP.BE-24 insofar as 1t “purports to dismiss
the Governments ‘rom the proceeding now before the OL-5 Licensing Board"
and vaceted the full power licerse authorization, On October 14, 1588,
LILCO sought & stay of ALAB-S02 (see Request at Attachment A), and the
Bppea) Bravd summarily rejected this request for 2 stay in a Memorandum
ard Order, dated October 10, 1988 (“"October 12 Order”). The Appeal Board
corcluded that LILCP did not reed a stay of ALAB.90? to achieve the
resumption of the Cermissiorn’s immediate effectiveress review ard
ctated that LILCO was free to pursue “its objective elsewhers without
further delay." October 18 Order at 2-3, 5. The Appea! Board reasoned
that while 1t appeared that the immediate effectiveness review based on
the Commicsion's receipt of LRP-PR.24 had apparently beer suspended, the
ttay of the effectiverers of ALAB-SCI was not a2 cendition precedent to
the resurption of the Commission's review, 1¢. ot 56, Rather, the
Commisstor could as a matter of discretion, proceed with its immediate
effectiveress review "in the unusual circumstances of this cese if (1) it
fs asked to ¢o so by one of the parties, and (2) 1t agrees with that party

that such a step s, in fact, required to avoid irreparable ham.* 14,

at 5. The Apper' Roard thus recommended that LILCO ask the Comrission "to
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resume fts fmmediate effectiveness review pendine the outcome of any
petition LILCO may file for review of ALAR.902. " 1d. at 6,

111, DISCUSSION

A. Request for Stay
Pursuant to 10 C.F.R, § 2,788(e), any Astermination as to whether an

spplication for a stay should be granted must be based upon @
corsideration of the following four factors:

‘1) Whether the moving party has made a strong showing that {1t {s
I1kely to prevai) on the merits;

(2) Whether the party will be frreparably injured unless & stay is
granted;

f3) Whether the granting of a stay would harm other parties; and

(4] Where the public interest )ies.

While no ome of the four factors is necessarily dispositive, the
weichtiest consideratior 15 “the need to preserve the status quo -
whether the party reovesting 2 stay has shown that it wil) be frreparabdly
injured unless & stay fs granted.* Westinghouse Electric Corp. (Exports
to the Phillipines), CL1-80-14, 11 NRC 631, 662 (1980). In determining
whether the mevant has satisfied the four factors set forth in 10 C.F.R,
§ 2.7887e), 1t must be recognized that:

The burden of persuasion of these factors rests on the moving

party, . . . To meet the standard of making o strong showing

that 1t is Tikely to prevail on the merite of it dpped)l, the

movant must do more than merely establish possible yrounds

for appea). In addition, an “overwhelming showing of

Tikelihood of success on the merits® is necessary to obtain @

Stay where the showing on the other three factors 1s wealk,
Alabama Power Co. (Joseph M, Farley MNuclear Plant, Units 1 and 2),

CLI-81-27, 14 NRC 795 (19€)) (footnotes omitted). citing, Florids Power &
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Light Co. (St. Lucie Nuclear Power Plant, Unit 2), ALAB-404, 5 NRC 1185,
1186-89 and ALAB-415, & NRC 1435, 1427 (1977); see alsn Pyblic
Service Co, of Indiana, Inc. (Marble HMi11 Nuclear Generating Station,
Unfts 1 and 2), ALAB-437, € NRC 630, 632 (1977)., The U.S. Court of
Appeals tas alse explained the significance of the first two factors by
statire:

To Justify the granting of a stay, & movant need not always

reaebi1ity of "success 15 Teversely presortions? o the

degree of {rreparable injury eviderced. A stay mey be
?untod with efther a high probability of success and some

nury, or yvice versa,
Cuomo v, NRC, 70 b, 24 872, 974 (D.C. Cir, 1985),

While LILCO has fetled to demcnstrate that 1t will be irreparadly
injured, the Cormission should stay ALAB-S02 (1) because there is a high
protebility of success on the merits ard (2) in order to preserve the
public irterest by nct allowing parties found guilty of misconduct which
prejudiced the integrity of NRC proceedings (LBP-B8. 24, s)ip op. at 130)
te continue to participate further in proceedingt (other tharn an appeal of
LBR.PP. 28,

1. Likelihaod of Preveiling on the Merits

This factor weighe in favor of 2 stay. The Staff believes that
ALAB.OC?'s reversal of the OL.) Licensing Board's authorizaticr to Yssue a
Yicense was in error and that there is a strono Yikelihood thet LILCO wil)
prevat] or the merits, The creation of the OL.5 docket in the Shoreham
proceeding was & case management too) to expedite decisionmaking on the
the 1986 exercise and ¢id rot leave the principal Yicensing board, the
OL-2 Board, powerless te impose a sanctiorn which would dismiss !ntervenors
from the entire proceeding. The licensing board constityuted in the OL.3



phase of the Shoreham proceeding was “to preside over the proceeding on
21! emergency plemning issues.”  Establishment of Licensing Board to
Preside in Proceeding, 48 Fed, Reg. 22235 (May 17, 1983). In accordance
with the Commissior's direction in CLI-B6-11, 23 NRC 577 (1986), the OL-3
Poard was originally given the responsibility to preside cver litigation
¢’ the resulte of the Februery 1986 emergency exercise at Shoreham &/ and
that Vivigetion wes assigned the OL-8 docket number "[flor more #*fective
docket managerent,” ¥ The pare) was later reconstituted to remedy member
schedular conflicts, §

The Commission's decisfon in CLI-BC-11 was in response to metions
filed by LILCL and Intervercrs requestine Commistion guidance specifically
concerning 1itigatfon of the results of the 1986 exercise. See Motion of
Suffe's County, the State of New York, and the Town of Southampton for
Puling Concernine Proceedings Related tc the Shoreham Exercise, March 7,
180€, ot 1.2: Long Island Lighting Company's Metfon for Establishment of
Licensing Brard and Institution of Expedited Procedures for Litigation of
Shorehar Erergency Planning Exercise lssues, and Resporse to Intervenors'
Ferch 7, 198F “Motion Concerning Proceeding Related to the Shoreham
Exercise,” March 12, 1966, at 1, 10, Thus, the establishment of the OL.§
Borrd did mct remove the jurisdiction of the OL-) Board to decide al)
exercise~related matters, but was merely to sccomplish the expedited
Titigetion of the results of the 198F exercise. In addition, the OL.§

— -

2/ Establishment of Atomic Safety ond Licensing Board, %1 Fed. Reg,
21818 (Jure 16, 1986),

Chinge of Docket Number, $1 Fed. Reg. 27296 (July 30 1986),
Recorstitution of Board, 51 Fed, Reg. €15 (October 14, 1986).

e
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Board ftself concluded that 1t no longer had Jurisdiction over any matter
concerning Shoreham once 1t had rendered 1ts decision on the 1986
exercise, LBP-BB.7, 27 NRC 289, 291-92 (1988),

Moreover, the result in ALAR.90? appears to be 2t odds with the
philosophy behind the Commission's gquidance concerning the impesition of

sanctions for & party's miscemduct., In fits t of Pold
duct of Licensing Proceedings, CLI-81.8, 13 NRC 452, 454 (1981), the

Commission stated that boards may impose a spectrum of sanctions against
e offending party, including the dismissa) of the party from
proceeding, The holding 1n ALAB-S02 renders a Yicensing board powerless
to impose this severe sanction against & party foune guilty of willfy)
misconduct 1n & proceeding solely because of the fortuitous separation,
for administrative convenierce, of 1issues fr a single proceeding into
proceedings before more ther one board. Under these tircumstances, NRC
adfudicatory boards could mat swiftly and thoroughly punish egregious
risconduct merely because 3 case manacement too! has been tilized for
ddmintstrative convenience. In order to accomplish the sanctinn of
disrissal from the entire proceeding, the matter must be repeatedly ratfsed
before each board seperately ond each board must consider tne facts
surrounding the misconduct and the propriety of the sanc.yon, The better
view, consonant with CLIEB)1.F and the broad authority of boards to
regulate *r  conduct of participants in NPC proceedings, 10 C.F.R, §
TOTIB0 L 0 hat each board has the authority to dismits, from the
proceeding, party it determines has deliberately defied board orders
that are in sccordance with substantive requirements (in this case, the

realism ryle)l, In short, this factor favors the granting of a stay,



2. lrreparable Injury

This factor should be accorded 1ittle weight in evaluating L'LCO's
motion, LILCO argues that it will be "irreparably and unnecessarily
harmed to the tune of about $1 millior 2 day. for every day that Shoreham
licensing is delayed." Request at 6. LILCO also arguet that because
there 1s no reason to postpone completior cf the Commission's immediate
effectiveress review until ary review of ALAB-9P” s completed, any
expenditures caused by the postponement of the Commission's review would
be unjustified, 1d.

"he Stafi agrees that normally the economic damages cited by LILCO
under this factor are a relevant considercetion for determining whether 2
stay is appropriate. See cases cited ir Request, Attachment A at 6-7,
Moweve -, in tha urusual circumetances of this case, it is not clear that
LILCO will suffer any harfm as a result of the suspension of the
Commission's frmedi-te effectiveness review, LILCC has not recounted the
fact that (1) there s 2 settlemert agreement which, {f approved hy
various New York State entities (ircludino the State Legiclature and the
Goevernor), would result in the sale nf the Shoreham fasility %o the Long
'siand Power Authority so that it mey be decommissioned and (2) LILCO has
committed rot to operate the facility 'n excess of five percent power
while the ctettlement procyss continues. 2/ While the approva! of that

agreement by all the cogni-ant parties is in no way cer*ain, 1t ie

&/ 3ee BN 88-04, Recent Correspondence BRetween NRC and FEMA and Long
TsTand Lighting Co., dated June 2, 1988, at attached letter from W,
J. Catacosines, LILCO, to V., Stello, KRG, dated une 1, 1988; Letter
;;gg N. T. Revely, III, to Hon. Lando K. Zech, Jr., dated August O,
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difficult to estimate under these circumstances the harm LILCO mv suffer,
if any, as a result of any delay in the completion of the Commission's
inmediate effectiveness review, LILCO's failure to addrecs these unique
circumstances undermines its aryument that it will be harmed unless a stay
is aranted, Thus, this factor should be accorded little weight in
determining whether a stay snould be granted,

9 Harm to Cther Parties

The yranting ¢f & stay pending review of ALAB-90? will not result in
substantial harm tc efther the Intervenors or the Staff, A stay will not
resu’t in the issuarce of a full power licerse for Z%areham, October 18
Order at €, and Intervenors have previously indicated an intention to file
their own stay motion, see Request at 5. In addition, if the license
authorfzetion is reinstated, the Commissior would still have to complete
ite immediate effectiveness review and would be faced with Intervenors'
request for -« stay of ALAB-9C" and their assertior that their dismissal
was frproper in the comments they provided to the Commission, &/

A ctey of the effectivenese of ALAB-902, without a stay of LBP-8R.24,
would result in the Intervencrs not being able to actively litigate, for
exarple, their proffered exercise contentions in the OlL-5 proceeding. See
Emergency Plarning Contentions PRelating to :the Jure 7-9, 198R Shoreham

Exercite. October 24, 1988, 1€ the dismicssal sanction {¢ upheld,

6/ Sce Suffelk County, New York State, and Town of Southampton Comments
Toncerning Immediate Effectiveness Review, October 2, 1988, The
Commission aleso has before it the matters in the {rmediate effec-
tiveness comments filed by LILCO as we!l as the furisdiction fssues
refsed in LILCO's petition for review, See LILCO's Comments on tha
Immediate Effectiveness of LBP-88-24, Ocftober 3, 1988; Long Island
Lighting Company's Petition for Review of ALAB-90?, Oc aber 21, 1988,
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Intervenors will not have been injured by the foreclosure of their right
to participate ir earything other than anr appeal, If the dismissal
sanction is nct upheld, however, Intervenors would only be temporarily
prevented from pursuing their contentions and admission of these
contentions 1s not guaranteed given the favorable FEMA finding concerning
the 1980 E.»sr. sme Letter from 5. C. Peterson, FEMA, to V. Stello,
Jr., dated September 9, 1988). Thus, no substantial or irreparable harm
to the other pcrties is evident from the grant of a stay and this factor
should be accorded 1:ttle weight,
&, The Public Interest

Thic factor favors the oranting & stay, but on grounds other than
those which LILCO hes asserted. LILCO aroucs that this factor favors the
grart of a stayv because the public interest dictates that a “"safe plant
should be allowed to operate without unrecessary delay." Request at 7.
In addition, LILCO states that the integrity of the KRC regulatory process
requires that licensing board findinos as to the safe operatiern of
Shoreham being given legal effect. 1d. Ordinarily, LILCO would be cor-
rect thet there i¢ 2 public interest in the cperation of & power facility
capahle of safe operation., Kewever, as noted above, there f¢ an agreement
not to operate Shoreham during the pendencv of the settlement aqreement
erproval process and that Shoreham is to be decormissioned {1f the
settlement {¢ approved. LILCO's failure to address the effect of its
agreement not to operate Shoreham (above five percent power) undermines
fts argument that there {s substantial public interest in the operation of
the Shoreham facility which fs adversely affected by the abserce of a

stay,



On the cthe hand, there is an important public interest in the
timely conduct of agency determinations on a license application and an
equally fimportant interest in the f{integrity of NRC adjudicatory
proceedinegs, If ALAB-902 1s stayed, the integrity of the NRC's
adjudicetory process will be preserved by prohibiting a party who has been
found guilty of egregious misconduct from further participetion in
hearings (e.g., on the 1988 exercise before the OL-5 Board) while the
appropriateness of the dismissal !t under review, -/

In sum, the first and fourth factors wefgh in favor of the granting
of a stev of ALAB-902. Trere is a strong likelihood that LILCO will
prevail on the merits and a strong public interest in permitting the
Commission to come to timely determirations on license applications while
preserving the integrity of NRC proceedings. VWhile LILCO may not suffer
foreceeable fnjury 1€ a stay is not granted, the strong likelihood that it
will prevail on the merits coupled with the NPC's <{nterest in the
frtegrity of its license determinatiors warrants the application of a stay

0f the effectiveness of ALABR.OQ”,

7/ As & resvlt of ALAB-G0Z, Interverors are currently free to

participete in the ongoing proceedings before the OL-5 Licensing
Beerd concerning the 1908 exercice despite the fact that Intervenors
have been feund by the OL-3 Licensing Board to have engaged 1r a
"pattern of behavior designed to prevent the Conmission from reaching
ar fnformed conclusfon with respect to the adequacy of LILCO's
emergency plan," LBP-BR-24, ¢lip op. at 108. Although Intervenors
have the right tec appea)l the OL-3 Board's determination, and such
appeal 1s presently pending, the Sta®‘ opposes permitting Intervenors
to participate further 1in any other aspect of this Ticensing
proceeding pending disposition of the appea) because Interverors have
been found gQuilty of "a sustained willfy! strategy of disobedience
and disrepect for the Commission's adjudicatory processes” and
actions which were “"willful, taken in bad faith and . . .
prejudicial to LILCO and the integrity of the Comrission's
adivdicatory process.” LBP-£B-24, s)ip op. at 129, 130,
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B, Request for Resumption of Immediate Effectiveness Review

As noted by the Appeal Board in denial of LILCO's request for a stay
of ALAB-90?, a stay ic¢ not a prerecuisite for the continuation by the
Commission of d{ts “immediate effectiveness" review as a matter of
Commiccion discretion, ALAR-902, slip op. at 5. [In addition, Commission
eversight concerring this matter is nct dependent on the receipt of a
bearc decision authorizirg the issuance of a licerce for operation at
power levels in excese of five percent since 10 C.F.R. & 2.764(f)(2)
expressly reserves the authority of the Commission to step in at ear
eerlier time, &/

A fundamental {ssue pervades the entire Shoreham proceedino at this
tire -- whether Intervencrs were properly dismissed by the OL-3 Licensing
Board from further participetion as parties in the Shoreham opera‘ing
license proceedine on the grounds of sericus misconduct, See 'RP.EE-24,
slip cp. at 148, In ALAB-907 the Appea! Board concluded the OL-3
Licensing Board did not have furisdiction to dismiss Intervercrs from the
entire proceeding., ALAB-902, s'ip op. at 20, That matter fs the subject
of related petitions for Comnission review filed by LILCO. ¥ Although
these procedural questions may be resolved as a resu't of LILCO petitions

for Commissier review, the case as a whole will remain in the shadow of

8/ As there {1s no outstanding authorization to operate (above five
percent), the nature 0° the review would be somewhat different from
determining  “whetner to stay the effectiveness of the
decision," 10 C.F.R, § 2.764(f)(2).

9/ Long Island Lighting Company's Petitiecn for Review of ALAB-901 and
Follew-On Orders, October 5, 1988; Long !sland Company's Petition “or
Review of ALAB-9C?, October 21, 1988,



further procedural complexity unti]l the Appeal Board (and perhaps
subsequently the Commission) resolves the question of the merits of the
OL-3 "oard dismissa! sanction. If the dismissa) sanction is determined to
nave been {improperly imposed, LBP-BB-24 itself may require revision to
dddress the contentirn before the OL-3 Board on the merits rather than as
dicta (see siip op. at 131-147), and 1t wil) be necessary to complete
1tioation of other aspects of the proceeding such &< contentions relatine
to the 1988 exercise, regardless of t'e procedural question of
Jurisdiction to impose sanctions. On the other hand, if the sanctior of
cfsmissal fmposed by LBP-BR-?24 is sustained, subsequent dismissal from
other parts of the proceeding 1s a Iikely result given the character of
the misconduct found by the OL-3 Board even if the procedura) questions
ave decided in terms of separate sanction jurisdiction consistent with
ALAB.Q0?,

These same questions are before the Commission in connectio with
LILCO's petitions for review of ALAB-901 and ALAB-902 and because
Intervencrs a..erted in their immediate effectiveness comments that the
sanctiore were fimproperly {imposed. See section I11.A.3, supra. A
Commisiforn decisfor on these questiors or Commission guidance tc the
Appea) Board and the Shoreham licensing boards based on its review of
LBP-88-24 would be of great value 1a bringing the remaining aspects of the
overell Shoreham operating licerse proceeding to a close. Regardless of
whether a stay {s granted or denied, the Commission should exercise 1ts3
discretion to proceeZ with fts review of matters in this case, but for

reasons of greater moment that *hose 2 fered by LILCO,
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IV. CONCLUSION
For the reasons stated above, the Commissfon should grant LILCO's
requests for a stay of ALAB-902 and for the resumption of the Cormission's
ifmmediate effectiveness review,
Respectfully submitted,
P/
W X
Mitz% A, Young
Counsel for NRC Staff

Datecd at Rockville, Marylard
this 31st day of October 1988
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