UNITED STATES OF AMERICA T L
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL R 12 Al

Before Administrative Judges:

Charles Bechnoefer, Presiding Officer
Thomar . Murphy, Special Assistant

In the Matter of ) Docket No. 30-16055
) Docket No. 30-16055-ML-REN
ADVANCED MEDICAL SYSTEMS, INC. ) ASLBP No. 99-765-01-ML
(1020 London Road ) ASLBP No. 95-707-02-ML-REN

Cleveland, Ohio) ) (Materials License
) No. 34-19089-01)

ND'S ANSWE M ON IN SITIONTO
OF AN S PRO "INFORMATION
Now comes the City of Cleveland (City), by and through its counsel of record,
and requests that .".dvanced Medical Systems, Inc.’s (AMS) “Motion in Opposition to
Release of any AMS Proprietary Information™ (Motion in Opposition; be stricken from
the record or, alternatively, denied. The reasons for striking or denying AMS’ Motion are
as follows:
The City received service of AMS’ Motion in Opposition on March 30, 1999,
On that same date, the City and the Northeast Ohio Regional Sewer District (NEORSD)
mailed for filing and served on the parties a “Joint Motion to Permit 'nspection of

Information Claimed to be Confidential or Financial Information™ (Joint Motion to

' Concurrent with their Joint Motion to Permit Inspection, the City and NEORSD also filed a “Joint Motion
for Enlargement of Time to File Presentations Regarding NRC Denial of AMS Applications to Renew
License” in which they asked that the April 30, 1999 due date for their respective presentations be
rescheduled to thirty days after a ruling is made on their Joint Motion to Permit inspection and, if granted,
they receive the documents sought.




Permit Inopection). Procedurally, prior to the filing of the Joint Motion to Permit
Inspection, the issue of the release of the prorietary documents was not properly before
this Honorable Panel. Until the City and NEORSD raised the issue in their Joint Motion,
AMS had no grounds to preemptively raise an issue because it thought the City and
NEORSD might raise it based on ongoing discussions (beginning in Deceraber 1998
through March 26, 1999) between and through the NRC Staff (Staff) with AMS, the City
and NEORSD, in which at all times the City and NEORSD believed that AMS did not
object to the finalized proposed agreed protective order prepared by Staff (See the City’
and NEORSD’s Joint Motion to Permit Inspecti~.n which is incorporated herein by
reference the same as if fully rewritten herein.)

Because AMS’™ Motion in Opposition was filed before the issue it opposes was
ever raised before this Panel, it should be stricken. The proper course for AMS to follow
is to file an answer in opposition to the City’s and NEORSD’s Joint Motion to Permit
Inspection.

In the ulternative, AMS’ Motion in Opposition should be denied for reasons stated
in the City” and NEORSD’s Joint Motion to Permit Inspection. AMS has given no
reasonable basis in it Motion in Opposition that would justify prohibiting the disclosure
of the documents in question to the City and NEORSD. The Staff relied on these
documents in its determination to dery renewal of AMS’ license and presumably AMS
relied on them in its contention that its decommissioning plan is or can be rendered
adequate. The City and NEORSD should be entitled to inspect these document to
properly prepare their respective presentations in the Denial Proceeding. See 10 C.F.R.
2.790(b)(6).

AMS makes two general arguments for why the City and NEORSD should not be
able to inspect proprietary documents directly relevant to the issue of decommissioning.
First, while it recognizes that the proprietary material can not be protected from Court
Order even by the NRC, AMS speculates tha. the City does not believe the proprietary
material can be protected under Ohio’s Public Records Act’ (Ohio Revised Code Section

149.43) and this is why the City wants a provision in the protective order referring to the




Act’s possible impact on dicclosure of the proprietary material. Therefore, AMS
concludes, the City would have to release the proprietary information to the public under
Ohio’s Public Records Act.

AMS’ speculation about the City’s assessment of the impact of the Ohio’s Public
Records Act is incorrect and has no factual basis. To the contrary, the City believes that
vader Ohio‘s Public Records Act the proprietary material would be exempt from
disclosure under several provisions of the Act. However, the City wanted it
acknowledged in the agreed protective order that, in essence, the Ohio Courts may
determine differently and the City would then be legally obligated to disclose the
materials. While AMS may acknowledge now the obviousness that a Court Order to
release the documents under Ohio’s Public Records Act would supersede the
requirements of non-disclosure under the protective order, the City believed it was
necessary to spell this out in the agreed protective order to prevent any future contention
by AMS that the City was not complying with the agreed order if the City was required to
disclose the materials pursuant to a Court Order.

Because the City does not believe that the proprietary documents, as a matter of
law, are required to be released upon a request under Ohio’s Public Records Act. but
believes, rather, that the documents are protected from release under the Act, AMS
argument against disclosure to the City and to NEORSD of the materials is without merit.
Further, because AMS acknowledges that the protective orde: would not protect the
materials from a Court Order of release, it must also concede that the City's request that
this be spelled out in the agreed protective order was legitimate and well-founded.

AMS’ only other contention in support of it opposition to release of the
proprietary material is its opinion that, even if the matenials are protected under the
protective order, the City does not need the materials because *he materials are not
relevant to one of the issues in the Denial Proceeding concerning whether AMS ~an use
SAFSTOR for decommissioning. Therefore, AMS argues, the documents should not be
r-' ased prior 1o a determination of whether or not AMS can use SAFSTOR.

?Acor Thio’s Public Record Act, Ohio Revised Code Section 149.43, is attached hereto as Exhibit A




Based on the Staff’s September 28, 1998 letter denying AMS’ applications to
renew its license (in which it refers to the materials sought), the City does not agree with
AMS’ contention that the materials sought are not relevant to the whether SAFSTOR
rather than DECON can be used by AMS. Further, the City should be able to make this
determination itself after review of the materials rather than rely on AMS’ biased opinion.
Further, the issues in the Denial Proceeding have not been bifurcated for resolution.

AMS has already filed its presentatic 1 and made arguments on all issues. The City
presentation will necessarily address all issues raised in order to fully present its position
supporting the denial of AMS’ license applications.

The City cannot adequately make it presentation and protect its interest without
reviewing the proprietary material that both AMS and Staff have available to it. AMS
has presented no basis upon which the City should be denied disclosure of the materials.

WHEREFORE, the City respectfully requests that AMS’ Motion in Opposition
to Release of Any AMS Proprietary Information be stricken or, alternatively, denied in its
entirety and that the proprietary materials be ordered released to the City and to
NEORSD.

Respec ‘}ll}' submitted,
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CERTIFICATE OF SERVICE

The undersigned certifies that copies of the City of Cleveland’s Answer to AMS’s
Motion in Opposition to Release of any AMS Proprietary Information was served by
regular U.S. Mail, first class, postage prepaid, on the following this _ (ot~ day of

A?rl\ , 1999:

Charles Bechhoefer

Presiding Officer

Mail Stop: T-3F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555

Office of Commission Appellate
Adjudication

Mail Stop: 16-G-15 OWFN

U.S. Nuclear Regulatory Commission

Washington, DC 20555

Robert M. Weismau, Esq.

Ann P. Hodgdon, Esq.

Office of the General Counsel
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Thomas D. Murphy

Special Assistant
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Lee S. Dewey, Senior Attorney
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