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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD PANEL

Before Administrative Judge Pcer B. Bloch

In the Matter of )
)
HYDRO RESOURCES, INC. ) Docket No. 40-8968-ML
2929 Coors Road )
Suite 101 ) ASLEBP No. 95-706-01-ML
Albuquerque, NM 87120 )

)

ENDAUM'S AND SRIC'S MOTION TO STRIKE
HRI'S RESPONSES TO INTERVENORS' PRESENTATIONS ON
ENVIRONMENTAL JUSTICE AND NEPA ISSUES
INTRODUCTION
Intervenors Eastern Navajo Diné Against Uranium Mining ("ENDAUM") and
Southwest Research and Information Cenler ("SRIC") hereby move to strike Hydro
Resources, Inc.'s Response to Intervenors' Brief Regarding Environmental Justice
(March 25, 1999) and to strike Hydro Resources, Inc.'s Response to EN.. AUM and
SRIC's Brief with Respect to NEPA issues Concerning Project Purpose and Need,
Cost/Benefit Analysis, Action Alternatives, No Actior: Alternative, Necessity to
Suppiement EIS, Mitigation and Cumulative Impacts (March 25, 1999), (hereinafter
collectively referred to as "HRI's responses”). Intervenors move to ..rike HRI's
responses because HRI served them well past the filing deadline, in violation of the

Presiding O..icer's Memorandum and Order (Scheduling and Partial Grant of Motion

904370134 990329
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for Bifurcation) (September 22, 1998) ("September 22 Order").
FACTUAL BACKGROUND

Intervenors filed three presentations on Friday, February 19, 1999:
environmental justice; cumulative impacts; and other NEPA issues. ENDAUM's and
SRIC's Brief in Oppe...ion to Hydro Resources, Inc.'s Application for a Materials
License with Respect to: Environmental Justice Issues (February 19, 1999);
ENDAUM's and SRIC's Brief in Opposition to Hydro Resources, Inc's Application for
a Materials License with Respect to: Cumulative Impacts and Segmentation of
Consideratior of Impacts (February 19, 1999); ENDAUM's and SRIC's Written
Presentation in Opposition to Hydro Resources, Inc's Application for a Materials
License with Respect to: NEPA Issues Concerning Project Purpose and Need,
Cost/Benefit Analysis, Action Alternatives, No Ac Alternative, Failure to
Supplement EIS, and Lack of Mitigation (February 19, 1999) (hereinafter collectively
referred to as "Intervenors' Presentations”). Intervenors' Presentations were served via
electronic mail and federal express. [d. Federal Express delivered copies of the
presentations to counsel for HRI on Monday, February 22, 1999. A copv of hte
federal express receipt is attached hereto as Exhibit 1. HRI did not file its responses to

these presentations until March 25, 1999.




ARGUMENT

I. HRI'S RESPONSES ARE UNTIMELY AND SHOULD BE STRICKEN
FROM THE RECORD.

The Presiding Officer directed that presentation: and responses in tnis
proceeding be served via electronic mail, and received by the service list within two
days following the date of filing. September 22 Order at 3-4. The September 22
Order specifically instructs HRI to "respond to written presentations within 30 days
from when they actually receive the presentation.” [d. at 4. Accordingly, when
Intervenors' filing deadline was February 16, 1999, HRI calculated its response
deadline for Intervenors' Presentations to be March 18, 1999, and this schedule was
affirmed by the Presiding Officer. Memorandum and Order (Procedural Issues) at 2
(February 4, 1999). Subsequently, Intervenors received a threc-day extension from the
Commission, which extended their filing deadline unti' Februaiy 19, 1999. CL1 99-03,
at 2, 47 NRC ___ (February 11, 1999). Applying this extension to HRI, as a matter of
fairness, their deadline would have been extended to March 22, 1999. HRI's
responses, which were filed on March 25, 1999, are, therefore. three days late.

Even if the Presiding Officer's February 22, 1999, ruling, with respect to
deadlines for motions for leave to file replies, could be broadly construed to apply to
written presentation responses, HRI's filing is still, inexpliczbly, late. On February
22, 1999, the Presiding Officer conducted a telephone conference between the parties

to resolve the Intervenors' deadline for filing a motion for the right to rely. See



Electronic Order (Notes of Procedural Conference Held by Telephone) (February 22,
1999). In his notes from the conference, the Presiding Officer states,

In the future, deadlines shall be computed from the first date on which

the entire document is in the hands of a party. Thus, if electronic

service is effected on day | and attachments are received by overnight

mail on day 2, then filing deadlines shall be con. \ ted from day 2.

First, this ruling does not apply to extend HRI's deadline, vecause it was not made in
the context of deadlines for presentations and responses. Those two types of filings
werc fully addressed in the September 22 Order, which required HRI to file its
responses within thirty days. September 22 Order at 3-4. Second, even if the ruling
does apply, HRI was still late. HRI received Intervenors' Presentations via federal
express on February 22, 1999. Calculating a deadline thirty days from that date, HRI's
due date would have been February 24, 1999. HRI did not file until the evening of
February 25, 1999.

HR! did not ©le a motion for an extension of its filing date, nor did it seek to
explain the delay in either its response or its e-mail communication serving the filing.
Counsel for ENDAUM and SRIC, Johanna Matanich, left a voice mail message
inquiring about the missing filing for HRI counsel, Frederick Phillips, on the afternoon

of February 25, 1999, but that call has not been returned. By filing late, HRI has

demonstrated its disregard for the Presiding Officer's filing instructions, for this

proceeding in general, and for the other parties, which is intolerable.




CONCLUSION
Because HRI's responscs (o Intervenors' three February presentations failed to
comply with applicable service requirements, Intervenors respectfully request that the

Presiding Officer strike them from the official record of the proceeding, return HRI's

responses, and not entertain HRI's responses.

R.:spectfully submitted,

Matanich
uglas Meiklejohn

Lila Bird
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Washington DC 20036

(202) 328-3500



FEdEX [SA Aivhill

feals
trackey

86099336185k3

vaom (please prnt and press hard)
2/20/99

Cate

wes Johanna Matanich

tompay NEW MEXICO ENV

saves 1409 LUISA ST STE S
Cay SANTA FE

Your Internal Biling Reterence Intormation
Ognonan tFagt M4 Characters wit 30041 0N Nvpcel

61

» -
Sender s Fedbx Account Numbe: 1212

~&037~8

mone | 90D 9899022

LLAW CENTER

Gept FHoor SuteMoom

State NM Pl 87505

n To (please print and press hard)

\me Anthcny Thompson,Fred

David Lashway

asoess 2300"N"

fo HOLD w Fedta locanen
womi Faats address herel

Washington Rg

For HOLD at FedEx Location check here
' Hold Weekday 777 Hold Saturdady o svassne o0

Mot peaianie vt A atve o badhs Pronty Dvernege
s e K3t Dverragmt ' o My anny

Street, NW

Cay

Service Condvions Declarad Vaiue end Limat of Liabidaty By usng s 2 1wk
YOu 4G'8e 10 e SEVICE COMONS I Our current Sarvice Gude or U S
Government Secnice Gude Bom are avavadle on request  SEE BACK OF
SENUER S COPY OF THIS ARBILL FOR INFORMATION AND ADDITIONAL TERMS
Wil A0t e TRSpOr.. Dl for any Clawm n excess of S0 per package whethe:
M resuf 0f 1085 GAMAge O Geiay NON- GevETy Mesdebvery O MERTMAtOnN
WS yOu RCHE & Ingher vakuz DAy 0 400MONd Tharge A GOCUMen your

Questions?

Call 1800 -Go FedEx' 8001463 3239

POTTS

Phillaps 202 663-8000

& TROWBRIDGE
[ Check here
L ﬂm dence

Dept Foor Sute/Poom

swe DC P4l 20037 4:128
‘0‘ '\lLRlNu Uetivery check here O 53 s

1 SEW
(Avalatie tor Fedis
" oty Duernig onty

LR L

\Avaiptie tor Fadts

Prav oty Dvermght and

Feat« 20ay ooty
AT 0SS« 3 DMel TN YO ANt K recOver T us for A%y 0SS NCIUORS M TS
value Of e pacrage 0ss of Saes Nes, oM. FRMey § IRes. COSIS and Other foms
of darnage whethe: dwect mCOeNtal CONSEQUENTA O SPECIAL 8nd 15 nited to the
graater of $100 o e Jeckersd vahue DUt CANNOL EX<HET SCTUM docsmented Kss The
Manmum eciaoed voiue lor any FedEs Letier and Fedts Pak & S50 Federal Lapress
My UGN YOUr TeNUeSL 3D with SOMe BMatons feNNC 36 TaNSEOraton ©har ges paxd
Soe the el x Service Gurde Jor further detadds

) SPAL12
Sender's Copy

0210

mhmess Pacxage Service Packar os under 150 lis O * e e
Fedkx Prooay Oy “-.‘.,' ja n) Dvernight
v n .y x -
| Fedbx 204, Feobs tag Ave
m Express Freight Service Packages vior 150 lbs B 0" 5 ey Har

nh (}w \-q'lbm»q" fedbs 20ay Freght ‘edh lnnvﬂ Sn\vev Freght
* Ove ey 20
1Call tor debvery sches. ¢ See bacr ! 1 descophons of reght senac es
B Packaging Fedia Fedbs Fedkx | FedEx | Jme
Lefte Pas Box 1 Tube . Pxg
o 2% o
ﬂ Special Handling S T ey |
Coes thes shpment contan dangerous goods™* 4% bl
N .
‘)" Y Cargo Awcraht Onky
g s (ot © v e e+ ok 20 S
. Payment
o [3] Senae Recipw nadParty | |Credn Caro Cash
» : . - ‘ Chech
S aw 4 v §orm L e Card MO Belgw | e
feoks
ALtoum N
o a0
ot W8 Date
Towl Packages Total Weight Tota! Declared Value Total Charges
l o s
o oecae; ' « Lee SERVICE
CONDITIONS DECLARED VALUE ANC T OF (IABIITY
uﬂ.eluse Signature
o SgRE 3
o WO 0BLS < 7§ 3 bgna
& NoS harmiess F ¢aeca bupres e

321

The World On Tiwme

00795694679



obaish 245 189 1

UNITED STATES OF AMERICA -
NUCLEAR REGULATORY COMMISSION ‘
ATOMIC SAFETY AND LICENSING BOARD PANEL.

Before Administrative Judge Peter B. Bloch, Presiding Officer

In the Matter of

HYDRO RESOURCES, INC.
2929 Coors Road
Suite 101
Albuquerque, NM 87120

)
)
)
)
)
)

)

Docket No. 40-8968-ML

ASLBP No. 95-706-01-ML

CERTIFICATE OF SERVICE

I hereby certify that:

On March 29, 1999, I caused to be served copies of the following:

ENDAUM'S AND SRIC'S MOTION TO STRIKE HR™'S RESPONSES TO
INTERVENORS' PRESENTATIONS ON ENVIRONMENTAL JUSTICE AND

NEPA ISSUES

to the following parties marked by an asterisk via e-mail. Service was also made upon
the following persons by U.S. mail, first class, and in accerdance with the
requirements of 10 C.F.R. § 2.712. The envelopes were addressed as follows:

Office of the Secretary*

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555-0001

Attn: Rulemakings and Adjudications
Staff

Administrative Judge

Peter B. Bloch*

Atomic Safety and Licensing Board
Mail Swop - T-3 F23

U.S. Nuclear Regulatory Commission
Washington D.C. 20555

Office of Commission Appellate
Adjudication

U.S. Nuclear Regulatory Commission
Washington, DC 20555

Administrative Judge

Thomas D. Murphy*

Special Assistant

Atomic Safety and Licensing Board
Mail Stop - T-3 F23

U.S. Nuclear Regulatory Commission
Washington DC 20555



Jep Hill, Esq.

Attorney for Hydro Resources, inc.
Jep Hill & Associates

P.O. Box 2254

Austir, TX 78768

Mitzi Young

John T. Hull

Office of the General Counsel*

Mail Stop - O-15 B18

U.S. Nuclear Fegulatory Commission
Washington, DC 20555

Roderick Ventura

Samuel D. Gollis

DNA - People's Legal Services, Inc.*
. O Box 306

Window Rock, AZ 86515

Diane Curran

HARMON. CURRAN, SPIELBERG &
EISENBERG, LLP*

1726 M Street NW Suite 620
Washington DC 20036

Brit Clapham, Acting Attorney General
Steven J. Bloxham, Esq.

Navajo Nation Department of Justice
P.O. Drawer 2010

Window Rock, AZ 86515

Anthony J. Thompson

Frederick Phillips

David Lashway

SHAW, PITTMAN, POTTS &
TROWBRIDGE*

2300 "N" Street, N.W.

Washington, D.C. 20037-1128

William Paul Robinson

Chris Shuey

Southwest Research and Informaticn
Center

P.O. Box 4524

Albuquerque, NM 87106

Mitchell Capitan
ENDAUM

P.O. Box 471
Crownpoint, NM 87313

Dated at Santa Fe, New Mexico
March 29, 1999,

. I

,

hanna Matanich



