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UNITED STATES OF AMERICA

ATOMIC SAFETY AND LICENSING BOARD PANEL d>
NUCLEAR REGULATORY COMMISSION 0 7,-

Before Administrative Judge Pe:er B. Bloch

In the Matter of )
)

HYDRO RESOURCES, INC. ) Docket No. 40-8968-ML
2929 Coors Road )
Suite 101 ) ASLBP No. 95-706-01-ML
Albuquerque, NM 87120 )

)

ENDAUM'S AND SRIC'S MOTION TO STRIKE
HRI'S RESPONSES TO INTERVENORS' PRESENTATIONS ON

ENVIRONMENTAL JUSTICE AND NEPA ISSUES

INTRODUCTION

Intervenors Eastern Navajo Din 6 Against Uranium Mining ("ENDAUM") and

Southwest Research and Information Cen:er ("SRIC") hereby move to strike Hydro

Resources, Inc.'s Response to Intervenors' Brief Regarding Environmental Justice

(March 25,1999) and to strike Hydro Resources, Inc.'s Response to ENo AUM and

SRIC's Brief with Respect to NEPA issues Concerning Project Purpose and Need,

Cost / Benefit Analysis, Action Alternatives, No Action Alternative, Necessity to

Supplement EIS, Mitigation and Cumulative Impacts (March 25,1999), (hereinafter
.c

,

collectively referred to as "liRI's responses"). Intervenors move to s.:rike IIRI's

responses because llRI ser*,ed them well past the filing deadline, in violation of the

Presiding O..icer's Memorandum and Order (Scheduling and Partial Grant of Motion
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for Bifurcation) (September 22,1998) (" September 22 Order").
:

FACTUAL BACKGROUND
;

; Intervenors filed three presentations on Friday, February 19, 1999:

environmentaljustice; cumulative impacts; and other NEPA issues. ENDAUM's and-

7

j SRIC's Briefin Opped/lon to Hydro Resources, Inc.'s Application for a Materials

I License with Respect to: Environmental Justice Issues (February 19, 1999);

ENDAUM's and SRIC's Brief in Opposition to Hydro Resources, Inc's Application for

i
a Materials License with Respect to: Cumulative Impacts and Segmentation of

L . Consideration of Impacts (February 19,1999); ENDAUM's and SRIC's Written
<

1 l
1

Presentation in Opposition to Hydro Resources, Inc's Application for a Materials |

'

License with Respect to: NEPA Issues Concerning Project Purpose and Need,

Cost / Benefit Analysis, Action Alternatives, No Acts a Alternative, Failure to

Supplement EIS, and Lack of Mitigation (February 19,1999) (hereinafter collectively

referred to as "Intervenors' Presentations"). Intervenors' Presentations were served via

~ lectronic mail and federal express.11 Federal Express. delivered copies of thee

presentations to counsel for HRI on Monday, February 22,1999. A copy of hte

' federal express receipt is attached hereto as Exhibit 1. HRI did not file its responses to

these presentations until March 25,1999.

1

2

.

-
'



- - . . - . -. . ____ _ .

, ,

ARGUMENT

I. HRI'S RESPONSES ARE UNTIMELY AND SHOULD BE STRICKEN
3

FROM THE RECORD..
i

. The Presiding Officer directed that presentation; and responses in this

proceeding be served via electronic mail, and received by the service list within two

days following the date of filing. September 22 Order at 3-4. The September 22

Order specifically instructs HRI to " respond to written presentations within 30 days

from when they actually receive the presentation." liat 4. Accordingly, when

Intervenors' filing deadline was February 16,1999, HRI calculated its response

deadline for Intervenors' Presentations to be March 18,1999, and this schedule was

affirmed by the Presiding Officer. Memorandum and Order (Procedural Issues) at 2

(February 4,1999). Subsequently, Intervenors received a three-day extension from the

Commission, which extended their filing deadline until February 19,1999. CL1-99-03,

at 2,47 NRC (February 11, 1999). Applying this extension to HRI, as a matter of

fairness, their deadline would have been extended to March 22,1999. HRI's

responses, which were filed on March 25,1999, are, therefore, three days late.

Even if the Presiding Officer's February 22,1999, ruling, with respect to

deadlines for motions for leave to file replies, could be broadly construed to apply to

written presentation responses, HRI's filing is still, inexplicably, late. On February

22,1999, the Presiding Officer conducted a telephone conference between the parties

to resolve the Intervenors' deadline for filing a motion for the right to rely. Sep_

3
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Electronic Order (Notes of Procedural Conference Held by Telephone) (February 22,

1999). In his notes from the conference, the Presiding Officer states,

,

In the future, deadlines shall be computed from the first date on which
the entire document is in the hands of a party. Thus, if electronic j
service is effected on day 1 and attachments are received by overnight
mail on day 2, then filing deadlines shall be consted from day 2.

:

First, this ruling does not apply to extend HRI's deadline, acause it was not made in '

the context of deadlines for presentations and responses. Those two types of filings

were fully addressed in the September 22 Order, which required HRI to file its

responses within thirty days. September 22 Order at 3-4. Second, even if the ruimg

does apply, HRI was still late. HR1 received Intervenors' Presentations via federal
.

1

express on February 22,1999. Calculating a deadline thirty days from that date, HRI's

due date would have been February 24,1999. HRI did not file until the evening of

i
February 25,1999. |

HRI did not file a motion for an extension of its filing date, nor did it seek to

explain the delay in either its response or its e-mail communication serving the filing.

Counsel for ENDAUM and SRIC, Johanna Matanich, left a voice mail message

inquiring about the missing filing for HR1 counsel, Frederick Phillips, on the afternoon

of February 25,1999, but that call has not been returned. By filing late, HRI has

demonstrated its disregard for the Presiding Officer's filing instructions, for this

proceeding in general, and for the other parties, which is intolerable.
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CONCLUSION

Because HRI's responses to Intervenors' three February presentations failed to

comply with applicable service requirements, Intervenors respectfully request that the
.

Presiding Officer strike them from the official record of the proceeding, return HRI's

responses, and not entertain HRI's responses.

Respectfully submitted,

Obwh | dew s hin h k-

J a Matanich ' ~ " Diane Curran /f

ouglas Meiklejohn HARMON, CURRAN, SPIELBERG,
. Lila Bird. & EISENBERG, LLP
NEW MEXICO ENVIRONMENTAL 1726 M Street NW Suite 600
LAW CENTER Washington DC 20036
1405 Luisa Street, Suite 5 (202) 328-3500
Santa Fe NM 87505 I

(505) 989-9022
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UNITED STATES OF AMERICA ' t n i

NUCLEAR REGULATORY COMMISSION k,iQ
-

hp
ATOMIC SAFETY AND LICENSING BOARD PANElJUU' .- ',

Before Administrative Judge Peter B. Bloch, Presiding Officer

In the Matter of )
)

HYDRO RESOURCES, INC. ) Docket No. 40-8968-ML
2929 Coors Road - )

i

Suite 101 ) ASLBP No. 95-706-01-ML
Albuquerque, NM 87120 )

)

CERTIFICATE OF SERVICE

I hereby certify that:

On March 29,1999, I caused to be served copies of the following:

ENDAUM'S AND SRIC'S MOTION TO STRIKE HRI'S RESPONSES TO
INTERVENORS' PRESENTATIONS ON ENVIRONMENTAL JUSTICE AND
NEPA ISSUES

to the following parties marked by an asterisk via e-mail. Service was also made upon
the following persons by U.S. mail, first class, and in acccrdance with the
requirements of 10 C.F.R. I 2.712. The envelopes were addressed as follows:

Office of the Secretary * Office of Commission Appellate
U.S. Nuclear Regulatory Commission Adjudication
Washington, D.C. 20555-0001 U.S. Nuclear Regulatory Commission
Atta: Rulemakings and Adjudications Washington, DC 20555

Staff
Administrative Judge

Administrative Judge Thomas D. Murphy *
Peter B. Bloch* Special Assistant
Atomic Safety and Licensing Board Atomic Safety and Licensing Board
Mail Stop - T-3 F23 Mail Stop - T-3 F23
U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Commission
Washington D.C. 20555 Washington DC 20555

, _ _ -
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Jep Hill, Esq. William Paul Robinson
Attorney for Hydro Resources, Inc. Chris Shuey

; Jep Hill & Associates Southwest Research and Informatica
'

P.O. Box 2254 Center
!

Austic. TX 78768 P.O. Box 4524
'

Albuquerque, NM 87106
Mitzi Young
John T. Hull Mitchell Capitan
Office of the General Counsel * ENDAUM j

,

Mail Stop - 0-15 B18 P.O. Box 471
U.S. Nuclear Regulatory Commission Crownpoint, NM 87313

. Washington, DC 20555

Dated at Santa Fe, New Mexico,
Roderick Ventura March 29,1999,
Samuel D. Gollis
DNA - People's Legal Services, Inc.*
.O Box 3% ~ )db )
Window Rock, AZ . 86515 hanna Matanicli i

''

Diane Curran.
>

HARMON, CURRAN, SPIELBERG &
'

EISENBERG, LLP*
1726 M Street NW Suite 600,

Washington DC 20036

Brit Clapham, Acting Attorney General
' ,

Steven J. Bloxham, Esq.
Navajo Nation Department of Justice
P.O. Drawer 2010
Window Rock, AZ 86515

Anthony J. Thompson
Frederick Phillips
David Lashway

j
SHAW, PITTMAN, POTTS & j
.TROWBRIDGE* '

2300 "N" Street, N.W.
Washington, D.C. 20037-1128
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