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In the Matter of ) q NJ &

HOUSTON LIGHTING & POWER COMPANY Docket No. 50-466 Y *
.

(Allens Creek Nuclear Generating
Station, Unit 1) ) ii \'

NRC STAFF'S RESPONSES TO CONTENTIONS OF PETITIONERS

The NRC Staff has received timely supplements'to the petitions for leave

to intervene filed by the following persons:

Lois H. Anderson Gregory J. Kainer
Patricia . Day DanMcCaughan_lf
Madeline Framson Brenda McCorkle
Robert Framson Charles L. Michulka
Steven Gilbert, Esq. Ann Wharton

>

Carro Hinderstein

The contentions of each petitioner are addressed below. The Staff notes

that in order to be admitted as an issue in controversy pursuant to 10 CFR

62.714, a proposed contention must be set forth with specificity and

must be accompanied by a statement of the basis for the allegation made. -

v

In addition, the subject cf the contention must be one which falls,within

the ambit of those which may be. litigated in individual liceEging' pro-

ceedings. Further, pursuant to the Licensing Board's " Corrected Notice
1

3 r. McCaughan did not-file a supplement, but the Staff assumesM
that his contentions are those set forth in his initial pleading.
postmarked October 12, 1978. i

|
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of Intervention Procedures," dated September 1,1978 (43 FR 40328),

each contention must be based upon either the Applicant's decision to

withdraw its application for one of the two Allens Creek units, or infor-

mation which has become available.subrequent to December 9,1975.
.

LOIS H. ANDERSON

Ms. Anderson sets forth four areas of concern in her filing entitled

" Supplementary Petition to Intervene" dated November 2,1978. These

are:

(1) the financial cost of ultimate waste disposal has not been con-

sidered by the Applicant

(2) there has been no showing that there is no economically and environ-

mentally superior alternative to the construction of Allens Creek

(3) the Price Anderson Act is insufficient to protect the petitioner

from a catastrophic accident _

v

(4) technology for decommissioning the facility has not been demonstrated
.

'

by the Applicant >
'

i

The Staff believes that none of these contentions meet the requirements |

set forth above, and that none should be admitted in controversy. A

defect common to all of the concerns of this petitioner is that none of

.
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her concerns. appears to .be based upon new information. All of;the

contentions raised could have been raised well prior to December 1975.
. . .. i

Further, the first- contention runs afoul of the Commission's determination-

that there need not be a: finding t' hat there are presently available

methods of ultimate waste disposal in order to continue licensing nuclear

power plants. 2,/ It is therefore not relevant to the decision which
,

this Board must render.
b

The second contention is vague and lacks a statement of the basis 'for. <

the concern expressed. The petitioner has failed to explain what is'
,

inadequate in the. discussion of alternatives found in the Applicant's

Environmental Report or the Staff's Final Environmental Statement and
,

its Supplement.
,

lThe third area of concern represents a challenge to 10 CFR Part 140

which implements the Price-Anderson Act (Section 170 of- the Atomic Energy
-

Act). The constitutionality of Price-Anderson was recently upheld in ,

Duke Power Co. v. Carolina Environmental Study Group, 98 S. Ct. ?Ji20, -
.

42 U.S.L.W. 4845 (June 26,1978). Such a c'ha11enge to a Conhission I

regulation in an individual licensing proceeding is impermissible

(10.CFR 62.758) absent 'a showing, not made here, of "special circum-

-stances."

3 atural Resources Defense Council,'Inc., " Denial 'of PetitionN

for Rulemaking," Docket No'. 50-18, 42 FR. 34391 ^(July 5,1977).
This position was -recently upheld by the~ United States Court
of. Appeals 'for the Second Circuit in NRDC v. NRC, F.2d

11 ERC 1945 (July 5,1978).,

!
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The fourth contention is also vague and provides no basis for the

assertion that there is no technologically feasible method for

decommissioning a nuclear reactor. In addition, the matter of decom-

missioning criteria for nuclear faci.l .tias is now the subject of pro-

posed rulemaking. " Decommissioning Criteria for Nuclear Facilities--

Advance Notice of Proposed Rulemaking," 43 Fed. Reg.10370 (March 13,

1978). Licensing Boards should not accept in individual licensing

cases any contentions which are or are about to become the subject

of general rulemaking. Potomac Electric Power Company (Douglas Point

Nuclear Generating Station)', Units 1 and 2, ALAB-248, 8 AEC 79 (1974)

For these reasons, the Staff believes that Ms. Anderson has set forth

no contention which complies with the requirements of the Board's

September 1,1978 Notice ar.d 10 CFR 62.714. The Staff believes, therefore,

that the petition should be denied.

PATRICIA L. DAY

In the flovember 2,1978 supplement to her petition for leave to intervene,

Ms. Day alleges that the Staff's conclusion that geothennal energy is not '>
a feasible alternative to nuclear pover in .the Applicant's servi.ce area

is incorrect because the Department of Energy is now engaging in a test
However,project only 40 miles from the proposed Allens Creek site.

Ms. Day's statement that there is a geothermal test project does not

a
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provide an adequate basis for her contention; she has not focused on

the Staff's conclusion that geothermal energy "is not an available

alternative energy source for the proposed 1200 Nde of baseload generating

capaci ty. " (Final Supplement to the FES-, pp. S.9-6).

The fact that there is a test project, even if true, does not really

challenge the conclusion that the generating capacity of the proposed

plant cannot be replaced with geothermal energy.

The Staff, therefore, believes that this issue should not be admitted

as a matter in controversy. Since this is Ms. Day's sole contention,

and because it does not meet the requirements of 10 CFR B2.714, the

Staff believes that her petition for leave to intervene should be denied.

ROBERT AND MADELINE FRAMSON
~

The Framsons have filed separate supplements to their petiti,ons for leave

to intervene dated November 2,1978 which contain the same 11 contentions.
'

These are dealt with seriatum below. Should any of these co,ntentions be

admitted as issues in controversy, the Staff would expect that the

Framsons would consolidate on those issues and make a single evidentiary

presentation.

> -
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Contention 1 alleges that the Applicant should be required to do demographic

and environmental' impact . studies to cover the period until the plant is

decommissioned and then "ad infinitum" since the population around the

plant will always "be burdened with the environmental impact" of the

facility. The Staff believes that this contention should be excluded

as a matter in controversy for several reasons. First, it is not based

on new information and could certainly have been raised prior to

December 9,1975. Secondly, although they are not very clear on this

point, the Framsons seem to be challenging the feasibility of decommission-

ing the facility in a safe and environmentally accentrble manner without

providing a basis for that allegation. 3] Thirdly, the Applicant has done

demographic estimates for the period through 2020 (See Final Supplement

to the FES, p. S.2-1 and Tables S.2.1 and S.2.2) and the Framsons have

not indicated if and on what basis those estimates are inadequate.

|

|

Contentions 2 and 3 allege that there has been inadequate analys's done - !
of the environmental impact of transportation of waste reladed to the

6

proposed facility. The contribution of the environmental effects,of

such transportation to the environmental cdsts of licensing t,he' A'llens ;

1
Creek facility are specified in Summary Table S-4 (10 CFR 651.20(g)(1)). j

|

Any attack on the validity of that Commission regulation may not be

entertained by the Licensing Board pursuant to 10 CFR 2.758, absent a j

- f n any event, as pointed out, supra, the matter of decommissioning3 iI
criteria is now the subject of proposed rulemaking and should not
N litigated here.

a.
. . .

-- , , --



O >

|

7--

i
'

|

showing of "special circumstances." ' Such a' showing has not been made |

here, and this contention must therefore be excluded as a matter in

|
controversy.

.

i

Contention 4 sileges that the analysis of radioactive emissions from i

1

spent fuel stored on site has not'been adequate. 10 CFR Part 50,
,

Appendix I,contains numerical limitations on the annual radioactive dose

levels from operation of a nuclear facility. These numerical dose limits

include doses from all on-site sources, including spent fuel. A sumnary

table of the Appendix I design objectives and the calculated doses for

Allens Creek is provided in Table S.5.14 of the Final Supplement to the

FES. If the Framson's are alleging that the dose levels of Appendix I

are too high, this is an impermissible challenge to that regulation. If

the allegation is that the Applicant will not meet Appendix I limits,

there has been no basis provided for that conclusion. Therefore, the

Staff believes that this contention must be excluded as a matter in

controversy.

_

v

Contention 5 alleges that peapons grade plutonium will be stored on site,

creating a security risk. This facility is not a breeder reactors or '

:xprocessing facility. There is simply no' basis for this conte'ntion, and

it should be excluded as a matter in controversy. As an additional matter,

it appears that the petitioners are contesting the adequacy of the industrial

security t egulations contained in 10 CFR 573.55. 10 CFR 92.758 proscribes ,.

such a challenge absent a showing, not made here, of special circumstances.

Finally, the contenti.on is not based upon new information or a change in

plans. for thc s tation.

.

,n,,+ y -g---- - , . m , -
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There are two contentions numbered 6 in the Framson petiticns. Both

contentions suggest that the dose levels permitted by the Commission's

regulations, presLmably 10 CFR Parts 20 and 53 (Appendix I), are too

high to protect the public. The contentions constitute impermissible
'

challenges to those regulations. Since no showing of "special circum-

stances" has been made pursuant to 10 CFR 52.758, these contentions

should be excluded as matters in controversy.

Contention 7 alleges that the construction of the Allens Creek facility

will "cause decreased civil liberties" because of increased police inter-

ference with individuals in order to protect the plant. Not only is this

contention beyond the authority of this Board to consider in a licensing

proceeding, but it is speculative, contains no statement of the basis

for the contention, is not based upon any new information, and constitutes

a challenge to 10 CFR 673.55 which sets forth requirements for plant

security. The contention should be excluded as a matter in controversy. -

.,

Contention 8allegesthatthedangerofinsulatorfailuresinconjainment
electrical penetrations has not been considered. TheFramso{sallege

that such failures can cause electrically operated valves to be stuck

in the open position and failure of alarms to operate properly. The

stated basis for the contention is that in October and November,1977,

.- . .. .
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the Millstone plant had several failures which caused short circuits

between conductors that were to have been isolated. This is an in-

sufficient bas.1,s for the contention. No connection whatever is made

between the electrical penetrations which failed at Millstone and those
'

which will be used at Allens Creek. Petitioner does not even allege

that the designs are the same or similar. Further, the reference to

alarms which may be rendered inoperable is impermissibly vague. Petitioner

does not specify what alarms are involved, or the safety significance

of those alarms. The contention should not be allowed.

Contention 9 alleges that WASH 1400 shouldn't have been used in the EIS

and Safety Evaluation "as the basis of expected safety at the plant,"

because recent studies have indicated that the calculation of accident'

probabilities is wrong. The contention is totally vague in failing to

specify what portion of the Staff's or Applicant's analysis is incorrect.

In addition, the contention fails to state what "recent studies" are _

relied upon and in what manner they impact a specific concitision of the
,

Staff or the Applicant. Finally, there is no basis for the suggestion

that UASH 1400 was used in accident analysi.s in either the Ff{ or the

SER. Therefore, the contention should be excluded from consideration

in this proceeding.

Contention 10 alleges that the present plant for decommissioning the

Allens Creek facility is inadequate because the Applicant will not be

. _. . . . .- - -..
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able to pay for such. decommissioning' First, there is no specific.

plan at this time for decormiissioning the plant. This is consistent

with HRC's current policy which requires detailed consideration of

decommissioning ne'ar the end of the reactor's useful life. Section

S.10.2.3 of the Final Supplement to the FES provides general discussion

of costs of decormiissioning the fa' cili ty. The contention fails to pro-

vide any basis whatever for the allegation that the Applicant will not be

able to pay for an adequate decommissionirig plan. Further, the contention

does not appear to be based upon either new information or the change

from two units to one. In addition, decommissioning is now the subject

of proposed rulemaking and should not be litigated here. (See response

to fourth contention of Lois Anderson, supra).

Contention 11 alleges that the Allens Creek facility should not be

built because it will remove 5000 acres of farmland from potential usage

and contribute to a world food shortage. The Framsons provide no basis

for this contention. Further, the contention is certainly not based

upon new infonration and could have been raised well prior to December 9, -

1975. Indeed, less land is being used now that the proposal is for a one

unit as opposed to a two-unit station. The contention should beJ xcluded -

'

as a matter in controversy.

Since the Framsons have set forth no valid contentions, for the reasons

discussed above, the Staff believes that their petitions for leave to

intervene should be denied.

l

|

- - - . . . - . . . -
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STEVEN GILBERT '|
i

Mr. Gilbert raise's one contention with two subparts in the supplement '

to his ' petition postmarked October 31, 1973. First, he alleges that the

population estimates for the vicinity of the plant near the end'of. its

projected life are' too low. The. basis for that statement is that " studies

by Rice University and the City of Houston" indicate that_ certain named~

communities will have more than 25,000 people each by'2020. i

Neither the FES nor the. Final Supplement provides population projections

to 2020 for specific communities.--It is therefore impossible to. discern

exactly what oopulation estimates Mr. Gilbert .is challenging. - If he is

attacking the projections for a.ceratin radius from the site, he has not

specified which. ones. The contention is vague in this regard. Further,

since no estimates were provided by the Staff for specific communities-
~

to 2020, studies which show that certain communities wi11 have 25,000 in-

habitants in 2020 do not provide.a basis for a contention that Staff pro- _

"
jections are incorrect.

-

The second portion of Mr. Gilbert's contention asserts that T,he- Cities

of Galveston and Houston could not be evacuated within the time necessary _

to avoid major loss of life in case of an accident at the Allens Creek

facility. Mr. Gilbert makes reference to a "recent s'tudy" and statements

by the Houston Civil Defense to the effect that it would be impossible to

evacuate these cities safely.

.h

,--..v ,,r ,.,m, t _ , . . . . . - . , - , , . . . . . . . , . . . - . . . , . . . - - .m_. . . , _ . . - . . - . -..._._.._....,._.;
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These vague references to recent studies and statements do not, in the

Staff's view, ' comply with the requirement that contentions be based upon

new information.
,

.

Further, there is absolutely no basis pr'ovided for the implication that

Houston or Galveston would have to be evacuated in the event of the most
.

serious design basis accident.

If Mr. Gilbert's desire is that a detailed evacuation plan be presented

before a construction permit is granted, the regulations provide that

detailed provision for evacuation is a matter to be considered at the

operating license stage of Commission proceedings. 10 CFR Part 50,

Appendix E, Paragraph IV(D).

For these reasons, this contention should not be admitted as a matter

in controversy. Since Mr. Gilbert has failed to set forth at least one
.

valid contention as required by 10 CFR 62.714, the Staff believes that '

the petition should be denied.

,1..

a

s

.
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CARRO HINDERSTEIN

Ms. Hinderstein ssts forth 11 contentions in the November 2,1978

supplement to her petition. Contention I requests that this proceeding

be suspended until EPA's reservations about the Final Supplement are- ;

satisfied. EPA had opined that the Draf t Supplement, not the Final

Supplement, was incomplete because it did not include a detailed description

of the gaseous radwaste system. The Staff responded to that comment by

stating that the detailed discussion of radwaste systems is presented

in Chapter 11 of every Safety Evaluation Report. Further, CEQ has approved

the deletion of detailed discussions of radwaste systems from Environmental

Impact Statements (Final Supplement, p. S.11-5). The important point is

that this Board will have before it all of the information necessary to

judge the adequacy of radwaste systems prior to rendering its initial

decision in this proceeding. The contention should not be allowed.

Contention II asserts that a construction permit should not be granted _

until there is a plan for ultimate disposal of high level wa'stes from

the facility. Once again, this contention should not be allowed because ,

the Conmission has determined that reactor licensing may go Yorwa~rd

without the existence of present plan for ultimate disposal of high level

42 FR 34391 (1977).S urther, it is not based upon new informationFwaste.

and certainly could have been raised prior to Decembe',1975.r

S ee footnote 2.S

1

j

-
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Contention III alleges that the environmental impacts of transportation of '

reactor component's to the site, e.g. dredging of the Brazos River to {
l

bring the reactor vessel to the site by barge, has not been covered in

the Final Environmental Statement. TMs contention echoes that- found

in several other petitions. While the Staff cannot be certain, we believe

' that the petitioners may have another facility in mind. No proposal for !
-

i

barge transport of any reactor componerts to the Allens Creek site has |
been suggested by t'he Applicant to our knowledge. If such a proposal

were suggested, we would, of course, evaluate in detail the environmental |

|

impact associated therewith. However, the petitioner has no basis at

this time for the suggestion that the possibility of barge transport !
l

of reactor components should be discussed in the FES.

i

Contention IV suggests that cold shock to fish is not adequately addressed

in the Final Supplement to the FES in that a one-unit station would more

likely produce this impact than the original two unit design. In the -

!Final Suppler;ent, the Staff discussed cold shock at pp. S.513 and

S.5-14. The Staff agreed with Ms. Hinderstein that this problemyas .

,
of more concern with a single unit design,'but concluded tha"t,:

'
-

Fish mortality due to cold shock should be negligible
since it would only occur when severe winter cold
weather is coupled with plant shutdown.

.

e
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Ms. Hinderstein has not challenged that conclusion and there is therefore

no basis for her ' contention.

Contention V states that the possibility of using sea water as the coolant

for the Allens Creek facility (an alternative site on the Gulf Coast)

has not been explored. There is no basis for this contention. Indeed,

the very alternative that Ms. Hinderstein raises' was discussed in the

original FES in Section 9.1.2.1.3. See also Final Supplement Section

S.9.2. This contention could therefore have been raised prior to

December 9,1975; it could have been raised in November,1974 when the

FES was published. No new information is presented by Ms. Hinderstein

which would suggest that the question should be re-opened.

Contention VI alleges that a cooling tower is environmentally superior

to the proposed cooling lake for land use, water use and thermal loading
'

reasons. There is no new information presented which would support the -

'

admission of this contention as an issue in controversy; indeed, it

could have been raised at least as early as November 1974, when th,e

Staff did a cooling tower v. cooling lake comparison in Sect 5,on'9.2.1

of the original FES. Further, the conclusion in the FES has been

reexamined and the results discussed in Section S.9.3 of the Final

Supplement. Ms. Hinderstein does not allege any inadequacy in those

.

, . _ _ _ . -
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discussions or conclusions. There is thus no basis'for her allegation
'

that the choice of the cooling lake over a cooling tower has not been

justified.

Contention VII alleges that the_ financial cost to the customers of the
4

Applicant for the construction and operation of Allens Creek have not

been adequately discussed in the FES. If the petitioner is concerned

with increases in electric rates, this is more properly a matter for

local public utility commissions than for this agency. In its environ-

mental assessments, the NRC considers economic costs only in relation

to alternatives and then only when an alternative is environmentally

preferable to the proposed action. Consumers Power Co. (Midland Units 1

and 2), ALAB-458, 7 NRC 155 (1977). The contention is set forth independent
'

of consideration of alternatives. Further, it is not based on either new

information or a change in plans for the facility. It should therefore

be excluded from consideration in this proceeding.
_

,

'

.h

7.- 1
s 1

|
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Contention VIII alleges that insufficient safeguards will be provided by

the Applicant to rotect the Attwater's prairie chicken, an endangered

species which nests near the proposed transmission line corridor.

Ms. Hinderstein suggests two additional safeguards that should be

provided. She obviously has not reviewed the Final Supplement to the

FES, because the Staff has sought and either received commitments from

the Applicant or recommended that both of the safeguards suggested by

Ms. Hinderstein be implemented. (See pp. S.4-14 and S.4-15). There

is thus no basis for the admission of this contention as a matter in

controversy.

Contention IX states that monitoring stations to measure chemical air

pollution and gaseous radioacti ity levels should be planned at the

perimeter of the site and five miles away to ensure safe operation.

Ms. Hinderstein recommends specific directions in which to locate the

moni tors . This contention should not be admitted as a matter in _

controversy because the type and location of monitors is an" item that

is reviewed at the operating license stage of the proceeding. No basis ,

have been provided by !!s. Hinderstein which would support a 's[ygge'stion

that the exact types and locations of such monitors must be resolved in

this proceeding.

Contention X alleges that soil structure and information concerning

the water table and acquifer around the site have not been adequately

.

, - - -
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discussed in the Final Supplement. Ms. Hinderstein is concerned that-
'

unless adequate'ssil and acquifer analysis is done, it will not be'
}

possible to adequately evaluate the danger to the populace resultingg

from contamination of the reactor ~ coolant and resulting contamination- I

of-the cooling lake.and ground water, which will be ingested by humans. "

There are two reasons why this contention should be excluded as' a mattar

'
. . .h

_

in controversy. First, it is not based upon new information; there is j
no apparent reason why the contention could not have.been raised prior '

,

to December,9,1975. Secondly, and related to the first point, is'.the

fact that the exposure pathways to humans from several. so'urces, including
)

drinking water were evaluated:not only:in the Final Supplement (Section S.5.4)-
,

but in' the original FES (Section 5.4.2). Ms. Hinderstein provides:no. ~

specificity with regard to particular portions of .the' Staff's analysis
,

which she considers, inadequate, and, needless to say, no basis'for any

alleged inadequacy.

-

Contention XI refers to newly discovered evidence that no le' vel of radiation

is low enough to reduce the risk of cancer to zero and requests that the I.

-

maximumpermissibleradiationbereducedtocorrespondtothknew'lydiscovered I

evidence. -This . contention presents an impermissible challenge to the

Commission's regulations which provide limits for radiation dose levels,

- specifically -10 CFR Parts 20 and 50 (Appendix I). It'should be excluded

' as a matter in controversy. |
|

|

'

,,

*

;. .
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As the above analysis indicates, Ms. Hinderstein has failed to set forth

a valid contentio'n as required by 10 CFR 52.714. The Staff believes

that her petition for leave to intervena must, therefore, be denied.

GREGORY J. KAINER

Mr. Kainer submitted an undated supplement, postmarked November 3,1978,

to his petition for leave to intervene. Mr. Kainer's fi?ing sets forth

many general concerns including vague references to operator inexperience

of the Applicant, occupational radiation exposure, social and-environ-

mental impact of the plant, lack of adequate insurance for accidents,
~

vague complaints about the facility's effect on fish, vague ~ concerns

with plant safety, and vague references to better alternative energy

sources and sites. However, there is no specificity or ' basis provided

for any of the " contentions." No specific portions of either the Staff's

or Applicant's analyses are alleged to be inadequate. Further, there

is no demonstration that any of the contentions is based upon either -

changes in plans for the station or new information.

a

Since Mr. Kainer has not set forth at least one valid conteni, ion "as

required by 10 CFR 92.714, the Staff believes that his petition should

be denied.
.

I

, h.



. ..

,

- 20 - ,

,

|

DAN M. McCAUGHAN.

Mr. McCaughan, in his initial filing in this proceeding (undated) set

forth twenty one statements regarding virious safety and environmental

issues. In the Staff's view, none 'of these statements even approach

compliance with the requirements of 10 CFR 62.714 or the Board's

" Corrected Notice of Intervention Procedures." The statements are all

vague, unsupported, devoid of any stated basis, and unrelated to ;any

new information or changes in plans for the station. For these reasons,

the Staff believes that Mr. McCaughan's petition should be denied.

BRENDA McCORKLE

Ms. McCorkle sets forth nineteen contentions in the November 1,1978

supplement to her petition for leave to intervene. These contentions

are addressed below and are numbered as they appear in Ms. McCorkle's

pleading.

_

Contention II seems to be a complaint about the alleged cander inducing

properties of low level radiation. As stated in response to similar ,

,

contentions of other petitioners,10 CFR Parts 20 and 50 (Appendix I)

specify acceptable dose levels from operation of nuclear facilities.'

This contention therefore represents an impermissible challenge (See

10 CFR 52.758).to these Commission regulations which may not be entertained

4

i

%
~
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in an individua1' licensing proceeding absent a demonstration of "special

circumstances" which has not been made here. The contention should not

be admitted as a matter in controversy.

Contention III alleges 'that the cooling lake will be of little use as

a recreational facility due to restricted use, concentrations cr' various

contaminants, and elevated temperature of the lake which will increase

algae growth and have an adverse effect on development of game fish.

This contention should not be allowed as a matter in controversy because

it is not based upon new information or a change 'in plans for the station.

Aquatic impacts were extensively covered in the FES (Sec. 5.5.2).and in

the Final Supplement (Sec. S.S.2). It is clear that the concerns raised

by Ms. McCorkle in this regard could have been raised prior to December 9,

1975.

Contention IV is totally vague in alleging tN "the cost of the facility
-

may be excessive." In addition, it is not ;is < on what, "i f any, new

information the contention is based. To the t-
7tMs.McCorkle{scon- ,

'

cerned about how much her electric rates will increase as a Fesult LT plant

construction, thir is a matter to be dealt with by local public utility

commissions and not by this Board. Further, cost of the facility is

not required to be considered from an env tronmental standpoint except

in relation to a discussion of alternatives, and then only when there

.

'#
V
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is an environmentally preferable alternative to the proposed action.

Consumers Power Co. (Midland Units 1 and 2), ALAB-458, 7 NRC 155 (1977).

For these reasons, contention should not be admitted as a matter in

controversy.

Contantion V implies that no construction permit should be granted to

the Applicant until a permanent solution is found for storage of high

level waste from nuclear facilities. First, this is certainly an issue

which could have been raised prior to Decembe.r 9, 1975 and thus is not

based upon new information. More importantly, ths Commission has deter-

mined that there need not be a finding that there are presently available

methods of wasto disposal in order to continue licensing commercial:

reactors.42FR34391._E/ This contention should, therefore, not be ad-

mitted as an issue ir. controversy.

Contention VI states that a BWR should not be licensed at Allens Creek
~

,

because BWRs emit twenty times the radiation of a similarly sized PWR. |
!

There is no allegation that Allens Creek will not comply in full with

the radiation dose limits of 10 CFR Parts 20 and 50. The conie'ntion must,

therefore, be interpreted as an impermissible challenge to those regulations. |

Such a challenge may not be entertained by this Board. In addition, there I

l

is no new information suggested which would justify the accepance of the |

E/ _I_d i

;

i

l
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contention as a matter in controversy. It should therefore not be
~

.

allowed. -

Contention VII alleges, in essence, trat unless the Applicant reduces

radioactive emissions ft om Allens Creek to the levels of a PWR by addition

of additional charcoal absorbers, other air pollution equipment., and

retentien of the 100 meter stack, releases from the plant will not be

as low as is rease achievable pursuant to Appendix I to 10 CFR

Part 50. No requirement exists that a BWR emit the same amount of

radioactivity as a PWR. It is required that all plants comply with

Appendix 1. Appendix I specific 11y states that:

Design objectives and limiting conditions for operation
conforming to the guidelines of this Appendix shall be
deemed a conclusive showing of the "as low as is
reasonably achievable" requirements . . . . ,

There is no allegation that the Allens Creek facility does not meet those

objectives. Indeed, Table 5.5.14 of the Final Supplement sriows that the
_

calculated doses from the facility are well within the design objectives

of Appendix I. The contention can only. be construed as an impermissible
'

attack on that regulation. Thecontentionshouldnotbeallowed.f
i

Contention VIII alleges that the facility's loose parts monitoring system

is not "sufficiently sensitive" and that this could lead to a core melt

if water flow is blocked. Not only is the contention vague (what does

. _ _ _
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sufficiently sensiti.ve mean?), but it lacks any basis for the statement '

that the system is not sensitive enough. Further, it does not appear to ;

be based upon either a change in plans for the station or new information;

it should therefore not be allowed 's a matter in controversy.a

Co.1tention IX alleges that the Applicant does not have sufficient control

over the exclusion area because it has no control ower the owners of oil

and gas leases within that area. This matter was discussed in the Staff's

original review of this application with specific attention to the potential

for oil drilling (SER, p. 2-36). In Supplement 1 to the SER, the Staff

concluded that "the applicant has provided reasonable assurance that it

can control all activities with the proposed exclusion area." (Supp.1

to the SER, p. 2-2). 5/ Therefore, t.he contention could certainly have been

raised prior to December,1975 and as early as November,1974. It should

not be allowed.

_

Contention X alleges that there is no plan to protect plant * operators
.

from chlorine gas, which could enter the control room and force evacuatirn l

before the plant was brought down to luw power status This", con tention j

lacks any basis for the alleged possibility of chlorine gas poisoning,

or for the inp. ication that control room isolation systems are not 1
1

l

5/ Indeed the Licensing Board concurred with the reasonable assurance I

finding of the Staff in this regard. 2 NRC 776, 798. I

I

l

i,
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adequate to cope with this problem should it occur. Further, there is

no new informatio'n, or changes in plans for the facility, on which the

contention is based. It should therefore be excluded from consideration

in this proceeding.

Contention XI states that the Allens Creek containment concrete shield
!

should be built to withstand the impact of a 747 airplane because "[t]he

Houston area has recently been allowed many more routes to places such

as Los Angeles," which causes more. planes to fly near the reactor site.

To the extent petitioner is concerned with accidental plane crashes,

she has failed to provide a basis for the allegation that the plant

should be able to withstand the force of a 747. Even if it were true

that more planes now fly in the vicinity of the plant, there is no demon-

stration that these flights are 747s. The vague reference to "more routes"

fails to meet the specificity requirements of 10 CFR s2.714. Finally,

to the extent the petitioner is concerned with intentional air crashes
-

t

into the plant, the contention constitutes an impermissible challenge

to 10 CFR 573.55 which specifies the types of threats against wh,i_gh .

facilities must be protected (See 10 CFR 52.758). For these re'asons,

the contention should not be admitted as a matter in controversy.

m.
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Contention XII states that because there will be radioactivity emitted-

to the cooling la'ke which will concentrate in fish, the public should

not be allowed to eat any fish caught. There is no basis whatever in

this contention for the implication that radioactive effluents will

be at levels high enough to be dangerous. Further, the contention

clearly could have been raised much earlier and thus is not based upon

any new information. Thirdly, the fish ingestion pathway was specifically

considered in calculating radiation dose levels to humans. Therefore,

pursuant to 10 CFR 52.758, the contention represents an impermissible

challenge to Appendix I, which the Applicant will meet. For these reasons,

the contention should be rejected as an issue in co'ntroversy.

Contention XIII asserts that since the plant si.ts on the " lip of the

sub:idence bowl," pumpage of water from the plant will cause faulting i

which could crack the containment. The lack of any new information
_

on this subject is fatal to this contention. Not only was subsidence

and the safety implications thereof covered in both the SER (p. 2-36)

and Supp. 1 to that document (pp. 2-23 to 2-50) but the Licensing, Board
'

made specific findings in the partial initial decision which considered

the phenomenon, including future demands for water. 2 NRC 776, bus-809.

The contention should not be admitted as a matter in controversy.

,
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Contention XIV states that the radwaste building has not been planned

to withstand earthquakes, tornados, or turbine missiles to a sufficient

degree. The contention makes reference to a recent tornado which caused

damage at a^ nuclear plant in Mississippi, "which has the same protection
,

planned for this site." The contention is vague in that petitioner fails
-

to define what she means by the phrase "to a sufficient degree." She has

failed to. identify the specific nuclear plant in Mississippi (presumably

Grand Gulf) or relate the design basis tornado for that plant to the one

used to evaluate Allens Creek. No basis is provided for the statement

that the two plants are designed the same in this regard. The contention

should not be allowed.

Contention XV alleges that the drywell, containment, and shield must be

tested at pressures equivalent to those generated by a Class 9 (core-

melt) accident. This contention is based upon no new information whatever;'

nor does it result from a change in plans for the facility. Further, 2

the cencideration of the consequences of Class 9 accidents a't land based

ni elear reactors is not required. Offshore Power Systens (Floating

Nuclear Power Plants) ALAB-489, Docket I;o. STN 50-437, August,21,' 1978,

Slip op. at 35; See also Carolina Environmental Study Group v. United

States, 510 F2d 796 (D.C. Cir.1975). The contention should therefore

be excluded from consideration in this proceeding.

-i

|
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Contention XVI alleges that the new fuel arrangement for Allens Creek

is not safe because the storage of fission gases in each fuel rod will

cause the emission of a massive dose of radiation during a core meltt

,

accident. The same " Class 9" objection as discussed above is equally

applicable here. Further, the contention is not based upon new infor-

mation, since the proposed fuel arrangement is not a development which

occurred subsequent to December 9,1975. For these reasons, the contention

should not be allowed.

Contention XVII states that the fuel rods are not safe because of clad

failures and the effects of hydriding and fuel densification. Clearly,

the contention is not based upon new infonnation or a change in plans for

the station. Further, there is no basis for the allegation of clad

failures, or for the claimed hydriding and fuel densification problems.

The Staff specifically evaluated protection against hydriding in the

original SER (Section 4.2.1.2). The phenomenon of fuel densification was
- ,

also treated in the SER (Section 4.2.1.3). The petitioner has failed to

provide any specificity with reaard to what portions of the Staff's

analysis (if any) she feels are incorrect, or why. The contentjoN rhould
i

be excluded from consideration in this proceeding.

Contention XVIII alleges that (1) the reactor coolant. pressure boundary

does rot have sufficient safety protection after years of operation,

,

e
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(2) that even if safe when installed, stresses and strains of operation

will cause pipes to crack, (3) the safety relief valves will not provide

enough protection,once a crack develops and (4) there is no method to
,

detect microcracks soon enough to prevent a pipe break. Petitioner

has suggested no new information upon which to base the statements in

her contention. Further, the contention consists of four conclusory

a llegations, none of which is supporud by any statement of the basis

for the particular assertion. Finally, if petitioner is concerned with

pipe breaks, these are evaluated in conformance with the requirements of

the FCCS acceptance criteria of 10 CFR 550.46. If petitioner contends

that those criteria are insufficient to protect the public, that contention

would constitute an impermissible challenge to the regulations (See 10

CFRE2.758).

.

Contention XIX copies,almost verbatim, a statement of the Staff at p. 5-23

of the SER, namely that the Residual Heat Removal system (RHR) was not

single failure proof as originally designed. Therefore, the contention
,

could obviously have been raised as early as November,1974e More

importantly, however, the petitioner obviously is not aware that this
.a

Staff concern has been resolved. In Amendments 35 cnd 37 to'the PSAR,

the Applicant proposed an alternative method to comply with Criterion 34.

The alternative method had been submitted and approved by the Staff

earlier in the GESSAR 238 (General Electric Standard Safety Analysis

Report) SER on a generic basis The resolution of this item will be

discussed in the upcoming Supplement to the Allens Creek SER. The

petitioner has not taken issue with the proposed resolution of this

. .- . _ _ . . _ _ _ .
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Staff concern. The contention should, therefore, be excluded from

consideration by this Board.

Contention XX alleges that the containment will allow excessive leakage

to bypass the filtration systems. (20% is alleged). It also alleges

that the filter absorber may start a fire by auto-ignition, and that

there is no spray to prevent this from occurring. Since the containment

design has not changed from that originally proposed, this contention

could have been raised prior to December,1975 and is not based upon j

either new information or a change in plans fo'r the station. Further, i

there is no basis whatever for the allegation that 20% of the radiation

in the containment would bypass the charcoal filters. Indeed, in

Table 15-2 of the SER it is assumed that 4.7% of the primary containment

leak rate is assumed to bypass the filters.3 Even .if the filters are

bypassed, the petitioner does not allege the leakage to be in excess of

any Commission regulation. Finally, in the SER dated November,19h4, the -

Staff stated that it would require water sprays or an equivaient system

"to maintain the adsorber material below the auto-ignition temperature." I

(p. 6-30). That remains the Staff's positi'on. The Staff will r$ port on I

the Applicant's commitment in this regard in the upcoming supplement to

the SER. This portion of the contention is premature at best.

1

I able 15 2 makes clear that the primary containment leak rate isT
only 0.5%/ day. The contention incorrectly implies that 20% of the
total radiation produced by the plant is assumed to leak. The :
petitioner has misread the SER in this regard. The correct leakage I

assumption is 20% of 0.5% day. |

1

|

1



* O

|

I

- 31 -

-

Since Ms. McCorkle has failed to set forth at least one valid contention i

1

as require.i by 10 CFR.52.714, her petition should be denied.

.

CHARLES L. MICHULKA

Mr. Michulka October 31, 1978 supplement to his petition for leave to

intervene contains five numbered-paragraphs but sets forth basica,11y

four areas of concern.

First, Mr. Michulka alleges that' there has been no discussion in the

FES concerning the impacts of "the known plan to do extensive dredging

in the Brazos so that the large reactor vessel may be shipped by barge."

As was discussed above in response to essentially the same contention of

another petitioner, the . Staff is aware of no such plan. There is no

basis for Mr. Michulka's contention.

Second, Mr. Micbulka contends that the FES does not discuss "the increased

flooding caused by the large levee across frcm Valley Lodge subdivision . . ."
,

,

Again, there is no basis provided for the allegation that increased flooding

will take place, nor what is meant by" increased flooding." Further,jt
>

*

is impossible to discern whether this contention is based upon ,new infor-
a

mation or not.

Third, Mr. Michulka a'lleges that the discussion of thermal effects,'

intake construction, and concentration of. radioactivity in plants and fish

is not "sufficiently detailed." This contention is extremely vague, lacks

specificity, and clearly could have been raised earlier than December 9,

1975.

. , .
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Finally, sMr. Michulka alleges' that the environmental impacts from
'

t
'

. transportation of radioactive waste have not been sufficiently covered-
"

in the FE3. This contention represents a challenge to the Commission's

regulations,. specifically 10f CFR LS1.20(g), Table S-4, which sets forth:

the contribution of the environme.dal effects of transportation of' waste t

to the environmental costs-of licensing the. Allens Creek plant. Such'a-

challenge to a Commission regulation may not be entertained in individual

licensing proceedings absent a showing of "special circumstances'! which ,

has not been made here (See .10 CFR 52.758). .

For all of the above reasons, the Staff believes that Mr. Aichulka .has

failed to set forth a' valid contention'as required by 10 CFR 92.714.~ ;

We therefore believe that his petition should be denied.

ANN WHARTON

Ms. Wharton has set forth four areas of concern in the November 2,1978
_

~ "
supplement.to her petition for leave to intervene.

'"
4 ,,

Her first contention seems to be that natural gas is a feasible-alterna-

tive to nuclear power in the Applicant's service area. The Staff discusses

the natural gas alternative on pp. S.9-2 and S.9-3 of. the Final Supplement ;

to the FES. Ms. Wharton fails to specify in what regard, if any, the *

|
i

?

r
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Staff's analysis of that alternative is inadequate. The contention
'

therefore lacks ' specificity.S

The second area of concern expressed by Ms. Wharton is that there is
'

insufficient insurance available to prcvide compensation to her and

other members of the public in case of a nuclear accident. This contention

is a challenge to 10 CFR Part 140 which implements the Price-Anderson Act

(Section 170 of the Atomic Energy Act). The constitutionality of Price-

Anderson has been upheld recently in Duke Power Co. v. Carolina Environ-

mental Study Grouo, 9F 3. Ct. 2620, 46 U.S.L.W. 4845 (June 26,1978).

Such a challenge to a Commission regulation in an individual licensing

proceeding is impermissible (10 CFR 52.758) absent a showing, not made

here, of "special circumstances."

s

_

**

'

-

I Indeed, the Staff recognizes the point which Ms. Wharton ma es--
that there will probably be increased availability of natural gas
in the near future (p. 5.9-2).

4
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Thirdly, Ms. Wharton contends that the Applicant has not shown any benefit
,

to be derived by'the public from the construction of the Allens Creek

facili ty. Section 5.10.4 of the Final Supplement to the FES contains

a- summary of the costs and benefits associated with the Allens' Creek

, project. Ms. Wharton has failed to specify in what regard, if. any, she.

finds that analysis incorrect. Her contention is vague, lacks specificity,

and does not appear to be based upon any new information or a change in

plans for the station.

.

Finally, Ms. Wharton contends that Allens Creek should not receive a

construction permit because "there is no such thing as a safe level of

radiation. . ." Since the commission has set forth limits on radiation

dose levels in 10 CFR Parts 20 and 50 (Appendix I), this contention

represents an impermissible challenge to those regulations (10 CFR 52.758).

For all of the above reasons, the Staff believes that Ms. Wharton has
_

failed to set forth at least one valid contention as requirdd by 10 CFR

92.714. We therefore believe that her petition should be denied.
e -

,

A
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CONCLUSION
"

As the above analysis indicates, the Staff does not believe that any

of the petitioners has set forth a valid contention. We therefore

believe that all of the petitions addressed above should be denied.

Respectfully submitted,
- )

Y_, " s' b '
Stephen M. Sohinki
Counsel for NRC Staff.,

Dated at Bethesda, Maryland
this 16th day of November,1978

_.
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UNITED STATES OF AMERICA'
<i NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
.

In the Matter of. )
)

HOUSTON LIGHTING & POWER COMPANY. Docket No. 50-466

(Allens Creek Nuclear Generating )
Station, Unit 1) )

NRC STAFF RESPONSE TO ADDITIONAL CONTENTIONS OF TEX PIRG

On November 1,1978, the Texas Public Interest Research Group (PIRG)

filed six new cor,tentions as a supplement to those contained in the -

" Stipulation Eetween the NRC Staff and Texas PIRG" dated September 26,

1978. The new contentions were filed pursuant to this Board's " Order

Scheduling Special Prehearing Conference," dated October 24, 1978.

Contention 1 alleges that the Final Supplement to the FES does not

adequately discuss alternatives chosen for transport of construction

related components to the site, specifically barge transport of large

reactor components. As we have stated in response to this identical -

contention from other petitions, 3/ the Staff is unaware of any such

plan. None has been proposed by the Applicant. There is therefore no '

'" .-
i

3/ ee "NRC Staf' Resporise to Contentions of Petitioners" dated
,

S

November 16, 1978.
|

|

.

.

_.
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basis for any requirement to discuss the alternative in the EIS. . |

'...

Contention 2' takes out of context one santence of the EPA comments'on
;

- the Draft Supplement to the FES vihich recognized the' potential.' for

radiation dosage at the site boundary td exceed 40 CFR 190. Read in

context, the comment only cautioned the Applicant to carefully consider

idesign options so as not to run afoul of that regulation'. There was

no judgment expressed that the Allens Creek facility would vlolate -

- that regulation. Indeed,' EPA expressed the view, in prcmulgating the ;

'

new requirements, that: r

,

In the case of light water reactors, models and
monitoring requirements for demonstrating conformance r
with Appendix I of 10 CFR Part 50 are generally. '

;, adequate for' demonstrating conformance with these- >

standards. 43 FR 2859 (January 13, 1977).

There'is no allegation here that the Ap'plicant will not. comply with . :

Appendix.I. Further, 40 CFR 190 does not take effect officially until

'Scember 1,1979. As-the Staff has stated in response to the' EPA comment,.

the matter of conformance with the EPA regulations will be'(ddressed, if.

necessary, at the operating license stage of review (Final Supplement,
,

p. 5.11-4). There is no. basis for this contention to be cons'idered in

this proceeding.

. .
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Contention 3 alleger that the Staff has not adequately demonstrated

that the public.cah be evacuated from the Houston area in the event of-

"a maximum credible accident" at Allens Craek. The contention' further

alleges a' failure ; assure the " compatibility of proposed emergency.

plans with . . . . site locations with respect to . . . access routes,

surrounding population distributions, and land use" as required by

Appendix E to 10 CFR Part 50. The petitioner refers to increases in

population density around the plant in coming years and heavy traffic

congestion in the Houston area and implies that these have not been

considered. Further, petitioner "forsees severe evacuation problems"

in removing state park users from the vicinity of the site in case of

an accident.

This contention is defective for several reasons. First, it is not

based upon new information. Although the petitioner impl:es that the

Staff failed to consider the increase in population in the area, this
,

increase is specifically considered and projections made thrdugh the-

year 2020 for the 50 mile radius around the site in the SER published i
,> 1

in November,1974 (Section 2.1.2 and Figure 2-3) Tex PIRG doe'' not challenge Is

those projections, and if it disagreed with the population estimates given

in the SER, it could have raised the matter prior to December 9,1975. !
1

Updated population projections are provided in the Final Sup lement to

1

l

|
1
I

|

|
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the FES (Tables S.2.1 and S.2.2). There is thus no basis for the

contention that increased population around the site has not been con-

sidered by the Staff.

Secondly, the allegation of non-compliance with the quoted general state-

ment from Appendix E is vague in that Tex PIRG does not specify'in

what regard the Applicant has not complied.

Third, even assuming, arguendo, that there would be problems encountered

should Houston have to be evacuated, there is absolutely no basis provided

for an assertion that such evacuation would ever be necessary as a result
,

of the most serious design basis accident.

Lastly, recreational use of the park surrounding the cooling lakes and the

possibility that the park mi9at have to be. evacuated, was specifically.

considered in the Licensing Board's Partial Initial Decision, 2 NRC 776,
_

779, and no problems in evacuating the area were identified. "No new infor-

mai. ion is suggested by Tex PIRG which would warrant re-opening of the

findings of the Board in this regard. '~
.

.

For all of the above reasons, this contention should not be allowed.

i

|

|
1

i
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Contention 4 alleges that the Applicant has not provided assurance that

the Allens Creek facility will be adequately protected against sabotage,

especially beca.use the site configuration of the plant facing an open lake

provides sabotage possibilities for scuba-equipped individuals and other,

unspecified scenarios. To the extent Tex PIRG alleges that the Applicant

will not comply with 10 CFR 673.55, no basis is stated for that proposition.

If petitioner is alleging that 573.55 is not sufficient to provide adequate

protection for the facility, the contention is an impermissible challenge

to that regulation. Such a challenge is proscribed by 10 CFR S2.758.

For these reasons, the contention should not be admitted as a matter in

controversy. 2/

Contention 5 asserts that Section 7.1 of the-FES is based upon WASH-1400

which has been criticized tv the so-called Lewis Report. For this reason,

Tex PIRG alleges that the environmental risk analysis should be re-assessed.

Tex PIRG provides no basis for its assertion that WASH 1400 is used in
_

environmental risk assessments. In fact, it is not used in ahy analyses

in the impact statement. Therefore, the contention should not be allowed
u

"as an issue in controversy. ,-

/ To the extent the contention alleges that local law enforcement officials2

cannot be relied upon to assist in assuring the security of the facility,
it is irrelevant, since the onsite security force is required to be able
to cope with the threats specified in 673.55(a)(1) and (2).

_

^ - - p-, ,, _. , q.g--4 _
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Contention 6 asserts that the containmer.t will.be breached during a LOCA

as a result of the' Applicant's failure to take into account the "Mannings

roughness factor," and that the resultinj releases will be in excess of

10 CFR Part 100 limits. This contention is defective in two respects.

First, no new information or change in plans for the station is suggested

by Tex PIRG to justify the admission of the issue as a matter in controversy.

' Secondly, there is no basis stated for the assertion that the "Mannings

roughness factor" has not been considered. Further, there is no basis

articulated for the assertion that the " Manning roughness factor" would

cause a differential pressure exceeding 28 p.s.i. In this regard, the

Applicant's discussion of analytical modeling for a LOCA is set forth ,

at pp. 6.2-18(a) and (b) of the PSAR, with references to supporting

documentation. The petitioner has not identified any inadequacy in

either that discussion or the supporting documentation referenced in

the PSAR. Therefore, the contention should not be allowed.

CONCLUSION

For the above reasons, the Staff does not believe that any of the additional

contentions submitted by Tex PIRG meet the requirements of id CFR'52.714

and the criteria set forth in this Board's " Corrected Notice of Intervention

, . - .
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Procedures" dated ptember 1, 1978. Therefore, none of the contentions
'

should be admitted as issues in controversy.

Respectfully submitted, 3 }
N ,

$tepheh M. Schinki
Counsel for NRC Staff

j & s_(f ,: Ll' 'ti

Colleen P. Woodhead
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 16th day of November,1978

_
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UNITED STATES OF AliERICA
NUCLEAR REGULATORY COMMISSION-

BEFORE THE ATOMIC SAFETY AND LICEHSING COARD
.

>

In the Matter of -

HOUSTON LIGHTING & POWER COMPANY ) Docket No. 50-466
'

).

(Allens Creek Nuclear Generating -)
Station, Unit 1) )

NRC STAFF RESPONSE TO TEX PIRG'S MOTION FOR MODIFICATION OF
THE LICENSING BOARD'S AUGUST 14, 1978 AND

SEPTEMBER 1,1978 ORDERS RE: LIMITATIONS ON CONTENTIONS

The NRC Staff. opposes the Tex PIRG Motion filed on October 30, 1978,

which requests that this Board eliminate the '.'new information" re-

strictions upon the admissibility of contentions set forth by petitioners

who were not parties to the hearings held on March 11 and 12,197S. The

public notice for those hearings required that petitions be filed on or

before Ocnuary 24,1974 (38 FR 35521). Tex PIRG argues that to impose

a requirement that its contentions be based upon new information is
'

to apply res judicata or collateral estoppel to it incorrectly, since

it was not a party to the prior proceeding. -

,

Tex PIRG misconceives the thrust of the requirement that contenti6ns be
l', . ..

based upon new information. The mandatory notice of hearing'hnd oppor-

tunity to intervene in this proceeding was issued en December 28, 1974. S

3 Atomic Energy Act of 1954, as amended. 42 U.S.C. 12239.

-
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Publication of'that notice in the Federal Register is legally deemed

notice to all _ interested parties. 2/ By the terms of that notice, all

petitions filed subsequent to January 24, 1974 were considered untimely.
.

The Commission's regulations provide that untimely petitions will not
'

be entertained absent a -demonstration of_ good cause for the late filing

and an analysis and balancing of four other factors. 10 CFR 52.714.

4

In-issuing the " Corrected Notice of Intervention Procedures," this Board -

was exercising its discretion and recognizing in a formal way that the

changes which had occurred in station design, and information which could

not reasonably have been presented prior to the hiatus in the proceeding

would establish good cause for the filing of petitions that would other-

wise have been rejected as untimely.

With regard to all proffered issues which were not based upon-either

of these two justifications, the Staff believes that' Tex PIRG is not
,

'

prevented from litigating them on the basis of res judicata 'or collateral

estoppel, but on the basis of laches. That doctrine has always prevented
; . ~*

7', .v "
/ 44 U.S.C. 991507,1508; Federal Crop Insurance v. Merri[1, 332 U.S.2

380(1947); Buckner Trucking, Inc. v. United States, 354 F. Supp.
1210,1219 (S. D. Texas 1973).
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one who could have exercised his rights in a timely manner and didn't

from seeking to litigate. those matters at a much later time. As the

United States , Supreme Court has said, in Speidel v. Henrici,120 U.S.
>

377,.387(1882):

Independently of any statute of limitations, courts of
equity uniformly decline to assist a person who has
slept upon his rights and shows no excuse for his laches
in asserting them. "A court of equi ty," said Lord
Camden "has always refused its aid to' stale demands
where the party slept upon his rights, and acquiesced
for a great length of time. Nothing can call forth
this court into activity, but conscience, good faith,
and reasonable diligence; where these are wanting,
the court is passive, and does nothing. Laches and
neglect are always discountenanced, and therefore,
from the beginning of this jurisdiction, there was
always a limitation to suits in this Court (cites omitted).

For these reasons, Tex PIRG's Motion should be denied.
,

!

Respectfully submitted, ,

!"Yb . |Q .<.. . ._. |>'.!:'_,U .j~ .M- t
~- -

Stephen M. Schinki
"

Counsel for NRC Staff --
,

Dated at Bethesda, Maryland
this 16th day of November,1978 - I
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11/16/78
UNITED STATES OF AMERICA

flVCLEAR REGULATORY COMMISSION'-

--BEFORE THE ATOMIC SAFETY AND LICEllSIflG BOARD

In the' Matter of )

HOUST0il LIGHTING & POWER COMPAllY Docket No. 50-466
.)

(Allens Creek fluclear Generating )
Station, Unit 1) )

NRC STAFF POSITION REGARD 1|lG STANDING .

IOF PETITIONERS FOR IllTEPNEflTION

In the NRC Staff's October 25, 1978, response to the initial submissions

of twenty-nine persons and organizations filed pursuant to this Board's

" Corrected flotice of Intervention Procec'ures" (43 FR 40328), we' expressed

uncertainty with regard to whether those persons sought to become (
intervenors or solely to make limited appearance statements in the

captioned proceeding. The Staff has now received supplements to the
,

initial submissions setting forth the contentions of the followihg

petitioners:
_

*
Lois H. Anderson
. Patricia Day
fiadeli:ne Framson ;

Robert Framson ; .A
Steven Gilbert, Esq. I' '

'*Carro Hinderstein
Gregory J. Kainer
Brenda McCorkle

'

Charles L. Michulka
Ann Wharton <

.
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[ LIn addition, the Staff implies from an' undated letter received from"

Dan M. McCaughan, a copy of which is attached, that he wishes to be

.

. considered a'potitioner for ctatus as a full party to this proceeding
'

and that his contentions are those submitted with his initial pleading

which was undated but postmarked October 12, 1978.

<

Al_l'of. the petitioners except Mr. McCaughan and Ms. Anderson have alleged,_

that they reside within a 20-40 mile radius of the proposed site. In

addition, all of the petitioners express concerns about the health, safety

and/or environmental impact of- the- plant on themselves. While none of

the statements of concern about the impact of the plant are models of

particularity or precision, the Appeal Board has held that a person whose-

base of normal, everyday activities is within the radius.of a facility

alleged by thef petitioners here can fairly be presumed to have an interest

which might be'affected by reactor construction and/or operation. Gul f
,

States Utilities Co. (River Bend Station, Units 1 and 2) ALAB-183, 7 AEC

222,226-(1974). See also Horthern States Power Co. (Prairie Island
-

Nuclear Generating Plant, Units 1 and 2), ALAB-107, 6 AEC 188 recensid.

den., 7. LAB-110, 6'AEC 247, aff'd CLI-73-12, 6 AEC 241 (1973).,. J
'f ',. ,

.o

The Stsff therefore believes that, with the exception of Ms. Anderson and

Mr. McCaughan, the above petitioners have complied with 'the minimum

,
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requirements of 10 CFR 52.714, with regard to standing. The Board

should, thereforg, find that they have set forth an interest which may

be affected by the proceeding. '

However, Mr. McCaughan makes no allegations whatever in his initial

filing with regarc' to proximity to the proposed site or in what manner.

he would be affected by this proceeding. In her October 9,1978, letter,

!!s. Anderson s',ates only that she resides in Houston, Harris County,

Texas. While these twc petitioners may well have interests which might

be affected by the proceeding, they should be aquired to clarify their

respective interests at the special prehearing conference scheduled for

flovember 17, 1978.

The Staff will address the contentions submitted by the respective

petitioners ia a separate pleading.

Respectfully submitted, ,

, /,

/
,(j.Dlx[s,[ \ ,f| C IL~jM

_y,

Stephen M. Schinki
Counsel for tiRC Staff. ,.

- ,.-

', e "

Dated at Bethesda, Maryland
this 16th day of November,1978
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. ATTAtti:'Z11T:
. . -

Council for NRC Staff
c/o Stephen M. Schinki & Ellen S. Friede11
Atomic Safe'ty & Licensing i3 card Pan 21
U. S. N. R. C.
Eshington, D. C. 20555

*
,

;

.

Madam:

Plenne be advised that it would be impossible to be prepared for a special
prehearing conference by Thanksgiving week concerning the"Allens Crech
Project". One, I.w.G1 be spending the week of November 20 giving thenha
to my God, and two, Ii've much research to be done on the XXI contentions
I have filed and have uncovered ancther. This added contention concerns the
recent invalidity of the A. E. C. -Rasmucsen " Study", which much of atomic
power safety is based. I've yet to receive an Environmental Statement or a i

Suppbment to the Envirotunental Statement, therefore have not had time to
analyze thecc documents. Please be fair and prudent in your conference date
setting, and allow me needed preparation time, preferably February or March
at the earliest.

P

Tl un.: you
jy p/,e

D. 5Yichac5 $g,b$ ugh,
-/

N,

Member
The Environmental Task For.co ;;

,,

KPFT Pacifica Radio Free IIous.toni -
1: :4-

.

.

R eply to:
3131 Timmons Ln. Apt. 254

|Houston, Tx. 77027
|
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UNITED STATES Of AMERICA
HUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

.

In the Matter of )
)

HOUSTON LIGHTING & POWER COMPANY ) Docket No. 50-466

(Allens Creek Nuclear Generating )
Station, Unit 1) )

NOTICE OF APPEARANCE

Notice is hereby given that the undersigned attorney herewith enters

an appearance in the captioned matter. In accordance with 62.713(a),

10 CFR Part 2, the following information is provided:

Name - Colleen P. Woodhead

Address - Office of the Executive Legal Director
U.S. L!uclear Regulatory Commission
Wasnington, D.C. 20555

/

Telephone Number - (301) 492-8656

Admissions - Supreme Court of Texas
United States Court of Appeals .

for the District of Columbia

Name of Party - NRC Staff

/ ~ 7 ,',*' ' J ,'.',*.(<'
fa,- .

'

/.j;! i

,/ i, , . . . .,

Colleen P. Woodhead '-

Counsel for NRC Staff

Dated at Bethesda, Maryland
this 16th day of November,1978

;
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UNITED STATES OF AMERICA-
.

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMI.C SAFETY AND LICENSING BOARD
,, ,

' In the Matter of ." I,

HOUSTON LIGHTING & POWER' COMPANY ) Docket No. 50-466 !-

.

(Allens Creek Nuclear Generating
St,ation, Uni,t 1) )

t-

CERTIFICATE OF SERVICE -

,

I hereby certify that copies of "NRC STAFF'S RESPONSES TO CONTENTIONS OF e

PETITIONERS", "NRC STAFF RESPONSE TO TEX PIRG'S MOTION FOR MODIFICATION OF
THE LICENSING BOARD'S AUGUST 14, 1978 AND SEPTEMBER 1,1978 ORDERS RE:
LIMITATIONS ON. CONTENTIONS"., "NRC STAFF POSITION REGARDING STANDING 0J

,

PETITIONERS FOR INTERVENTION", "NRC STAFF RESPONF' TO ADDITIONAL CONTENTIONS
OF TEX PIRG", and " NOTICE OF APPEARANCE" of Colleen P. Woodhead in the above-
captioned proceeding have been served on the following by deposit in the
United States mail, first class, or, as ' indicated by an' asterisk, through <

deposit in the Nuclear Regulatory Commission's internal mail system, this
16th day of November,1978: '

Sheldon J. Wolfe, Esq. , Chairman * lack Newman, Esq. ,

- Atomic S6fety and Licenring ' owenstein, ~Reis, Newman & Axelrad.

Board Panel 1025 Connecticut Avenue, N.W.
U.S. Nuclear Reaulatory Conmission Washington, D. C. 20037
Washington, D. C. 20555 !

-

Richard Loverre, Esq.
Dr. E. Leonard Cheatum Asst. Attorney General for the
Route 3, Box 350A State of Texas
Watkinsville, Georgia 30677 P. O. Box 12548

Capitol Station
Mr. Glenn 0. Bright * Austin, Texas 78711
Atomic Safety and Licensing

_

'v

Board Panel Hon. Jerry Sliva, Mayor
.

*

U.S. Nuclear Regulatory Commission City of Wallis, Texas 77485
Washington, D. C. 20555 5 *.

.

i Hon. John R. Mfkeske",,,, *-

R. Gordon Gooch, Esq. Austin C'ounty Judge 4.

Baker & Botts P. O. Box 310
1701 Pennsylvania Avenue, N.W. Bellville, Texas 77418
Washington, D. C. 20006

Atomic Safety and Licensing
'

J. Gregory Copeland, Esq. Appeal Board *
Baker & Botts U.S. Nuclear Requiatory Commission
One Shell Plaza . Washington, 9. C. 20555
Houston, Texas 77002 -

,

h

I

.

eMp + 6,,.e. o mes e. .*|e.s**
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Atomic Safety and Licensing Docketing and Service Section *
_

Board Panel * Office of the' Secretary i

U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Commission
Washington, D. C.' 20555 Washington, D. C.- 20555.

Mr. Wayne Rent. fro Jamar Scott, Jr., Esq.a

P.O. Box 1335 Texas Public Interest.

Rosenberg, Texas 77471 Research Group, Inc.-

'
Box 237 UC

. Mr. John F. Doherty University of Houston ,

'' Armadillo. Coalition of Texas, Houston,' Texas 77004
Houston Chapter

4438 1/2 Leeland Avenue Mr. Emanuel Baskir
Houston, Texas 77023 5711 Warm Sprinas Road i.,

Houston, Texas 77035
T. Paul Robbins
600 W. 28th #102 Mrs. R. M. Bevis
Austin, Texas 78705 7706 Brykerwoods

Houston,-Texas 77055
Mr. D. Michael McCaughan
Member Mr. F. H. Potthoff, III

The Environmental Task Force 1814 Pine Village
3131 Timmons Ln. Apt. 254 Houston, Texas. 77080
Houston, Texas 77027 '

Brenda A. McCorkle
'

Mr. John R. Shreffler 6140 Darnell .

5014 Braeburn / Houston, Texas 77074
Bellaire. Texas 77401

Steven Gilbert. Esq.
Ms. Shirle t Caldwell Van Slyke & Gilbert ,

14501 Lillja Attorneys at Law
Houston, Texas 77060 Enn Mortnn Street

- ;
Richmond, Texas 77.469 '

Mr. Robert S. Framson .

-

4822 Waynesboro Drive Mr. Jean-Claude De Bremaecker
Houston, Texas 77035 2128 Addison > .

Houston, Texas '.77030 ''['

-

Carro Hinderstein . f'' ,

'

8739 Link Terrace Mr. Brent Miller )
Houston, Texas 77025 4811 Tanarisk Lane

'- Bellaire, Texas 77401
Ms. Ann Wharton
1424 Kiplino' Mr. Allen D. Clark
Houston, Texas 77006 5602 Rutherglenn

Houston, Texas 77096

.
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D. Marrack Ms. Lois H. Anderson -

420 Mulberry Lane Mr. John V. Anderson
'

Bellaire, Texas . 77401 3626 Broadmead
Fouston, Texas 77025

Dr. Joe C. Yelderman
Box 303 Mr. Lee Loe-

Needville, Texas 77461 1844 Kipling
Houston, Texas 77098

Ms. Kathryn Hooker
1424 Kipling Mr. John Renaud, Jr.
Houston, Texas 77006 4110 Yoakum Street

Apt. 15
Ms. Patricia L. Day Houston, Texas 77006
2432 Nottingham
Houston, Texas 77005 Mr. George Broze

1823-A Marshall Street
Mr. David Marke Houston, Texas
3940 Warehouse Row
suite C National Lawyers Guild
Austin, Texas 78704 Houston Chapter

4803 Montrose Blvd.
Ms. Madeline Bass Framson Suite 11
4822 Waynesboro Crive Houston, TX 77006
Houston, Texas 77035

Edgar Crane
Charles L. Michulka 13507 Kingsride
Attorney at Law Houston, TX 77079 -

P.O. Box 882
Stafford, TX 77477*

Gregory Kainer -

11118 Wickwood j ,

Houston, TX 77024
.

}
Stephen M. Sohinki '*

j .

Counsel for NRC Staff; g y .

'. g'''

.
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