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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION gg5)tg

'

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

av
[Q . hIn the Matter of the Application of ) 6

'
Public Service Company of Oklahoma,_ )

wh
'

Associated Electric Cooperative, Inc. ) Docket No g
and ) STN 50-55

Western Farmers Electric Cooperative ) STN 50-557 y

(Black Fox Units 1 and 2) )

APPLICANTS' BRIEF IN SUPPORT OF
GENERAL ELECTRIC'S MOTION TO QUASH SUBPOENA

On October 18, 1978 this Licensing Board issued

a subpoena requiring the General Electric Company ("GE")

to produce a document known as the Reed Report for inspection

by the Intervenors. On October 30, 1978, GE filed a timely

motion to quash the subpoena with a supporting memorandum.1/

Public Service Company of Oklahoma, Associated Electric
i

| Cooperative, Inc. and Western Farmers Electric Cooperative

| (" Applicants") support the motion, and for the reasons set

forth below, urge the Licensing Board to quash the subpoena

as improvidently issued, or at the very minimum modify and

limit the subpoena as suggested herein.

~1/ " General Electric Motion to Quash Intervenors' Subpoena
Dated October 18, 1978," and " Memorandum In Support of
General Electric Motion to Quash," both dated October 30,
1978 (hereinafter collectively referred to as the " Motion
to Quash").
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Factual Background

The' Reed Report was prepared by GE in late 1974.2/

On February 18, 1976, Messrs. Bridenbaugh, Hubbard and Minor

testified with respect to the Reed Report before Congress.2/

That testimony was subsequently attached to the amended

petition to intervene dated April 1, 1976, and filed by

Mrs. Ilene Younghein in this proceeding. Thereafter, Messrs.

Bridenbaugh, Hubbard and Minor under the banner of MHB Tech-

nical Associates assisted Mrs. Younghein (and presumably,

C.A.S.E. who, for purposes of this proceeding, appear to

have acted together with Mrs. Younghein in all respects as

a consolidated party) in the preparation of those contentions

which had been admitted as issues in controversy.4/

Intervenors were the beneficiary of a two-year

discovery period in this proceeding, i.e., June 17, 1976

through June 29, 1978.5/ Except for'an informal request

i
'

2/ Motion to Quash p. 7.

~3/ Testimony of Dale G. Bridenbaugh, Richard B. Hubbard,
Gregory C. Minor before the Joint Committee on Atomic I

Energy, dated February 18, 1976.

~4/ See letter dated September 18, 1978 from Mrs. Younghein
to Commissioner Gilinsky.

~5/ Formal discovery in this proceeding with respect to all
safety contentions, except ATWS and Sabotage, commenced
by Order of the Licensing Board on June 17, 1976. The
discovery period was closed on June 29, 1978 when the
prehearing conference prescribed by 10 CFR S 2.752 was
held.
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of the NRC Staff,5! Intervenors made no attempt to discover

the Reed Report.

On May 19, 1978, Intervenors filed an " Application

to Admit Additional Contentions." In Additional Contention

No. 2, Intervenors sought to have admitted as issues in

controversy "27 safety related items" which were allegedly

discussed by GE in the Reed Report. Intervenors also sug-

gested that information concerning the alleged safety items
,

in the Report be made available to them to permit a com-

plete and thorough review of the Black Fox Station. The

Licensing Board properly denied the admission of Additional

Contention No. 2 on the grounds that the Intervenors had

failed to show good cause for the tardy filing of the con-

tention, and that the introduction of the Reed Report at

that late date in the proceeding would improperly expand the

issues in controversy and unreasonably delay the hearing.2/

Thereafter, Intervenors filed a number of pleadings

with the Licensing Board which apparently were designed in

part to keep the Reed Report issue before the Licensing

:

See "NRC Staff Answers to Intervenors' Application to~6/
Admit Additional Contentions," p. 3, fn. 1, dated May
31, 1978. Applicants do not consider Mrs. Younghein's
ex parte letter dated April 26, 1978 to Chairman Hendrie,
which suggests the need for access to the Reed Report
as a proper discovery request.

7/ Tr. 4172-72.
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Board for its continued attention.$/ These efforts cul-

minated with Intervenors' October 11, 1978 request to have

the Reed Report produced, and the Licensing Board's subse-

quent issuance of the subpoena on October 18, 1978.

II

Argument

A. Standards Applicable For Late Discovery.

Formal discovery on all contentions except ATWS

and Sabotage was opened on June 17, 1976 and closed pursuant

to the Commission's Rules of Practice on June 29, 1978, at

the beginning of the prehearing conference prescribed by

10 CFR S 2.752.E/ While the decisions of the Appeal Board

are not absolutely clear as to whether a request for a

subpoena during trial should be treated as a discovery

request,10/ the standards for evaluating such requests-

appear to be the same.

8/ See page 3 of the Affidavit of Richard B. Hubbard and
~

Gregory C. Minor attached to "Intervenors' Motion to <

Compel Further Supplementation of the NRC's Safety Evalu-
ation Report (SER) and to Continue the Evidentiary Hearing
on Health and Safety Issues Pending Such Supplementation,"
dated September 9, 1978; Testimony of Richard B. Hubbard
filed on September 25, 1978; and page 4 of " Motion for
Directed Certification," dated October 5, 1978.

*
-9/ 10 CFR S 2.74 0 (b) (1) reads in part, "In such a proceeding,

no discovery shall be had after the beginning of the pre-
hearing conference held pursuant to S 2.752 except upon
leave of the presiding officer upon good cause shown."

~~10/ Compare: Commonwealth Edison Co. (Zion Station, Units 1 and
2), ALAB-196, 7 AEC 457, 460 (1974) with Illinois Power Co.
(Clinton Power Station, Unit Nos. 1 and 2) ALAB-340, 4 NRC 27,
33 (1976).
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.The Appeal Board has stated that ". . subpoena |.

l
or discovery requests filed outside the time period prescribed

,

by the Commission's rules (or such different time period as

may be specified by the licensing board for pretrial discovery)

are to be regarded as prima facie unreasonable."11/ This does

not, of course, require that the request be denied out of hand.

However, where a request for a document is filed late and delay

is inherent in such a request, "a board should balance the

effects of such delay against such countervailing factors as

the alacrity with which the information was requested when

its materiality became apparent, the particular relationship

of the requested information to unresolved questions in the

proceeding, and the overall importance of the information to

a sound decision."}2/ The test adopted by the Appeal Board

in Clinton is essentially the test of good cause and is

virtually identical to that used by Federal Courts in deter-
.

mining whether to issue a subpoena during trial for informa-

tion known to have been relevant long before trial where it

11/ Commonwealth Edison Co. (Zion Station, Units 1 and 2),
~~

ALAB-196, 7 AEC 457, 463 (1974).

12/ Illinois Power Co. (Clinton Power Station, Unit Nos. 1
~~

and 2), ALAB-340, 4 NRC 27, 33 (1976)).

.

O
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is apparent the subpoena will result in delay.12/ Any(fair-

balancing of the' factors set forth in the'Clinton decision

must lead to the conclusion that the delay which'will

inevitably flow from a failure to quash the subpoena-issued.

on October'18,.1978 is not warranted in this case.
.

. I

1. The Reed Report Was Not Requested
In A Timely Fashion--once Its
Materiality became Apparent. -

i

Intervenors-made no attempt to excuse their' extremely!
~ '

;.

L tardy discovery request for the Reed Report on. October 11, 1978.
.

, ,

. No excuse was offered because none exists. Applicants submit

that~itais difficult, if not impossible, to imagine circum-

stances under which this factor could weigh so heavily against

Intervenors.. The factual background as set forth in Section I

of this Brief demonstrates that: I

i
A. Intervenors' consultants, MHB' Technical ;

'

\

Associates, were aware of the existence ,

of the Reed Report at'least as early
l. ,

as February 1976.
!

-

T

'

13/ United' States v. Watchmakers of Switzerland Inform. Ctr.,-
- 27 F.R.D. 513 (S.D.N.Y. 1961) and United States v. E. I.

~-~

DuPont De Nemours, 14 F.R.D. 341 (N.D. Ill. 1953) are ;
'two. instances where subpoenasLwere denied or quashed

_

based'on a weighing of the potential-for delay, the fact
' that discovery could have been but was not timely pursued
- and the materiality of the evidence sought.

t

6

'

m e-~... < -t,--.-. ,w. s--i+-.m.cr. wi..,,rr,,w.--... e... -.) ,-we, m. wi,- - e ..~,u w. .e w .ev. wr. y s e ev., - - ~ -4(
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B. Intervenors were aware of the Reed

Report at the time Mrs. Younghein i

filed her amended petition to

intervene on April 1, 1976.

C. Intervenors'during the entire two- s

year discovery period failed to make

any attempt.to obtain the Reed Report

through the NRC's formal' discovery

process including requesting that the

document be subpoenaed.

D Intervenors, as late as May 19, 1978,

were attempting to expand the issues

in this proceeding by attempting to

gain access to.the Reed Report. (See

discussion regarding Additional Conten-

tion No. 2 supra).

Thus, Intervenors and their consultants knew as much two <

years ago as they know now with respect to the materiality ,

of the Reed Report to their contentions; and yet they did

not follow available procedures for obtaining the Report

; until after the evidentiary hearings began in October 1978.
.

Intervenors have not pointed to any occurrence since the

close of discovery that reasonably can:be said to have made

them aware of the need for the~ document for the purposes

now requested, i.e., an aid in the cross-examination of

e

,

, , . . - . , , _ .s. --- ._y., ,, e %. - -. , ,w-.._ . . -- er
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Applicants' witnesses. Indeed, the only new occurrence is

the presence of fresh counsel who are now representing the

Intervenors. As new counsel, they must take the case as

they find it. They cannot embark upon and justify reopening

closed matters to the substantial prejudice of others simply

because they are new to the scene and indeed, they have

acknowledged this fact on the record.1A/ Intervenors chose

not to exercise their right of discovery with respect to the

Reed Report during the two year discovery period, and they

must now abide by that decision. The Licensing Board should,

of course, not permit itself to be influenced otherwise.

Intervenors have neither established good cause

for their untimely request for the Reed Report nor can good

cause be shown to exist. Hence by direct analogy with the

West Valley 15/ case, and based on the balancing test set

forth in Clinton,15/ GE's Motion to Quash should be granted

unless Intervenors' inexcusable delay in pursuing discovery

is offset by a particular persuasive showing with respect to

the other relevant factors. As shown below, such a showing

cannot be made.

14/ Tr. 4708-09 and 4717.

15/ Nuclear Fuel Services, Inc. (West Valley Reprocessing
~~

Plant), CLI-75-4, 1 NRC 273 (1975).

~~16/ Illinois Power Company (Clinton Power Station, Unit Nos.
l and 2), ALAB-340, 4 NRC 27 (1976).
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2. The Potential For Delay

As.is apparent from the Clinton decision supra.,

the potential for delay to the hearing is a crucial factor

in determining whether late requests for discovery should

be allowed. In this proceeding, where the subpoena has been

issued for the production of proprietary information from a

non-party,.there is a very large potential for delay which. i

to a large extent cannot be controlled by the parties to.

this proceeding. The minimum delay that will flow from a

denial of GE's Motion to-Quash ranges from several weeks to

a more probable estimate of twelve to eighteen months.

It is Applicants' present assessment that but for

'
the Reed Report controversy, the record in this proceeding

could be closed by March 1 or sooner. Approximately fifty

percent of the contested issues have been litigated in this

case. If Applicants' motion is granted, further hearings

will be scheduled for the period December 5 through December

15, 1978. In addition, it is expected that more hearings

will be required in early 1979 and, at that time, all issues

except the Reed Report controversy should be completed and'
,. .

l

L the hearing record could otherwise be closed. Accordingly,
,

'

March 1, 1979 has been. selected as a. conservative date for

purposes of assessing the potential for delay caused by the

Reed Report controversy.

.

.

'

. i. _.- , . .- - - - . - ,, .- - , , , _ _ . ., . ~ .
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If it is assumed the Motion to Quash is denied by

the. Licensing Board, we estimate that the delay to the Black i

Fox hearings and the ultimate decision could range from one.

to eighteen months depending 1upon the extent of GE's resort ;

to its right of appeal. An appeal through the Atomic Safety. - i

and Licensing Appeal' Board is estimated to take a minimum ' '

of five' months. An appeal through the NRC Commissioners

and the U.S. Court of Appeals for the D.C. Circuit could

reasonably be expected to take between twelve and eighteen' '

i

months. During this entire time the hearing reccrd would '

remain open and the construction permit decisionmaking process

would be at a standstill pending exhaustion by'GE of its appeal

rights. Mr. Conrad's attached affidavit demonstrates that on
i
1

the present schedule and absent the issuance of a construction

permit or a LWA-2 by March 1, 1979, a day-for-day delay in

the commercial operation of the Black Fox Station will occur

at a cost penalty of $338,270 per day.

An analysis of the following scenario (involving the

shortest potential delay) graphically underscores the grave
:

and adverse impact the Licensing Board's Reed Report ruling j

l
will have on Applicants. Let us assume (i) the Licensing. 1

2 Board denies GE's Motion to Quash or modify.the subpoena, (ii)
1

. GE files an immediate appeal with the Appeal Board, and (iii) |
|

the appeal is granted. Under this scenario, the delay'is

optimistically one month. We calculate that five months

>

%

.

' ..._w__. , _...__..._..._.,.....,_.........-_._..,~....._...-.~..,,,,__,,m-..s.m
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beginning with the filing of the motion to quash on October

30, 1978 is a reasonable time to estimate the receipt of an

Appeal' Board decision on the merits. Under optimum condi-

tions, a decision might be rendered in four months. However,

the first phase of the Wolf Creek 12/ dispute took five months

.to resolve from the Licensing Board's decision to order

disclosure through the Appeals Board's decision to reverse

and remand that order. We believe this to be a comparable

and appropriate timeframe for our case.18/ A five~ month

period means that the record would remain open through March

31, 1979, thirty days beyond the March 1 date projected above

as the date for closing the record. A 30-day delay at $338,270

per day represents a $10,148,100 increase in the cost of the

Black Fox Station -- an increase solely attributable to the

Licensing Board's belated reversal of its prior decision con-
~

cerning the Reed Report. This scenario repreconts, of course, j

the minimum delay and cost impact. The cost penalties con-

tinue to mount if GE opts to pursue its full range of

appeal rights through the NRC and the Courts.

l

l

17/ See statement of facts in Kansas Gas and Electric Company, f
Kansas City Power and Light Company (Wolf Creek Nuclear

~~

,

Generating Station, Unit No. 1) ALAB-327, 3 NRC 408, 409-'

412 (1976).
|

t

| 18/ The schedule for considering this matter has already begun |

to slip. We understand the Licensing Board has granted the~~

NRC Staff a two-day time extension to file their reply to
the GE Motion to Quash. We also understand that the
Licensing Board expects Applicants and Intervenors to file
their replies by the scheduled due date.

!
l

!

h
. ._ . _ _ _ _ _ . . _
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GE's Motion to Quash leaves little doubt that GE

believes the Reed Report to be a highly-sensitive document

involving product improvement and marketing' strategies, and

that although GE is prepared to furnish the Report to the

Licensing Board for in camera review, it will strenuously

resist total disclosure to the Intervenors. If such disclo-

sure is ordered, it is not unreasonable to assume that GE

will take the matter through the complete agency appellate

route as well as to the Courts.12/ Such a process would

likely exceed eighteen months. Two relatively recent examples

are instructive of the 6elay potential within the NRC alone.

The Wolf c1eek case involved a ruling by a licensing

board requiring public disclosure of nuclear fuel price

information considered proprietary by Westinghouse Electric

Corporation, a non-party. On January 9, 1976, the licensing

board issued an order requiring public disclosure of the West-

inghouse information.2p/ Following a number of decisions by

~~19/ Pursuant to 28 U.S.C. S2342(4), the U.S. Courts of Appeal
have jurisdiction to review final orders of the NRC. In ;

Zion and Midland, supra, it was held that ruling allowing
a discovery against a third party has all the attributes
of finality to permit review of such orders within the

! NRC. Applying the tests discussed in Natural Resources
Defense Council V. NRC, 539 F.2d 824, 836-37 (2d Cir. 1976);
judgment remanded to consider mootness on other grounds, 98

| S.Ct. 759 (1978) and Isbrandtsen Co. v. U.S., 211 F.2d 51,
| 55 (D.C. Cir. 1954); cert. denied, 347 U.S. 990, it is

highly probable that any order requiring a third party to

| produce proprietary data would be treated as final and
reviewable by the courts. In any event, 10 C.F.R. S2.720(g)
states that enforcement of subpoenas must be sought in the
courts. Thus, GE can obtain court review by requiring
judicial enforcement of the Subpoena (See Generally: Lee :

v. Federal Maritime Board, 284 F.2d 577 (9th-Cir. 1960)).
I

~~20/' See, Kansas Gas and Electric Company, Kansas City Power
and LTght Company (Wolf Creek Generating Station, Unit
No. 1), ALAB-327, 3 NRC 408, 410 (1976).

h .._ . _ . _ _ . . ..
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the licensing board and appeal board,21/ a final decision was *

reached on June. 14, 1977, approving the terms of a permanent

protective order ~ negotiated by the parties.22/ The total

time consumed in resolving the question was one and one-half

years.

The'Diablo Canyon case involved a dispute over the <

extent to which and under what conditions intervenors might
~

be entitled to access to the applicant's security plan as

necessary information to the litigation of a contention

challenging the adequacy of the plan. On April.8, 1976, the

applicant filed a motion requesting that no discovery of the-

plan b'e permitted.23/ This motion was denied and eventually

appealed to the Appeal Board purcuant to 10 C.F.R. 52.718(i) .24/-

The appropriate procedures for disclosure of limited portions

of the plan were.not finalized until the Commission denied, on

September 15, 1977,25/ review of an Appeal Board decision of

t

--21/ ALAB-307, 3 NRC 17 (1976); ALAB-311, 3 NRC 85 (1976);
ALAB-327,.3 NRC 408 (1976); LBP-76-42, 4 NRC'580 (1976);
ALAB-391, 5 NRC 754 (1977).

22/ ALAB-411, 5 NRC 1412 (1977).

~~23/ See, Pacific Gas and Electric Company (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-410, 5 NRC 1398,
1400.(1977).

,

24/ Id. at 1401.

25/ CLI-77-23, 6 NRC 455 (1977).
,
.

1. s er , -ie*=w ....S e..-.-,w. . - e**- warmem '*"
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June 9, 1977 1/ setting forth the conditions under which limited2

access to the security plan would be afforded intervenors and

a qualified consultant._ The parties continue to this day to

dispute the implementation of the procedures outlined by the

Appeal Board on June 9, 1977.22/ Thus, if GE exercises its

appellate rights, the potential for delay must be measured

in years.

3. The relevance of the Reed Report to
the Issues in Controversy.

The NRC's Rules of Practice generally limit an
,

intervenor's right to discovery to matters relevant to their

contentions.28/ At least one licensing board has required

a higher standard of " probative value" because document produc-

tion was sought after the termination date for discovery.22/

In Clinton, the Appeal Board upheld a denial of discovery

because "none of the material was sufficiently significant to

the issue" for which it requested.32/ Intervenors have not,

i
1

1

26/ ALAB-410, 5 NRC 1398 (1977).

~~27/ In Pacific Gas and Electric Co. (Diablo Canyon Nuclear I

Power Plant, Units 1 and 2) ALAB-504 (October 27, 1978) )
slip og the Appeal Board vacated and remanded for further |
consideration a Licensing Board decision refusing to grant I
access to the security plan to Intervenors consultant. '

28/ 10 C.F.R. $ 2. 720 (f) (1) and 2.74 0 (b) (1) .

29/. Toledo Edison Co. (Davis-Besse Nuclear Power Station, Units
~~

1, 2 and 3), LDP-76-8, 3 NRC 199, 201 (1976).

30/ Illinois Power Co. (Clinton Power Station, Unit Nos. 1 and -

|~~~

2), ALAB-340, 4 NRC 27, 34 (1976). l

.

"
w , ---+--a, ~ v .o ---w,,,,--.- ,r w-y- e w 3- , w e- g.-e,-~,p,~ .-y,g g -9. ,w ,p .g r e g ,, . . .v.1,# #.
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'in this proceeding, made any showing of the relevance of the

Reed Report. Moreover, Applicants believe that the applicable

higher standard'of relevance cannot be met because the Reed

Report, as discussed below, is not necessary to a decision on

any issue:in controversy.31/ Finally, we believe the Licensing
-

Board's reliance on GE's offer of compromise as a basis for a

finding of relevance was improper for the reasons advanced by GE. '

4. The-Reed Report Is Neither
Necessary to the Resolution of
Any Issue in Controversy Nor
Sound Decisionmaking by the
Licensing Board.

There is nothing in the record which would indicate

the information in the Reed Report is necessary to a sound ;

decision. The Reed Report was written in 1974, and it is

reasonable to expect that events have changed since then to

make the Report out-of-date. It should be emphasized that

the Reed Report.was prepared, not as a safety analysis, but

rather as an internal self-audit to achieve product improve-
|

ment so that GE could improve its position in the LWR market

place. The document has been reviewed by the NRC Staff, the

staff of the Joint Committee on Atomic Energy, the Staff of

the House Subcommittee on oversite and Investigations of the

31/ This' higher standard of relevancy is also appropriate
~~

because.the Reed Report is proprietary. See: Consumers
Power Co. (Midland Plant, Units 1 and 2) , ALAB-35; 4 AEC
711, 714 (1971) in light of the decisions in Kansas City i

Gas and Electric Co. (Wolf Creek Nuclear Generating Sta- ;

tion, Unit No. 1) ALAB-327, 3 NRC 408, 416-17 (1976) and '

Pacific Gas and Electric Co.-(Diablo Canyon Nuclear-Power
Plant, Units 1 and 2), ALAB-410, 5 NRC 1398, 1402 and'fn.
12 (1977).- For-the procedures used by the Federal Courts
see the discussion in Hartley Pen Co. v. U.S.-District
Court, 287 F.2d 324, 330-31 (9th Cir. 1961).

i

, . , -, .-. . . . . _ . . _ - - . - - _ , _ , . . , . . . - . , . . _ , . - _ _ . . _ . . ~ . - _ . - - - _ . _ . _ _ _ . - _ . _ _ . . _ - . _ . . , . . - . - . ~ . ..-
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House Committee on Interstate and Foreign Commerce, and the |
|

staff of Congressman Dingell, Chairman of the Subcommittee ]

on Energy and Power of the House Interstate and Foreign

Commerce Committee. None of these reviewers sought to raise ;

new safety concerns with respect to the subject matter of

the Reed Report. Indeed, the NRC Staff reported to.GE that j

all safety issues were.either' resolved or the subject of the

NRC's program to resolve generic safety issues,32/ regarding

which the NRC Staff will present testimony in this proceeding.

Finally, nothing transpired at the evidentiary

hearings on October 11, 1978 - .the date of Intervenors'

request for the Report -- to indicate that suddenly the Report

became necessary to the adjudication of the issues. Dr. Gordon,

the witness on the stand when the Reed Report issue arose,

had not r'ead the Report, knew nothing of the Report's contents

and had not based his testimony on the Report. Thus, the

Reed Report would appear to be of no value as a cross-examina-

tion tool, including for purposes of impeachment.
'

Intervenors have suggested on several occasions 33/

that a review of the Reed Report is necessary to comply with

the River Bend decision.31/ Applicants do not believe that

; 32/ Motion to Quash p. 14.

--33/ Intervenors most recent expression in this regard is
found in their " Motion For Directed Certification" filed,

| on October 5, 1978.

34/ Gulf States Utilities Co. (River Bend Station, Units 1
~~

and 2), ALAB-444, 6 NRC 760 (1977).

- _ . - _ . _.___-_-u__ . _ . _ . . . _ ._. _
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this is the case. River Bend does not require, or even sug-

gest, that this Licensing Board'must review all cumulative

information notwithstanding its materiality for whatever

tangential value it might have.

However, GE expressed no reluctance to permit'the

Licensing' Board to review the Reed Report and determine

'whether.it mentions-any significant safety issues which

.might be relevant to a finding of reasonable assurance that

the proposed facility can be constructed and operated at |
|
ithe proposed location without undue risk to the health and

safety of the public. This Board's obligation under 10 CFR 1

S 50. 35 (a) ' to make such a finding prior to the issuance of

a construction permit is in addition to and independent of |

the Board's obligation to consider and dispose of issues

properly presented by parties'to-this proceeding.25/ This

obligation of the Board does not in any way make relevant

for any purposes, including discovery,,information not

relevant to properly admitted contentions.25/

35/ Id., p. 774.

36/ Id., p. 774 and 10 CFR SS 2.720(f) and 2.740 (g) (1) .

!

7 . . . . _ _ _ _ . . . ~ - _ . .
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Applicants fully endorse the offer made by GE

to provide the Reed Report for in camera inspection by the

Licensing Board and strongly urge that the Licensing Board

accept that offer to resolve any doubts it may have concern-

ing the safety implications of the Reed Report.37/ However,

Applicants believe, for the reasons discussed in this Brief,

that the Board should carefully separate its function as a

fact-finding body within the Nuclear Regulatory Commission

from its powers and duties as set forth in 10 CFR S 2.718 to

regulate the course of the hearings on the contested aspects

of these proceedings.

B. This Board Should Be Sensitive to GE's Proprietary
Interest

Applicants believe that because Intervenors request

for the Reed Report was made inexcusably late without good

cause, the subpoena of October 18, 1978 should be quashed.

Further, we believe that the River Bend decision cannot be

read as requiring the Board to review the Reed Report, and,

even if River Bend could be so interpreted, Intervenors are

not thereby entitled to access to the Report. However, if

notwithstanding the foregoing, the Board decides that Inter-

venors are entitled to portions of the Reed Report that may

be relevant to their contentions, the Licensing Board should

~~37/ At several points during the various on-the-record discus-
sions, the Licensing Board and the parties made reference
to matters admittedly beyond the presently admitted i
contentions (Tr. 4719-20, 5548-49, and 5570). It is
these discussions which lead Applicants to believe that
the issuance of the subpoena was based on more than
concerns relating to the allowable limits of discovery.

i
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appropriately modify the subpoena to limit its reach to only

relevant information. The Licensing Board should be sensitive

to striking a balance between GE's proprietary interest and

Intervenors' desire for use of the Reed Report, through the
,

use of in camera. review for relevance, along the lines

suggested by the Appeal Board in Diablo Canyon.38/

The Federal Courts have long held that although

commercially sensitive information is not entitled to absolute

secrecy under all circumstances, it should not be disseminated

needlessly.39/ In a discussion of this general area of the law,

the court in Hartley Pen Co. v. U.S. District Court, 287 F.2d

324 (9th Cir. 1961) stated:

The courts have generally recognized that
there is no definite privilege against disclosure
of trade secrets but that a disclosure of trade
secrets will be required only where such disclo-
sure is relevant and necessary to the prosecution
or defense of a particular case. We believe such '

to be the rule.
Id., p. 330 (emphasis supplied).

|
~~38/ In Pacific Gas and Electric Co. (Diablo Canyon Nucl'are

Power Plants, Units 1 and 2) ALAB-410', 5 NRC 1398 (1977) .

the security plan at issue is undoubtedly more sensitive
than most, if not all, other types of proprietary data.
Nonetheless, Applicants believe that the practice of in

i camera review for relevance is appropriate whenever
; requested by the party whose proprietary interests are

at stake.
'

39/ Compare: U.S. v. Serta Associates, Inc. 39 F.R.D. 136
~-

(N.D. Ill. 1961) wherein the Court quashed a subpoena
for confidential business data with Maritime Cinema Service
Corp. v. Monies En Route, Inc. 60 F.R.D. 587 (S.D.N.Y.
1973) wherein similar discovery was allowed.

L - _.
.
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We believe that the requirements of relevance '

and necessity'must be established where dis-
closure of a trade secret is sought whether,

sought under Rule 33 or 34, and that the' burden.
i

4 rests upon-the party seeking disclosure-to 1

establish that the trade secret sought is rele- I

vant and necessary to the prosecution or defense
of the case before a court is justified-in order-

,

1

ing disclosure.
Id., p. 331. -

| Generally, the degree of protection afforded sensitive infor-
,

k mation.is based on a balancing of interests. Where the

information is particularly sensitive, it will be' disclosed,

r

1 only after in camera review for relevancy and confidentiality

'[ by the court.40/-

An important_ factor which the Licensing Board

should consider is.the irreversibility of a decision to

(> provide'Intervenors access to the entire Reed Report. If,

after the Licensing Board's in camera review, it' determines,

,

that a review by the parties is necessary to a determination -

I of the relevance of some-limited portions of the Reed Report,

the Licensing Board can always enter an appropriate order.

However, once the entire Reed Report is released to Inter-

venors, GE has irretrievably lost some of the protection to

which it is entitled, and with respect to substantial parts
of the Reed Report, this loss would be needless. Applicants,

40/ Palmero v. United States, 360 U.S. 343,.354 (1959); Nader .~~ '

v. Butz, 60 F.R.D. 381, 384-5 (D.C.D.C., 1973).

i

t
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to the best of its knowledge, are unaware of any instance in

which an Atomic Safety and Licensing Board refused, when i

{.

asked', to review a proprietary document for relevancy prior

to ordering its production.

III

Conclusion

For the foregoing reasons, the Licensing Board

should grant GE's Motion to Quash, or, in the alternative

modify the subpoena to require only the production of role-

vant material. Moreover, Applicants support GE's request

for oral argument. Applicants believe that oral argument

is essential in order to assure complete understanding of

Applicants' position especially the serious and significant

cost penalties associated with delay.

Respectfully submitted,

g6/Jos9ph Gallo
,

|

YN /*%d
Paul M. Murphy ' /v ,

Attorneys for Applicants

Dated: November 7, 1978

ISHAM, LINCOLN & BEALE
1050 17th Street, N.W.
Suit.e.701
Washington, D.C. 20036

| (202) 833-9730

ISHAM, LINCOLN &.BEALE
One First National Plaza
Chicago, Illinois 60603

'

| (312) 786-7500 -
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BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the matter of the Application of ) Docket Nos. 50-556
Public Service Company of Oklahoma, ) 50-557
Associated Electric Cooperative, Inc. )

and )
Western Farmers Electric Cooperative, Inc.)

) %
(Black Fox Station, Units 1 and 2) ) ggy
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I hereby certify that a copy of the foregoin
&l t@\

APPLICA 'S ' BRIEF IN SUPPORT OF GENERAL ELECTRIC'S MOTION

TO QUASH dD3POENA was mailed, postage prepaid, in the United

States Post Office, this 7th day of November, 1978, to the

following:

Sheldon J. Wolfe, Esquire L. Dow Davis, Esquire
Atomic Safety and Licensing William D. Paton, Esquire

Board Panel Colleen Woodhead, Esquire
U.S. Nuclear Regulatory Counsel for NRC Staff

Commission U.S. Nuclear Regulatory
Washington, D.C. 20555 Commission

Washington, D.C. 20555
,

Mr. Frederick J. Shon, Member
Atomic Safety and Licensing Mr. Clyde Wisner

Board Panel NRC Region 4
U.S. Nuclear Regulatory Public Affairs Officer

Commission 611 Ryan Plaza Drive, Suite 1000
Washington, D.C. 20555 Arlington, Texas 76011

Dr. Paul W. Purdom Joseph R. Farris, Esquire
Director, Environmental Studies John R. Woodard, III, Esquire

Group Green, Feldman, Hall & Woodard
Drexel University 816 Enterprise Building
32nd and Chestnut Streets Tulsa, Oklahoma 74103
Philadelphia,_ Pennsylvania 19104

Andrew T. Dalton, Esquire
1437 South Main Street, Suite 302
Tulsa, Oklahoma 74119
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Mrs.'Ilene H. Younghein Mr. Vaughn.L. Conrad

Oklahoma City, Oklahoma 73112.
Public Service Company of3900-Cashion Place.

Oklahoma .;

P.O. Box 201
Atomic. Safety and Licensing Tulsa, Oklahoma 74102

Appeal Board Panel
U.S. Nuclear Regulatory Mr. T. N.' Ewing

Commission Acting Director. 1

Washington, D.C. 20555 Black Fox Station Nuclear' Project !

.
Public Service Company of

Atomic Safety and Licensing Oklahoma
Board Panel P.O. Box 201 . .

*

U.S. Nuclear Regulatory Tulsa, Oklahoma 74102
Commission

Washington, D.C. 20555- Mrs. Carrie Dickerson
Citizens Action for Safe

Docketing and Service Section Energy, Inc.
Office of the Secretary of P.O. Box 924

the Commission Claremore, Oklahoma 74107
U.S. Nuclear Regulatory

Commission Mr. Maynard Human
Washington, D.C. 20555 General Manager-
(20 copies) Western Farmers Electric

Cooperative
Mr. Lawrence Burrell P.O. Box 429 -

Route 1, Box 197 Andarko, Oklahoma 73005
Fairview, Oklahoma 73737

Dr. .M. J. Robinson-
Mr. Gerald F. Diddle Black & Veatch
General Manager P.O. Box 8405
Associated Electric Cooperative, Kansas City, Missouri 64114

Inc.
P.O. Box 754 George L. Edgar, Esquire
Springfield, Missouri 65801 Kevin P. Gallen, Esquire

Morgan, Lewis & Bockius
Suite 700
1800 M Street, N.W.
Washington, D.C. 20036
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