UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 208680001
February 17, 1998

Ms. Patricia Borchmanr
170 Walker Way
Vista, CA 92083

Dear Ms. Borchmann

Reference 1: Letter from the U.S. Nuclear Regulator, Commission
5. Collins, to P. Borchmann, dated September 22. 1997

L S Ve

his letter responds to your letter of October 21, 1997. which replies t¢
e‘erence 1. With respect to your assertion that additional information tc

upport your petition must be submitted within 30 days to be included in you
)€ 1

etition, this 1s not correct. Any additional informatior that you submit f
SR E N » - .~ ~ & ~ " "N 19 < - " o o
consigeration as part of your 2.206 pet “ion will be reviewed and considered

your October 21 letter, you refer to a statement in Reference
\al 1ndi1cated there was no need for the NRC to grant your request for

*d1ate action based on your concern that NRC fragments issues and does not
§ 1ssué should be 1ncluded 1r

address them in total YOu suggest that thi

Enclosure 1 of Reference 1 1n order to define the full scope of the future
noted. we informed you that we will review this concern ir
10n pursuant to 10 CFR 2.206 and discuss whether the 1ssues
a8 whole reveal trends or systemic problems. Therefore

10N Or

on or need for revising Enclosure 1 of Reference 1

there

e

' of your letter, rega'61ng the function of the pl:
spent fuel pool (3¢P), you refer to a July 3!
the >an Diego Regional Water Quality Contro)

her the 1icensee nor the NRC credits the plastic e
leakage " You also cite a February 28, 1995, letter from South

Edison (SCE) to an individual that discusses the membrane's fur

states that 1t controls leakage into and out of the concrete Ou 1ndicate

that these letters are contradictory and support your assertion that the NR(
fragments issues and displays a careless lack of attention to detail. As we
noted in Reference 1, the issue concerning the function of the plastic
membrane involves U v 1 only (Units 2 and 3 dc not have such a membrane) and

thereforl, 1s not relevant t5 your petition related to Units 2 and 3. As a

result, thi: issue will not be included in our final evaluation. With regard

Lo your assertion that the referenced letters support ycur concern that the

NRC fragments issues and displays a careless lack of attention to detail the

NRC was not a recipient of the SCE letter. The staff has conducted a searct

of 1icensing correspondence for SONGS and concluded that in its safety
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evaluations. the NR( :

for which credit was g1 C he membrane. We however e Qu
handiing of this 1ssue 1n our review to deterrine \ _.nor 155u€s Considered 8
a whole reveal trends or systemic problems associated with the safe operatior
of the SONGS units

1reneinn Aers ey ar sma A
icens rlr, gel ard

< we

In Item 3 of your letter, you refer to concerns related to "manipulated data
and adjusted modeling techniques “ In Reference 1. we informed you that you
nad not provided any specific examples to support your concerns. In your
October 21 letter, you mentioned a concern of another individual about smal)
break loss-of-coolant accidents (SBLOCA) and also stated that since we did r
provide the individual with the computer codes he requested (al) computer
codes used by the nuclear indust: y to obtain their clad temperature results
we knowingly wittiheld pertinent data. The referenced concern of another
individual about SBLOCA and assertion that the NRC withheld certair
information from that individual does not set forth sufficient fact:s

Support addressing your concern about "manipulated data and adjuste
techniques”™ 1n an action concerning San Onofre Units 2 and 3 pursua

b
& &\

In general, with regard to your SBLOCA concerns. the NRC uses the conc
gesign Dasis &ccident approach to evaluate this accident. Analyses ar
performed on the design basis SBLOCA using certair assumptions and, ac a
result, the emergency core cooling systems must be capabie of assurin. with &
high level of probabi11ty that fuel claacing temperature criteria would not be
exceeded. For the design basis SBLOCA, NRC considers (1) the most 1imiting
break flow, (2) 1imiting single failures, and (3) tn. consequences of a
coincident loss of offsite power. The NRC 1s confident that if a SBLOCA of
th1s nature occurred. fuel cladding temperature 1imits would not be exceeded
If additional failures occur or those failures are more damaging than the
gesign Das1s event, as occurred at Three Mile Island (TMI1) in 1979
unacceptable fuel temperatures may result. Such an event is very unlikely
However, 1f fuel damage occurred. the reactor building containment would 1imit
the release and thus the health consequences of the accident. as demonstratec
at TMI during the 1979 accident. Following the TM] accident numerous
actions. ncluding design changes, were required of all licensees. We have
dgocumented these actions in NUREG-0660., "TMI-2 Action Plan.“ and

NUREG-0737, "Clarification of TMI Action Plan Requirements “ The NRC alse
continues, ¢ part of an overall regulatory process. to investigate 1ssues and
concerns to getermine whether any additiona’ improvements are warrznted

not

Furthermore, with regarg to the requested computer codes. such codes a ot
As

r
within the possession of the NRL hese codes are proprietary document
8 resuit, 1f they were in our possession they would be exempt from public

disclosure pursuant to 10 CFR 2.790. However. when a report 1s submitted tc¢
the NRC for generic review and approval, a non-proprietary version of the
report and the NRC safety evaluation are available in the NRC Public Document

Room The evaluation related to the SBLOCA methodology used for SONGS can be

e
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Patricia Borchmanr

In 1iem 4 of your letter, you raise a + nera)l concern about the production of
tritium from nuclear power plant operation. In accordance with U.S NRC
Management Directive (MD) B.11, a petition will be reviewed under the
requirements of 10 CFR 2.206 1f 1t meets reriain criteria A copy of this M
15 enclosed for your information. One criteria is that the request 1s not
sImply a general assertion without supporting facts. The petitioner must
provige some support beyond the bare allegation. Your discussion related tc
tritium does not provide the necessary supporting informatico. to be considered

\r

under 10 CFR 2.206 and will not be included in our final decision

In 1tem 5 of your letter. you raise concerns regarding low-level radiatior
exposure based on a recent study by tnhe University of California. Los Ange les
(UCLA)" and assert that NRC standards for airborne and waterborn effluent
10 CFR 50.36a and 10 CFR Part 20) dismiss the cumulative effects of low leve
tive wastes. This matter is not with'n the scope of 10 CFR 2.20¢
Ch an 15sue must De raised with th2 NRC by petition for rulemaking
0 10 CFR Part 2, subpart H, which governs the issuance. amendment
C regulations (copy enclosed

:
10 C
2 -
0f NE

your letter, you refer to concerns regarding SCE's taking a
In profits than in the public’s heaith and safety. You state

costs $600.000 a day in revenue and, as a result. SCE strives
ges 10 @ minimum. You suggest that because the NRC has access tc
outages, the staff should review factors used in the decision t¢
2 and 3 to service. We have responded to these concerns ir

In that you have provided no new relevant information. we plar
additional action pursuant to 10 CFR 2.206 to address these

In the last paragraph of your October 21 letter. you refer to deregulation of
the electrical industry as noted in your letter of Juiy 11, 1997. You state
that this 1ssue was omitted by the NRC by oversight or by deliberate desigr
and you oppose the absence of any response on this issue. A careful review of
your letters of June 23, June 28, and July 11, 1997, revealed no discussior
related to deregulation of .. electrical industry. However. the NRC has
discussed dereguiation in NRC Technical Issue Paper (TIP) 38, “"Effects of
Industry Deregulation.” which is enclosed or your review

' Morgenstern, Hal, et al.. "tpidemiology Study to Determine Possible
Adverse Effects to Rocketdyne/Atomics International Workers From Exposure tc¢
lon1zing Radiation,"” unpublished report to the Public Health Institute
Berkeley, CA, June 1997
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Mr. R W. Krieger, Vice President Resident Inspector/San Onofre NPS
southern California Edison Company €/0 U.S. Nuclear Regulatory Commis
san Onofre Nuclear Generating Station Post Office Box 4329

P. 0. Box 128 2an Clemente, California 92¢

San Clemente, California 92674-0128

Mayor
C'a‘rmar Board of Supervisors City of San Clemente
ounty of San Diegc 100 Avenida Presidio
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an Drego, California 9210]
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Mr. Dwight E. Nunn, Vice President
southerr. California Edison Company
San Onofre Nuclear Generating St
P.O. Box 128

San Clemente, California 9267
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Mr. Harold B. Ray

Executive Vice Pre: ‘dent

Southern California Egs

San Onofre Nuclear G

P.0. Box 128
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ornia Department of Health Services
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Conv 2

Regional Administrator. Regio

U.5. NuClear Regul atory
Harris Tower & FPavilior

611 Ryan Plaza Drive. Suite 400
Ariington, Texas 76011-8064

Mr Terr) kjnter

Manager, Power Oprra"ﬁ'f

San Drege ga< & tlectric Company
P.0. Box 183

San Diego, Calviornia 92112-415(
Mr. Steve Hsu

Radiologic Health Branch

State De:a'tmert of Health Services
Post Office Box 942732

Sacramento, California 94234
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2.79%0(¢)

PART 2 « RULES OF PRACTICE FOR DOMESTIC LICENSING FROCEEDINGS ..

That Information submitted In a rule
making proceeding which subsequent.
ly forms the basis for the fina) rule
Will not be withheld from public d.

closure by the Commission and will

E NotL be returned o the applicant after
= denial of any application for withhold
F ing submiited In connection with that
g Information. 1f & request for withhold-
Ing pursuant Lo paragreph (b) of this
seclion s granted. the Commission
will notify the applicant of its determi.
nation o withhold the information
b!rorr. public disclosure

F (d) The following Information shall
be deemed Lo be commercia) or finan.
cial information within the meaning
of § .17 ax4) of this chapter and sha.)
be subject to disclosure only in accord.
Ance with the provisions of §9.19 of
this chapter
(1) Correspondence and reports to or
from the NRC which contain informa.
g Yon or records concerning a licensee's
& Or applicant's physical protestion or
v\ material control and accounting pro-
§TAam Jor soecial nuclear material not
otherwise “ated as Safeguards In-
‘armation v ied a8 Na'lonal Be
*ity Informav... or Restricted Data
(2) Information submitted in confl-
Ldence to the Commission by a foreign

source

r (¢) The presiding officer, if Any, or

the Commission may, with reference
gw the NRC records and documents
;msde avaliable pursuant to this sec.
& Lion, issue orders consistent with the
@ provisions of this seclion and

Ll 2.T40(e)

Subpart H — Rulemaking

rl 2.800 Scope of rulemeking

This subpart governs the lssuance
= Amendment and repeal of regulations
£ In which participation by Interested

Persons is prescribed under section 583
Lol Title 8 of the U8 Code

rl 3801 Initation of rulemaking

E» Rulemaking may be initiated Ly the

Commission at itz own ‘nstunce on

£ the recommendation of another
agency of the United States or on the
pelition of any other interested
person

§ 2.802 Petition for rulemaking

B> (3) Any interested person may
petinon the Commission 10 issue,
amend or rescind any regulation. The
& petition should be addressed 1o the

§ Secrewry, U.S Nuclear Regulatory
& Commission, Washington, DC
20555-0001, Atntention: Rulemakings
and Adjudications Staff

(b) A prospective petitioner may
consult with the NRC before filing a
petition for rulemaking by writing the
Director, Freedom of Information and
Publications Services, Office of

) Administration, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, Auention: Chief, Rules

eview and Directives Branch. A

vospective petitioner may also
telephone the Rules Review and
Directives Branch on (301)415-7158
ortoll free on (800) 368-5642

E (1) In uny consultetion prior 1o the
filing of @ petiion for rulemaking. the
Assistance thal may be provided by the
NRC stufl is limited to=—

(1) Describing the precedure and
process for filing and responding 1o &
petition for rulemaking

(1) Clarifying an existing NRC
reguistion and the basis for the
regulalion; and

(111) Assisting the prospective
pel.aoner to clarfy s potential petition
80 that the Commission is able to
understand the nature of the issues of

concern o the petitioner

(2) In any consultation prior to the
filing of & petition for rulemaking, in
providing the sssistance permitied in
paragraph (L)(1) of this scction. the NRC
stall will not draft or develop text or
sllernative spprosches to addre:s
matlers in the prospective petiticn for
rulersking

2.802(e)

p—

(¢) Each petition fileg under Lhis sec
tion shall

(1) Bet forth s genera! solution to
the problem or the substance or text
of any proposed regulation or amend
ment, or specify the regulation which
s Lo be revoked or anmended

(2) State clearly and concisely the
peLitioner's grounds for and interest in
the action requested

(3) Include & statement in support of
the petition which shall set forth the
specific issues involved, the petition

er's views or areuments with respect to
those leiues, relevant technical. scien-
Ufic or other data involved which s
reasonably avallable to the petitioner,
and such other pertinent information
&3 the petitioner deems necessary o
Support the action sought. In support
of its petition, petitioner should note
Any specific cases of which petitioner
Is aware where the current rule is
unduly burdensome, deficient or
needs Lo be strengthened

(d) The petitioner may request the
Commission to suspend all or any part
of any licensing proceeding to which
Lhe petitioner is a party pending dispo
leon of the petition fer rulemaking
o i

(e) I1 it Is determined that the petl
tior includes the information reguired
by paragraph (¢) of this seciion and s
complete, the Director, Division of
Freedom of Information and Publica-
tions Services. or designee, wil) Assign
& docket number to the petition, will
Cause the petition to be formally dock-
eled. and will deposit a copy of the

;
£
7

docketed petition in the Commiss.on's
Puklic Document Room Public ¢om
ment may be requested by publication
of & notice of the aocketing of the pe.
ttion In the Proeral Recistrn or, in
Appropriate cases. may be invited for
the first time upon publication In the
Prorral Recistir of a proposed rule
develuped in response to the petition
Publication will be limited by the re.
Quiremments of section 181 ¢ the
Atomic Energy Act of 1954 As amend

ed, and may be limited Dy order of the
Commission




2805(a)

PART 2 « RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS .-

g
(1) If 1t s determined by the Execu.

Live Director for Operations that the
petition does not Include the informas.
tun required by parsgraph (¢) of this
section and is ircomplete, the pelition
er will be notified of tnatl determins
tion and the respects In which the pe
tition is deficient and will be accorded
AN opportunity to submit additional
Gata. Ordinarily this determination
will be made within 30 days from the
date of receipt of the petition by the
Qffice of the Secretury of the Com.
mission. If the petitioner does not
submit additional data Lo ecorrect the
deficiency within 80 days from the
date 0 ..olfication to the petitioner
that the petition Is incomplete. the pe.
tition may be returned Lo the petition.
or without prejudice o the right of
the petitioner Lo flie & new petition.

\ee

(8) The Director, Division of Freedom
of Information and Publications
Services, Office of Administration, will
prepare on & semiannual basis o
summary of petitions for rulemaking
before the Commission, including the
status of sach petition. A copy of the
report will be available for public
inspection and copying for & fee in the
Commission's Public ant Room,
2120 L Sueet, NV, Washington, DC

-~

-

&
-

K
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-
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&

§2.803 Determination of petition.

No hearing will be held on the peti-
tion uniess the Comunission deems it
Mdvisable. If the Commission deter-
mines that sufficient resson exists it
will publish & notice of proposed rule-
making. In any other case, it will deny
the petition and will notify the peti-
tioner with & simple statement of the
grounds of denlal

1504 Notice of proposed rulemaking.

(8) Except as provided by paragraph
(d) of this section, when the Commis
sion proposes to adopt, anend, or
Fepeal a regulation, It will cause to be
published In the Pepemar Recisten s
hotice of proposed rulemaking, uniess
all persors subject to the notice are
named and either are personally
served or otherwise have actual notice
in sccordance with law

—

g

) The notice will include

(1) Either the terms or substance of
the proposed rule, or a specification of
the subjects and ssues Involved:

(2) The manner and time within
which interested members of the
public may comment, and a statement
that coples of comments may be exam.
ined in the Public Document Roa:

(3) The authority under whki h the
regulation is proposed

(4) The time, place, and nature of Lae
public hearing, if any;

(5) 17 & hearing is to be held, designs-
tion of the presiding officer and any
special directions for the conduct of the
hearing, and

(6) Such explanatory statement as the
Commission may consider appropriate

(¢) The publication or service of no
tice will be made not less than fifteen
(15) days prior to the time fixed for
hearing, i’ any, unless the Commission for
#ood cause stated in the nrtice provides
otherwise.

s

{d) The notice ard comment
Provisiens contained in paragraphs (a)
(b). and (<) of this section will not be
required 10 be applied—

(1) To interpretative rules. genera!
slatements of policy. or rules of agency
organization. procedure or praciice or

(2) When the Commission for good
cuuse finds that notice and public
comment are imprecticable
unnecessary. or contrary to the public
interes!. and are not required by statute
This finding. end \he reasons therelor
will be incorporate | into any rule issued
without notice and comment for good
ceuse

(e) The Commission shull provide for
# J0-day poat-promulgation comment
period for—

(1) Any rule adopted without notice
end comment under the good cause
exception on paragraph (d)/2) of this
section where the basis is that notice
and comment is “impracticable or
“contrary 1o the public interest.’

(2) Any interpretative rule, or general
statement of policy adopled withou!
notice and comment under paragraph
(d)(1) of this section, except for those
cases for which the Commission find»
that such procedures would serve no
public interest. or would be s0
burdensome as to outweigh any
foreseeable gain

(N For any post-promulgation
comments received under paragraph (e)
of this section. the Commission she!l
publich & statement in the Federa!
Register containing an evaluation of the
significant comments and any revisions
of the rule or policy statement made a3 »
result of the comments and their
evaluation

{ Ls0s Participation by nterested
PEROnE

(8) In all rulemaking proceedings
conducted under the provisions of
§ 2.804(a). the Commission will afford
interested persons an opportunity to
participate through the submission of
statements. information. opinions. and
&rguments in the manner stated in the
notice. The Commission may grant
additional ressonable opportunity for
the submission of comments




2.805(b)
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PARY 2 + RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS . . .

(b) The Commission may hold in
formal hearings st which interested per
sons may be heard, adopting procedures
which in its judgment will best serve the
purpose of the hearing

§ 2806 Commimsion sction

The Commission will incorporate is
the notice of adoption of a regulation »
concise general statement of its basis and
purpose, and will cause the notice and
E regulation to be published in the FED-

ERAL REGISTER or served upon af-
E, fected persons.

§ 2807 Effective date.

The notice of adoption of » regulation
will specify the effective date. Publication
or service of the notice and regule‘ion,
other than one granting or recogrizing
exemptions or relieving from restrictions,
will be made not less than thirty (30)
days prior to the effective date unloss the
Commussion directs otherwise on good
cause found and published in the notice

of rule making
-

§ 2808 Authority of the Secretary to
Rule on Procedural Matters

When briefs, motions or other papers
listed herein are submitted to the Com-
mission itsell, as opposed to officers who
have been delegated suthority to act for
the Commission, the fecretary or the
Assistant Secretary & authorized to

(a) Prescribe schedules for the filing
of statements, information, briefs mo-
tions, responses or other pleadings, where
such schedules may differ from those
elsewhere prescribed in these rules or
where these rule: do not prescribe a
schedule

(b) Rule on motions for extensions of
time,

(¢) Reject motions, briefs, pleadings,
and other documents filed with the Com-
mission later than the time prescribed by
the Secretary or the Assistant Secretary
or established by an order, rule, or
regulation of the Commission unless good
cause is shown for the late filing, and

(d) Prescribe all procedural arrange-
ments relating to any oral argument to be
held before the Commission.

§ 2800 Participation by the Advisory
Commitiee on Resctor Sefepuards.

(#) In its advisory capacity to the
Commission, the ACRS may recommend
that the Commission Initiate rulemaking
in & particular ares. The Commission
will respond to such rulemaki
recommendation in wriling within 90
days. noting its intent to implement,
study, or defer action on the

recommendation. In the event the
B Commission decides not to sccept or

decides 10 defer action on the

recommendation, it will give its reasons
¥ for doing 80 Both the ACRS
recommendation end the Commission's
response will be placed in the NRC
Public Document Room following
transmittal of the Commission's
respose to the ACRS.

$ ) When a rule involving nuclear
salety matters within the purview of the
ACRS is under development by the NRC
Stafl, the Stafl will ensure that the
ACRS is given an opportunity to provide
advice at approprisie stages and to
identify (ssues to be considered during
rulemaking bearings.

b

$2.0'0 NAC size standaros

The NRC shall use the size standards
contained in this section to determine
whether s licensee qua!ifies as & small
entity in its regulstory programs

(8) A small business is a for-profit
concern and is o~

(1) Concern that provides s service or
& concern not engaged in manufacturing
with aversge gross receipts of $5 million
or less over its last 3 completed fiscal
years or

(2) Manufscturing concern with an
average number of $00 or fewer
employees besed upon employment
during each pey period for the
preceding 12 calendar months

(b) A small organization is & not-for-
profit organization which is
independently owned and operated and
has annual gross receipts of $5 million
or less

(c) A small governmental jurisd.ction
is s puvernment of a city, county, town,
township, village, school district, or
special &ntrxct with » popuistion of less
than 50,000

(d) A small educational institution is
one that is—

(1) Supported by a qualifying small
governmental jurisdiction; or

(2) Not state or publicly supported
and has 500 or fewer employees

(e) For the purposes of this section,
the NRC shall use the Small Business
Administration definition of receipts (13
CFR 121.402(b)(2)). A licensee who is &
subsidiary of a large entity does not
E'\uhf) as 8 small entity for purposes of

is section

O

—

3> (1) Whenever appropriate in the
interest of administering statutes and
reg . lations within its jurisdiction, it is
the practice of the NRC to answer
inquiries from small entities concerning
information on and advice about
compliance with the statutes and
regulstions that affect them. To help
smuall entities obtain information
z\;\.:k]_v the NRC has established a toll-

telephone number at 1-800-368-

LSMZ
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PART 2.« RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS.-

Bubpart | -Special Procedures Applicable
to Adjudicatory Proceedings Involving
Reatricted Data and/or National
Security lnformation

§ 2900 Purpose.

This wbpart b imued purmsuant to
section 18] of the Atomic Energy Act of
1954, s amended, and section 201 of the

Energy Reomganization Act of 1974, as
emended, to provide such procedures in

§ 2902 Definitions.

As used in this subpart

(2) “Governmen. agency" means any
executive department, commission, inde-
pendent establishment, corporation,
wholly or partly owned by the United
States of America, which is an instrumen-
tality of the United States, or any board,
buresu, division, service, office, officer,
suthority, administration, or other estab-

procesdings subject to this pert as will

lishment in the executive branch of the

£ offectively safeguard and prevent disclo- §§ Government.
§ wure of Restricted Data and National

(%) “interested party” means a party

Security Information to unsuthorized & having an interest in the issue or isues to
permins, with minimum impairment of § Which particular Restricted Data or s

procedural rights.
§ 2901 Scope.

This subpart applies to all proceedings
subject to subpart G.

tional Security Information is rele :nt.
Normally the interest of » party in an
issue may be determined by examination
of the notice of hearing, the answers and
replies.

(¢) The phrase “introduced into a
proceeding™ refers to the introduction or
incorporation of testimony or documen-
tary matter into any part of the official
record of a proceeding subject to this

%

(e) “Party,” in the case of proceedings
subject to this subpart includes a penon
sdmitted as » party pursuant to § 2.714
or in interested State admitted pursuant
to § 2.715(c)

§ 2.903 Protection of restricted dats and

£ national security information.
§  Nothing in this subpart shall relieve

2-a8

any person from safeguarding Restricted
Data or National Security Information in
accordance with the applicable provisions
of laws of the United States and rules,
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PART 2 « RULES OF PRACTICE FOR DOMESTIC: LICENSINTG PROCEEDINGS - ..

regvistions or orders of any Government
Agency

§ 2.904 Classification assistance

On request of any party to » proceed-
ing or of the presiding officer, the Com-
mussion will designate s representative to
advise and assist the presiding officer and
the parties with respect to security class
ification of information and the safe-
guards to be observed
§ 2905 Access to restricted dats and

national security imformation for par

ties security clesrances

(a) Access to restricted dats and na
tonal security information iatroduced
into proceedings Except as provided in
paragraph (h) of this section, restricted
data or national security information
introduced into & proceeding subject to
this part will be made available to any
interested party having the required secu-
rity clearance. 1> counse! for an inter-
ested party provided the counsel has the
requirsd security clearance, and to such
additional persons having the required
security cleararce as the Commission or
the presiding officer srmined are
needed by such party for adequate pre-
paration or presentation of his case

{¢) The Commission will consider 1o
quests fo. sppropriste securt'y clearances
in reasonable numbers pursiant to this
section. A reasonable charge v<ll be made
by the Commission for costs o) security
clearance pursuant to this sectior

(d) The presiding officer ma; certify
to the Commission for its consic'erstion
and determination any questions elatirg
1o sccess to Restricted Data or Nalional
Security Information ariging under this
section. Any party affected by a deter
mination or order of the presiding officer
under this section may sppeal forthwith
to the Commission from the determins
tion or order. The filing by the staff of an
appeal from an order of » presiding
officer granting access to Restricted Data
or National Security Information shall
Stay the order pending determination of

the appeal by the Commission.
(¢) Applicstion granting sccess to re-

stricted data or national security informs
tion. (1) An application under this sec
tion for orders  ranting acces to
restricted data or national security infor-
mation net received frem sncther Cov.
ermment agency will normally be < 4
upon by the preaiding officer, or Jf »
proseeding is not before a presiding of-

Where the interest of such party will not @ ficer, by the Commission. (2) An applics-
{ be prejudiced, the Commission or presid- [ tion under this section for orders granting
ing officer may postpone action upon ang access 10 restricted dats or vational secur

spplcation for access under this subpare-
gaph until after » notice of hearing,
answers, and replies have been filed.

(b) Access to Restricted Data or N»
tional Security Information not intro-
duced into proceedings. (1) On applics-
tion showing that asccess to Restricted
Data or National Security Information
may be required for the preparstion o: »
party's case, and except as provided in
paragrapn (h) of this section, the Com-
mission or the presiding officer will issue
an order granting sccess to such Re-
stricted Data or National Security Infor-
mation to the party upon his obtaining
the required security clearance, to coun
sel for the party upon their obtaining the
required security clearance, and to such
other individuals az may be needed by the
party for the preparation and presenta-
tion of his case upon their obtaining the
required clearance.

(2) Where the interest of the party
applying for access will not be preiudiced,
the Commission or the presiding officer
may postpone action on an application
pursuant to this paragraph until after a
notice of hearing, answers and replies
have been filed

ity information where the information
has been received by the UCommission
from another Government age ¢y will be
acted upon by the Commission

(N To the extent practicadl:, an appli-
ation for an order granting s:cess under
this section shall describe th.e subjects of
Restricted Data or Naiional Security In-
formation to which access is desired and
the level of clasification (confidential,
mcret or other) of the information; the
reasons why sccesm to the information is
requested; the names of individuals for
whom clearances are requested; and the
reasons why security clearances are being
requested for those individuals.

(2) On the conclusion of a proceeding,
the Commision will terminate all orders
issued in the proceeding for sccess to
Restricted Data or National Security In-
formation and all security clearances
ganted pursuant to them; and may issue
such orders requiring the disposal of
classified matter received pursuant to
tham or requiring the observance of other
procedures to 1afeguard such classified
matter as it deems necerw y to protect
Restricted Data or Natiunal Security in-
formation.
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(h) Refusal to grant sccess to re.
stricted data or national security informa-
tion. (1) The Commission will not grant
Sccess to restricted date or national secur-
ity information unless it determines that
the granting of sccess will not be inimical
to the common deferse and security
(2) Access to Restricted Dats or National
Security Information which has been
received by the Commission from another
Government agency will not be granted
by the Commission if the originating
agency determines in writing that access
should not be granted. The Commission
will consult the originating agency prior
to granting sccess to such data or infci-
mation received from another Govern-
ment agency.

§ 2.906 Obligation of rarties to avoid
mtroduction of res ricted dats or na-
tional security info . ation

It is the obligaticn of all parties in a
proceeding subject to this part to avoid,
where practicable, the introduction of
Restricted Data or National Security In-
formation into the proceeding This obl:
gation rests on each party whether or .ot
all other parties have the require’ secur-
ity clearance,

§ 2.907 Notice of imtent to introduce
restricted dats or mational security
nformation.

(a) If, at the time of publication of
notice of hearing, it appears 1o the staff
that it will be impracticable for it to
avoid the introduction of Restricted Data
or National Security Information into the
proceeding, it will file a notice ¢ intent
to introduce Restricted Dats or National
Security Information.

(b) If, at the time of filing of an
answer to the notice of hearing it appears
to the party filing that it will be impracti-
cable frr the party to avoid the introduc-
tion ol Restricted Data or Nationa! Secur-
ity Information into the proceeding, the
party shall state in the answer a notice of
intent to introduce Restricted Data or
National Security Information into the
proceeding

(c) 1, at any later stage of & pruceed-
ing, it appears to any party that i« will be
impracticable to avoid the int* )duction
of Restricted Data or National Security
information into the proceeding, the
party shall give to the other parties
prompt uritten notice of intent to intro-
duce Restricted Data or National Security
Information into the proceeding

(d) Restricted Data or Nations! Secur-
ity Information shall not be introduced
into a proceeding afier publication of »
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notice of hearing unless » notice of intent
has been filed in sccordance with
§ 2908, except s permitted in the dis
aretion of the presiding officer when it i
clear that no party or the public interest
will be prejudiced
§ 2908 Contents of notice of intent to
Imtroduce restricted dats or other ns
thonal mcurity mformation.

() A party who intends to introduce
Restricted Dats or other National Secu-
rity faformation shall flle a notice of
intent with the Secretary. The notice
shall be unclasified and, to the extent
consistent with classificstion require
ments, shall include the following

(1) The s=ubject matter of the Re-
stricted Data or other National Security
Information which it is anticipated will
be involved

(2) The highest level of classification
of the information (confidential, secret,
or other),

(3) The stage of the proceeding at
which he anticipates a need (0 introduce
the information; and

(4) The relevance and materiality of
the information to the issues on the
proer ‘ding.

(t ‘o the discretion of the presiding
officer, mich notice, when required by

2910 Unclassified sistements ré

Quired.

(2) Whenever Restricted Dats or other

ational Security Information b intro-
duced into & procesding, the pasty offer
ing it shall submit t the ;residing officer
and to all parties to the proceeding an
unclassified statement setting forth the
Information in the clasified matter as
accurstely and completely as possible.

(b) In sccordance with such proce-
Gures s may be agreed upon by the
parties or prescribed by the presiding
officer, and after notice to all parties and
opportunity to be heard thereon, the
presiding officer shall determine whether
the unclasufied statement or any portion
of it, toartiar with any sppropriate modi-
fications suggested by any party, may be

2.1000

(¢) The relevance and materiality of
the Restricted Data or other National
Security Information to the isues in_the
preceeding, and its competence. are
clearly estadlished; and

(b) The exclusion of the Restricted
Data or other National Security Informs
tion would prejudice the interests of a
party or the public interest.

§ 2912 Weight to be sttached to class
fied evidence

In consid: g the weight and effect of
any Restrictad Data or other National
Security Information received in evidence
o which an interested party has not had

portunity to receive access, the presid-

officer and the Commission shall give
to such evidence such weight as is appro-

substituted for the classified matter or 5::'203?.’“:; c‘:cyu::(km:; “;P:Ohﬂ,:
any portion of it without prejudice to the $

intorest of any party or to the public
interest

(c) If the presiding officer determines
that the unclassified statement, together
with such unclassified modifications as he
finds wre necessary or appropriate to
protect the interest of other parties and

the public interest, adequately sets forth
information in the classified matter which
B relevant and material to the issuse in

§ 2.907(c), may be given orally on thefthe proceeding, he shall diract that the

record.

§ 2.909 Rearrangement or suspension of

procesdings

In any proceeding subject to this part
whare ¢ party giver notice of intent to
introduce Restrictec Dsta or other Na-
tional Security Inforination, and the pre
Hding officer determines that any other
interested party does not have required
sscurity clearances, the presiding officer
may in his discretion

(8) Rearrange the normal order of the
proceeding in & manner which gives such
interested partier an opportunity to ob
tin required security clearances with
minimum dalay in the conduct of the
proceeding

(b) Suspend the proceeding or any
portion of it until all interested parties
have had opportunity to obtain required
security clearances. No proceeding shall
be suspended for such reasons for more
than 100 days except with the coasent of

presiding officer that further suspension
of the proceeding would not be contrary
1o the public interest.

(¢) Take such other action as he dster
mines to be in the hest interest of all
parties and the public.

Septembe- 28, 1994

classified matter be excluded from the

§ncord of the proceeding. His determins-

tion will be considered by the Commis
SOn a2 & part of the decision in the event
of review,

(d) If the p esiding officer determines
that an unclassi'ed statement does not
sdequately presen the informatior con-
tained in the clam fied matter which is
relevant and material to the issues ir the
proceeding, he shall include his r A
hi* determination. This detr .umnation
thall be included as part of the record and
will be considersd by the Commision in
the event of review of the determination.

(¢) The presiding officer may post-

f nity to rebri or impeach the evidence.

§29' Review of Restricted date or
«her National Security Information
received in evidance.

At the close of the reception of
evidence, the presiding sfficer shall re-
w the record and shall direct that any
stricted Data or other National Secu-

Fity Information be expunged from the

record where such expunction would not

prejudice the interests of a party or the
public interest. Such directions by the
presiding officer will be considered by the

Commision in the event of review of the

determinations of the presiding officer
3.914 [Deloted 40 FR 44124, )

- J=Procedures Appliicable tc

Procesdings for the lssusnce of

FLbomu for the Recetpt of Migh-Leves

Radiosctive Was's ot & Qeologic

Repository

§L1000 Boope of sutpert

The rules in this subpart govern the
procedure for applications ’:r a licen. s
to receive and possese high-level
redioactive waste at ¢ geologic
fepository operations aree noticed

pone all or part of the procedures setab-& Py an! 10 § 2301N() or § 2.108(a)(8)

lished in this ssction untll the reception
of all other evidence has been completed.
Service of the unclamified statement re-
quved in paragraph (a) of this section
shali not be postponed If any party dces
not hws sccess to Restricted Data or

all parties or on s determination by the, other R stional Security Information.

§ 2911 Admimidility of restricted dats
or oth w national security information.
A preid’ 3 officer shall not receive
any Restl ) Data or other National
Security |1 ormation in evidence unless:
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R of this part The procedures in this

subpart take precedence over the 10
'CFR part 2 subpart G, rules of general
applicability, except for the following
provisions: §§ 2.702, 2.709, 2.704, 2.707
1708, 2711, 2713, 2718, 2.7184, 2.717,
4718 2720, 2.721, 2.722, 2.732, 2.733,
2734, 2.742, 2.743, 2.780, 2.781, 2.753,
2.754, 2.788, 2.780, 2.787, 2788 2.7%
'3.700. 2.781, 2.783, 2.770, 2.771, 2.772,
3.780. 2.7%1, 2.786, 2.788. and 2.790
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The electric industry's move away from traditional rate-based regulation towards increased competition
in a deregulated marketplace could have adverse impacts on the long-term ability of utilities to
adequately finance safe operation and decommissioning of their nuclear power plants Traditionally, the
electric utility industry has functioned as a regulated monopoly, providing essential electrical services
under an exclusive franchise in exchange for having rates closely regulated by State Public Utility
Commissions (PUCs) and the Federal Energy Regulatory Commission (FERC). This relationship has
begun to change as PUCs and FERC have initiated actions leading to the deregulation of the electric

utility industry, as allowed under the Public Utility Regulatory Policies Act of 1978 and the Energy
Policy Act of 1992

Although the Nuclear Regulatory Commission is not normally involved in economic or rate regulation,
the agency has recognized over the years a possible relationship between adequate financing and safe
operations. Licensees' efforts to reduce spending could result in smaller, less expenenced workforces,
reductions in maintenance and capital budgets, shorter refueling outages during which certain
maintenance is performed and a decline in morale. The NRC must ensure that economic pressures do not

result in reduced safety margins at operating nuclear plants and do not impair a licensee's ability to fully
finance decommissioning of a nuclear plar.t after it is shut down

Discussion

The NRC needs to ensure that licensees .e able to provide adequate assurance of decommissioning
funding for their nuclear plants, whether a plant is operated to the end of its licensed term or is shut
down prematurely. Ir addition, licensees in a deregulated marketplace will likely lose the virtual
guarantee of revenue that is provided under traditional rate regulation. To remain competitive, man
licensees will also need to find ways to repay the initial costs of building their nuclear plants without
causing undue financial stress. Consequently, the NRC is evaluating whether it should increase its
monitoring of licensees' financial qualifications to operate their plants. The NRC requires that it be
informed in a timely manner of any planned changes to ownership or control of licensed facilities that
could affect safety or NRC safety oversight, and whether significant changes in the organizational and/or
financial support for each plant ar¢ contemplated

Primarily due to the established economic regulatory process, the NRC has exercised limited financial
oversight of electric utility licensees. The NRC allows electric utility licensees, unlike most other
licensees, to accurnulate funds for decommissioning over the 40-year terms of their operating licenses
without providing additional assurance for any unfunded balance. However, with the advent of

deregu tion, the NRC's assumptions regarding assurance of access to funds for decommissioning must
be re-e _iuated. Some policies may need to change as a result of this reassessment.

In fall 1995, the NRC initiated & re-evaluation of NRC policy regarding decommissioning funding. The
staff was direcied to develop a comprehensive action plan for this re-evaluation. One element of the
action plan was 10 issue, in April 1996, an advance notice of proposed rulemaking that sought additional

information on electric utility restructuring and comments on additional measures to ensure adequate
decommissioning funding

The NRC also issr.d a draft policy statement on September 23, 1996, and draft Standard Review Plans
(SRPs) on December 27, 1996 for public comment. These issuances included (1) a discussion of safety
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concerns with respect to electnic utility deregulation; (2) a discussion of the current regulatory
framework with respect to the conduct of financial qualifications, antitrust, and decommissioning
funding assurance reviews for the mergers, holding companies, and other restructur ngs seen so far, and
(3) a discussion of the nlanned approach to future reviews as rate deregulation accelerates. This will
include possible rule changes to NRC regulations covering evaluation of transfers of control. which may
include asset transfers and restructurings

In the draft policy statement, the NRC also addressed its responsibilities vis-a-vis State and Federal rate
regulators and the NRC view of the responsibilities of co-owners of nuclear plants. The NRC recognizes
the role of PUCs and FERC in rate matters but also recognizes i1ts own statutory mandate to protect
public health and safety. The NRC is pursuing increased contacts with the PUC’s through the National
Association of Regulatory Utility Commissioners, with FERC and with the Securities and Exchange
Commussion (SEC) to enhance cooperation in areas in which interests and responsibilities overlap

Because of the complexity of new business arrangements that have been proposed or discussed, and
because of NRC concern about when a licensee may plan to sell or transfer its assets in relation to rate
deregulation, the NRC will be taking a more proactive role in informing licensees of their obligation to
report new ownership arrangements. Where appropriate, the NRC will seek additional information to
determine whether licensees remain electric utilities as the NRC defines that term Alternatively, the
NRC requires that licensees that no longer meet the NRC's definition of an electric utility to provide
additional assurance that decommissioning funds will be available when needed and must meet
additional financial qualifications standards

HIGHLIGHTS

Economic deregulation and restructuring in the electric utility industry could have profound impacts on

the long-term ability of power reactor licensees to obtain adequate funds to operate and to decommission
their plants safely

The NRC needs to ensure that adequate decommissioning funding is available whether nuclear plants

operate 10 the end of their license terms, or they shut down prematurely. Also some increase in financial
qualifications monitoring is appropriate as electric utilities are deregulated

In April 1996 the NRC issued an advance notice of proposed rulemaking, secking additional information
on restructuning and comments on additional measures to ensure adequate decommissioning funding
There may be rule changes to NRC regulations covering evaluation of transfers of control, which include
asset transfers and restructurings

The NRC issued a draft policy statement and Standard Review Plans for public comment

The NRC has increased its contacts with state PUCs through the National Association of Regulaton

Utility Commissioners, and with FERC and SEC to enhance cooperation in areas in which interests and
responsibilities overlap

NRC will be taking a more proactive role in informing licensees of their obligation to report new
ownership arraingements
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