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January 28, 1999

Mr Paul Lohaus, Acting Director 8
Office of State Programs 5
U S. Nuclear Regulatory Commission '

sthmgton,)DC 20555-0001

Dear Mr. Lf\;ff/

I am resp(mdmg to the “All Agreement States” transmittal dated December 9, 1998 (SP—98—O97)
requesting information concerning the ability of Agreement States to protect an alleger’s identity
Specifically you request: information concerning New York's laws, procedures, or policies regarding the
disclosure of an alleger’s identity; information on whether New York laws require labeling or whether
specific labeling would assist in meeting the inient of the NRC label, “Sensitive Allegation Material™,
and the protection of the aileger’s identity; and a copy of the pertinent State law, procedure, and policy
regarding public disclosure
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This matter has been reviewed by the New York State Agreement Program Agencies, specifically the
New York State Departments of Labor, Health and Environmental Conservation, and NYSERDA, wiih
the assistance of counsel. The analysis that follows is the result of that review. As the analysis
explains, in most instances, alleger identity cannot be protected from public disclosure, and even in cases
where one of the listed exemptions to New York's Freedom of Information Law applies, State agencies
are under no obligation to withhold the information - the law simply gives the agencies that option.

It should be noted that this analysis does not include input from the New York City Department of
Health and does not, therefore, address the ability of that agency to protect the identity of allegers.

A policy issue regarding allegations was raised during New York's review of this matter. If the NRC
receives an allegation regarding activities licensed/regulated by one of the New York agencies, we would
expect that the NRC would inform the alleger that the matter is outside NRC’s regulatory jurisdiction
and strongly advise the individual to contact the appropriate New York agency directly. While we
recognize that some individuals may be reluctant to get involved with multiple regulatory agencies, they
should be informed that direct contact with the responsible New York agency would allow the most
expeditious handling of the allegation.
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The release of written information by New York agencies is governed by Article 6 of the Public Officers
Law (“POL”), the Freedom of Information Law (“FOIL”). Under FOIL, information is available for
public inspection and copying unless it falls within one of the exemptions enumerated in the statute. The
exemptions listed in POL Section 87(2) that we deemed to have the greatest possibility of applying to
requests for the identity of an alleger include information that is:

(a) specifically exempted from disclosure by State or federal statute,

(b) if disclosed would constitute an unwarranted invasion of personal privacy under the
provisions of POL Section 89(2),

(e) compiled for law enforcement purposes and which if disclosed would:
i. interfere with law enforcement investigations or judicial proceedings;
ii. deprive a person of a right to a fair trial or impartial adjudication;

iii. identify a confidential source or disclose confidential information relating to a
criminal investigation; or

iv. reveal criminal investigation techniques or procedures, except routine techniques and
procedures;

(f) if disclosed would endanger the life or safety of any person;
(g) are inter-agency or intra-agency materials which are not:

i. statistical or factual tabulations or data,

ii. instructions to staff that affect the public,

i. final agency policy or determinations, or

iv. external audits, including but not limited to audits performed by the comptroller and
the federal government;

Generally, FOIL exemptions are to be narrowly construed (Aid Soc. of Northeastern New York, Inc. v.
New York State Dept, of Social Services (1993),195 A.D 2d 150, New York Times Co. v. New York
State Dept. of Health (1997), 173 Misc.2d 310) and an agency seeking to prevent disclosure bears the

burden of demonstrating applicability of particular exemption claims (Spencer V. New York State Police
(1992), 187 A.D.2d 919).
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The first possible exemption defers to controlling State and Federzl statutes prohibiting the release of
information. We are unaware of any State laws other than FOIL that would apply. With respect to
federal laws that might apply, since the NRC is not citing any applicable federal laws and is investigating
the application of and authorities available under State laws, we assume there are no controlling federal
laws.

The second possible exemption relates to personal privacy. Under New York statute, an unwarranted
invasion of personal privacy includes, but is not limited to, disclosure of employment, medical or credit
histories or personal references of applicants for employment; disclosure of items involving the medical
or personal records of a client or patient in a medical facility; sale or release of lists of names and
addresses if such lists would by used for commercial or fund-raising purposes; disclosure of information
of a personal nature when disclosure would result in economic or personal hardship to the subject party
and such information is not relevant to the work of the agency requesting or maintaining it; or disclosure
of informatic.. of a personal nature reported in confidence to an agency and not relevant to the ordinary
work of the agency. POL Section 89(2)(b) might or might not allow the withholding of information,
depending upon the facts and circumstances involved. If the allegations were related to the alleger’s
New York employment, there is a possibility that the employee’s name could be redacted from records
before disclosure or that records could be withheld in their entirety. We are unaware of any legal
support for application of this exemption to federal employe 2s so if the employee were a federal
employee, this provision mighi not apply. The last two enumerations might also provide a basis for
nondisclosure, however, in both cases, New York would have to take the position that the information
sought is not relevant to the ordinary work of the agency. We doubt that a court would conclude that the
NRC was providing confidential information to New York that was unrelated to New State’s ordinary
work. We also question whether this position would contradict legal determinations that the NRC must
make prior to disclosing the alleger’s identity to New York.

The third possible exemption relates to information compiled for law enforcement purposes. New York
courts have interpreted “law enforcement purposes” to mean criminal law investigations. If the
information provided is pursuant to a criminal investigation, there would likely be a basis for denying
access to the alleger’s identity.

The fourth possible exemption concerns personal endangerment of life or safety. If it could be shown
that disclosure of the alleger’s identity would endanger the life or safety of any person, the alleger’s
identity could likely be withheld. New York would, of course, look to the NRC to provide written
support for this position including the rationale for why it was disclosing such information to New York.
In support of the possible use of this exemption, we notice a “fit” between NRC's policy that allows it to
disclose an alleger’s identity if “disclosure is necessary because of an overriding safety issue” and New
York's ability to withhold disclosure if it would endanger the safety of any person.

The fifth and last possible exemption is that the materials are inter-agency or intra-agency materials.
The definition of “agency” only includes New York agencies and we are unaware of any application of
this exemption to materials obtained from a federal agency.

Lastly, we reviewed statutes that might generally be categorized as “whistle blower™ laws to see it there
might be any protection from disclosure afforded by these statutes. Our review included Labor Law
Section 740 and Civil Service Law Section 75-b. We found nothing in these statuies that provides
additional authority for withholding an alleger’s identity .



We are unaware of any law that would result in a change in our conclusions above merely because a
record was labeled “Sensitive Allegation Material” or contained other words of similar import.

A_copy of the pertinent New

Copies of New York’s Public Officers Law Article 6 Freedem of Information Law and Article 6-A
Personal Privacy Protection are enclosed.

If you have any guestions regarding this matter, please contact me at (518) 862-1090, ext. 3302.

Sincerely,

John P. Spath, Director
Radioactive Waste Policy and
Nuclear Coordination Program

eC: R. Aldrich
P. Merges
G. Miskin
K. Rimawi
D. White
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§ 91. Short title

This article shall be known as the “personal privacy protection

law”

PERSONAL PRIVACY PROTECTION
Art. 6-A

Historical Note

Effective Date; Agency Actions Nec
essary for This Article. Section 4 of ered 1
L1983, . 652, provided: “This act [add _
ing this article: renumbering former _\e\er..MHn Section

< : 5 nrovided f anv proviston of 1]
sections 95 to 106 as sections 100 10 111 <, proviaed If anv provision of art
amending section 89 and enacting pro cle six-A of the public oflicers law, as

visions set out as notes under this sex added by this act, {11983 ¢. 652. 8§ 1] or

non) shall take effect on the first day of the application thereof to any person or
September, nineteen hundred eighty < umstances is adindged invalid by a
four; provided however, that agency ac of competent jurisdiction. such
tions necessary to the functioning of ar judgment shall not affect or impair the
vahdity of th

article or the application thereof to other

ticle six-A of the public officers law, as

: 3 ¢ other provisions of such
added bv this act. on such date shall be 4

taken prior thereto

persons and circumstances

Former Sections 91. A former se
tion 91 was renumbered 101

Library References

American Digest System
Access to records or files in

Encvclopedia
4

Access to and right to inspect or s d . 5. Records § 34 et seq

§ 92. Definitions

(1) Agency. The term “agency” means any state board, bureau,
committee, commission, council, department, public authority, pub-
lic benefit corporation, division, office or any other governmental
entity performing a governmental or proprietary function for the
state of New York, except the judiciary or the state legislature or
any unit of local government and shall not include offices of district
attorneys

{2) Committee. The term “committee” means the committee on
open government as constituted pursuant to subdivision one of
section eighty-nine of this chapter

(3) Data subject. The term “data subizct” means any natural
person about whom personal information has been collected by an
agency

(4) Disclose. The term “disclose” means to reveal, release, trans
fer, disseminate or otherwise coramunicate personal information or
records orally, in writing or by electronic or any other means other
than to the data subject

(5) Governmental vnit. The term “governmental unit” means
any governmental entity performing a governmental or proprietary
function for the federal government or for any state or any munici
pality thereof.

(6) Law. The term “law” means state or federal statute, rule or

rorilation
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(7) Personal information. The term “personal information”
means any information concerning a data subiect which, because of
name. number, symbol, mark or other identifier, can be used to

identifv that data subject 5%: ATT A HED A‘J‘FD\)DNENT
record

{8»Lublic safety agency “The term “public safety agency
record” "mges a record of the commission of correetions, the
temporary commission of investigation, the-department of
correctional sePwiges, the division for youth, #hie division of parole,
the crime victims bdard, the division of pfobation and correctional
alternatives or the di f stage” police or of any agency or
component thereof whose v function is the enforcement of
civil or criminal statutes if h record pertains to investigation,
law enforcement, confir olgersons in correctional facilities
or supervision of pepsns pnvw:;mmmm\l conviction or court
order, and any p€cords maintained binghe division of criminal
justice servicg€ pursuant to sections eightQundred thirty-seven,
eight hupdfed thirty-seven-a, eight hundred y-seven-b, eight
hundged” thirty-seven-c, eight hundred thirtv-eight, it hundred
thirfv-nine, eight hundred forty-five, and eight hundred five-a
of the executive law

>

fb*l{g(md lhe term “record” means an? item, collection or
grouping dé-personal information_about a data subject which is
maintained and 15 retcicvable-b¥ use of the name or other identifier
of the data subject, ~FH¢ Terma_“record” shall not include personal
infmmnn'\q,wl‘m% is not used ln\tM determination about the
c}_@;amhic/(" if it is

(a) a telephone book or directory which is used exclusively for
telephone and directory information;

(b) any card catalog, book or other resource material in any
library;

(c) any compilation of information containing names and ad
dresses only which is used exclusively for the purpose of mailing
agency information;

(d) personal information required by law to be maintained, and
required by law 10 be used, only for statistic al research or report'ng
puUrposes;

(e) information requested by the agency which is nocessary for
the agency to answer unsolicited requests by the data subject for
information; or

(f) correspondence files.

(10) Routine use. The term “routine use” means, with respect to

v reenrd or nersonal information, anv use of such
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record or personal information relevant to the purpose for which it
was collected, and which use is necessary to the statutory duties of
the agency that collected or obtained the record or personal infor
mation. or necessary for that agency to operate a program specifi
cally authorized by law

(11) Svstem of records. The term “system of records” means any
group of records under the actual or constructive contro! of any
agency pertaining to one or more data subjects from which person
al information is retrievable by use of the name or other identifier
of a data subject

(Added 1..1983, c. 652, § 1; amended L1985, c. 134, § 29)

Historical Note

1985 Amendment. Subd. (8). 1.1985 Another former section 92 was renum
c. 134, § 29, off. Apr. 1, 1985, redesigna bered 117

ted as “division of probation and correc .
tional alternatives” former “division of Transfer of Functions and Other Pro-

probation visions Sapplementary to L1985, <.

Effective Date; Agency Actions Nec 134. See sections 30 to 42 of L1985, ¢
essary for This Article. Section effec 134, set out as a note under Executive
tive Sept. 1, 1984, as provided by section lLaw § 240

2 “ B < P

4 of 1.1983, c. 652, set out as a not Severability
under section 91

Former Sections 92. A former sec
tion 92 was renumbered 102

See section 2 of 1.1983

c. 652 set out as a note under section 91

Cross References

Crime victims board, see Executive Law § 620 et seq

Criminal justice services, division of, see Executive Law § 835 et seq

Definitions of terms “agency” and “record” for purposes of Freedom of Informa
tion Law, see section 86

division for youth, see Executive Law § 500 et seq

Parole, division of, see Executive Law § 259 et seq 2

Probation and correctional alternatives, division of, see Executive Law § 240 et
seq

State commission of correction, see Correction Law § 40 et seq

State police, division of, see Executive Law § 210 et seq

Temporary state commission of investigation, see McKinney's Unconsol Laws
§ 7501 et seq

Libraryv References

American Digest System
Access to records or files in general, see Records =30
Encvclopedia

Access to and right to inspect or use records, see CJ.S. Records § 34 et seq
§ 93. Powers and duties of the committee
(1) The committee shall prepare a directory derived from the

information provided pursuant to section three of chapter six hun
TN
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dred seventy-seven of the laws of nineteen hundred eighty and
subdivision four of section ninety-four of this article. The directory
<hall include the name of each system of records subject to the
provisions of this article, the name and subdivision of the agency
maintaining it, the title and business address of the person respon
sible therefor, the approximate number of data subjects and the
categories of information collected, and sufficient information for
the identification of rules promulgated by agencies pursuant to this
article. Individuals shall be permitted to purchase the directory for
a reasonable price as set by the committee in accordance with law

(2) The committee may, upon request of a data subject ehgibl
make a request under section ninety-five of this article, investigat
make findings and furnish an advisory opinion in connection with
the requirements of section ninety five of this article. Prior to the
issuance of an advisory opinion, the committee may require an
agency to provide additional information which the committee
deems necessary to render an opinion. However, no system of
records exempt from the provisons® of section ninety five of this
article shall be subject to the provisions of this subdivision

(3) Within thirty business days of the receipt of a privacy impact
statement or supplemental statement by an agency the committee
shall review such statement to determine whether the maintenance
of the system is within the lawful authority of the agency and to
determine whether there have been established rules and proce
dures as required by section ninety four of this article. However,
such review by the committee shall not include examination of
personal information or records collected or maintained by suct
agency. After review of such information the committee may
notify the agency of the result of its review Such notification and
result shall not constitute an advisory opinion and shall not be
reported as such by the committee and there shall be no obligation
upon the agency to respond to such notification or result

(4) The committee shail promulgate rules for the specification of
the form of the privacy impact statement. Such privacy impact
statement shal!l include the following:

(a) the name of the agency and the subdivision within the agency
that will maintain the system of records, and the name or title of
the svstem of records in which such information wili be main
tained,;

(b) the title and business address of the official within the agency
responsible for the system of records;

{c) where applicable, the procedures by which a data subject may
! Frvemnts

w nertainine tn ench data ('lhi!"'"
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in the system of records and the procedures by which a data subject
may seck to amend or correct its contents;

(d) the categories and the approximate number of persons on

whom records will be maintained in the system of records

(e) the categories of information which will be collected

mainta ?‘-(‘d n the system ol records

() the purposes for which each category of information within
the svstem of records will be collected and maintained;

(g) the disclosures of personal information within the system of

records that the agency will regularly make for each category of
information, and the authority for such disclosures;

(h) the general or specific statutory authority for the collection,
maintenance and disclosure of each category of information within
the system of records

(i) policies governin ntion and timelv disposal of informa
tion within the system of records in accordance with law;

(i) each and every source for each categorv of information within
the system of records;

(k) a statement indicating whether the system of records will be
maintained manually, by automated data system, or both.

(5) The committee shall report its activities and findings, includ-
ing recommendations for changes in the law, to the governor and
the legislature annually, on or before December fifteenth

(6) In order to carry out the provisions of this article, the com
mittee is authorized to

(a) enter into contracts or other arrangements or modifications
thereof, with any government, any governmental unit, or any de
partment of the state, or with any individual, firm, association or
corporation within the amounts appropriated therefor and subject
to the audit and warrant of the staie comptroller;

(b) delegate any of its functions to such officers and employees of
the committee as the committee may designate;

(c) establish model guidelines with respect to the implementation
of this article.
(Added 1..1983, c. 652, § 1.)

! Set out as a note under section 89

2 So in original
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Historical Note

Effective Date; Agency Actions Nec- Former Section 93. Renumbered 103
essary for This Article. Section effec :
tive Sept. 1, 1984, as provided by section 8::&*!.!’ SeesectuonZdLlO?.
& of L1983, c. 652, set out as a note © 652, set out as a2 note under section 91
under section 91

Library References
American Digest System

Access to records or files in general, see Records =30

Encyclopedix

Access to and right to inspect or use receds, see CJS. Records § 34 et seq

§ 94. Agency obligations
(1) Each agency that maintains a system of records shail:

(a) except when a data subject provides an agency with unsolic-
ited personal information, maintain in its records only such person-
al information which is relevant and necessarv to accomplish a
purpose of the agency required to be accomplished by statute or
executive order, or to implement a program specifically authorized
by law;

(k) consistent with the standards of paragraph (a) of this subdivi-
sion, maintain al! records used by the agency to make any determi-
nation about any data subject with accuracy, relevance, timeliness
and completeness provided however, that personai information or
records received by an agency from another governmental unit for
inclusion in public safety agency records shall be presumed to be
accurate;

{c) collect personal information directly from the data subject
whenever practicable, except when collected for the purpose of
making quasi-judicial determinations;

(d) provide each data subject whom it requests to supply infor-
mation to be maintained in a record, at the time of the initial
request, with notification as provided in this paragraph. Where
such notification has been provided, subsequent requests for infor-
mation from the data subject to be maintained in the same record
need not be accompanied by notification unless the initial notifica-
tion is not applicable to the subsequent request. Notification shall
include:

(i) the name of the agency and any subdivision within the agency
that is requesting the personal information and the name or title of
the system of records in which such information wiil be main-

tained;
R

.
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(i1) the title, business address and telephone number of the agen-
cy official whe is responsible for the system of records;

(iii) the authority granted by law, which authorizes the collection
and maintenance of the information;

(iv) the effects on such data subject, if any, of not providing all or
any part of the requested information;

(v) the principal purpose or purposes for which the information
is to be collected; and

(vi) the uses which may be made of the information pursuant to
paragraphs (b), (e) and (f) of subdivision one of section ninety-six
of this article;

(e) ensure that no record pertaining to a data subject shall be
modified or destroved to avoid the provisions of this article;

(f) cause the requirements of this article to be applied to any
contract it executes for the operation of a svstem of records, or for
research, evaluation or reporting, by the agency or on its behalf;

(g) establish written policies in accordance with law governing
the responsibilities of persons pertaining to their involvement in the
design, development, operation or maintenanrce of any system of
records, and instruct each such person with respect to such policies
and the requirements of this article, including any other rules and
regulations and procedures adopted pursuant to this article, and the
penalties for noncompliance;

(h) establish appropriate administrative, technical and physical
safeguards to ensure the security of records;

(i) establish rules governing retention and timely disposal of
records in accordance with law;

(j) designate an agencv employee who shall be responsible for
ensuring that the agency complies with all of the provisions of this
article;

(k) whenever a data subject is entitled under this article to gain
access to a record, disclose such record at a location near the
residence of the data subject whenever reasonable, or by mail;

{I) upon denial of a request under subdivision one or two of
section ninety-five of this article, inform the data subject of its
procedures for review of initial determinations and the name and
business address of the reviewing officials.

(2) In order to carry out the provisions of this article each agency
that maintains a system of records shall promulgate rules which
shall set forth the following: S0
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disclosure for which the accounting is made or for the life of the
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(c) at the request of the data subject, inform any person or other
L'«v\(‘xunn‘nt.ql unit to "\hu ha i!X\L i'b\?!'f‘ 'H.!\ !'»rt n oris "!.!d:‘ of anv
correction, amendment, or tation ot dispute made by the agency,
provided that an accounting of the prior disclosure was made or
that the data subiect to whom the record pertains provides the

name of such person o1 governmental unit

(d) with respect to a disclosure made for inclusion in a public
safety agency record or to a governmental unit or component
thereof whose primary function is the enforcement of
criminal statutes, notify the receiving governmental unit that an

accounting of such disclosure is being made pursuant to this subdi

civil or

vision and that such accounting will be accessible to the data
subject upon his or her request unless otherwise specified by the
receiving governmental unit pursuant to paragraph (e) of this
subdivision;

(e) with respect to a disclosure made for inclusion in a public
safety agency record or to a governmental unit or component

thereof whose primarv function is the enforcement of civil or
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criminal statutes, if in its request for the record the receiving
governmental unit states that it has determined that access bv the
data subject to the accounting of such disclosure would impede
criminal iny estigations and specifies the approximate date on which
such determination will no longer be applicable, refuse the data
subject access to such accounting or information that such account

ing has been made, except upon court ordered subpoena. during the

‘”‘:\;l. able time I\(‘Y"h,i i pon the expiration of said time per mod the

\,7\ !"“1?‘-'-_; agency \“..l” Inquire ol !h(- recemnving L'.\\('rgnyu‘rn.\l unit

as to the continued relevancy of the initial determination and.
uniess '{‘«j:!(‘\'(‘d n writing by the receiy ng u.\\(‘!lnh(‘!‘,[_x] unit to
xtend the determination for a specified ;.-;:ur{! of time, shall make

watlable to the data sublect an accounting of said \!7\(‘.\~‘”y,‘ and

() in making a disclosure pursuant to subdivision one of section
ninety-six of this article, an agency shall make such disclosure
pursuant to paragraph (d), (i) or (/) of said subdivision onlv when
such disclosure cannot be made pursuant to any othes paragraph of
said subdivision

(4)(a) Any agency which established or substantiallv modified a

i
system of records after December fifteenth., nineteen hundred
(‘!}:h’\, }‘H( before !h( f,‘”t‘t tive d.\h‘ of this artic l(“ o1 \\hlx h d!\l not
report to the committee a systern of records whick it maintained
prior to December fifteenth, nineteen hundred eighty, shall file
notice with the committee pursuant to chapter six hundred seventy
seven of the laws of nineteen hundred eightv within thirty business
davs of the effective date of this article

(b) Any agency which seeks to establish a svstem of records
subsequent to the effective date of this article shall file with the
commitiee a privacy impact statement as prescribed by subdivision
four of section ninety-three of this article. Any agency which seeks
to modify a system of records in a way which would render
imaccurate anv information set forth in the privacy impact state
ment, in the notice described 1n paragraph (a) of this subdivision ot
in the notice filed pursuant to chapter six hundred seventy-seven of
the laws of nineteen hundred eighty,' shall file with the committee a

supplemental statement to conform the privacy impact statement o1
notice to the proposed modification. Unless the date by which such
proposed system or modification is required by law to be instituted
is less than thirty business days from the date of the filing of the
privacy impact statement, no such proposed system or modification
shall be instituted until the completion of the procedures set forth
in subdivision three of section ninety-three of this article
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(5) Each agency shall within fifteen business davs of the receipt
of an advisory opinion issued by the committee, respond in writing
to the committee as to the following

(a) the actions it has taken, or will take, to comply with the
advisory opinion; o1

(b) the reasons for disagreement and noncompliance with the
advisory opinion

(6) On or before the first day of September of eac h vear, each
agency shall submit a report covering the preceding vear to the
committee. The report shall inciude, with respect te requests for
access to records and with respect to requests for correction or
amendment of records pursuant to subdivisions one and two of
section ninety-five of this article, respectively, the following infor
mation

(i) the number of determinations made to grant such requests;
and

(ii) the number of determinations made to deny such requests in
whole or in part, respectively

(7) The provisions of paragraphs (c) and (d) of subdivision one of
this section shall not apply to the following

(a) personal information that is collected for inc lusion in a pub
lic safety agency record;

(b) personal information that is maintained by a licensing or
franchise-approving agency or component thereof for the purpose
of determining whether administrative or criminal action should be
taken to restrain or prosecute purported violations of law, or to
grant, deny, suspend, or revoke a professional, vocational, or occu-
pational license, certification or registration, or to deny or approve
a franchise;

(c) personal information solicited from a data subject receiving
services at a treatment facility, provided that each such data subject
shall, as soon as practicabie, be provided a notification including
information specified in subparagraphs (i), (i1), (i), (iv), (v) and
(vi) of paragraph (d) of subdivision one of this section describing
systems of records concerning the data subject maintained by the
treatment facility.

(8) The provisions of subdivisions two, three and six of this
section shall not apply to public safety agency records

(9) Nothing in this article shall abrogate in any way any obli-
gation regarding the maintenance of records otherwise imposed on
=~ ¢ Yaewr v & '

" et
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(10) Each agency record which is transferred to the state archives
as a record which has sufficient historical or other value t¢c warrant
its continued preservation by the state shail, for the purposes of this
article, be considered to be maintained by the state archives and
shall be exempt from the requirements of this article, except as
otherwise provided in this section and except that such record shall
continue to be subject to inspection and correction by the data
subject by application to the agency which compiled it, as provided
in subdivisions one through four of section ninety-five of this
chapter

{Added 11983 ¢. 652, § 1; amended 1..1984, ¢c. 1015, § 1))

I Set out as a note under section 89

Historical Note
1984 Amendment. Subd {(10) 4 of 11983, c. 652, set out as a note
L1984, c. 1015, § 1, eff. Sept. 1, 1984, ynder section 91
ided subd. (10}
PR . Former Section 94. Renumbered 104
Effective Date: Agency Actions Nec-
essary for This Article. Section effec Severability. See section 2 of 11983,

tive Sept. 1, 1984, as provided by section . 652, set out as a note under section 91

New York Codes, Rules and Regulations

Access to personal information in records of
Commission of correction, see 9 NYCRR Part 7400
Crime victims board, see 9 NYCRR 525.15
Department of
Agriculture and markets, see 1| NYCRR Part 365
Civil service, see 4 NYCRR Part 81, set out in the Appendix to Bk. 9,
Civil Service Law
Commerce, see S NYCRR Part
Environmental Conservation, see 6§ NYCRR 616.20 et seq
Insurance. see 11 NYCRR Part 242
fabor, see 12 NYCRR Part 703
Law, see 13 NYCRR Part 121
Motor vehicles, see 15 NYCRR Part 161
Social Services. see 18 NYCRR Part 339
Taxation and finance and State Tax Commission, see 20 NYCRR Part
8G1
Transportation, see 17 NYCRR Part 2
Division for youth. see 9 NYCRR Part 166-3
Division cf—
Criminal justice services, sce 9 NYCRR Part 6151
Parole, see 9 NYCRR Part 8009
Probation, see 9 NYCRR Part 369
State and local agencies, including counties, cities, towns, villages, school
districts and fire districts, see 21 NYCRR Part 1402
State—
Board of equalization and assessment, see 9 NYCRR Part 185-2
Commission if investigation, see 21 NYCRR Part 701
Council on the arts, see 9 NYCRR Part 6402

-y
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Access to personal information in records of —Continued
State—Continued _
Energy office, see 9 NYCRR Part 7802, set out in the Appendix to Bk 17
Ve, Energy Law.

Police, see 9 NYCRR Part 485

Power authority, see 21 NYCRR Part 462,

Racing and wagering board, see @ NYCRR Part 5401
Workers' compensation board, see 12 NYCRR Part 430

Library References
American Digest Svstem

Access to records or files in general, see Records 6230

Encyclepedia

Access to and right to inspect or use records, see CJS. Records § 34 et seq

8§ 95. Access to records

(1)Xa) Each agency subject to the provisions of this article, within
five business days of the receipt of a written request from a data
subject for a record reasonably described pertaining to that data
subject, shall make such record available to the data subject, deny
such request in whole or in part and provide the reasons therefor in
writing, or furnish a written acknowledgement of the receipt of
such request and a statement of the approximate date when such
requesi will be granted or denied, which date shall not exceed thirty
days from the date of the acknowledgement.

(b) An agency shall not be required to provide a data subject with
access to a record pursuant to this section if:

(i) the agency does not have the possession of such record;

(ii) such record cannot be retrieved by use of the data subject’s
description thereof, or by use of the name or other identifier of the
data subject, without extraordinary search methods being emploved
by the agency; or

(iii) access to such record is not required to be provided pursuant
to subdivision five, six or seven of this section.

{c) Upon payment of, or offer to pay, the fee prescribed by
section eighty-seven of this chapter, the agency shall provide a copy
of the record requested and certify to the correctness of such copy
if so requested. The record shall be made available in a printed
form without any codes or symbols, unless accompanied by a
document fully explaining such codes or symbols. Upon a data
subject’s voluntary request the agency shall permit a person of the
data subject’s choosing to accompany the data subject when review-
ing and obtaining a copy of a record, provided that the agency may
require the data subject to furnish a written statement authorizing

. . .
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(2) Each agency shall, within thirty business days of receipt of a
written request from a data subject for correction or amendment of
a record or personal information, reasonably described, pertaining
to that data subject, which he or she believes is not accurate,
relevant, timely or complete, either:

(a) make the correction or amendment in whole or in part, and
inform the data subject that upon his or her request such correction
or amendment will be provided to any or all persons or governmen-
tal units to which the record or personal information has been or is
disclosed, pursuant tc paragraph (c) of subdivision three of section
ninety-four of this article; or

(b) inform the data subject of its refusal to correct or amend the
record and its reasons therefor.

(3) Any data subject whose request under subdivision one or two
of this section is denied in whole or in part may, within thirty
business davs, appeal such denial in writing to the head, chief
executive or governing body of the agency, or the person designated
as the reviewing official by such head, chief executive or governing
body. Such official shall within seven business days of the receipt
of an appeal concerning denial of access, or within thirty business
days of the receipt of an appeal concerning denial of correction or
amendment, either provide access to or correction or amendment
of the record sought and inform the data subject that, upen his or
her request, such correction or amendment wil} be provided to any
or all persons or governmental units to which the record or person-
al information has been or is disclosed, pursuant to paragraph (c)
of subdivision three of section ninety-four of this article, or fully
explain in writing to the data subject the factual and statutory
reasons for further denial and inform the data subject of his or her
right to thereupon seek judicial review of the agency's determina-
tion under section ninety-seven of this article. Each agency shall
immediately forward to the committee a copy of such appeal, the
determination thereof and the reasons therefor.

(4) If correction or amendment of a record or personal informa-
tion is denied in whole or in part upon appeal, the agency shall
inform the data subject of the right to file with the agency a
statement of reasonable length setting forth the reasons for dis-
agreement with the agency’s determination and that, upon request,
his or her statement of disagreement will be provided to any or all
persons or governmental units to which the record has been or is
disclosed, pursuant to paragraph (c) of subdivision three of section
ninety-four of this article. With respect to any personal informa-
tion about which a data subject has filed a statement of disagree-
ment, the agency shall clearly note any portions of the record which
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are disputed, and shall attach the data subject’s statement of dis-
agreement as part of the record. When providing the data subject’s
statement of disagreement to other persons or governmental units
pursuant to paragraph (c) of subdivision three of section ninety-
four of this article, the agency may, if it deems appropriate, also
include in the record a concise statement of the agency's reasons for
not making the requested amendment.

(5Ma) Any agency which may not otherwise exempt personal
information from the operation of this section may do so, unless
access by the data subject is otherwise authorized or required by
law, if such information is compiled for law enforcement purposes
and would, if disclosed:

(i) interfere with law enforcement investigations or judicial pro-
ceedings;

(ii) deprive a person of a right to a fair trial or impartial adjudi-
cation;

(iii) identify a confidential source or disclose confidential infor-
mation relating to a criminal investigation; or

(iv) reveal criminal investigative techniques or procedures, ex-
cept routine techniques and procedures.

(b) When providing the data subject with access to information
described in paragraph (b) of subdivision seven of section ninety-
four of this article, an agency may withhold the identity of a source
who furnished said information under an express promise that his
or her identity would be held in confidence.

(6) Nothing in this section shall require an agency to provide a
data subject with access to:

(a) personal information to which he or she is specifically pro-
hibited by statute from gaining access;

(b) patient records concerning mental disability or medical
records where such access is not otherwise required by law;

(c) personal information pertaining to the incarceration of an
inmate at a state correctional facility which is evaluative in nature
or which, if such access was provided, could endanger the life or
safety of any person, unless such access is otherwise permitted by
law or by court order;

(d) attorney's work product or material prepared for litigation
before judicial, quasijudicial or administrative tribunals, as de-
scribed in subdivisions (c) and (d) of section three thousand one
hundred one of the civil practice law and rules, except pursuant to
statute, subpoena issued in the course of a criminal action or
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proceeding, court ordered or grand jury subpoena, search warrant

or other court ordered disclosure.

(7) This section shall not apply to public safety agency records.

(8) ‘Nothing in this section shall limit, restrict, abrogate or deny
any right a person may otherwise have including rights granted
pursuant to the state or federal constitution, law or court order.

{Added L.1983, c. 652, § 1.)

Historical Note
Effective Date; Agency Actions Nec- Another former section 9%
te_*y ﬁ'; ‘I":‘Anlde Sedan effec:  bered 105. o
ive Sept. 1, , as provided section
4 of 1..1983, 652, set out as a note M. See section 2 of 11983,

c.
under section 91.

Former Sections 95. A former sec
tion 95 was renumbered 100.

c. 652, set out as a note under section 91.

Cross References

General provisions relating to access to records; certain cases, see section 89,

Library References

American Digest System

Access to records or files in general, see Records €=30.

Encyclopedia

Access to and right to inspect or use records, see C.1.S. Records § 34 et seq.

Notes of Decisions

1. Inmates, information regarding
iisting of inmates, who were housed
in area primarily used for housing in-
mw&dfmmmnlmh-
tion for punitive reasons and who may
have witnessed assault on inmate by cor-
rections officers, was not exempt from
disclosure under Freedom of Informa-
tion Law under subsection exempting

§ 96. Disclosure of records

personal information pertaining to in
carceration of inmate at state corre<t;on-
al facility on the basis that if access was
provided, it could endanger life or safety
of any person; information was proba-
bly already available to requester's
client, assaulted inmate, by virtue of fact
that he was physically housed with the
other inmates. Bensing v. leFevre,
1986, 133 Misc.2d 198, 506 N.Y.S.2d 822.

(1) No agency may disclose any record or personal information

unless such disclosure is:

(a) pursuant to a written request by or the voluntary written

consent of the data subject,

provided that such request or consent

by its terms limits and specifically describes:
(i) the personal information which is requested to be disclosed;
(ii) the person or entity to whom such personal information is

requested to be disclosed; and
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(111} the USses
’.“‘y‘ {\(‘T‘,lt.", oOor en

(b) to those officers and emploves

with., the agencv that maintains the
necessaryv to the ;'V'an'n‘U\, e of
purpose of ??H( agencs ”‘;;xg:rvd t A ""’i‘{"l""‘é by statute

f

executive order or necessary to operate a program specific:

authorized by law; or

{c) subject to disclosure under article six of this-chapter, unless
disclosure of suck information would constitute an unwarranted

invasion of perseaal privacy as defined in paragraph (a) of subdivi

sion two of section eightv-nine of this ch apter; or

{(d) to officers or emplovees of another governmental unit if each
categorv of information sought to be disclosed is necessary for the
receiving governmental unit to operate a program specifically au

orized by statute and if the use for which the information is

quested is not relevant to the purpose for which it was collected:

{e) for a routine use s defined in subdivision 'n of section

netv-two of this article: or

(F) specificallyv authorized by statute or federal rule or regulation

;L" to Thf' ;ngy(\"“ ol V}‘.: census for purposes nt ;\;‘n\ln!;[ om
rrving out a census or survey or related activity pursuant to the

ovisions of Title XIII of the United States Code: o1

(h) to a person who has provided the agency with advance
written assurance that the record will be used solely for the purpose
of statistical research or reporting, but only if it is to be transferred
in a form that does not reveal the identity of any data subject: or

(i) pursuant to a showing of compelling circumstances affecting
the health or safety of a data subject, if upon such disclosure

notification is transmitted to the data subject at his or her last
known address; or

{(j) to the state archives as a record which has sufficient historical
or other value to warrant its continued preservation by the state or
for evaluation by the state archivist or his or her designee to
determine whether the record has such value; or

(k) to any person pursuant to a court ordered subpoena or other
compulsory legal process; or

() for inclusion in a public safety agency record or to any
governmental unit or component thereof which perfoerms as one of

te nrincinal Fuancrtian U Aactivite nertainine tn the anfarcoment of
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vs, provided that, such record is reasonably described

.

wested sole r a law enforcement function: or

)

arch warrant

emplovees of another agencv il record

SOUg losed is necessary for the receiving agency to

comply with the mandate of an executive order, but only if such
records are to be used only for statistical research. evaluation or
reporting and are not used in making anv determination about a

data subject

(2) Nothing in tlis section shall require disclosure of

(a) personal information which is otherwise prohibited by law

from being disclosed

(bh) patient records concerning mentai disability o1 H\(‘dl(.l!

records where such disclosure is not otherwise required bv law:

(c) personal information pertaining to the incarceration of an
inmate at a state correctional facilitv which is evaluative in nature
or which, if disclosed, could endanger the life or safety of any

person, unless such disclosure is otherwise permitted by law:

(d) attorney’s work product or material prepared for litigation
before judicial, quasi-judicial or administrative tribunals, as de

scribed in subdivisions (¢) and (d) of section three thousand one

hundred one oi the civil practice law and rules, except pursuant to

statute, subpoena issued in the course of a criminal action ot
proceeding, court ordered or grand jury subpoena, search warrant
or other court ordered disclosure

(Added 1..1983, c. 652, § I; amended 1..1984, ¢c. 1015, § 2.)

Historical Note

1984 Amendment. Subd. (1), par. (j) 4 of L .1983, "2, set oul as a note
L1984, c. 1015, § 1, eff. Sept. 1, 1984 under section 91
substituted “the state archives” for “a Former Sections 96. A former sec
public archival facility” and “state archi tion 96 was renumbered 101
vist” for “head of the archival facility Another former section 96 +vas renum
Eifective Date; Agency Actlons Nec- bered 106
essary for This Article. Section effec Severability. See sect on 2 of L.1983
tive Sept. 1, 1984, as provided by section c. 652, set out as a nte under section 91

Library References

American Digest System
Access to records or files in general, see Records €30
Encyclopedia

Access to and right to inspect or use records, see CJS. Records § 34 et seq
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§ 97. Civii remedies

(1) Any data subject aggrieved by anv action taken under this
article mav seek judiciai review and relief pursuant to article
seventy-eight of the civil practice law and rules

(2) In any proceeding brought under subdivision one of this
section, the party defending the action shall bear the burden of
proof, and the court may, if the data subject substantially prevails

against any agency and if the agency lacked a reasonable basis

pursuant to this article for the challenged action, award to the data

subject reasonable attornevs’ fees and disbursements reasonably
incurred

(3) Nothing in this article shall be construed to limit or abridge
the right of any person to obtain judicial review or pecuniary or
other relief, in anv other form or upon anv other basis, otherwise
available to a person aggrieved by any agency action under this
article

(Added 1..1983, c. 652, § 1)

Historical Note

Effective Date; Agency Actions Nec Another former section 97 was renum
essary for This Article. Section effer bered 107

tive Sept. 1, 1984, as provided by section :
4 of 1.1982 659 ast out Bt & Bk Severability. See section 2 of L.1983
{ s Wil as Ot

I 652 <ot out as a note under section 91
una sechon Y. .~

Former Sections 97. A former ses

tion 97 was renumbered 102

Library References

American Digest System

Access to records or files in general, see Records =30

Encyclopedia

Access to and right to inspect or use records, see C1S. Records § 34

8§ 98. No walver

Any agreement purporting to waive a data subject’s rights under
this article is hereby declared to be void as against public policy.

(Added 1..1983. ¢c. 652, § 1.)

Hisiorical Note

Effective Date; Agency Actions Nec- Another former section 28 was renum
essary for This Article. Section effec bered 108

tive Sept. 1, 1984, as provided by section . "
’ P Severability. See section 2 of 1..1983

4 of L.1983, c. 652, set out as a note v
under section 91 c. 652, set out as a note under section 91

Former Sections 98. A former sec
tion 98 was renumbered 163

114
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Library References

American Vgest System

Access to records or files in general, see Records =30

Encvclopedia

Access to and right to inspect or use records, see CJ S Records § 34 et seq

§ 99. Executive authority

Nothing in this article shall limit the authority of the governor to
exercise his or her responsibilities

(Added 1..1983, c. 652, § 1))

Historical Note

Effective Date; Agency Actions Nec Another former section 99 was renum
essary for This Article. Section effec bered 100

tive Sept. 1, 1984, as provided by section
4 of 1.1983 c. 652 set ':m 8 & Wase Severability. See section 2 of 11983

under section 91 c. 652
Former Sections 99. A former sec
tion 99 was renumbered 104

set out as a note under section 91

Library References

American Digest System
Access 1o records or files in general, see Records €30

Encyclopedia

Access to and right to inspect or use records, see CJ.S. Records § 34 et seq
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Note 23
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§ 96. Disclusure of records

PUBLIC OFFICERS LAW

Notes of Decisions

Agency 2

Court order 7

Disclosure to another agency

Medical records 6

Necessary to internal functioning 4

Other comprilsory legal process 3

Unwarranted invasion of personal pri-
ey 5

Disclosure to another agency

limiting agency disclosure of
personal informatior
8 when disclosure 1s

Statute
recoras or
emplc

f public
yees Lo situation
necessary to performance of officia
to purpose of agency required i
be accomplished by statute, or necessary
Lo operate progran !
rized Dy law, was not vi
sure to division of
identities of Department of
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INCOMeE
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tayx enforcement of
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Taxation and
failed to file
tax returns; discipline of nonfiling
employees was necessary o effectuate De
partment’s function of coilecting taxes and
insuring compliance with tax laws. Kool
v. Chu (8 Dept. 1987) 129 A.D 2d 398, 517
N.Y.85.24 601
Records concerning State Electior
Board's investigation into general electior
in town were germane to Governor's man
date in creating State Commission on Gov
ernment Integrity and thus could be dis-
closed to the Commission as part of ils
investigation’ 'into the same eléétion
Building a Better New York Commiitee v
New York State ( Government
Integrity, 1988, 188 Misc.2d 829, 525
N.Y.S5.2d 488

2. Agency

Term “agency” as used in statute autho-
rizing disclosure of government records to
another agency if the records sought to be
{isclosed are necessary for the recéiving
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employees who had
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w other compulsary legal process does
not include subpoenas issued by the State
Commission on Government Integrity
Building # Better New York Committee
New York State Com'n. on Government
Integrity, 1988, 188 Misc2d 829, 52
NY.S52d 488

4. Necessary to internal functioning
Even if applicable, Personal “rivacy
Protection Law would not bar proposed
postings of disciplinary dispositions of
transit authority police officers where dis-
closures would only be to departmenta
personnel in departmental bulletins and
would be necessary to performance of of
ficial duties pursuant to purpose of au
thority by acting to deter officers from vi-
olating proper police procedure. Reale v
Kiepper (1 Dept. 1994) 204 A.D.2d 72, 611
3.2d 175, leave to appesi denied B4
18, 622 N.Y.8.2d 915, 647 N.E.2d

School board did not engage in unwar
ranted invasion of teacher’s privacy rights
through disclosure of teacher’s unfitness
for duty, as that disclosure was necessary

r board’s internal functioning in perfor
mance of its duties and therefore
protected. Levine v. Board of Educ
City ol New York (2 I)Q‘u 1992) 186
AD2d 748, 5890 N.Y.S2d 181, leave t
appeal denied 81 N.Y.2d 710, 598 N.Y.8.2d
804, 618 N.E.2d 159

3 . Unwarranied invasion of personal
privacy

Diszlosure by Department of the Lot
tery of Jists of lottery jackpot winners wh
were already subject of publicly dissem
nated press release and their cities of
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personal privacy protection law, and thus
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acknowledgement on ticke
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taken oath, and had executed and filed
official bond. Becraft v. Strobel, 1936
158 Misc. 844 287 N.YS. 22, affirmed
248 App Div. RIQ, 290 NYS. 556, af
firmed 274 N.Y. 577, 10 N.E.2d 560

D

Fact tha®guccessful candidate for of
fice of counfw commissioner of public
welfare was supdxyisor of town on elec
tion dav created redsonabie doubt as to
legality of his claim 1»pffice of county
commissioner precinding™uim from ob
iaining delivery of books z\‘n.‘nmmg to
such office under this section, hotwishl
standing he resigned office of supep@isor
on day following election. PMrris™y
Wells, 1936, 158 Misc. 87, 286 NYS. ¢

Evidence that applica for order di
recting predecessor tgfin supervisor to
deliver to applican yoks, papers, mon
ey, and property”’in his possession re
ceived highesp/humber of votes cast at
election for £own supervisor, considered
with certifcate of county clerk that town
clerk d filed siatement that applicant
was duly elected was prima facie proof
gF:uch election. In re Kilburn, 1936
157 Misc. 761, 284 N.Y.S. 748

PUBLIC OFFICERS 1AW
Art. §

Where an officer is not legally ap
pointed he is not entitled to ig¥oke the
powers conferred upon theAustices of
the Supreme Court under the provisions
of this section and hig Petition must be
denied. Matter of Tannicky, 1913, 79
Misc. 554, 140 WY.S. 308, affirmed 157
App.Div. 929142 N.Y.S. 1124, affirmed
209 N.Y_#13, 103 N.E. 715. See, also
Close v Burden, 1914, 163 App Div. 83
1438.Y.S. 773

Where there is a decided conflict be
tween the affidavit of the two parties
and it does not appear clearly and be
yond a reasonabie deubt that the person
signing the certificate of election is enti
ted to make the required certificate, the
order for the delivery of the books and
papets should not be granted. Matter of
Bogaskie,; 1908, 59 Misc. 541, 111 NYS
022

A mere denial of title is insufficient to
defeat the proceeding imder this section
and the court will lock intd the question
far enough to determine whether or not
the petitioner has a prima facie-title
Matter of Brearton, 1904, 44 Misc. 247
R0 N Y.S Rel

ARTICLE 6—FRFEDOM OF INFORMATION LAW

Section

84
85
LT
87
88
89
S0

Legislative declaration

Short title

Definitions

Access to agency records

Access to state legislative records

General provisicns relating to access to records: certain cases
Severability

Historical Note

Former Article 6. Renumbered arti

cle

7, L1974, c. 578, § 2;: renumbered

article 8, 1..1976, ¢c. 511, § 1

Cross References

Discovery and production of documents and things for inspection, testing
copying or photographing, see CPLR 3120

Division of history and public records, see Arts and Cultural Affairs Law § 57.01
et seq

Open Meetings Law, see section 100 et seq

Law Review Commentartes

Codification of government privileges in New York: official information and
identity of informers. 14 Albany L.Rev. 279 (1980)

Legitimizing the use of New York's Freedom of Information Law as a discovery
device in civil litigation: M. Farbmanr & Sons, Inc. v. New York City Health
and Hospitals Corp. 36 Syracuse L.Rev. 1125 (1985)

New York’s Freedom of Information Law, disclosure under the CPLR, and the
common-law privilege for official information: conflict and confusion
over “the people’s right to know”. 313 Svracuse L Rev 615 (1982)

The New York Freedom of Information Law. 43 Fordham 1L Rev. 83 (1974)

1984 survey of New York law: local government. Stevenson. 36 Syracuse
L. Kev. 461 (1985%)

United States Code Annotated
Public

information; agency rules, opinions, orders, records, and proceedings,
see section 552 of Title 5, Government Organization and Fmplovees

h

WESTLAW ELECTRONIC RESEARCH

WESTLAW supplements McKinney's. Consolidated Laws and is useful for
additional research. Enter a citation in INSTA-CITE for display of any
paraliel citations and case history. Enter a constitution or statute citation
in a case law database for cases of interest

Example query for INSTA-CITE: IC 403 N.Y.S.2d 123

Example query for New York Constitution
N.Y.Const. Const. Constitution /s 6 VI +3 3

A7




PUBLIC OFFICERS LAW
Art. 6

g

Example query for statute: “Public Officers” /5 100

Also. see the WESTLAW Electronic Research Guide following the Explana
tion

#

§ 84. lLegislative declaration

The iegislature hereby finds that a free seciety i1s maintained
when government is responsive and responsible to the public, and
when the public is aware of governmental acticns. The more open

a government is with its citizenry, the greater the understanding

and participation of the public in government

As state and local governmen! services increase and public prob
lems become more sophisticated and complex and therefore harder
to solve, and with the resultant increase in revenues and expendi
tures, it is incumbent upon the state and its localities to extend
public accountability wherever and whenever feasible

The people’s right to know the process of guvernmental decision

naking and to review the documents and statistics leading to
determinations is basic to our society. Access o such information
should not be thwarted by shrouding it with the cioak of secrecy or
confidentiality

The legislature therefore declares that government is the public’s
business and that the public, individuaily and collectively and
represented by a free press, should have access to the records of
government in accordance with the provisions of this article

(Added L..1977, ¢. 933, § 1.)

Historical Note

Effective Date. Section effective Jan Derivation. Former section 85, added
1. 1978, pursuant to L1977, c. 933, § 8 L.1974, c. 578, § 2; amended 1..1974, ¢
579.8§ 1; repealed bv 1..1977. ¢c. 9331, 6§ 1

Library References

American Digest System
Freedom of information laws in general, see Records 250 et seq

Encyclopedia

Access to and right Y0 use records, see CJ.S. Records § 35

FREEDOM OF INFORMATION AW

Art. 6

Notes of Decisions

Construction 1|

Construction with other laws 2
Public interest privilege 4
Purpose 3

Relation of data to agency S

Construction

Public disclosure laws are liberally
construed to allow maximum access to
documents and statutory exemptions are
narrowly construed. Miracle Miie Asso
ciates v. Yudelson, 1979, 68 A D2d 176,
417 NYS2d 142, appeal denied 48
N.Y.2d 706, 422 N.Y.S.2d 68, 397 N.E.2d
758. See, also, Clegg v. Bon Temps, Lid
1982, 114 Misc.2d BOS, 452 N.Y.S.2d 825
Szikszay v. Buelow, 1981, 107 Mic.2d
886, 436 N.Y.S.2d 558, American Broad
casting Companies, Inc. v. Siebert, 1981
110 Misc.2d 744, 442 N.Y.S.2d 855; Pool
er v. Nvaguist, 1976, 89 Misc.2d 705, 192
N.Y.S.2d 948

2. Construction with other laws

This article may not be used by party
in litigation as a substitute for the liberal
and varied discovery technigues provid
ed by the Civil Practice Laws and Rules
Hawkins v. Kuriander, 1983, 98 A.D.2d
14, 469 N.Y.S.2d B20. See, also, Moussa
v. State. 1983 91 AD2d 861 4S5R N Y
S.2d 377

l‘l\( ["‘\”?‘ provisions of seclhion
2805-a of the Public Health Law were
not impliedly repealed by the enactment
of the Freedom of Information Law in
this article; nor did the legisiature impli
edly repeal section 2805-a when it enact
ed Public Health Law § 2803-b, since
the sections are not in irreconcilable
conflict, though both require submission
of financial information. St Juseph's
Hospital Health Center v. Axelrod, 1980,
74 AD.2d 698, 425 N.Y.5.2d 669, appeal
denied 49 N.Y.2d 706, 428 N.Y.S.2d 1026
405 N.E.2d 711

The Freedom of Information Law, this
article, did not abolish the common-law
privilege for official information. Dela
ney v. Del Bello, 1978, 62 AD.2d 28]
405 N.Y.S.2d 276

Discovery provisions of CPLK Article
31 do not restrict disclosure of records
made public under this article; if doc
uments are available to the public under
the latier, they are not restricted ipso

facto solely because the appiicant is also
a litigant. Burke v. Yudelson, 1976, S1
AD2d 673 7R NYS.2d 165
Parallel eral case law construing
Freedom of information Act [S USCA
§ 552 et seq.], which is statutory model
of Freedom of Information Law [McKin
nev's Public Officers Law § B4 et seq.) is
instructive in construing Freedom of In
formation Law. Michael v. Communica
Workers of America AFL-CIO
| 130 Misc.2d 424, 495 N.Y. S 2d 569
See. also, Fink v. Lefkowitz, 1979 47
N.Y.2d 567 419 N.YS2d 467 103
NE2d 453 Hawkins v Kurlander,
1983, 98 A D2d 14, 469 N.Y.S.2d 820;
Burke v. Yudelson, 1975, 81 Misc.2d 870,
3168 NYS2d 779, affirmed S! AD2d
673, 378 N.Y.S.2d 165
Distinction between Federal Informa
tion Act, S US.C.A. § 552, and this arti
le is that the federal statute is not based
upon a fundamental finding that the
public should have unimpaired access to
records. Polansky v. Regan, 1980, 103
Misc 2d 694 427 N .Y.S.2d 161. modified
on other grcunds 81 A D24 102, 440

N YS 24 156

This article broadens category of those
to whom records are :w;»:»u'd to be
made available, by school district be
vond disclosure required by the Edu
cation Law § 2116. Matter of Duncan
1977, 90 Misc 2d 282, 394 N.Y.S.2d 362

This section does not abolish prior and
common-law privilege for official infor
mation, but use of the privilege requires
more than mere assertion thereof; it re
quires determination of the public inter
est Application of Dwver, 1975 B85S
Misc.2d 104, 378 N.Y.S.2d 894

3. Purpose

Purpose of this article is not to enable
persons to use agency records to frus
trate ;\t‘m‘.mg or threatened investiga
tions nor to use that information to con
struct a defense to impede a prosecution
Fink v. Lefkowitz, 1979, 47 N.Y.2d 567
419 N.Y.S.2d 467, 393 N.E.2d 463

Purpose of freedom of information
law [McKinney's Public Officers lLaw
§ 84 et seq.] is to promote people’s right
to known process of governmental deci
sion making and law must be liberally
construed to grant maximum public ac
cess to governmental records. Lucas v

249
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Note 3

Pastor, 1986, 117 AD2d 736, 498 N.Y
S.2d 461

Legisiative purpose behind enactment
of this article is “people’s right to know
Miracle Mile Associates v. Yudelson,
1979, 68 A.D.2d 175, 417 NYS2d 142,
appeal denied 48 N.Y.2d 706, 422 NY
S.2d 68, 397 N.E.2d 758. See, also, Unit
ed Federation of Teachers v. New York
City Health and Hospitals Corp., 1980,
104 Misc.2d 623, 428 N.Y.S.2d B§23

Broad access to government records
granted by this article is not conditioned
on purpose other than to acquaint appli
cant with “he process of governmental
decision making.” Glantz v. Scoppetta,
1978, 66 AD.2d 716, 411 NYS.2d 295

Legislature intent, as embodied in this
section was to increase understanding
and participation of public and govern
ment and to extend public accountability
by giving public unimpaired access to
records of government and its process of
decision making: governmental material
which is prepared solely for purposes of
litigation is simpiy not the type of gov
ernmental record to which public has
been given access. Westchester Rock
land Newspapers, Inc. v. Mosczydlowski,
1977, S8 A.D.2d 234, 396 N.Y.S.2d 857

Goal of this article is to give the public
fi._ access to the documents involved in
government decision making, not to ease
the research burden of private litigants,
although this may well have been the
intention of the separate federal sanc
tion, under the federal Freedom of In
formation Act, 5 USCA. § 552, for the
failure to index final opinions. D'Ales
sandro v. Unemployment Ins. Appeal
Bd., 1977, 56 A.D.2d 762, 392 N.Y.S.2d
413

Purpose ¢ this article is to allow max
imum access to documents and agency
has burden of proving that requested
records are exempt from disclosure if it
denies access to them. Steele v. New
York State Dept. of Heaith, 1983, 119
Misc.2d 963, 464 N.Y.S2d 925. See,
also, Herald Co. v. School Dist. of City of
Syracuse, 1980, 104 Misc.2d 1041, 430
N.Y.S.2d 460

This article was enacted to enhance, to
fullest permissible extent, access of pub-
lic and news media to records and infor

n in possession of siate and local
‘mental agencies American

PUBLIC OFFICERS LAW
Art. 6

Broadcasting Companies, Inc. v. Siebert,
1981, 110 Misc.2d 744, 442 N.Y.S.2d 855

This article is designed to make avail
able to the public documents generated
bv and in the possession of government
uniess a compelling reason requires
their confidentiality. Gannett News Ser
vice, Inc. v. State Office of Alcoholism
and Substance Abuse, Division of Sub
stance Abuse Services, 1979 99 Misc.2d
235, 415 N.Y.S.2d 780

Legislative intent in enacting this arti
cle was to make available, on demand
anv information in possession of any
governmental agency in state, subject to
limitation only when agency could prove
the legitimate public interest or a recog
nizable private right justifying refusal to
disclose the information New York
Teachers Pension Ass'n, Inc. v. Teachers
Retirement System of City of New York
1979, 98 Misc.2d 1118, 415 N.Y.S.2d 561
affirmed 71 AD2d 250, 422 N.YS.Zd
189

4. Public Interest privilege

See, also, annctations relating to demial
of access o agency records set out under
section 87

‘Public interest” privilege attached
oniy to certain confidential communica
tions between public officers in perform
ance of their duties, and was not applica
ble in emplovee’'s action against private
employer for alleged wrongful discharge
in which no public official or govern
mental agency was involved. Zampatori
v. United Parcel Service, 1983, 94 A.D.2d
974, 463 N.Y.S.2d 977, on remand 125
Misc.2d 405, 479 N.Y.S.2d 470

Police personnel records used to evalu
ate performance toward continued em
ployment or promotions are exempt
from this article and common-law public
interest privilege against disclosure, as
recognized in Cirale, continues with re
spect to such records. Wunsch v. City of
Rochester, 1981, 108 Misc.2d 854, 438
N.Y.S.2d 896.

Common-law public interest privilege,
which is available to public agencies to
prevent disclosure when pubiic interest
would be harmed if material sought
were to lose its clouk of confidentiality,
was not abolished by this article. Young
v. Town of Huntington, 1976, 88 Misc.2d
632, 388 N.Y.S.2d 978
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1980, 50 N.Y.2d 575, 430 NYS2d 574
408 N.E.2d %04

Nothing in this section or section 87
reguires that agency from which infor
mation is sought be agency making deci
sion to which information relates. Doo

S. Relation of data to agency

In applying this article, no distinction
is to be made between volunteer orga
nization on which local government re
lies for performance of essential public

service and organic arm of government lan v. Board of Co-op Educational Ser
when that is the channei through which  yices, Second Supervisory Dist. of Suf
such services are delivered. Westchester folk County, 1979, 48 N.Y.2d 341, 422
Rockland Newspapers, Inc. v. Kimball N.Y.S.2d 927, 398 N.E.2d 513

§ 85. Short title

This article shall be known and may be cited as the “Freedom of
Information Law.”

(Added 1..1977, c. 933, § 1))

Historical Note

Effective Date. Section effective Jan Former Section 85. Secction, which
1, 1978, pursuant to L.1977, c. 933, § 8 related to legislative intent, was added

Derivation. Former section 86 added 1.1974, ¢ 578, § 2, amended 11974, ¢
L.1974, c. 578, § 2; repealed by L.1977, 579, § |; repealed by L1977, ¢. 933, § |;
c. 933, 81 and is now covered by section 84

Library References

American Digest System
Freedom of information laws in general, see Records 50 et seq
Encyclopedia

Access to and right to use records, see C.J.S. Records § 35

§ 86. Definitions

As used in this article, unless the context requires otherwise:

1. “Judiciary” means the courts of the state, including any mu-
nicipal or district court, whether or not of record.

2. “State legislature” means the legislature of the state of New
York, including any committee, subcommittiee, joint committee,
select committee, or commission thereof.

3. “Agency” means any state or municipal department, board,
bureau, division, commission, committee, public authority, public
corporation, council, office or other governmental entity perform
ing a governmental or proprietary function for the state or any one
or more municipalities thereof, except the judiciary or the state
legislature.

4. “Record” means any information kept, held, filed, produced
or reproduced by, with or for an agency or the state legislature, in
any physical form whatsoever including, but not limited to, reports,

statements, examinations, memoranda, opinions, folders, files,
251
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hn-)k\_ 'n,u\\:.\ik ;»(w'.;phl(!\‘ forms, papers, d.r\lg':'-\ ;ihﬂ\ ES, maps,

;\h(\rn'\v letters. microfilms, computer tapes or discs

f1rons oOr (nd(‘\

{Added 1..1977

.1
regula

Historical Note

Ffiective Date
1978, pursuant

Dertvation. Form

Former Section
ate ¢ it

S7R 8§ 2

Library References

American Digest System

Freedom of ind

Fncyclopedia
Acces )

¢ ' anncd

Agency

Court |

Judiclar

Record
Generally 3
Assessment records 4
Personal papers 5§

Judician

State Board

sed judicial fun
1!10't0"\ Q!n‘ the '5"r¥
f ]

LArY exempt ro losure require

ments of this article Pasik v. State Bd
of Law FExaminers, 1984 102 A D.2d 195
478 N.Y.S.2d 270

Legislature, in enacting this article, in
tended the phrase “courts of the state” to
have its commonly understood meaning
viz tribunals adiudicating rights and
status Quirk Evans 1982 116
Misc.2d 554, 455 N.Y S.2d 918

Office of court administration is not a

ourt within meaning of this section
and therefore this article applied to 1t
Babigian v. Evans, 1980, 104 Misc.2d
136 427 N Y. S 2d 68R

2. Agency

City. which was holding former may

Gr § person o! <A-l|"\‘\t|(|(].(‘lh C, Was gov

ernmental entity and, therefore agen

for purposes of Freedom of Informa

trion R& d doecu Homeste:
Committes nct omposed
several members of the common cour

and representatives of city

J_‘p_»v'--v. nts
and engaged in selecting among interest
ed applicants for purchase of residential
properties ftor nominal consideration
and of the “Mavor's Task Force on Aban
doned Housing whict fetermined
!

whether abandoned housing should be

referred to the homestead program. con
stituted records kept and held by the city
within meaning of this article, despite
contention that the committees had no
governmental capacity and were adviso
rv onlh .a'n! were not created by the city
Syracuse United Neighbors v. City of
Svracuse, 1981, B0 A.D.2d 984, 437 N.Y
S.2d 466, appeal dismissed 2d
905 449 N.Y.S.2d 201. 434 NE.2d 270

Office of Court Administration is an

wency, not a court, and is therefore
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does

subject t s articie, however, this
not mean that OCA must make ail
records in its possession available to the
publi n 1ts discretion. OCA mayv, ftor

example withhold

ecords protected
from disclosure by state « ederal st
ute ~cords which f disclosed, would

unwarranted

onstitute imvasson of
the privac n individual, or rex
ompiled for law enforcement purposes
where the release of such records would
interfere with law enforcement invest
gations, judicial proceedings, or the con
fidential rights of a defendant. Quirk v
Fvans. 1982, 116 Misc.2d 554, 455 N°Y
S.2d 918

i'nder the definition of “agency the
Divisior of the Rvuﬁgr' ame within ap
plication of this article. Dunlea v. Goid
mark, 1975, 85 Misc.2d 198, 380 N.Y
S.2d 496, modified on other grounds 54
AD 446 380 N YS.2d 423

Record—Generalh

Minutes of insurance company meet
ings given by the companies to Insur
ance Department for its examination
constituted “records” within meaning of
this article and thus were subject to pub
lic review. Washington Post Co. v. New
York State Ins. Dept., 1984 61 N.Y.2d
557, 475 N.Y.S.2d 263, 463 N E.2d 604

Stenographer’'s original stenographic
notes are “records or other papers” with
in meaning of former section 66. New
York Post Corp. v. Leibowitz, 1957, 2
N.Y.2d 677, 163 NYS2d 409 143
N.E.2d 256

Freedom of Information Law was not
applicable to complaint of unsuccessful
bidder on contract to transport and de
liver voting machines, for unauthorized
use and release of its prior “route list” by
defendants in solicitation for bids, be
cause “route list” prepared by plaintiff
was not document within statutory defi
nition of “record.” P.J. Garvey Carting
& Storage, Inc. v. Erie County, 1986, 125
A.D.2d 972, S10 N.Y.S.2d 365

Urban renewal correspondence, data
and valuations are not to be deemed
public records” within former section
66. Soriey v. Clerk, Mayor and Bd. of
Trustees of Incorporated Village of
Rockville Centre, 1968, 30 AD2d 822
292 N.Y.S.2d $75

Note §

pPOSsession " Crinm

Court of city of New
records” which my be iy exam
by anv person, unless papers have

from public scrutiny by

3 statute Werfel
Fitzgerald ) AD?2Xd 36 260N Y
i

< )

Retention of physician of The New

York State Institute for B Research
n Mental Retardation as a private exam
ining physician did not confer upon phy
siCilan s report an ot hic ».II state agency
status which would permi solely on
such ground, disclosure of 1 wi to par
ties in medical malpractice action
Ravo by Ravo v. Rogatnick, 1982 117
Misc 2d 1041, 450 N.Y S.2d 662

Notes made by Secretary of State
Board of Regents during the course of
wen and public meetings were re ords
of the Board of Regents or the Edu
ation Department and were subject to
ompulsorv disclosure under this articee
Warder v. Board of Regents of Universi

of State of N.Y., 1978, 97 Misc.2d 86

< 24 742

—— Assessment records

\;‘!‘ih.!"w:‘\ for exemption pursuant
to section 467 of the Real Property Tax
Law are public records. 4 Op.Counsel
SBEA No. 102

Real property assessment revalvation
data being compiled b an independent
aypraisal company for eventua
ountv-wide reassessment program are
not “records” subiect to public rights to
access within this article 7 Op.Counsel

SBEA No 68

Assessors workbooks or field books
constitute public records which may be
inspected or copied i Op Counsel SB
E.A. No. 25

8. —— Persona! papers

Former mayor's correspondence
which concerned matters of personal na
ture, and his correspondence, which
concerned activities of county Democrat
ic committee, constituted information in
physical form that was kept or held by
city and, therefore. constituted “record’
that was subject to disclosure under
Freedom of Information Law absent spe
cific statutory exemption. Capital News
papers v. Whalen, 1987, 69 N.Y.2d 246
SIINYS2d 367. SOS NE2d oy
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§ 87. Access to agency records

1. (a) Within sixty days after the effective date of this article, the
governing body of each public corporation shall promulgate uni
form rules and regulations for all agencies in such public corpora
tion pursuant to such general rules and regulations as may be
promulgated by the committee on open government in conformity
with the provisions of this article, pertaining to the ad.n nistration
of this article

(b) Each agency shall promulgate rules and regulations, in con
formity with this article and applicable rules and regulations prom
ulgated pursuant to the provisions of paragraph (a) of this subdivi
sion, and pursuant to such general rules and regulations as may be
promulgated by the commitiee on open government in conformity
with the provisions of this article, pertaining to the availability of
records and procedures to be followed, including, but not limited
to:

i. the times and places such records are available;

ii. the persons from whom such records may be obtained, and

iii. the fees for copies of records which shall not exceed twenty
five cents per photocopy not in excess of nine inches by fourteen
inches, or the actual cost of reproducing any other record, except
when a different fee is nthem}_sc prescribed by statutg.

e, AT /i,{h%t L
ance with ifs published rules,
nd copying all records, except

make available for :
may denv access to recorh tions thereof

that such age
o

(a) are specifically exempted from disclosure by state or federal
statute;

(b) if disclosed would constitute an unwarranted invasion of
personal privacy under the provisions of subdivision two of section
eighty-nine of this article;

(c) if disclosed would impair present or imminent contract
awards or collective bargaining negotiations;

() are-trade secrets or are maintaimed—for the regulation of
commercial enterprise—v diselosed would cause substantial
injury to The competitive position of the subject enterprise;

(e) are compiled for law enforcement purposes and which, if
disclosed, would:

i. interfere with law enforcement investigations or iudicial pro-

NENDMENTE
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ii. deprive a person of a right to a fair trial or impartial adjudi
cation,

iii. identify a confidential source or disclose confidential infor
mation relating to a criminal investigation; or

iv. reveal criminal investigative techniques or procedures, ex
cept routine techniques and procedures;

(f) if disclosed would endanger the life or safety of any person;

(g) are INTET-apeNTY Trintre-agewey—IMAIETiAls _which are not:

i. statistical or factual tabulations or data;

ii. instructions to staff that affect the public;

iti. final agency policy or determinations; or

v external audits, including but not limited to audits performed
by the comptrotter and the Tederal governmess; or

(h) are examination questions or answers which are requested
prior to the final administration of such questions.

(i) are computer access codes.

(a) a record of the final vote of each member in every agency
proceeding in which the member votes;

(b) a record setting forth the name, public office address, title
and salary of every officer or employee of the agency; and

(c) a reasonably detailed current list by subject matter, of all
records in the possession of the agency, whether or not available
under this article.

4. (a) Each state agency which maintains records containing
trade secrets, to which access may be denied pursuant to paragraph
(d) of subdivision two of this section, shall promulgate regulations
in conformity with the provisions of subdivision five of section
eighty-nine of this article pertaining to such records, including, but
not limited to the following:

(1) the manner of identifying the records or parts;

(2) the manner of identifying persons within the agency to whose
custody the records or parts will be charged and for whose inspec-
tion and study the records will be made available;

(3) the manner of safeguarding against any unauthorized access
to the records.

(b) As used in this subdivision the term “agency” or “state agen-

cv” means only a state department, board, bureau, division, council
A
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or office and any public corporation the majority of whose mem
bers are appointed by the governor

(Added 1..1977, ¢. 933, § 1; amended 1..198),¢c. 890, § 1; 1.1982 ¢. 73,8 1;

L.1983, c. 80, § i; 1.1984, c. 283, § 1|;

1.1987, c. 814, § 12.)

Historical Note

1987 Amendment. Subd. 2, par. (g)
cl (iv). L.1987. c. 214  § 12, added cl
(v}

1984 Amendment. Subd. 2, par. (i)
L1984 c. 283, § 1, eff June 26, 1984
added par. (i)

1983 Ameadment. Subd. i, par. (a)
L1983, c. 80, § 1, eff. May 10, 1983
substituted “open government for “pub
lic access to records

Subd. 1, par. (b), opening clause
L1983, c. 80, § 1, eff. May 10, 1983
substituted “open government” for “pub
lic access to records”

1982 Amendment. Subd. 1, par. (b)
L.1982, c. 73, § 1, in subpar. (iii) substi
tuted “statute” for “law’

1981 Amendment. Subd. 4. 1. 198%,
c. 890, § 1, eff. July 31, 1981, added
subd. 4

Effective Date of Amendment by
L.1987, c. 814; Expiration. Amendment
by L.1987, c. 814, § 12, effective Aug
1987, and shali remain in full force and
effect until Jan. 1, 1994, at which time
L.1987, c. R14 shall be deemed repealed
pursuant to section 14 of 11987, c. R14
set out 25 a note lll‘d(" section q‘i

Effective Date and Applicability of
Amendment by—L. 1984 ¢ 283 Se
tion 2 of 1..1984, c. 283, provided: “This
act [amending this section] shall take
effect immediately [June 26, 1984] and
shall apply to any request pursuant to
article six of the public officers law for
which there is no final determination

—L.1982, c. 73. Amendment by sec
tion 1 of L.1982, c. 73, eff Oct. 15, 1982
and appilicable after that date, pursuant
to section 3 of L. 1982, c. 73, set out as a
note under section 89

—L.1981, c. 890. Amendment by sec
tion 1 of L.1981, c. 890, eff. July 31,
1981, and applicable as provided by sec
tion 4 of L1981, c. 890, set out as a note
under section 89

Effective Date. Section effective Jan
1, 1978, pursuant to L. 1977, ¢c. 933, § §

Derivation. Former section 8RR in
part, added 1..1974, c. 578, § 2; amended
L1974, ¢. 579, 68§ 2t0 4; 1..1974, c. 580
§ 1; repealed by L.1977, c. 933, § 1

Former Section RB7. Section, which
related to definitions, was added 1..1974
c. 578, § 2; repealed by 11977, c. 933
§ 1. and is now covered by section 86

Cross References

Confidentiality of personnel records of police officers, firefighters and correc
tion officers, see Civil Rights Law § 50-a

Division of criminal justice services, duties regarding data and statistics, see

Executive law § 837

Official compilations of codes, rules and regulations, see Executive Law § 102

Rule-making procedure of state agencies, see generally, State Administrative

Procedure Act § 201 et seq

New York Codes, Rules and Regulations

Confidentiality of documents submitted to the Department of Environmental

Conservation regarding—

Air pollution control, see 6 NYCRR 200.2

Mined land reclamation, see 6 NYCRR 4203

Solid waste management facilities, see 6§ NYCRR 360.1
Taxation of forest lands, see 6 NYCRR 1991

Public access to records—

Adirondack park agency, see 9 NYCRR Part 587
“Ty
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Public access to records—Contineed
Banking department records, see 3 NYCRR Supervisory Procedure G106
Board of -
Elections, see 9 NYCRR Part 6202, set out in the Appendix to Bk. 17
Election Law
Equalization and assessment, see 9 NYCRR Part 185-)
Social welfare, see 18 NYCRR Part 226
Commission of investigation, see 21 NYCRR Part 700
Commission on
Cable television, see @ NYCRR Part 589
Judicial conduct, see 22 NYCRR Part 700!, set out in McKinney's New
York Rules of Court pamphlet
Council on children and families, see 9 NYCRR Part 8201
Crime victims board, see 9 NYCRR 525.15
Department of —
Agriculture and Markets, see 1 NYCRR Part 360
Civil Service, see 4 NYCRR Part 80, set out in the Appendix to Bk. 9,
Civil Service Law
Commerce, see 5 NYCRR Part |
Correction, see 7 NYCRR Part S
Education, see 8 NYCRR Part 187
Environmental Conservation, see 6 NYCRR Part 6156
Health, see 10 NYCRR Part 50
Insurance, see 11 NYCRR Part 24
Labor, see 12 NYCRR Part 700
Law, see 13 NYCRR Part 120
Mertal Hygiene and its facilities, sec 14 NYCRR Part 8
Motor Vehicles, see 15 NYCRR Part 160
Social Services, see 18 NYCRR Part 340
State, see 19 NYCRR Part 80.
Taxation and Finance and the State Tax Commission, see 20 NYCRR
Part 800
Transportation, see 17 NYCRR Part |
Division of —
Rudget, see 9 NYCRR Part 145§
Criminal justice services, see @ NYCRR Part 6150
Housing and Community renewal, see 9 NYCRR Part 2650
Human rights, see 9 NYCRR 466.6
Parole, see 9 NYCRR Part R008
Probation, see 9 NYCRR Part 368
Substance abuse services, see 14 NYCRR Part 1060
Veterans' affairs, see 9 NYCRR Part 8450
Youth, see @ NYCRR Part 166-2
Higher education services corporation, see 8 NYCRR Part 2002
Industrial Board of Appeals. see 12 NYCRR Part 73
Medical care facilities finance agency, see 21 NYCRR Part 2200
Metropolitan transportation authority, see 21 NYCRR Part 1090
Municipal assistance corporation for the city of New York, see 21 NYCRR
Part 5400.
New York city transit authority, see @ NYCRR Part 1053
Office for local government, see 9 NYCRR Part 207
Office for the aging, see 9 NYCRR Part 6650

Office of general services, see ¢ NYCRR Part 330
257
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Public access to records—Continued
Office of parks, recreation and historic preservation, see 9 NYCRR Part 461
et seq.
Permanent commission on public emplovee pension and retirement systems,
see 9 NYCRR Part 6700.
Public authorities control board, see 21 NYCRR Part 2700
Public Service Commission, see 16 NYCRR Part 6.
State and local agencies, including counties, cities, towns, villages, school
districts and fire districts, see 21 NYCRR Part 1401
State—
Athietic commission, see 19 NYCRR Part 211
Cemetery board, see 19 NYCRR Part 201.
Consumer protection board, see 21 NYCRR Part 4600
Dormiiory authority, see 21 NYCRR Part 4700.
Energy office, see @ NYCRR Part 7801, set out in the Appendix to Bk.
174, Energy Law.
Housing finance agency, see 21 NYCRR Part 2150
Insurance Fund, see 12 NYCRR 450.11.
Liquor Authority, see 9 NYCRR Part 95, set out in the Appendix to Bk. 3,
Alcoholic Beverage Control Law
Police, see 9 NYCRR Part 483
Power authority, see 21 NYCRR Part 453,
Racing and wagering board, see @ NYCRR Part 5490.
Register of historic places, see 9 NYCRR 427 8.
Thruway authority, see 21 NYCRR Part 108.
University of New York, see 8 NYCRR Part 311,
Teachers' retirement system, see 21 NYCRR Part 5019.
Urban development corporation, see 21 NYCRR Part 4201.
Workers' Compensation Board, see 12 NYCRR Part 425, set out in the
Appendix to Bk. 64, Workers' Compensation Law.
Submission of notices and filings in relation to agency rulemaking action, see
grnerally, 19 NYCRR Part 260 et seq.
Unemployment insurance and emplovment service records not subject to this
section, see 12 NYCRR 700.4.

West's McKinney's Forms
The following forms appear in Selected Consolidated Laws Forms under section 87
of the Public Officers Law:

Judgmen: in Article 78 Proceeding Granting Petiiior to Compel Power Authority
to Disclose Names and Addresses of Property Owners Over Whose Land
Proposed Power Transmission Lines Will Pass, see Form 1.

Notice of Petition in Article 78 Proceeding to Compel Power Authority to
Disclose Names and Addresses of Property Owners Over Whose Land

Power Transmission Lines Will Pass, see Form 2.

Petition in Article 78 Proceeding to Compel Power Authority to Disclose Names
and Addresses of Property Owners Whose Land Proposed Power Trans
mission Lires Wiil Pass, see Form 3.

Petition in Article 78 Proceeding to Annul Determination of Budget Director that
Files and Work Sheets Prepared for State Commission on Cable Television
Were Not Discoverable, see Form 4.

Judgment in Article 78 Proceeding Annulling Determination of Budget Director
that Files and Work Sheets Prepared for State Commission on Cable
Television Were Not Discover;lg;lse. see Form 5.
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Law Review Commentaries

Codification of government privileges in New York: eofficial information and
identity of informers. 44 Albany L.Rev. 279 (1989).

New York's Freedom of Information Law, disclosure under the CPLR, and the
common-law privilege for official information: conflict and confusion
over “the people’s right to know”. 33 Syracuse L. Rev. 615 (1982).

Library References
American Digest System
Matters subject to disclosure, see Records €54 et seq.

Records subject to inspection, see C.1S. Records § 36.

WESTLAW Flectronic Research
See WESTLAW guide following the Explanation pages of this volume.

Notes of Declsions

I. GENERALLY 1t 30
I. DENIAL OF ACCESS 31 t0 5§

I. GENERALLY [McKim:{s m Officers Law :;1

subd. 2(b)}, in pure statutory
Subdivision Index rzandanalyus.andthennsnobmsm
Construction 1 y on any special ise of the po-

Construction with other laws 2 lice department and t accord its
Fees 6 interpretation any particular
Lists of records 10 deference. Capi Div. of
Litigation Hearst Corp. v. Burns, 1985, 109 A.D.2d

Generslly 11 92, 490 N.Y.S.2d 651, affirmed 67 N.Y.2d

562, 505 N.Y.S.2d 576, 496 N.E.2d 665.

Nrpo-eofthisnnicleistoptovide
12 wﬂkmthmm;hmm
employees, respect o manner in the govern-
mental decision-making process is con-
du:teduldthﬂ.mﬁnhaamoflhm

98 AD2d 14, 469 N.Y.S.2d 820, See,
v. Regan, 1981, 81 A.D.2d
102, 440 N.YS.2d 356, Zuckerman v.
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proceedings or material Herald Co. v
School Inst of City of Syracuse. 1980
104 Misc 2d 1041 430 N Y S 2d as

Construction with other laws

See. also, Notes of Decisions under

rron 84

Requirement ol Insurance |l aw
8§ 26-a, 29 for insurance companies to
mamtain certain records, inciunding min
utes of insurance company meetings
and to provide reasonable access to
those records for examination by State
Insurance “v'[\.u ment and its examiners
did not render those records confidential
and thus exempt from disclosure under
Freedom of Information 1aw where In
surance Law did not include any refes
ocnees M <'~H"l‘|"“|l.!l!?\ o pvnin‘w! A
cess by others 1« K’n records W .l\"vn;'
ton Post Co. v. New York State Ins
|\q.;' 1984, 61 NY.2d 557. 47Ss N YS.2d
263, 463 N E.2d 604

Minutes of business meeting of Parole
Board were not per se exempt from dis
closure either under Correction lLaw
§ 29 as unwarranted invasion of person
al privacy, under investigatory files com
I“" d for law enforcement purposes
emption to this article or under
mon law privilege for official
ton, and Supreme Court would
quired to inspect min < In camera 1o
determine to what extent. if anvy. min
Uies were exen from disclosure for
those reasons Juckerman v. New York
State Bd. of Par« 76, S3 A.D.2d A0
185 NYS2

Ban on d sure imposed by Civil
Rights Law 0-a governing confiden
niality of police personnel records coulid
not be avoided on ground that for pur
pose of disclosure provision of Ciwil
Rights | y S0-a the records requested
were “rrlevant and material” in proceed
ng hl-ul‘j"? \,"(‘,‘V 1)lv- artu ll' -q‘rk!nu
their disclosure; such records, exempt
from provisions of this articie, could not
be relevant and matenial” in a pllil('('('.
g to require compliance with this arti
cle Gannett Co., Inc. v. James, 1981
108 Misc.2d 862, 438 NY.S.2d 901, af
firmed 86 A D 2d 744, 447 N.Y S.2d 781
appeal demed 56 N.Y 2d 502, 450 N.Y
S.2d 1023, 435 N.E.2d 1099

Mere fact that a hospital, licensed and
operated in State, may be qualified to

receive federal medicare funds by virtue
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of its accreditation by the Joint Commis

sion on Accreditation of Hospitals does

not mean that confidentiality, accorded
ts Joint Commuission on Accreditation

of Hospital

secthion

Act, 42 |

Joint Commuiss)

tarv of Health i aho and

or state agency opv of most

accreditation survey and thereby

gible for medicare reates a stmilar

munity from disclosure under state

Nassau Suffolk Hospital Council, In

Whalen., 1977 RO Misc 2d W04 390

S.2d 995

Discovery provision

seq. do not restrict discle

made public under this

uments are available 1« ublic under this
section, they are not res so facto
solely because apphcant a htigant
Novack v. Schuler 1976 88 Misc 2d 79¢
IO N Y S2d »

Mandatory nature of section

Freedom of i.aw obligates
an agency to y S records open 1o Lhe
public unless they fall within one of the
eight specific exempt categories set forth
De Zimm v. Connelie
1984, '02 AD.2d 668 479 NYS.2d ’71
affirmed 64 N.Y.2d 860 487 N.YS.2d

3120. 476 N F 2d 64¢

n the tatuste

Disclosure requirements of this article

are man "y and as to those items
required to be disclosed the agency must
urnpf\ il fre expernence it s deter
mined that this article needs revision it
should be directed to the attention of ihe
legislature Dunlea v. Goldmark 3d
1976, 54 AD2d 446, 389 N.Y.S.2d 43
affirmed 42 N.Y2d 754, 401 NYS2d
1010, 372 N.E.2d 798

4. Records within section

,
See, also, annotations releting ro def:

ninton of record under section 86

Under this article, access to all files of
Commussioner of Mental Hvgiene and
Attorney General cone cerning petittoner
corporation, its affiliates and its leader
ship was granted. Church of Scientolo
gy of New York v. State, 1979, 46 N.Y 2d
06, 414 NY.S.2d 900, 387 NE2d 1216

Where petitioners presented appeal to
head” of agency, petitioners did all they

were required to do under law and were

Art. 6

entitled to d ' ts sought, including
opies of legedly made out to
administra‘or ) methadone mainte
nance progr.m in county and computer
printout for chook 3 : y this art
le. Vent v. Bates, 1982 R9 A D 2d 56
452 NYS.2d 98

Disclosure of lottery records is in ac
ord with declared purpose of this art
le. Westchester Rockland Newspapers
Inc. v. Kimbali. 1979, 72 A D.2d 606, 421
N.YS2d 112, affirmed SO0 N.Y.2d 575
430 NYS2d 574, 408 N F.2d 904

Ballots in referendum on extension of
faim promotion order an COOPerative
milk producer lists related thereto were
subilect to disclosure Gates v. Dvson
1976, 5SS A.D.2d 705, 318 N YS.2d 154

Budget examiner's files and work
sheets for Cable Television Commission
were subiect to A{.'\ overy z'n:h‘v this S
tion; however, the agency was entitled
to an opportunity to establish snecific
exemptions, preferably by a sufficiently
detailed affidavit to enable special term
to determine the valhidity of the exemp
non laimed Dunlea Goldmark
1976, 54 A D.2d 446, 389 N.Y.S.2d 423
affirmed 43 N.Y.2d 754, 401 NYS2d
1010, 372 N.E.2d 798

This section entitled petitioner and
other bona fide members of news media
' nspect and copy village payroli
records e h‘l'*l;\(\'.i't\! \:”.%g"
of Freeport ! 51 AD2d 765, 379
NYS2d 517

Tenured teachers whose positions as
“(';‘.""?\"'H heads had been .\‘\uh\h('d
were entitled to inspect, pursuant to this
article official minutes of school board’s
meetings pertaining to its decision to
eliminate the teachers’ positions and per
taining to the teachers’ competency, but
board was not t»‘hhﬂ’,d te disclose min
utes of its executive sessions. Gabriel »
Turner, 1975, SO0 AD.2d 889, 377 N.Y
S.2d 527

Labor Department forms which were
used by emplovers to report information
to the Unemployment Insurance Divi
sion and which contained information
which was available elsewhere on
records which were not claimed to be
exempt from disclosure were not them
selves exempt from disclosure under the
Freedom of Information Law. Banigan
v. Roberts, 1985, 135 Misc.2d 614, 515
N YS 24 %44

s Law § 84 et seq. ap

county tax maps Szikszav v

uelow, 1981 107 Misc.2d 886, 436 N.Y
“; S5R

nder this section, all Joint Commis

' n Accreditation of Hospitals sur

y reports delivered in confidence t

the State Department of Health, whether

ibmitted in lieu of a Public Health Law

irvey or in onnechion wil uch sur

shall not be availablk r public

however all Joint Comms

reditation of Hospitals sur
i

felivered to the State Depart
nent of Health without such agreemens
f confidentiality may be available for
publ s losa Nassau-Suffoitk Hos
pital Cou In-. v. Wh 1977 89

Misc.2d

Rules and regulailons
This article does not require
levelop a body of written law or poli
v McAulay v. Board of Ed. of City of
New York, 1978, 61 AD.2d 1048, 403
NYS2d 116, affirmed 48 N.Y.2d 659
N YS2d 560 396 N F .24 1013

f town board requiring
records and account
books be kept town offices was not Iin
comphance with statute requiring gow
erning body of town to promulgate vni
form regulations regquiring each town
wency to make its records available at
specified times and “:Am‘« IMcKinney's
Public O ficers Law § 87, subd. 1(b)], as
no uniform reguiations were promul
gated, and resolution in question was
aimed solely at town supervisor and
town bookkeeper Town of Northum
berland v. Eastman, 1985, 129 Misc.2d
447, 493 N.Y.S.2d 93
Exemption from disclosure may be ex
pressed in a rule or regulation and stili
be within ambit of a Spet ific e xemption
by this article. Herald Co. v. School
Dist. of City of Svyracuse 1980, 104
Misc.2d 104). 430 N.Y.S.2d 460

6. Fees

Resolution of equalization committee
of county '-*mal.'!'-“’ setting tax map
copving fee of $4 per map was not a
legislative act but was a ministerial act
and was not the type of action included
within “prescribed bv law” language of
this section that records are exempt
from fee schedule contained in the Law

A1
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OF INFO

Names of citv emplovees, departments
and number of

sick

emplovet

ulated by each

tme hom

were exempt from disclosure

l‘!"‘*‘\-’“ T

exception tor disclosure

10 newspaper inder this sex

which

1Hon s

would result 1in unwarrant nvasion of
personal privacy

1983 119 Misc 2d

Bah an » Brier
1

110 462 N Y S 2d 3181

33. Contract awards, impalrment of

Reports by independent appraiser on

certain build

potential use and value of
ings which were owned by urban renew
al agency and which agency planned to
offer for sale to the public fell within
provision of this section excepting from
those matenals that, if
impair

nent contract (\\\‘NJ.\

disclosure

closed, would present o
Murrav
Urban Renewal Agency, Inc
N.Y2d 888 453 NYS2
N.E2d 1115
Contents of “Vq\‘\-~\‘!:
to accept

successiunl hd
determination
successful bid proposal by agency to
gethes findings, reports and
memoranda were subject to disclosure
pursuant te this article. Contracting
Plumbers Co-Op. Restoration
1980, 105 Misc.2d
196

and basis for

with its

Corp. v
Amenuso 951 430

N.YS.2d

3. Collective bargaining, impalrment
of

Salary and fringe benefit data

piied by board of cooperative education

com

al services as part of a subscription se
ice for member school districts was not
excepted from disclosure requirement of
this article and, hence
being disclosed, notwithstanding
agency which information was
sought was not agency making decision
to which related, where
there was no evideirce that disclosure of
information would impair present or im
minent collective bargaining
Board of Coop Educational Services,
Second Supervisory Dist. of Suffolk
County, 1979, 48 N.Y.2d 341, 422 N.Y
S.2d 927, 398 N.E.2d 533

Record failed to support unsubstanti
ated contention that disclosure to union
of grievances filed by registered nurses
represented by a competing union would
impair imminent contract awards or col
lective bargaining negotiations so as o
be exempt

was subject to
that
from

informs aon

Doolan v

from disclosure under this

§ 87

Note 35

Teachers
k City Health ar 3 t1al
ork ( Yy Healt B ¢ TOSMLALS

19RO 104 Misc

O ice of court admmistraty

mstifv nondrsck e of hist
paid $15,000 1o $20.000
It of lassification on ground that
| impair imminent
negotiations further
withheld solelv
'

more, st id not be

on ground at the information. whic

and readily available
y printed form. Babi

04 Misc 2d 136 427

was omputer

was not available
gian v. Evans, 1980

N YS 2d 688
‘\‘!{'(
pursuant fe this

tained school

eport

sechion was

districts shared

cost basis and was desi assist

participating s hool districts in their col

lective bargaining agreements with their

respective public empiovee

unions, it

was exempt from disclosure on ground

that disclosure would impair collective

bargaining negotiations, as well as harm

ng declared policy of regional
Trau
W Co-op Educational Services of

1978, 95 Misc.2d 3194

oopera

tive shared wcht

Board

SeTvViICeS

Nassau County
407 N.Y.S.2d 19*

35. Trade secrets
Minutes of

ings given by

nsurance company meet

ompanies to State Insur

ance Department for its examination

were not exempt from disclosure under

this

for commerc

article as information maintained

al enterprise which would

cause injury to competitive posiion i

Li'\( l"'\l‘[! \\"(‘lf' (hl"!‘ Was no "\‘\il"""l;‘
ry support for the position that disclo
sure would ruin insurance
competitive edge. Washington Post Co
v. New York State Ins. Dept., 1984 61
N.Y.2d 557 475 NYS2d 263, 48}

N.E.2d 604

companies

Where no state or federai statutes spe
cifically exempted from disclosure vol
unteer fire department’s records of pub
lic lottery sponsored by the department,
there was no danger of impairment of
contract awards or collective bargaining
negotiations, the records were not trade
secrets where compiled for law enforce
ment purposes, their disclosure would
wer the life or any

person, they were not inter or intraagen

not enc safety of

cy materials, and they were not exami

Y68
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v. Lefkowitz, 1979, 47 N Y.2d 567, 419
N.YS.2d 467, 393 N.E 2d 463

Portions of special prosecutor’'s mar
ual relating to investigating technique
in the nursing home area which was
merely a statement that auditors should
pay particular attention to requests by
nursing homes for medicaid reimburse-
ment rate increases based upon project
ed increases in cost referred to a routin~
technique which would be used in any
audit so that the provisions were subject
to disclosure under this article. Fink v
Lefkowitz, 1979, 47 N.Y.2d 567 419 N.Y
S2d 467, 193 N F 2d 463

Reports of criminal investigation
which would reveal nunroutine criminal
investigative techniques for processing
homicide scene were exempt from dis-
closure under Freedom of Information
Law. Alien v. Strojnowski, 1987, 129
AD.2d 700, 514 N.Y.S.2d 463.

Portions of administrative manual of
New York State Police concerning proce
dures followed when employing elec
tronic surveillance and monitoring de-
vices during criminal investigations was
exempt from disciosure under Freedom
Information Law exemption for records
compiled for law enforcement purposes
which, if disclosed, would reveal crimi
na: investigative techniques or proce-
dures except routine techniques and pro-
cedures. De Zimm v. Connelie, 1984,
102 AD2d 668, 479 N.Y.S.2d 871, af
firmed 64 N.Y.2d 860, 487 N.Y.S.2d 320,
476 N.E.2d 646

41. —— Civil Investigations

City failed 1o demonstrate that materi-
als sought for discovery, namely, entire
investigatory file prepared by fire mar-
shal's office in connection with fire in
question, were exempt under this article.
Sciascia v. City of New York, 1983, 96
A.D.2d 901, 466 N.Y.S.2d 74.

Sole beneficiaries of exemption pro-
vided under this section, which was in-
tended to provide unimpaired access to
governmental information, for informa-
tion that is part of investigatory files
compiled for law enforcement purposes
are criminal law enforcement authori-
ties, and thus building department could
not predicate its refusal to permit exami-
nation of records compiled during inves-
tigation of complaint that construction
work at certain town facilities was per

- -

PUBLIC OFFICERS LAW
Art. 6

formed improperly and in violation of
town code on such exemption. Young v.
Town of Huntington, 1976, 88 Misc.2d
-°32, 388 N.Y.S.2d 978

42. —— Particular records

Sealed records were required to be
exempted from order which permitted
newspaper reporter to inspect police
records of traffic tickets issued and of
lists of violations of traffic law. John
son Newspaper Corp. v. Stainkemp,
1984, 61 N.Y.2d 958, 475 N.YS.2d 272,
463 N.E.2d 613,

Where, although Attorney General had
commenced investigation of church
based on letters of complaint received by
it, such investigation resulted in no fur
ther action and there existed no present
intention to commence any such further
action, official records relating to
church were not exempt from disclosure
under this article as being documents
compiled for law enforcement purposes.
Church of Scientology of New York v.
State, 1978, 61 A D.2d 942, 403 N.Y.S.2d
224, affirmed 46 N.Y.2d 906, 414 N.Y.
S.2d 900, 387 N.E.2d 1216,

Report of investigation made by state
police as to cause of certain fire and
results of certain polygraph tests consti-
tuted part of investigatory files compiled
for law enforcement purposes and were
therefore exempt from availability for
public inspection and copyving. V.F.V.
Const. Co., Inc. v. Kirwan, 1976, 51
AD.2d 753, 379 N.Y.S.2d 166.

Defendants, charged with prostitution
and claimant discriminatory enforce-
ment, were not entitled te discovery and
inspection of statistical data relating to
arrest and prosecution of persons for
prostitution-related offenses since re-
quest therefor did not fall in any catego-
ry of discoverable materiais described in
discovery rules and were not discover-
able under Brady as it was ~ot addressed
to guilt or innecence; however, disclo-
sure could be authorized under this arti-
cle. People v. Nelson, 1980, 103 Misc.2d
847, 427 N.Y.S.2d 194

This section’'s provision excepting
from disclosure documents compiled for
law enforcement purposes, disclosure of
which would interfere with law enforce-
ment investigations, identify confidential
sources or disclose confidential informa-
tion relating to criminal investigatior

FREEDOM OF INFORMATION

Art. 6

applied to statements, records, reports
and memoranda made during internal
investigation of state policeman who had
been accused of receiving stolen proper-
ty in course of his duties. Petix v
Connelie, 1979, 99 Misc.2d 343 416 N Y
S.2d 167.

In actions against the State for false
arrest, and false imprisonment, the doc-
uments sought, viz., personnel records of
state parole officer who was responsible
for the arrests, were not exempt from
disclosure as “compiled for law enforce-
ment purposes,” disclosure of which
would either “interfere with law enforce-
ment investigations” or have a chilling
effect on an investigation by identifying
“a confidential source or disclose confi-
dential information relating to a crimi-
nal investigation.” Montes v. State,
1978, 94 Misc.2d 972, 406 N.Y.S.2d 664

Federal penitentiary inmate’s petition
tc compel state police to furnish inmate
with copies of all its files relating to
inmate would be denied, in view of indi-
cation that such information constituted
part of investigatory files compiled for
law enforcement purposes and, thus,
was exempt from availability for public
inspection. Marshall v. New York State
Police, 1977, 89 Misc.2d 529, 391 N.Y.
S.2d 953.

Under this article all records are avail-
able to the public except that a munici-
pality may deny access to recerds within
certain categories, and in the case of
criminal history records obtaired from
the New York State Department of Crim-
inal Justice Services, a municipality
must determine whether access is re-
stricted by a Use and Dissemination
Agreement between the municipality
and the Department. 1980, Op.Atty Gen.
(Inf.) 268

43. Danger to life or safety
Documents in correctional facility in-
mate's file based upon which it was de-
termined that inmate was escape risk
were fully exempted from disclosure un-
der Freedom of Information Law, where
all documents were interagency or in-
traagency materials exempted from dis-
closure, and some were materials the
disclosure of which could endanger lives
or safety of certain individuals, that
were exempted under another provision.
Nazlo v. Sullivan, 1986, 125 A.D.2d 311,
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509 NYS2d 53 appeal denied 69
N.Y.2d 612, 511 N.E.2d 86.

Correctional facility properly exclud-
ed, from the subject matter list of
records of the Department of Correction
al Services and of the records of correc
tional facility, material relating to loca-
tion in facility of documents demanded
under this article on basis that revela
tion would jeopardize prison security.
Fournier v. Fish, 1981, 83 A D2d 979,
342 N.Y.5.2d 823.

Under Freedom of Information law,
public had right of access to names and
business addresses of puincipals of appli
cants for license to operate check-cash-
ing business and other names by which
principals might be known; however,
disclosure of home or residence address-
es of principals could, in nature of busi-
ness they conduct, expose applicants and
their families to danger to iife and safety
and would be withheld. American
Broadcasting Companies, Inc. v. Siebert,
1981, 110 Misc.2d 744, 442 N.Y.S.2d 855.

In light of Penal Law § 400.00, provid-
ing that application for any pistol li
cense, if granted, shall be a public
record, newspaper reporter was entitled
to inspect approved pistol license appli-
cations on file with New York City Po-
lice Department, since neither executive
privilege nor “official information” privi-
lege was applicable, despite contentions
that access would violate applicants’
rights to privacy and might subject appli-
cants to attacks by criminals for the
weapons or valuables the weapons were
carried to safeguard. Kwitny v,
McGuire, 1979, 102 Misc.2d 124, 422
N.YS2d 867, affirmed 77 A.D.2d 839,
432 N.Y.S.2d 149, affirmed 53 N.Y.2d
968, 441 N.Y.S.2d 659, 424 N.E.2d 546

44, Inter-agency materials—Generslly

Policy behind exception to this article
for intraagency materials is encourage-
ment of the open exchange of ideas
among government policymakers, while
still maintaining broad public access to
agency records. Ingram v. Axelrod,
1082, 90 A.D.2d 568, 456 N.Y.S.2d 146.

While purpose of this article exemp-
tion for interagency or intra-agency ma-
terial is to encourage free exchange of
ideas among government policv-makers,
it does not authorize an agency to throw
a protective blanket over ali information
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by casting it in the form of an internal
memo; question in each case is whether
possession of contested document would
be injurious to consultative functions of
government that the privilege of nondis
closure protects. Miracle Mile Assoc
ates v. Yudelson, 1979, 68 A.D.2d 176,
417 NYS2d 142, appeal denied 48
N.Y.2d 706, 422 N.Y S.2d 68, 397 N.E.2d
758.

Under this article an agency may re-
fuse to produce material integral to
agency's deliberative process and which
contains opinions, evaluations, delibera
tions, policy formulations, proposals,
conclusions, recommendations or other
subjective matter. Steele v. New York
State Dept. of Health, 1983, 119 Misc.2d
963, 464 N.Y.S.2d 925

45. —— Statistical or factual data

Referen-e in former section 88 of this
articie to “tabulations made by or for
agency” and limited exception in this
section for “inter-agency or intra-agency
materials which are not: (1) statistical or
factua! tabulations” make it clear that
refation of information sought to beard
of cooperative educational services is
not a prerequisite to obtaining data
from that agency. Doolan v. Board of
Co-op Educational Services, Second Su
pervisory Dist. of Suffolk County, 1979,
48 N.Y.2d 341, 422 N.Y.S.2d 927, 398
N E.2d 533

Document prepared as joint study by
city department of planning and city de-
partment of public safety to aid in plan-
ning placement of city fire stations fell
within freedom of information law ex
emption protecting from disclosure
interagency or intra-agency materials,
predecisional memoranda or other non-
final recommendations prepared to as
sist agency decision maker; however,
statistical or factual tabulations or data
contained in document had to be dis-
closed given Public Officers Law section
providing that access should be provided
to material in such a document that con-
stitutes statisticai or factual tabulations
or data. MacRae v. Dolce, 1987, 515
N.Y.S.2d 295.

Petitioner was eniitled to access to
those portions of Department of Health-
prepared report relating to chronology
of events surrounding the death of peti-
tioner's husband, analysis of records,
ambulance records, list of interviews,

PUBLIC OFFICERS LAW
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and reports of interviews, since those
portions were strictly factual in nature
and were thus disclosable despite the
intra-agency materials exception. In
gram v. Axelrod, 1982, 90 A D.2d 568,
456 N.YS.2d 146

Mere fact that some of tabular data
might be an estimate of recommenda
tion does not convert it into expression
of opinion or naked argument for or
against certain position, and such tabu
lar data is not excluded from disclosure
under this article. Polansky v. Regan,
1981, 81 AD.2d 102, 440 N.YS.2d 356

Documents relating to city's home
stead program were subject to disclosure
under this article, even though constitut
ing interagency or intraagency materi
als, where documents contained factual
data and, or determinations of final poli-
cy or decisions. Syracuse United Neigh-
bors v. City of Syracuse, 1981, 80 A.D.2d
984, 437 N.Y.S.2d 466, appeal dismissed
S5 N.Y.2d 995, 449 N.YS.2d 201, 434
N.E.2d 270.

Fact that a recommendation is drafted
in statistical form does not result in a
magical transformation altering its na-
ture so that it is no longer specificaliy
exempted from the relevant discovery
provisions of the Freedom of Informa-
tion Law, this article, bv the regulation,
9 NYCRR 145.1(2), exempting “opinions,
policy options and recommendations”
from discoverable statistical or factual
tabulations. Delaney v. Del Bello, 1978,
62 A.D.2d 281, 405 N.Y.S.2d 276.

Mere fact that a statistical or factual
tabulation forms the basis for a subse
quent opinion does not mean that the
tabulation is not subject to discovery un-
der this article; fact that the document
is part of the “deliberative” process is
irrelevant since this section makes the
back up factual or statistical information
to a final decision available to the public
and there is no statutory requirement
that such data be limited to “objective”
information. Dunlea v. Goldmark, 1976
54 AD2d 446, 389 N.YS2d 423, af
firmed 43 NY.2d 754, 401 NYS.2d
1010, 372 N.E.2d 798.

Maierial, consisting of expert apprais-
al opinions prepared by state and Metro-
politan Transportation Authority for ne-
gotiation or litigation of condemnation
claims, did not fit into any one of catego-
ries of information available for inspec-
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tion and copying under this section and
specifically did not consist of statistical
or factual data or internal or external
audits and, thus, petitioners, who were
litigants in condemnation proceedings,
would not be entitled to obtain such
appraisal opinions. Novack v. Schuler,
1976, 88 Misc.2d 796, 389 N.Y.S.2d 223

46. —— Instructions to staff

Failure of city to establish that records
of police radio communications did not
contain “instructions to staff that affect
the public” entitled broadcasting compa
ny to access (o tape recordings of police
broadcasts relating to investigation of
robbery and to arrest of suspect. Buffa
lo Broadcasting Co., Inc. v. City of Buffa-
lo, 1987, 126 A.D.2d 983, 511 N.YS:2d
759.

47. — Final policy or determination

Memciandum prepared by a public
agency for internal use addressing a po-
sition it might take in pending or pro-
spective collective negotiations to which
it was a party was not a “final determi-
nation” by the agency and therefore 1
was exempt from access under Freedom
of Information Law. Khee! v. Ravitch,
1984, 62 N.Y.2d 1, 475 N.Y S.2d 814, 464
N.E.2d 118.

Panel and subcommittee recommenda-
tion and council approval forms, with
exception of comments by panel or sub-
committee, represented final agency de-
terminations of State Council an the Arts
which were required to be furnished to
citizen under Freedom of 'nformation
Law. Brayv. Mar, 1984, 105 A D.2d 311,
482 N.Y.S.2d 759.

Postdecisiona!l memcranda and re-
ports effectively explain basis for agency
policy and action and, thus, are of vital
concern to public and are subject to dis-
closure under Freedom of Information
Law. Kheel v. Ravitch, 1983, 93 AD.2d
422, 462 N.YS2d 182, affirmed 62
N.Y.2d 1, 475 N.Y.S.2d 814, 464 NE.2d
P18

Copies of records on which the di-
rector of the temporary release program
made his final determination were “in-
tra-agency materials” which were ex
empt from disclosure provisions of this
article. Schumate v. Wilson, 1987, 90
AD.2d 832, 456 NYS.2d 11.

LAW §87
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Intra-agency memoranda concerning
investigation of probation officer’s per-
formance, notes and communications
made in preparation of her disciplinary
hearing, and transcript of the hearing
were predecisional intra-agency memo-
randa that were not reflective of final
agency policy or determinations, and
thus such documents were exempt from
disclosure under this article.  Sinicropi
v. Nassau County, 1980, 76 A.D.2d 832,
428 N.YS2d 312, appeal denied 51
N.Y.2d 704, 432 NYS2d 1028, 411
N.E.2d 797

Where documents prepared by or for
hearing panel which heard teacher's ap-
peal from an unsatisfactory rating were
not final agency determinations or poh
cy but were prepared to assist the Chan-
cellor in arriving at his decision and
where the hearing panei’s recommenda
tions and reasoning were not binding on
the Chancellor and there was no evi
dence that he adopted the panel’s reasun-
ing when he adopted the panel’s conclu
sion, documents were “predecisional in-
formation” which were exempt from dis.
closure under this article. McAulay v.
Board of Ed. of City of New York, 1978,
61 AD.2d 1048, 403 N.YS.2d 116, af
firmed 48 N.Y.2d 659, 421 N.Y S.2d 560,
396 N.E.2d 1033

Claimant, who had brought action
against state for conscious pain and suf
fering and wrongful death alleging that
parole of person, who while on parole
from state hospital allegediv murdered
claimant’s father, was negligent, was en
titled to discover oniy final determina
tions and dissenting opinions of mem-
bers of governing body of parole board
since all other records of board were
confidential. Dowling v. State, 1975, 49
A.D.2d 982, 374 N.YS.2d 148

Those portions of preliminary draft of
Department of Environmental Conserva
tion report which was inadvertently pro-
duced in response to Freedom of Infor-
mation Law request fell within exemp
tion for predecisional intraagency com-
munications containing no final deter-
mination, as they did not affect public
veelfare in critical area of cleaning up of
leaking inactive hazardous waste sites.
McGraw-Edison Co. v. Williams, 1986,
133 Misc.2d 1053, 509 N.Y.S.2d 28s.

In view of fact that the Civilian Com-
plaint Review Board does not make final
determinations in the matters which
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Note 47

ome

statem
manuai
affect
Goldmark
\ “ '\ 4‘.‘, l"‘
$ AD2d 446
med 3 NY

thic

Materials prepared outside
agency
Report of indepena

tained by cour 1
f recovery on a parti-ular civil lawsuit
was intra-agency material which was ex
empt from disclosure inder the Free
dom of Information Law, despite fact
that it was i\'(‘[\a!v‘d by an extragovern
mental person. Austin v. Purcell, 1984
103 AD2d 827. 478 N.YS.2d &4

49. —— Opinions, recommendations,

etc

ity was not barred from asserting

that assessors notations in real estate
sales data lists furnished by city to Siate
Board of Equalization and Assessment
were exempt from disclosure as intraag
ency expressions of opinion dq‘\pl((' pn
or decision directing SBEA to disclose
such lists in case in which city had inter
vened, where cityv did not intervene

prior case was on appeal and was not

afforded opportunity to assert that such
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$0. —— Particular records

The “intra-agency” exempt was not
A”\;\!:\.\f\lr T petitioner from

of ertai bice
Of S { ( tamn police

reaching
records, in that copies of speeding tick

ets and

1st f 1 ffic violations are not
wit!} ategor materials involving
subjecti matters which are integral to
the agency's de 1her yrocess in for

Newspaper
34 A.D.2d 825

mulating policy
Corp. v. Stainkamp
463 N.Y.S.2d 122, affirmed as modified

on other grounds 61 N.Y.2d 958, 475
N.Y.S.2d 272, 463 N.E.2d 613

Request of public education associa
tion for access to validity studies and job

anralysis prepared by board of examiners

adn)
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of New Y City school board in
nection wit ertam specified examina
tions was properly denied under this sex
tion providing for privilege for certain
interagency Of Intraagency nateriails
Public Fduc. Ass'n v. Board of Examin

of Y

161

b e
Departm
investigat:
rsing home
medical re )
D" were ntra-agencs
regarding the investigation |
the Department and were exempt
disclosure under this article Ml
New York State Dept. of Health, 1983
A D2d 975, 457 N.Y.S.2d 564
S Force” forms, although they
were not personne! records us to eva
uate performance | forcement

i losure as

rs, were exempt
intraagency materiais which were not
statisticat or factual tabulations or data
nstructhon t staff that aifected ;'u“!..
or hinal agency policy or determinations
Gannett Co., Inc. v. James, 1982, 86
A.D.2d 744, 447 N.Y.S.2d 781, appeal d«
nied 56 N.Y.2d S02. 450 N Y S.2d 1023
43 N F . 2d 1099
Und this section :nv(\‘\..ud(-u.( e
tween town and architects and engineers
hired as consultants in connection with
town's public improvement pruject was
intraagency communication not subject
to disclosure unless corre ‘-P‘"‘l'( nee was
statistical or factual tabulation or data
nstructions to staff, that might affect
public, or final agency policy for deter
minations. Sea Crest Const. Corp. v
Stubing, 1981, 82 A D 2d 546, 442 N.Y
S.2d 130

School hockey official who had offici
ated at varsity level games for two vears
but was thereafter assigned only to jun
10r varsity games was not entitled o
obtain access to individual rating sheets
prepared by high school coaches wi des
authority of this article, in that such
rating sheets were interagency dox
uments which fell within exception of
materials disclosable under this section
Shaw v. Lever, 1982, 112 Misc.2d 260
446 N.Y.S.2d 855

Psychiatric reports prepared by De

partment of Mental Hygiene and provid
ed to Division of Parole were not avail

Note =1

osure
discle
reports
prepares w  another
v. Hammock 1981 100

NYS2d 363 mod

-y

that

nts 1Agen
ause the
to teacher

of £

City of

{1 1041 430

inder
INSPeC
s reports and work
n connection with au
despite ntention that
materials

not wistical
data ‘olansky Regan
427 NY S 2d 151
modified v othe ound R1 AD2d

U

1980 103 Mi

m with ref

Y ction anising out ol

police officer's use of revolver against

escaped prisoner who brought civil ac

tion ansing out of \.‘H‘,n-fll\: and data

accumulated as basis of that decision

were intraagency materials exempt from

disclosure under this article Hall v

Brandon, 1978, 96 Misc.2d 3118 408 N Y
S.2d 1006

51. Examination guestions or answers

Where board of Law Examiners relin
quished possession of multistate ques
tions and examinee answers in ordi
nary course prior to examinee's request
for that in’ rmation, examinee was not
entitied (o demand that material from
Board. Pasik v. State Bd of Law Fxam
iners, 1982, 114 Misc.2d 397. 451 N.Y

S.277 570. modified on other gv.-”ndg 102
AD2d 395 478 NYS.2d 270
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Note 51

Determination th
nation Qquestions
were intended to be
“finally administered
use and thus were not

spection and

der this section
capri ous w o om '
Social Service Emp
Cunningham, 198]

N Y.S.2d 1005

52. Privileges—Attorney client

Petitioner was not entitled, under this
article to disclosure of 2 memorandum
from an attorney for the Department of
Health to its general counse! which was
based upon communications between
the attorney and Department's staff
since such document was shielded by
attornev-client privilege. Steele v. New
York State Dept of Health, 1983 119
Misc.2d 963, 464 N.Y.S.2d 925

53. —— Executive

Executi.e privilege” is confined to
onfidential communications between
public officers, and to public offi ers, in
the nerformance of their duties where
the puki'\ interest requires that suc h
confidential communications and the
sources should not be divuiged. Kwitny
v. McGuire, 1979, 102 Misc.2d 124, 422
N.YS.2d 867, affirmed 77 A.D2d 839
432 N.Y.S.2d 149, affirmed S3 N.Y.2d
968, 441 N.Y.S.2d 639, 424 N.E.2d 546

54. —— Public interest

Common-law interest privilege cannot
protect from disclosure materials which
this article requires to be disclosed
Doolan v. Foard of Co-op Educational
Services, Second Supervisory Dist. of
Suffolk County, 1979, 48 N.Y.2d 341, 422
N.Y.S.2d 927, 398 N.E.2d 533

Public interest” privilege attached
only to certain confidential communica
tions between public officers in perform
ance of their duties, and was not applica
ble ir emplovee’'s action against private
empluver for alleged wrongful discharge
in which no public official or govern
mental agency was involved. Zampatori
v. United Parcel Service, 1983, 94 A D.2d
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was not en

the
the 1978 Fr om of Informa

aw: even assuming the apphcat
either statute the publi interest
ons of the Committee and the ne
essity for confidentiality would bar ac

ess. under public interest privilege

any information requested other than
the names and addresses of the commit
tee members Baumgarten v. Koch
1978 97 Misc.2d 449, 411 N.Y.S.2d 487

In order to preclude disclosure under
this article there must be specific sup
port for the claim of privilege; this re
quires the governmental agency to come
forward and show that public interest

4

would indeed be jeopardized by disclo

sure Duniea v. Goldmark, 1975, 85
Misc.2d 198, 380 N .Y .S.2d 496, modified
on other grounds 54 A D.2d 446, 389
N.Y.S.2d 423, affirmed 43 N.Y.2d 754
401 N.Y.S.2d 1010, 372 N.E.2d 798

55, Review
See Notes of Decisions under section
89

§ 88. Access to state legislative records

1. The temporary president of the senate and the speaker of the
whilv ehall mramuleate rilee and repgulations for their respective

FREEDOM OF INFORMATION LAW § 88
Art. 6

houses conformity with the provisions of this article, pertaining
to the availability, location and nature of records, including, but not
limited to

(a) the times and places such records are available
{b) the persons from whom such records may be obtained;

(c) the fees for copies of such records, which shall not exceed
twenty-five cents per photocopy not in excess of nine inches by
fourteen inches, or the actual cost of reproducing any other record,
except when a different fee is otherwise prescribed by law

2. The state legislature shall, in accordance with its published

rules, make available for public inspection and copying

(a) bills and amendments thereto, fiscal notes, introducers’ bill
memoranda, resolutions and amendments thereto, and index

recor ll\,

(b) messages received from the governor or the other house of
the legislature, and home rule messages;

(c) legislative notification of the proposed adoption of rules by an
agency;

(d) [Eff. until Jan. 1, 1989. See. also, par. (d) below.] members’
code of ethics statements;

(d) [Efi. Jan. 1, 1989. See, also, par. (d) above.] transcripts or
minutes, if prepared, and journal record' of public sessions includ
ing meetings of committees and subcommittees and public hear
ings, with the records of attendance of members thereat and
records of any votes taken;

(e) [Eff. until Jan. 1, 1989. See, also, par. (e) below.] transcripts
or minutes, if prepared, and journal records of public sessions
including meetings of committees and subcommittees and public
hearings, with the records of attendance of members thereat and
records of any votes taken;

(e) |Eff. Jan. 1, 1989. See, also, par. {e) above.] internal or
external audits and statistical or factual tabulations of, or with
respect to, material otherwise available for public inspection and

copying pursuant te this section or any other applicable provision
of law;

(f) [Eff. until Jan. 1, 1989. See, also, par. (f) below.] internal or
external audits and statistical or factual tabulations of, or with
respect to, material otherwise available for public inspection and
copying pursuant to this section or any other applicable provision
of law;
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(f) [Eff. Jan. 1, 1989. See, also, par. (f) above.] administrative
staff manuals and instructions to staff that affect members of the
public;

(g) [Eff. until Jan. 1, 1989. See, aiso, par. (g) below.] administra
tive staff manuals and instructions to staff that affect members of
the public;

(g) [Eff. Jan. 1, 1989. See, also, par. (g) above.] final reports and
formal opinions submitted to the legislature;

(h) [Eff. until Jan. 1, 1989. See, also, par. (h) below.] final
reports and formal opinions submitted to the legislature

(h) [Eff. Jan. 1, 1989. See, also, par. (h) above.] final reports or
recommendations and minority or dissenting reports and cpirions
of members of committees, subcommittees, or commissions of the
legisiature;

(i) [Eff. until Jan. 1, 1989. See, also, par. (i) below.] final reports
or recommendations and minoritv or dissenting reports and opin
ions of members of committees, subcommittees, or commissions of
the legislature;

(i) [Eff. Jan. 1, 1989. See, also, par. (i) above.] any other files,

records, papers or documents required by law to be made available

for public inspection and copying. .,

x ATTIAL =T MOMERNN -

) [Rt‘p("iﬁl‘d eff. Jan. 1, 19937 “external audits conducted pursu
ant to section ninety-two of the tegislative law and schedules issued
pursuant to-stubdivision two of section ninety of the legislative law;

.

(k) [Eff. until Jan. 1, 1994] any other files;—records, papers or
documents required by law to Be made available for public inspec
tion and cepying

3. Each house shall maintain and make available for public
inspection and copying: (a) a record of votes of each member in
every session and every committee and subcommittee meeting in
which the member votes;

(b) a record setting forth the name, public office address, title,
and salary of eveiy officer or employee; and

(c) a current list, reasonably detailed, by subject matter of any
records required to be made available for public inspection and
copying pursuant to this section.

(Added 1..1977, c. 933, § 1: amended L.1987, c. 813, § 6; 1.1987, 814
§ 13)

FREEDOM OF INFORMATION LAW
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Historical Note

Codification. Former par. (i) of subd
2 was redesignated par. (i) by L 1987
813, § 6, eff. Jan. 1, 1989. Said formey
par. {j) was also redesignated par. (k) by
L.1987. ¢. R14 § 13 eff Aug. 7. 1987
without reference to the 1('(*(’\x;"‘,ah-"\
by L.1987, c. 813, § 6. In order to effe
tuate the redesignation by 1..1987 ¢ 813
. y o
3 6, on Jan. 1. 1989, par. (k). as redesig
nated L.1987, c. 814. § 13 will he
rede signated

par

1987 Amendments. Subd. 2 par. (d
L1987, c. 813, § 6, eff. Jan. 1 1989
redesignated former par. {(e) as par. (d)
and repealed former par. (d), which re
lated to pubiic inspection and cepying of
code of ethics statements of members of
the state legislature

Subd. 2, pars. (e) to (i). L.1987 ¢ 812
§ 6, eff. Jan. 1, 1989 redesignated for
mer pars. (e) to (j) as pars. (d) to (i)

Subd. 2, par. (j). L.1987 814, § 13
eff. Aug. 7. 1989, without reference to
the changes made by L1987, c. 813 § &
added par. (j) and redesignated former
par. () as par. (k). For expiration of
this amendment, see note below See
also, Codification note above

L.1987, c. 813, § 6, eff Jan. 1, 1989
redesignated {ormer par. {j) as par. (i)
See Codification note above

Subd. 2, par. (k). L.1987 c. 814 § 13
eff. Aug. 7, 1987, without reference to
the changes made by 1..1987 ¢. 813 § 6
redesignated former par. (j) as par. (k)
For expiration of this amendment see
note below. See, also, Codification note
above

Effective Date of Amendment by
L.1987, c. 814; Expiration. Section 14
of L.1987, c. 814, provided: “This act
{which, in addition to the changes noted
below, added State Finance Law § 2-a
amended this section and section 87
amended State Finance Law §§ & and
112, and enacted provisions set out as
notes under State Finance Law § 2 al

shall take effect immediately [Aug
1987] and shall remain in full force and
effect until January first nineteen hun
dred ninety-four at which time this act
shall be deemed repealed, provided that
sections seven .‘.\dl‘f“_k' Executive Law
§§ 950 to 954], nine [amending Judi
tary Law § 211}, ten [adding Judiciary
Law §§ 249 to 249-¢], and eleven {add
ing Public Authorities Law §§ 2930 to
2 | of this act shall take effect April
nineteen hundred eightv-nine, and
section eight [adding Legislative Law
8§88 89 10 92 and renumbering State Fi
nance Law former article 6 .a.\ 71 of this
act shali take effect January first nine
teen hundred ninety, except that com
mencing on and after the date on which
this act shall have become a law [Aug. 7
1987], the state comptroller state agen
cies, covered authorities, the state legis
lature and the judiciary are authorized
to take all actions necessarv to impie
ment their respective internal control
and audit responsibiiities under such
sections of this act, and provided that
paragraph a of subdivision two-b of sec
tion eight of the state finance law. as
added by section five of this act, and
subdivision one of section nine hundred
fifty-three and subdivision one of se tion
nine hundred fifty-four of the exe utive
law, as added by section seven of this
act, and subdivision one of section two
hundred forty-ninec of the judiciary
law, as added by section ten of this act
shall take effect April first, nineteen hunv
dred eighty-nine, and subdivision one of
section ninety-two of the legislative law
as added by section eight of this act
shall take effect January first, nineteen
hundred ninety
Effective Date. Section effective Jan
1, 1978, pursuant to 11977, c. 933 & 8
Derivation. Former section 88, in
part. For history, see Derivation note
set out under section 87

Cross References

& .
:‘x:s!od' of legislative papers and documents, see Legislative Law § 22
struction and reproduction of books and records of the senate and of the
assembly, see Legislative Law §§ 22-a 22-b

Law Review Commentaries

Codification of government privileges in New York: official information and
identity of informers. 44 Albany L Rey 279 (1980) :

48 Mckinney— 10 27
.
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American Digest Svstem
Matters subject 10 dis
Encvclopedia
Records su to inspe

§ 89. General provisions relating to access to records; certain
cases
' | 8 seon
The provisions ol this section apply to access (o ail ecords

except as hereinafter specified

1. (a) The committee on open government Is continued
shall consist of the lieutenant governor or the delegate of

officer. the secretary of state or the delegate of such officer whose
office shall act as secretariat for the committee, the commissioner

! i . [
of the office of general services or the delegate ol such oflicer, the

director of the budget or the delegate of such officer, and seven
1 1 1 : i ]
«»!ht‘! persons, none ot ‘\}H!H‘. \*\dli 71"‘Ll ant other state or local

public office except the representative of loca! governments as set
forth herein, to be appointed as follows: five bv the governor, at
least two of whom are or have been representatives of the news
media. one of whom shall be a representative of loc al government
who, at the time of appointment, 1s serving as a duly ele: ted officer
of a local government, one by the temporary president of the
senate. and one by the \;‘(‘.\km of the assembly The persons
appointed by the temporary president of the senate and the speaker
of the assembly shail be appointed to serve, respectively, until the

expiration of the terms of office of the temporary president and the

| P -
speaker to which the temporary president and speaker were elected

The four persons presently serving by appointment of the governor
for fixed terms shall continue to serve until the expiration of their
respective terms. Thereafter, their respective successors shall be
appointed for terms of four years. The member representing local
government shall be appointed for a term of four years, so long as
such member shall remain a duly elected officer of a local govern
ment. The committee shall hold no less than two meetings annual
lv. but may meet at any time. The members of the committee shall
be entitled to reimbursement for actual expenses incurred in the

discharge of their duties

(b) The committee shali

FREEDOM OF INFORMATION LAW § 89
Art. 6

furnish to any agency advisorv guidelines, opinions or other

appropriate information regarding this article

it. furnish to any person advisorv opinions or other appropriate

information regarding this article

iii. promulgate rules and regulations with respect to the imple

mentation of subdivision one and paragraph (¢} eof subdivision

three of section (‘213_!‘2\ seven of this article :

iv. request from any agency such assistance, services and infor
mation as will enable the committee to effectively carry out its

powers and duties; and

v. report on its activities and findings regarding articles six and

seven of this chapter, including recommendations for changes in

the law, to the governor and the legislature annually, on or befor

lh:unln .'Mh‘(‘mh Séﬁ- AT “x‘”: Ar'"il} MU ER < ‘

2. (a) The committee on public access to records mat Promul
gate guidelines regarding deletion of identifving details or withhold
ing of records otherwise availabt® under this article to prevent
unwarranted invasions of-péersonal privacy. In the absence of such
guidelines, an agenicy may delete identifving details when it makes

records available

(b) An unwarranted invasion of personal privacy itncliudes, but
shall not be ilimited to-

i. disclosure of employment, medical or credit histories or per
sonal references of applicants for employment

ii. disclosure of items involving the medical or personal records
of a client or patient in a medical facility

iii. sale or release of lists of names and addresses if such lists

would be used for commercial or fund-raising purposes

iv. disclosure of information of a personal nature when disclo
sure would result in economic or personal hardship to the subject
party and such information is not relevant to the work of the
agency requesting or maintaining it; o

v. disclosure of information of a personal-neture Teported in
confidence to an agency and 16t relevant to the ordinary work of
such agency. :

(c) Unless otherwise provided by this article, disclosure shall not
be construed to constitute an unwarranted invasion of personal
privacy pursuant to paragraphs (a) and (b) of this subdivision

i. when identifying details are deleted;

ii. when the person to whom a record pertains -
writing to disclosure:
279
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11 when upon presenting reasonable proof of identi ! persoen

seeks access to records pertaining to him

a. Nothing in this article shall permit disclosure which con

tutes an unwarranted invasion of personai privacy as lefined in

subdivision two of s prohibited under

SLCtion ninetv-six

3. Each entity ’ ' r ions of this article, within {five

"

’ f * > v i
business davs of the receipt a written request for a recore

reasonably described, shall h record available to the per
son requesting it, deny such req in writing or furnish a written
acknowledgment of the 1 | of s1 request and a statement of
the approximate date when such request will be granted or denied
including, where appropriate, a statement that access to the record
will be determined in accordance with subdivision five of this
section Upon payvment of, or offer to pay, the fee prescribed
therefor, the entity shall provide a copy of such record and certify

to the correctness of such copy it so Y(‘\}il@\’(x’; or as the case may

shall certify that it does not have possession of such record or

1at such record cannot be found after diligent search. Nothing in

is article shall be construed to require anv entity to prepare any
not possessed or maintained by such entity except the
specified in subdivision three of section eighty-seven and

istion three of section eightv-eight

1 (a) Except as provided in subdivision five of this section, any

1 ]
person denied access to a record mayv within thirty davs appeal In

*

writing such denial to the head, chief executive or governing body

of the entity, or the person therefor designated bv such head, chief
executive, or governing body, who shall within ten business days of
the receipt of such appeal fully explain in writing to the person
requesting the record the reasons for further denial, or provide
access to the record sought. In addition, each agency shall immedi
ately forward to the committee on open government a copy of such
appeal when received bv the agencv and the ensuing determination

!}\f reon

{(b) Except as provided in subdivision five of this section, a
person denied access to a record in an appeal determination under
the provisions of paragraph (a) of this subdivision may bring a
proceeding for review of such denial pursuant to article seventy
eight of the civil practice law and rules. In the event that access to
any record is denied pursuant to the provisions of subdivision two
of section eighty-seven of this article, the agency involved shall have
the burden of proving that such record falls within the provisions of

such subdivision two

= = S \
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in such a proceeding mav assess .1;}?‘\3 such
agency involved, reasonable attornev's fees and other litigation
costs reasonably incurred by such person in anv case under the
provisions of Hn\ Section i W :‘vl\}l \:)\“. person }‘.l\ VE"\T.H‘“;!“\
prevailed, provided, that such attorney's fees and litigation costs

mav be recovered onlv where the ourt finds that

i

e recorda i

involved

t} was. in fact of « ariv sienificant interest

to the general public; and

ii. the agencv lacked a reasonable law for withholding

the record

S. (a)1) A person acting pursuant to law or regulation who,
\l)'?‘\t‘qucrti to the effective date of this subdivision, submits any
information to any state agency may, at the time of submission,
request that the agency except such information from disclosure
under paragraph (d) of subdivision two of section eighty-seven of
this article. Where the request itself contains information which if
disclosed would defeat the purpose for which the exception is
sought, such information shall also be excepted from disclosure
(™

) The request for an exception shall be in writing and state the

reasons why the information shouid be excepted from disclosure

(3) Information submitted as provided in subparagraph one of
this paragraph shall be excepted from disclosure and be maintained
apart by the agency from ali other records until fifteen days after
the entitlement to such exception has been finally determined or
such further time as ordered by a court of competent jurisdiction

(b) On the initiative of the agency at any time, or upon the
request of any person for a record excepted from disclosure pursu
ant to this subdivision, the agency shall

(1) inform the person who requested the exception of the agen

cy's intention to determine whether such exception should be grant
ed or continued;

(2) permit the person who requested the exception, within ten
business days of receipt of notification from the agency, to submit a
written statement of the necessity for the granting or continuation
of such exception;

(3) within seven business days of receipt of such written state
ment, or within seven business days of the expiration of the period
prescribed for submission of such statement, issue a written deter
mination granting, continuing or terminating such exception and
stating the reasons therefor; copies of such determination shall be

served upon the person, if any, requesting the record, the person
IR1
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wh®¥equested the exception, and the committee on public access to
records.

{c) A denial of an exception from disclosure under paragraph (b)
of this subdivision may be appealed by the person submitting the
information and a denial of access to the record may be appealed
by the person requesting the record in accordance with this subdivi-
sion:

(1) Within seven business days of receipt of written notice deny-

ing the request, the person may file a written appeal from the Ot
awevd

%,

determination of the agency with the head of the agency, the chief
executive officer or governing body or their designated representa-
tives.

(2) The appeal shall be deiermined within ten business days of
the receipt of the appeal. Written notice of the determination shall
be served upon the person, if any, requesting the record, the person
who requested the exception and the committee on public access to
records. The notice shall contain a statement of the reasons for the
determination.

(d) A proceeding to review an adverse determination pursuant to
paragraph (c) of this subdivision may be commenced pursuant to
article seventy-eight of the civil practice law and rules. Such
proceeding must be commenced within fifteen days of the service of
the written notice containing the adverse determination provided
for in subparagraph two of paragraph (c) of this subdivision.

{e) The person requesting an exception from disclosure pursuant
to this subdivision shall in all proceedings have the burden of
proving entitiement to the exception.

(f) Where the agency denies access to a record pursuant to
paragraph (d) of subdivision two of section eighty-seven of this
article, the agency shall have the burden of proving that the record
falls within the provisions of such exception.

(g) Nothing in this subdivision shall be construed to deny any
person access, pursuant to the remaining provisions of this article,
to any record or part excepted from disclosure upon the express
written consent of the person who had requested the exception.

(h) As used in this subdivision the term “agency” or “state agen-
cy” means only a state department, board, bureau, division, council
or office and any public corporation the majority of whose mem-
bers are appointed by the governor.

6. Nothing in this article shall be construed to limit or abridge
any otherwise available right of access at law or in equity of any

party to records.
el Rl
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7. Nothing in this article shall require the disclosure of the home
address of an officer or employee, former officer or employee, or of
a retiree of a public employees’ retirement system; nor shall any-
thing in this article require the disclosure of the name or home
address of a beneficiary of a public employees’ retirement system or
of an applicant for appointment to public employment; provided
however, that nothing in this subdivision shall limit or abridge the
right of an employee organization, certified or recognized for any
collective negotiating unit of an employer pursuant to article four-

teen of the civil service law, to obtain the name or home address of
ny officer, employee or retiree of such employer, if such name or
ome address is otherwise available under this article.

(A L.1977, c. 933, § 1; amended L.1981, c. 890, §§ 2, 3; L.1981, c. 975,

§ 1; L.1982, c. 73, § 2; L.1983, c. 80,
783, § !; L. 1984, c. 33, § 1; L. 1984,
‘g. SC: guﬂ

vielaben

§ 2; 11983, c. 652, § 3; 1L.1983, c.
& 2278 1)

Historical Notes

1984 Amendments. Subd. 1, par. (a).
L.1984. c. 33, § 1, eff. Mar. 27, 1984, in
sentence beginning “The committee
shall” substituted “two” for “four” and
inserted “, but may meet at any time"

Subd 4, par. (a). L.1984, c. 227, § 1,
eff. June 19, 1984, in sentence beginning
“Except as provided” subsiituted “ten
business days” for “seven business davs”;
and in sentence beginning “In addition,
each” substituted “open government” for
“public access to records” and “when
received by the agency and the ensuing”
for “and the".

1983 Amendments. Subd. i, par. (a).
L.1983, c. BO, § 2, off. May 10, 1983, in
sentence beginning “The cormmittee on”
substituted “open government” for “pub-
lic access to records”.

Subd. 1, par. (b), subpar. v. 1.1983,
c. 80, § 2, eff. May 10, 1983, inserted
“regarding articles six and seven of this
chapter”.

Subd. 2-a. L.1983, c. 652, § 3, eff.
Sept. 1, 1984, added subd. 2-a.

Subd. 7. 1.1983, c. 783, § 1, added
subd. 7

1982 Amendment. Subd. 4, par. (c).
L.1982, c. 73, § 2, added par. (c).

1981 Amendments. Subd. 1, par. (a).
L.1981, c. 975, § 1, eff. Jan. 1, 1982, in
sentence beginning “The committee on”
substituted “seven” for “six”, inserted
“except the representative of local
governments as set forth herein,”, substi-
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tuted “five” for “four” and inserted “one
of whom shall be a representative of
local government who, at the time of
appointment, is serving as a duly elected
officer of a local government,” and add-
ed sentence beginning “The member rep-
resenting”.

Subd. 3. 1.1981, ¢. 890, § 2, in sen
tence beginning “Each entity subject” in-
serted “, including, where appropriate, a
statement thai access to the record will
be determined in accordance with subdi-
vision five of this section”.

Subd. 4. pars. (a), (b). L.1981, c. 890,
§ 2, inserted references to subdivision
five of this section.

Subds. S, 6. 1.1981, c. 890, § 3, added
subd. 5 and redesignated former subd. §
as 6.

Effective date and Applicability of
Amendment by—L.1983, c. 783. Sec
tion 2 of L.1983, ¢. 783, provided: “This
act [amending this section] shall take
effect immediately {July 30, 1983] and
shall appiy to any request pursuant to
the public officers law for which there is
no final determination, including judi-
cial review.”

~L.1982, c. 73. Section 3 of L.1982, c.
73, provided: “This act [amending this
section and section 87] shall take effect
on the fifteenth day of October next suc-
ceeding the date on which it shall have
‘become a law [May 3, 1982] and shall
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apply only to action

ahter such date

~L. 1981, ¢c. 890. Sectior of 11981
890, provided: “This
this section and sectio | shall take
effect Jan
ewghty two
records submitted
except that the
of thi

take

Effective Date
1978, pursuant

Derivation
part. former
said former
note set
mer e

pealed

Former Section B9

related erability

11974 3, § 2, repealed by
913 & - te A

YW

on 90

Personal Information in Agency
Records; Report; Access Procedure

1. 1980 6 §§ 1 1o 4. off

1 OR(

a) T o personal priva
fundamental guaranteed

Constitutyor i the ted States

{(b) The past decade has seen a mas
sive increase in the number. size and
vun\;\l:'\;'\ of data banks and informa
tion systems maintained by t} agencies
departments, bureaus, and COMMISSIONS

of the state of New York

(c) Many of these data banks and in
formation systems contain information
about idividuals, including information
of the most persona; and sensitive na

ture

(d) The existence of these data banks
and information systems and the in
creasingly sophisticated tec hnology that
makes them possible pose a potential
threat to the right of privacy

{e) The legislature seeks to assess the
extent, il anv, to which such a threat
now exists so as to determine what |l‘g!\
lative action, if any, is necessary to regu
iate the creation, maintenance and use
of these systems

fame ";f’vv‘u
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1
It
ment, the

rormation

ence

ncerning
name, identifying numt
identifving

particy

with o1
physical form whats
‘|.,‘i..|L. but not limited 1«
tatements, examinations. memo
] !

prmons, files, folders. books

pamphlets, forms, papers. de

wings, maps. photos, letters

im omputer tapes " fiscs
regulations

{e) Svstem of d The term

svstem of records group of

records pertaining to one or more per

sons from which personal information

may be retrieved by wsc o the name or

other identifying particular or combina

tion of particulars of a per ;on

(F) Disclosure. The term “dis losure
means revealing releasing . tr ansferring
disseminating or otherwise communicat
ing all or any part of anv record orally
in writing or by electronic or anv other
means

(g) Committee The term ommit
tee” means the committee on public ac
cess to records as constituted pursuant
to \llhl'|\|\|l“‘ one of section -'m".f\ nine
of the public officers law

§ 3 Notices to the committee

Each agency that maintains a system of

records shall on or before December
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first, nineteens hundred eighty, prepare
and submit to the committee a notice
describing each of its systems of records
The notice shall specify clearly and fully
for each svstem described each of the
following

(i) The name of the agency and the
subdivision within the agency that main
tains a system of records, and the name
or title of the system of records in which
such information is maintained

(ii) The name and business address
of the official within the agency who is
responsible for the system of records

(iti) The procedures that a person
may follow to learn if the svstem §
records contains personal information
pertaining to that person

(iv) The procedures by which a per
SON mMay gain access to a system of
records containing personal information
pertaining to such person and the proce
dure by which a person mav seek to
amend or correct its content

(v) The categories and the approxi
mate number of persons on whom
records are maintained in the system of
'f‘(l"(i\

(vi) The purposes for which each cat
egory of information within the system
of records is collected and maintained

(vii) The uses made of each category
of information within the svstem of
records by the agency itself

“(viii) The disclosures of personal in
"‘Yma“-’"‘ within 'h(' system of '(\'l"d(
that the agency regularly makes or au
thorizes outside t}:2 agency for each cate
gory of informatio -, including the iden
tity of any federal, state or local agencies
to which such disclosures are made and

the categories of private persons or enti
ties to which such disclosures are made

(ix) A statement indicating whether

the agency makes or authorizes disclo
sures other than those enumerated pur
suant to subdivision (viii) hereof. and if
s0, the mecns by which the agency deter
mines whether such disclosures shouid
be made or authorized and how often
such disclosures are made or authoriz d

(x) The general or specific statutory

!
N

authority for e collection and mamte

nance of each category of information
§

within the systemn records

{(x1) Any prolicies gOoverning re
and disposal of information wii
SVYSiem of rex uJ\

(xii) Each and everv source. if the
source is not the person, for each catego
rv of information within the svstem of
"‘113'11\

(xii1) The agency responsible. if other
than the state of New York, for the fund
ing of the system of records and a listing
of any contracts or agreements entered
into for the provision of such funding

8 4. Functions of the committee
(a) The comunittee shall provide guid
ance to agencies, at their request. in the
preparation by the agencies of the no
tices required by section three hereof
Tne committee shall prescribe the form
of the notices o be prepared
agencies

(b) The committee shail submit to the
governor and the legisiature, 01 or be
fore March 15, 1981, a compilation of
the agency notices prepared pursuant to
section three hereof and shall cause that
compilation to be published and made
available to the public within thirty davs
thereafter

Cross References

Access to-

Information contained in the statewide central register of child abuse and
maltreatment, see Social Services Law § 4242

Patient information, see Public Health Law § IR

Records containing personal information, see section 95

Confidentiality of—

Adoption information, see Public Health Law §§ 4138-b, 41138«
Case files, etc., of community dispute resolution centers, see Judiciar Law

§ 849-b

Clinical records of mental health patients, see Menta! Hygiene Law § 33.13
Information from state tax commission furnished to the department of
social services regarding overpayments of tax, see Social Services Law

§ 136-a
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Confidentiality of —Continued
Personnel records of police officers, firefighters and correction officers, see
Civil Rights Law § 50-a.
Probation reports submitted to courts regarding discretionary relief from
forfeitures and disabilities, see Correction Law § 702.
Records and reports regarding abandoned. delinquent, neglecied or depend
ent children, see Social Services Law § 372,
Reports of professional misconduct to the state board of professional medi
cal misconduct, see Puolic Health Law § 230
Student financial aid statements, see Education Law § 663
Protection of public welfare records, see Social Services Law § 136.

New York Codes, Rules and Regulations
Unemployment insurance and employment service records not subject to provi-
sions of this article, see 12 NYCRR 700 4.
Law Review Commentaries
Codification of government privileges in New York: official information and
identity of informers. 44 Albany L.Rev. 279 (1980).
Library References
American Digest System
Matters subject to disclosure, see Records €54 et seq.

Records subject to inspection, see C.1.S. Records § 36.

United States Code Annotated

Records maintained on individuals, see section 552a of Title 5, Government
Organization and Employees.

WESTLAW Electronic Research
See WESTLAW guide following the Explanation pages of this volume.

FREEDOM OF INFORMATION LAW §89
Art. 6 Note 3
Review —Coni d Review —(ontd
Exhaustion of administrative reme- Persons entitled to maintain pro-
dies I8 ceeding 17

Time for compliance 8§

Notes of Decisions

1. Personal privacy, Invasion of —Gen-
erally

Records of the State industrial Com-
mission showing the amount of a recip:-
ent's unemployment insurance benefits
and the period of time during which
those benefits were received were ex-
empted from public access undes this
article as an unwarranted invasion of
personal privacy, in absence of written
consent of person to whom information
pertained. Messina v. Lufthansa Ger-
man Airlines, 1981, 83 A D.2d 831, 441
N.Y.S.2d 557.

2. —— Employment records

“Lost Time Report,” kept as poiice
record of sick time taken by particular
officer, was not exempt from Freedom
of Information Law disclosure to investi-
gative reporter, attempting to establish
that certain members of city police force
were abusing sick leave privileges, on
ground that disclosure would be unwar-
ranted invasion of officer’'s privacy un-
der Public Officers Law, as report was
neither employment nor medical histo-
ry, and assertion that officer would suf-
fer “economic or personal hardship” was
conclusory and not supported by facts.
Capital Newspapers Div. of Hearst Corp.
v. Burns, 1986, 67 N.Y.2d 562, 505 N.Y.
S.2d 576, 496 N.E.2d 665.

Documents forwarded to Monroe
County Civil Service Commission by re-
spective law enforcement agencies were
personnel records used to evaluate per-
formance for purposes of determining
continued employment or promotion
and were thus exempt from disclosure.
Gannett Co., Inc. v. James, 1982, 86
A.D.2d 744, 447 N.Y.S.2d 781, appeal de-
nied 56 N.Y.2d 502, 450 N.Y.S.2d 1023,
435 N.E.2d 1099.

Disclosurs of names, job titles and sai-
ary levels of county employees who were
terminated due to substantial budget re-
ductions was not exempt under this arti-
cle on ground that information sought
was of a personal nature, or that type of
records sought were not relevant and
essential to ordinary work of agency and

in absence of documentation of econom-
ic or personal hardship. Gannett Co,
Inc. v. Monroe County, 1977, 59 AD2d
309, 399 N.YS2d 534, affirmed 45
N.Y.2d 954, 411 NYS2d 557, 383
N.E2d 1151

Information provided by emplover to
Department of Labor concerning appli-
cation for unemployment compensation
was exempt from disclosure under this
article, and, thus, emplovee, who
brought defamation action against em-
plover, was not entitled to obtain from
the Department the emplover’s allegedly
defamatory letter accusing her of re
fusing work offered to her. Clegg v.
Bon Temps, Lid., 1982, 114 Misc.2d 805,
452 N.Y.S.2d 825.

Disclosure of written reprimands of
police officers, contained in report con-
cerning investigation into alleged wrong-
doing involving on-duty emplovment of
city pelice officers, would not result in
an unwarranted invasion of personal
privacy and would not harm overall pub-
lic interest, and thus such reprimands
should be made available for public in
spection and copving under this article.
Farrell v. Village Bd. of Trustees, of Vil-
lage of Johnson City, 1975, 83 Misc.2d
125, 372 N.Y.S.2d 905.

3. —— Medical records

Patient records and interviews with
patients and with other doctors obtained
by State Board for Professional Medical
Conduct during investigation of charges
of professional misconduct against peti-
tioner doctor were exempt from public
access under this article, though the pa-
tient records related to doctor's treat
ment of his patients; standing of one
seeking access to records was as a mem-
ber of public and such status would be
neither enhanced nor restricted because
he was litigant or potential litigant, and,
unless doctor proved patients expressly
waived confidentiality, petitioner would
not meet burden of establishing exemp-
tion from disclosure merely by showing
that patient records were involved.
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v. Whalk '8 $ \ % § A ; : " i e : : . chis
] 40 NE? - { resses DeTSe . ¢ S * 3 2 I
form ot » Bar examina he ninsted emdlovees since
{ L ed 1 ! " t1OT vere within ambit of this articl wds s ght we evant or sentia
Y ! 1 fisclosur o the home addresses, ed t h rdina \ \ J ncy o
" ol . : s , ational and emplovment backgrounds nunicipality. Gannett ¢ lnc v Mo
i . o Auth 1 1Q07¢ { A AGR 1R Ny and ages would be unwarranted inva roe County, 1978, 45 N.Y.2d i, 41
and I . » sion of personal privacy and therefore N YS.2d 183 N.E.2d 115
82-204 that information was exempt from d T P i sadibecias ook
o . ; OSUre Pasik v. State Bd. of lLaw Ex - npel th nty department of
Names and adiresses ¢ ag s. 1982 114 Misc 2d 3197 451 N Y e oo
Det !l 1 v firm ¥t ol : ’. : : y : S.24 570, modified on other grounds 102 i wacdadc : made against adult
n secking access to n fann S : A.i".2d 395, 478 N.Y.S.2d 270 home facility, ncluding name of com
e a port 3 ined 6 . B idatens . City's teachers retirement svstem plainant. and manner in which disclosed
¢ AT ent 4 i na TR - E bl " wouild be required to make available for nformation would be used by him was
¢ I accider tm rva  aw n t \ t d copving a list ol its present beneficiaries mproper standard by whict '
1 a t req ced " i Tt nwarranted \ to not-for-profit corporation whose prin nine economic or personal hardships as
! ATTHE A add ¢ ¢ d t mat pet I » . gt f ipal purpose was to investigate legisla Phrases were sed 1n this section Ma
' por nad Aiabie tact that sta ad yvet !t g 3 tion and othe: governmental action and Hacek v. Harris, 1980 1068 M *d IRR
' P ant t ectior t ire Te gt D AN and 3 § decisions 1“:"-!\}_ pension funds admin 131 NY.S.2d 927
formatio w  [McKinney — ol = '} » istered b tirement svstems. Since re
Officers Law § R 2(t f

elor , had bee a ) tirement svstem failed to meet its bur ) Relevance to work of agency
arddan & Pomerar \ % 5 1

tate B ns i ’ den of establishing that demanded infor Records regarding th erminatior f
Wiicer of City of Syra e, 198 11 M )d 16K 06 N i R mation would be used for commercial or emplovees and the Y al from the
'd 204 | NYS2x<k 2780 I8 Wi . s ) . " " : fund raising purposes or that informa nas are " ¢ " . e .
L o — = abcis B 1 ’ tion was of a personal 1 ire and that vant and essential the ordinary we
sht of recent amendment th g L Bde .3 S ol o disclosure of the information would re of Nty ar \ excepticn in this
1S 't f ret ip e off ‘,L - i i bibion B . sult in economic or personal hardship to article applicable whe records are not
t entitied under this ar } T b T Sy retirees. New York Teachers Pension reley r essential to the ordinary /
' aind addre f o : d 3 . Ass'n, Inc. v. Teachers Retirement Svs work of the agency or instrumentality is
P f tv police departme N - — tem of City of New York, 1979, 98 not in such case applicable Gannett
e currently receiving pensior Be- witlibeld i - ack fisc.2d 1118, 415 N.Y.S.2d 561, affirmed Co. Inc. v. Monroe Countv. 1977 SO
Withe New York Veteran P Kra N ——— e 71 A.D.2d 250, 422 N.Y.S.2d 389 A.D.2d 309 399 N.YS.2d S34. affirmed
New York City P Dept 1081 M >d 218, 469 N .Y .S.2d 3 Petitioner, which ran review course 45 N.Y.2d 954, 41! N.YS.2d 557, 383
Pen Fund, 1983, 61 N.Y.2 - T Tgpe——. dd . preparatory to the state certified public N.E.2d 1151
N.Y.S.2d 8 460 N.E.2d 22¢ B ibceiis - o st accountants examination ould not Mere fact that agency which seeks dis
f ertain standardire " . I i S aniac o compel education commissioner to con losure of information pursuant te this
and mathem test SCO n Biiince el G hae " —— tinue his long-established practice of article. wor conclude
nblec rder and with — e bl G cuciag o e oo S supplving petitioner with lists of exam such information that
I protect privacy of student - T R S AR A 's exempt applicants for use in its business, as this should not be acted on

parent with records which she from disclosure under New York Free section provides that an agencv may de the information “irrelevant to the work

and impose n nerous burden dom of Information Law. Goodstein lete identifying details to prevent an un of the agency” so as to render the infor

1CR2 119 M 'd 400 463 N Y warranted invasion of personal privacy

mation exemmt from disclosure to the
disclosure 294 162 and the legislature has defined “an un

agency Pooler v. Nvyquist, 1976 89

3 of test scores or Y mnd that in then <} i ' warranted invasion of ;w‘!\un.ll Privacy Misc.2d 705, 3192 N Y S 2d 948
i A ; sheriff acted properi g pet . {
& existing order the scores would be iden S . v A to include the sale or release of lists of

tifiable to some students through corre B Ao alenaniie hacsiie s - Lal names and addresses if such a list would 7. —— Deletion of identifving details
5 ation to alphabetical list. Krvston ) b st il be used for private, commercial or fund Statutory authority to delete identifv
| Board of Ed. East Ramapo Central g TR R = ) raising purposes. Person-Wolinsky As

i 7 ).2d - . : g sociates, Inc v. Nyquist, 1975, &84
N’ S 7d &8R Y, ' s Misc.2d 930, 377 N.Y.S.2d 897

ing details as means to remove records

from what would otherwise be ex eption

ble to delete identifving deia because to disclosure mandated by this article

Petitioner’s applicat . a0 Bl ntormatie PEERIGRES. o s - Economic or persona! hard (‘\"-w‘ii‘ v ooy ”'.*\- whuse disclosure

author T { lose name aind ad imounted e n nwarranted invasior without deletion would constitute un

| iresse nronert WTIeT . - F o il ot " 1e p RQ 'h'r warranted invasion of personal privacy
w hiose . ‘;u POSE er trans excepting from disclosure recor g Names, job titles and salary levels of and does not extent to records excepted

ssion line would pa be grant portions thereof that if disclosed would former county emplovees who were ter in consec ce of specific exemptions

ed, as petitioner's p se for obtaining onstitite a2 warranted swasion of minated as a result of budget reductions from dis by state or federal stat

ist, which was to provide all involve personal privacy winn of Nich were subiject to disclosure under this sec tte. Short v. Beard of Managers of Nas

— vith relevant information - 11 Misc 2d U 158 N Y S 2d /58 tion, and ex« eption was not applicable sau County Medical Center 1982 §7
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arti
matter in POSSessic
but pefitioner was er
reports upon pavime
Citv Transit Authority
A.D.2d 518, 422 N.Y.S.2d 689

wpproprate !

Description
discovered under "‘V:.h. |
examiner s file” was not 100 vague since
readily identifiable material was sought
although there were allegations that the
files ontained some matena which
should be exempt, there was no such a
showing as to establish that the publi
was to be denied access to the whole file
Dunie Goldmark, 1976, 54 AD2
146 ¢ YS2d 423, affirmed 43
N Y 2d 101 NYS2d 1010 37:
NI

If agencv has previously ide ntified

lass or category of documents in the
normal course of business t must pro
duce them n response o request
phrased in terms or categories :’4"‘}3("
1980 106 Misc 2d R6, 430

'

10. Custody or contrel of records

Village's admission that it expected re
turn from district attorney of records of
public lottery sponsored by volunteer
fire department fully justified prospec
tive aspect of special term’s order grant
ing to newspaper v|gh! of inspection
upon records’ retransfer to village's cus
tody Westchester Rockland Newspa
pers Inc. v. Kimball, 1980, SO N.Y.2d
575, 430 N.Y.S.2d 574, 408 N.E.2d 904

Temporary possession in another does
not necessarily oust permanent posses
sor of contro! which would make it sub
ject to responsibilities imposed by this
article. d

11. Preparation of record

Where civil service commission did
not maintain separate files for police

Roard
f Nassau
07 NY

12. Reasons for denlal

Broad allegations that ] s file

sought by inmate under the fom of

information law contained exempt mate
rial was insufficient to overcome pre
sumption that records were open for in
spection and to justify categorical demal
to inmate of all access to the material
Konigsberg v. Coughlin, 1986, 68 N.Y.2d
245 SO8 N.Y.S2d 191 501 F2d 1

Citv's conclusorvy allegations that list
of names of individuals emploved on
several public works projects by non
union contractors would be used for
commercial or fund raising purposes” or
that disclosure “would result in econom
ic or personal hardship” were insuffi
cient to justify withholding of such in

formation from union which had re

Q1
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quested it under Freedom of Informa
ton lLaw. Hopkins v. City of Buffalo
1985, 107 A.D.2d 1028, 486 N.Y.S.2d 514

Reasons of district principal and chief
negotiator of board of education as to

why discl

osure ol preliminary contract
proposals and demands between board
of education and its teachers associz
would impede ongoing collective bar
gaining negotiations were not arbitrary
nor capricious and, thus, special term
prope concluded that, based upon ex
pertise of board athiants, burden of
proving material exempt had been met
Cohalan v. Board of Ed. of Bayport-Blue
Point Schooi Dist., 1980, 74 A D.2d 812
425 N.Y.S.2d 367

13. Burden of proof

Where exemption from this article
claimed, burden lies with agency
ticulate particularized and specific speci
fication and 1o establish that materi
requested fall squarely within ambit of
the exemption M. Farbman & Sons
Inc. v. New York City Health ana Hospi
tals Corp., 1984, 62 N.Y 2d 75, 476 N.Y
S.2d 69, 464 N E.2d 437, See. also Hop
kins v. City of Buffalo, 1985, 107 A.D.2d
1028, 486 N.Y S 2d 514 Pasik P
Bd. of Law Examiners, 1984, 102 A D .2d
395. 478 N.Y . S.2d 270: City of New York
\ Bus-Top Shelter In 1980 104
Misc.2d 702, 428 N.Y.S.2d 784

Burden of demonstrating that matenal
requested under this article is exes
falls on shoulders of one who as
in absence of specific statutory protec
ton for the requested matenial, this arty
cle compels disclosure, not concealment
Westchester Rockland Newspapers, Inc
v. Kimball, 1980, S0 N Y.2d 130
N.YS.2d 574, 408 N.E.2d 904. See, also
Hawkins v. Kurlander, 1983, 98 A D 2d
14, 469 N.Y.S.2d 820 istin v. Purcel
1984, 103 AD2d R27, 478 N.YS.2d #4;
Goodstein v. Shaw, 19831 119
100, 463 N.YS.2d 162

While respondent has burden, un
this section, of proving that release of
requested information would amount to
an  unwarranted invasion of personal
privacy, such burden is substantially di
minished when petitioner refuses to di
vulge rurpose for which he seeks such
information Application of Nicholas
1983 117 Misc.2d 630, 458 N .Y .S.2d 858
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Attorney fees
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nvironmental Action by Ravmond
¥ Niagara Falls, 1984 63 N Y
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tmately insufficient, bas
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Freedom of Information
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1984 124 Mis

Petitioner was entitled to attornev fee
where Department of Health lacked a
reasonable basis in law for withholding
requested records which were of clearly
significant interest to the general public
Steele v. New York State Dept. of Health
1983, 119 Misc.2d 963, 464 N Y .S.2d 925

15. Costs

Assessment of costs pursuant to se«
tion of the Public Officers Law authori
ing award of reasonable attornev fees
and costs if agency lacked reasonable
ba in law for withholding requested
information hies within sound discretion
of trial coun McAndrew v. Board of
Educ for City School Iust. of City of
Port Jervis, 1986, 120 A D.2d 591. 502
NYS2d 70
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86 A.D.2d 744, 447 N.Y.S.2d 781
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position
further 1in
poOSSessIng
spect Kur

mendation of Committee on Public A . Laugh!lir 1 s 122 AD2

Great weight must be afforded recom

ess to Records as bodyv designated by

this section to render adversary opinions g compel

to state agencies and others regarding I S . ‘ w an Arti

this article Washington Post Co. v

York State ins. Dept., 1982, 114 Mis

A1 452 \\g:gq 163 reversed ; it ‘ f U-:-\x\\'{mi v
648 462 N.YS.2d 208, reversed SR S Raade O of Mental
’'d S57 475 N.YS.2d 263 613

ytitioner
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n and Developmental Disabili
) AD2d S82, SO0 NYS.2d
Administrative determination by com
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McGuire, 1979, 102 Misc.2d 124, 422 mittee on Appeals, and thus there was
N.YS.2d 867, affirmed 77 A.D.2d 83% no impediment to institution of l"'-um‘
432 N.YS.2d 149, affirmed 53 N.Y.2d ing to review denial of petitioner's re

GAR 441 N Y.S.2d4 659, 424 N.E.2d 546 s 8

quest for acces to opes 1l ertam po

v jocuments to the Siate Police Com

lice records on ground of fatlure to ex

—— Persons entitled to malntain ...« administrative remedies. Johnson
proceeding Newspaper Corp. v. Stainkamp, 1983, 94
31 RYC T A ) 17 § ~
Fntitlement under freedom of infor A.D.2d B2 463 N.Y.S.2d 122, affirmed
ey » g " fifie sn other grounds 61 N.Y.2d
mation law [McKinney's Public Officers as modified on other g S <G
: o r - | IS8, 475 N.Y.S.2d 272, 463 N.E.2d 613
Law § 84 et seq.] of personal injury law 2is :
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Access Officer of City of Syracuse, 1985 remedies have Yeen exhausted. Moussa
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v. State, 1982, 91 AD2d 863, 458 N.Y.
S.2d 377.

Under this section requiring agency
either to furnish explanation in writing
for nonproduction of records or to pro-
vide access to materials sought, seven-
day limitation for agency's response to
demand was to be interpreted as directo-
ry rather than mandatory, and where it
was not complied with, exemption was
not io be disregarded but, rather. appli
cant was to be deemed 0 have exhaust-
ed his administrative remedies and enti-
tled 1o seek judicial remedy. Flovd v.
McGuire, 1982, 87 A.D.2d 388, 452 N.Y.
S.2d 416.

Town supervisor's letter to applicant
for information pursuant to this section
requesting more specifics with respect to
applications did not constitute waiver of
administrative procedures necessary in
order for disclosure of information and
did not preclude application of doctrine
of exhaustion of administrative reme-
dies. Cosgrove v. Klinger, 1977, s8
AD.2d 910, 396 N.Y.S.2d 498.

Parolee was not entitled to order pur-
suant to Article 78 compelling Board of
Paroie to reiease parole records under
Freedom of Information Law where pa-
rolee had not exhausted his administra.
tive remedies under the Law. Robert-
son v. Chairman of New Y.rk State Bd.
of Parole, 1984, 122 Misc.2d 829, 471
N.Y.S.2d 1015,

If petitioners were dissatisfied with At
torney General's response to request
made under this article, their proper
course was to scek relief not by way of
motion, but, rather, to pursue their ad-
ministrative remedies. Wiener v.
by Abrams, 1983, 119 Misc.2d 970, 464
N.Y.S.2d 919.

Where Board of Law Examiners
claimed it was totally exempt from this
article, exhaustion of administrative
remedies doctrine was no bar to materi-
als sought by attorney in his freedom of
information law action, even though he
had not previously requested such mate-
rial from Board Pasik v. State Bd. of
Law Examiners, 1982, 114 Misc.2d 397,
451 N.YS2d 570, modified on other
grounds 102 A.D.2d 395, 478 N.Y.S.2d
270.
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19. Reguest for confidentiality

Insurance Department’s promise to
keep confidential minutes of insurance
company meetings given by the compa-
nies to the Department for examination
was irrelevant to determining whether
the minutes were subject to disclosure
und-r this articie. Washington Post Co.
v. New York State Ins. Dept., 1984, 6]
N.Y.2d 557, 475 N.YS2d 263 463
N.E.2d 604

20. Access by public officials

Contrary to contention of respondents,
executive director of State Consumer
Protection Board, who petitioned to
have Supreme Court overrule State Edu-
cation Department's refusal to provide
certain information to Board on ground
that such refusal contravened this arti-
cle, had power to conduct investigations,
research, studies and analysis of matters
affecting the interest of consumers.
Pooler v. Nyquist, 1976, 89 Misc.2d 705,
392 N.Y.S.2d 948.

A member of a board of education
need not observe the procedures re-
quired of the general public for obtain-
ing access to tapes of school board meet.
ing for official purposes unless expressly
so provided in a board regulation. Op.
State Compt. 80-163.

21. Good faith reguests

In plot owner's Article 78 proceeding
to inspect and copy certain documents
of not-for-profit cemetery corporation,
evidence sustained finding that plot
owner’s request to inspect was made in
good faith, and therefore, plot owner's
petition was properly granted. De Paula
v. Memory s, Inc, 1983, 06
A.D.2d 641, 465 N.Y.S.2d 73.

22. In camera inspection

Proper procedure for reaching deter-
mination whether agency records are ex-
empt from production as interagency or
intraagency materials is by in camera
inspection ordered by Special Term M.
Farbman & Sons, Inc. v. New York City
Health and Hospitals Corp., 1984, 62
N.Y.2d 75, 476 N.Y.S.2d 69, 464 N.E.2d
437.

Appellate Division did not abuse its
discretion in removing duty of deletion
from records of public lottery sponsored
294!:_\- volunteer fire department of details
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which would identify those who had re-
ceived any of the funds on basis of eco-
nomic need and placing such duty in
hands of special term, where it was to be
carried out in camera. Westchester
Rockland N Inc. v. Kimbail,
1980, 50 N.Y.2d 575, 430 N.Y.S.2d 574,
408 N.E.2d 904,

Agency 1s required to articulaie partic-
ularized and specific justification for
withholding information and, if neces
sary. can be required to submit the re-
quested materials to the court for in
camera inspection to show that the
records are exempt from disclosure.
Fink v. Lefkowitz, 1979, 47 N.Y.2d 567,
419 N.Y.S.2d 467, 393 N.E.2d 463.

Where record indicated that entire
work reports might not be non-exempt
under this article, respondents would be
required to submit any proposed dele-
tions to special term for an in camera
inspection and to submit all other mate-
rial directly to petitioners. Polansky v.
Regan, 1981, 81 A.D.2d 102, 440 N.Y S.2d
356.

Parties should be given opportunity to
expand their papers to claim or resist
applicability of new criteria that files
compiled for law enforcement purposes
must now meet to be exempt from dis-
closure in an Article 78 proceeding seek-
ing access to records relating to refusal
of proposed site for new amusement
park; situation might be an appropriate

§ 90. Severability

one for in camera inspection. Glantz v.
Scoppetta, 1978, 66 A.D.2d 716, 411 N.Y.
S.2d 295.

In suit against city arising from shoot-
ing by police officer, “records of com-
plaints and investigations thereon of ci-
vilian and other complaints” against po-
lice officer, were subject to disclosure;
however, records were to be examined
by court in camera and court should
order disclosure only of those
of records which would not identify a
corifidential source or disclose confiden-
tial information relating to a criminal
investigation. Walker v. City of New
York, 1975, 64 A.D.2d 980, 408 N.Y.S.2d
LIS B

On application of representative of
two infant pedestrians struck by moving
trains to compel Commissioner of Trans-
portation to permit access to reports
concer...ng accident in question, circum-
stances warranted only that court be
permitted to inspect in camera reports
submitted on both accidents by carriers
and any reports that may have been pre-
pared by Commissioner concerning acci-
dents in question. Bloomberg v. Hen-
nessy, 1979, 99 Misc.2d 958, 417 N.Y.
S.2d 593.

Accident report of Commissioner of
Transportation, if any, was not barred
by any statute from disclosure to repre-
sentative of two infant pedestrians
struck by moving trains. Id.

If any provision of this article or the application thereof to anv
person or circumstances is adjudged invalid by a court of compe-
tent jurisdiction, such judgment shall not affect or impair the
validity of the other provisions of the article or the application
thereof to other persons and circumstances.

(Added 1..1977, c. 933, § 1.)

Historical Note

Effective Date. Section effoctive Jan. Former Section 90. A former section
1, 1978, pursuant to L.1977, ¢. 933, § 8. 90 was renumbered 100,

Derivation. Former section 89, added ion 90 2
L1974, c. 578, § 2, and repealed by | A" :"'5’"“'“" section 90 was renum

L1977, ¢c. 933, § 1.
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gPurpose of Freedom of Information
b (FOIL) 18 to shed light on govern
tal decision making so that electorate
x make informed choices regarding
pvernmental activities, and to expose
ernmental waste, negligence, and
Tartan Oil Corp. v. State Dept. of
4 tion and Finance (3 Dept. 1098) 239
WD 2d 36, 668 N.Y.S.2d 76
Parpese of Freedom of Information
(FOIL) government agency disclo
e exemption for records compiled for
"W enforcement purposes which, if dis
#bsed, would nonroutine criminal
svestigative techniques or procedures is
to prevent violators of law from bemng
apprised of nonroutine procedures by
which law enforcement officials gather in
formation New York State
Police (3 Dept 187 A.D2d 919, 581
N,Y.8.2d 207
Freedom of Information Law (FOIL)
promotes government DYy
Ppresumptively opening records of govern
ment agencies to public access, and agen
cies FOIL
pecords except those covered by specific

reveal
opencer v
1992
wlicy of oper
covered Dy

musl disclose ali

*§ 86. Definitions

§ 86

Note 2

statutory however, FOIL ex-
pressly excludes judiciary from its defini-
tion of ageney subject to disclosure ruies
Harvey v. Hynes, 1997, 174 Misc.2d 174,
666 N.Y.S.2d 1000

Principles &aud objectives underlying
Freedom of Information Law (FOIL) are
to afford broad disciosure and achieve
maximum public access to government
documents. Citizens for Alternatives to
Animal Labs, Inc. v. Board of Trustees of
State University of New York, 1996, 169
Misc.2d 210, 643 N.Y.S.2d 323, appeal dis-
missed 240 A.D2d 490, 658 N.Y.8.2d 653,
leave to appeal granted 91 N.Y 2d 810, 671
N.Y.S82d 714, 694 N.E 2d 883

excepLions,

Public interest privilege

Freedom of Information Law (FOIL) is
based on overriding policy consideration
that public is vested with inherent right to
know, and that official secrecy is anathe-
matic to democratic form of government
New York Times Co. v. New York State
Dept. of Health, 1997, 173 Misc.2d 310
660 N.Y.8.2d 810, affirmed 674 NY.S2d
26

Notes of Decisions

Property of state or local government,
record 6

| ¥ Record

Computer tapes 4a
Property of state or local govern.
ment 6

Judiciary
Defendant was not grant of
Ki® motion, under Freedom of Informatior
Law (FOIL), for production of grand jury
minutes; grand jury minutes are court
records, not agency records, and thus are
@xempt from ambit of FOIL. Muligrav v
Santucei (3 Dept. 1998) 195 A.D2d 786,
600 N.Y.S.2d 382
Grand Jury minutes are court records
and are exempt from the ambit of Free
dom of Information Law (FOIL). Harvey
v. Hynes, 1997, 174 Misc2d 174, 665
N.Y.8.2d 1000

entitled to

2. Agency

Dunlea v. Goldmark
198, 380 N.Y.S.2d 496, modified on other
grounds 54 AD. 446, 389 NYS2d 423
[main volume| affirmed 43 N.Y 2d 754, 401

1976, 8 Misc2d

Fact that not for profit local develop
ment corporation was nof subject to sub-
stantial governmental control over its da
ly operations did not preciude finding that
corporation was “governmental entity”
performing governmental funetion and
thus an “agency” subject to Freedom of
Information Law (FOIL). Btffalo News
Inc. v. Buffalo Enterprise Development
Corp., 1994, 84 N.Y2d 488, 619 NY.S2d
695, 644 N.E 24 277

Public college constituted
“agency” for purposes of citizen's Free-
dom of Information Law (FOIL) petition
seekitg access to film and filmstrips used
in academic course. Russo v. Nassau
County Community College, 1983, 8
N.Y.2d 690, 603 N.Y.S.2d 294, 623 N.E.2d

15

community

Private university, in its capacity as p
erator of four statutory colleges on behalf
of state, is “agency” within meaning of
Public Officers Law, and, thus, is subject
to Freedom of Information Law (FOIL)
university receives money from state u
perate colleges, and is required to con-
sult with state university board on finan-
cial matters, properties are in custody and
control of university but remain property

& N.Y.8.2d 1010, 372 N.E2d 798 of state, university exercises guvernmental
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Notes of Decisions

Construction

Miracie Mile Associates v. Yudelson (4
Dept. 1979) 68 AD2d 176, 417 NY.82d
142, [main volume] appeal denied 48
N.Y.2d 606, 421 N.Y.5.2d 1081, 397 N.E2d
761, appeal denied 48 N.Y2d 706, 422
N.Y.S.2d 68, 397 N.E 24 758

Freedom of Information Law (FOIL
itself is to be read liberaliy and its exemp-
tions read narrowly Encore College
Bookstores, Inc. v. Auxiliary Service Corp
of State University of New York at Farm
ingdale, 1995, 87 N.Y.2d 410, 639 N.Y.S.2d
990, 663 N.E 2d 302

Freedom of Information Law (FOIL
under which al! records of public agency
are presumptively open Lo pubiic inspec
tion, without regard to need for purpose of
applicant, and
It8 exemption narrowly that
public is granted maximum access L0 e
orde of government. Buffalo News, Inc
v. Buffalo Enterprise Development Corp.,
1994, 84 N.Y.2d 458, 619 N.Y.S.2d 695, 644
N.Ez2d 27

Under Freedom of Inf
FOIL), all of a public agency are
presumptively open to public inspection
Tarten Oil Corp. v. State Dept. of Taxa
tion and Finance (3 Dept. 1998) 239
A.D2d 36, 668 N.Y.8

Freedom of
to be liberall
tions narrowly
Corp. v. State Dept
nance (8 Dept. 1998
NYB24 76

FYeedom of Information Law (FOIL) is
not restricted to purpose for which docu
ment was produced or function to which it
relates New York State College
of Veterinary Medicine at Cornell Univer
sity (3 Dept. 1997) 238 A.D2d 38, 664
N.Y.8.2d 851, leave to appeal dismissed 91
N.Y.2d 956, 671 N.Y.S.2d 717, 694 N.E2d
KXE

Provisions of

18 Lo be construed Lberaily

interpreted s

1 ,
Law

rmation

records

’A4 ™
f

A

Law (FOIL) is

st b

ikn

Informatior
construed its excep-
interpreted. Tartan Oil
of Taxation and Fi-
239 A.D2d 36, 668

otoll v

Freedom of Information
Law (FOIL) are to be liberally construed
80 8 to grant public maximum access t
governmental records. Stoll v. New York
State College of Veterinary Medicine at
Cornell University (3 Dept. 1997) 238
AD2d 38 664 N.Y.S5.2d 81, leave to ap
peal dismissed 91 N.Y2d 956, 671
N.Y.8.2d 717, 694 N.E.2d 836

2. Construction with other laws
Freedom Information Law (FOII
request is “commencement of a proceed-
ing before an officer exercising adminis-

of

74

PUBLIC OFFICERS LAW

trative functions within the state” and sets
into motion a process within an adminis
trative body, and thus, falls squarely with
in exception to Civil Rights Law and does

not preclude inmate serving sentence from
obtaining records pursuant to FOIL, sub
ject te any valid exceptions to FOIL ac
cess for review by court. Hillard v. Clark
1997, 174 Misc.2d 282, 664 N.Y.S.2d 424

In the absence of legislative intent t
the contrary, any part of Civil Rights Law
that tends to limit inmate's civil rights
cani:ot affect inmate’s broad rights under
Freedom of Information Law (FOIL) as
member of public to request and receive
government documents. Hillard v. Clark
1997, 174 Misc.2d 282, 664 N.Y.S.2d 424

Alleged violations of the Freedom
Information Law must be pursued in Su
preme Court, not by an appeal to Lhe
Commissioner. Therefore, the petitior
er'’s allegations that the board failed t
adequately respond to his requests for
information were not properly before !
Commissioner. 1992, 31 Educ.Dept.Rey

Lhe
5

3. Purpose

Miracle Mile Associates v
Dept. 1979) 68 A.D.2d 176
142 ain volume] appeal denied
N.Y.2d 606, 421 N.Y.S.2d 1031, 397 NE2
761, appeal denied 48 N.Y.2d 706
N.Y.S24d 68, 397 N.E.2d 758

New York Teachers Pension Ass'n, Inc
v. Teachers' Retirement System of City of
New Yark, 1979, 98 Misc2d 1118, 415
N.Y.8.2d 561, affirmed 71 A.D2d 250, 422
N.Y.8.2d 389, [main volume] appeal denied
49 NYZ2d 701, 426 N.Y.S.2d 1025, 403
N.E.2d 187

New York Freedom of Informatior

Yudelson (4
417 NY.S.J

m

Law, like its federal counterpart, crestes
no privilege from discovery in civil action
but rather, its purpose is to maximize
accessibility of government documents t
public, and exemptions are to be narrowly
construed. Grossman v. Schwarz, 1989
25 F.R.D. 376

Purpose of Freedom of
Law (FOIL) is to shed light on govern
ment decision making, which in turn botr
permits electorate to make informed |
*hoices l‘vghr".;‘r;’. governmental activities |
and facilitates exposure of waste, negl
gence and abuse. Encore College Book
stores, Inc. v. Auxiliary Service Corp
State University of New York at Farming
dale, 1995, 87 N.Y.2d 410, 639 N.YS2d
990, 663 N.E.2d 302

Informatior

LIC OFFICERS LA\

of Freedom of !
Ew (FOIL) is to shed light
@ui decision making so that
mmy make informed choices
mental activities, and
wernmental waste, neglig
Tartan Oil Corp. v. Sta
tion and Finance (3 Dept
AD24 36, 668 N.Y.S.2d 76
t Purpose of Freedom of |
Lew (FOIL) government age
upe exemption for records o
oW erdorcement purposes wh
closed, wouid reveal nonroutir
mvestigutive techniques or pr
tel. prevent violators of law |
apprised of nonroutine proc
which law enforcement officials
fgrmation. Spencer v. New
Palice (3 Dept. 1992) 187 A.D.
NY.S.2d 207
(Preedom of Information L
g@omotes policy of open gove
presumptively opening records
ment agencies to public access
cisa covered by FOIL must
records except those covered

§ 86. Definitions

A

Brpoperty of state or local g«

Specord 6

Record

Computer tapes 4a

, Property of state or loc
ment. 6

.
a

A
¥ Judiciary
‘"Defendant wae not entitled
motion, under Freedom of |
Law (FOIL), for produetion of
minutes; grand jury mimutes
fetords, not agency records, a
#empt from ambit of FOIL
Santucei (3 Dept. 1998) 196
600 N.Y.S.2d 382
“Grand Jury minutes are
and are exempt from the amt
dom of Information Law (FOII
v. Hynes, 1997, 174 Misc2
N.Y.S.2d 1000

4 Agency

YDanles v. Goldmark, 1976
198, 380 N.Y.8.2d 496, modifie
Pprounds 54 AD. 446, 389 N
fmain volume] affirmed 43 N Y
N.Y.S.2d 1010, 872 N.E.2d 798
&

3




$ 86
Note 2

function with respect to colleges, and is
included in definition of state agency un-
der State Finanee Law. Stoll v. New
Yark State College of Veterinary Medicine
at Cornell University (3 Dept. 1997) 238
A.D2d 38, 664 N.Y.S.2d 851, leave to ap-
peal dismissed 91 N.Y2d 956, 671
N.Y.8.2d 717, 694 N.E 2d 886

University was not performing govern
mental or proprietary function of state
when it retained records pursuant to fed-
eral mandate and for federal review, and
was thus not “agency” subject to Freedom
of Information Law (FOIL). Citizens for
Alternatives to Animal Labs, Inc. v. Board
of Trustees of the State University of New
York (2 Dept. 1997) 240 A.D.2d 490, 658
N.Y.8.2d 653, leave o appeal granted 91
N.Y.2d B10, 671 N.Y.S.2d 714, 694 N.E.2d
883

Not-for-profit corporation formed by
private businessmen to further their own
imerests in economic growth of area was
not so entwined with municipal govern
ment as Lo be treated as “agency” subject
to Freedom of Information Lew (F2IL),
even though it received over 50% of its
revenues from county, where it simply
contracted with county on fee-for service
basis. Farms First v. Saratoga Economic
Development Corp. (3 Dept. 1995) 222
A.D2d 861, 635 N.Y.8.2d 720 ’

Volunteer ambulance ¢ ympany, which
performed functions solely for municipal
entity and ‘'municipal subdivision' of town,
sibwmitted budget to and received fundings
from town, and had allocations of fts funds
scrutinized by town, clearly fell within def-
inition of “agency” subject to require
ments of freedom of information law
Ryan v, Mastic Volunteer Ambulance Co
(2. Dept. 1985) 212 AD2d 716, 622
N.Y.82d 795, leave to appeal denied 88
N.Y.2d 804, 645 N.Y.S.2d 446, 668 N.E.2d
417

Auxiliary service corporation of state
university was not an “agency” of state,
for purposes of Freedom of Information
Law. Encore College Bookstores, Inc. v
Auxiliary Service Corp. of State Universi-
ty of New York at Farmingdale (1 Dept
1995) 212 AD2d 418, 622 NY.5.2d 684
leave to appeal granted 85 N.Y 24 811, 631
N.Y.S.2d 287, 656 N.E.2d 400, affirmed as
madified 87 N.Y.2d 410, 639 N.Y.8.2d 990,
663 N.E.24 302

Bank serving as trustee under inden-
ture of trust for industrial revenue bonds
was not “ageney” of city industrial devel
opment authority that had issued bonds
and assigned them to bamk, and, thus,
bend records were not records of agency

PUBLIC OFFICERS LAW

within meaning of Freedom of Informa.
tion Law. United Food and Commercial
Warkers, Dist. Union, Local One v. City of
Schenectady Indus. Development Agency
(3 Dept. 1994) 204 'AD2d 887, 612
NYS2d477 :

State university’s laboratory animal
users’ commitiee was not an “agency” sub-
ject to Freedom of Information Law
(FOILY; the committee did not perform a
governmental function for the state
American Soc. for Prevention of Crueity
to Animals v. Board of Trustees of State
University of New York (2 Dept. 1992) 184
AD2d 508, 584 N.Y.S2d 198, leave o
appeal denied 80 N.Y 2d 757, 589 N.Y.8.24
308, 602 N.E .24 1124

City economic development corporation
wganized under Not-For-Profit Corpora-
tion Law, was governmental agency and
subject to disc.osure requirements of
Freedom of Information Law (FOIL)
Buffale News, Inc. v. Buffalo Enterprise
Development Corp. (4 Dept. 1991) 173
A.D2d 43, 578 N.Y.S.2d 945, appeal die-
missed 79 N.Y.2d 977, 5838 N.YS2d 195
392 N E2d 803, affrmed 84 N.Y.24 488
619 N.Y.S.2d 695, 644 N.E.2d 277

3. Record—Generally ¥
Sorley v. Clerk, Mayor and Bd. of
Trustees of Incorporated Village of Rock
ville Centre (2 Dept. 1968) 30 A.D.2d 822
202 NY.S.2d 575, [main volume}' appeni
denied 25 N.Y.2d 739, 304 N.Y.SRd 1027,
251 N.E.2d 558 L

Very broad definition of "récords in
Freedom of ‘Information Law (FOIL) is
not limited by purpose for which docu
ment was originated or the function to
which it relates. Encore Coliege Book-
etores, Inc. v. Auxiliary Service Carp. of
State University of New York at Farming-
dale, 1995, 87 N.Y.2d 410, 639 N.Y.82d
990, 663 N.E.2d 302.

Since auxiliary service corporation of
state university receives copy of booklist
compiled by its subcontractor to ensure
that campus bookstore is adeqnately main
tained, and it does so for benefit of state
university, booklist information was kept
or held by college for agency and fell
within unambiguous definition of records
under Freedom of Information Law
FOIL). Encore College Bookstores, Inc
v. Auxiliary Service Corp. of State Univer-
sity of New York at Farmingdale, 1995, 87
N.Y.2d 410, 639 N.Y.S.2d 990, 663 N.E 2d
302

Film and filmstrips used in public com-
munity college course on human sexuality
were “records” within meaning of Free-

OFFICERS

' iinformation Law
Bmay County Com
AL N.Y 24 690, 608 N
o 15,

pal evidence prese
meluding articles of
weapons, was not
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on Law. Sider
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compliance with
dre Act, center was 1
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federal law and its «
purview of FOIL.
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y appeal dismissed 240
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g of Freedom of Informs
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: Board of Trustees of State
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B4 NYSZ2d 198, leave
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rpora
governmenial agency and
Bewsure requirements of

B Information Law (FOII
Buffalo Enterprise
Corp. (4 Dept. 1891) 173
NYE2d 945, appeal dis
20 977, 588 NYS2d 196
)8, affirmed 84 N.Y 24 488
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2d 739, 304 N.Y.S24 1027
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NY.2d 410, 638 NY.S2d
i 302
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y receives copy of booklist
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does 80 for benefit of state

pklist information was kept
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ous definition of
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re College Bookstores, Inc
rvice Corp. of State Univer
rk at Farmingdale, 1885 87
P NY.S.24 990, 668 N.E 2d

records

nairips used in public com-
course on human sexuality
within meaning of Free
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Kussc
College
204, 623

of Information Law (FOIL)
Nessau County Commumiy
L 81 N.Y.2d 690, 608 N.Y.8.2d
24 15

Physical evidence presented in eriminal
) including articles of clothing and al

weapons, was not “record” that
¢ be disclosed under Freedom of In
tion Law. Sideri v. Office of Dist

sty New York County (1 Dept. 1997
248 A.D.2d 423, 663 N.Y.8.2d 206, leave L

N.Y.2d 88, 669 N.Y.S2d

| denied &

892 'N.E.2d 130

| B

‘ Bank serving as trustee under inden
ture of trust for industrizl revenue bonas
was not “agency” of city industrial deve)

bonds

| ppment 2uthority Lhat had issued t
| and mssigned them to bank, and
Bond records were not records of agency
within meaning of Freedom of Informa

Lew. United Food and Commercial

rkers, Dist. Union, Local One v. City of
@thenectady Indus. Development Agency

thus

g Dept. 1994) 204 AD2d 887, 612
Y.B2d 477

M§act that records sought by animal wel
e organization, pertaining to source of
and cats acquired by state versity
Mh" BCENCE center were mamtained
and compiled pursuant to federal rather
whan state law and regulation ¢'d not ren

Mer records protected from disclosure ur
Freedom of Information Law (FOII

t' n aksuming that science cenier had U
stor with federal government to dem
istrate ompliance with federal Anima
fare Act, center was not thereby ren
dered a federal body, and center's powers
and functions

than federal law and its documents were

! zrl.:m purview FOIL. Citizens for Al
Atives al Labs

Inc. »
Trustees of State University of New
! ork, 1996, 169 Misc.2d 210, 643 NY.S.2d
2238, appeal dismissed 240 A.D.2d 490, 658
NY. 824 653, leave to appeal granted 9
N.Y.2d 810, 671 N.Y.S.2d 714, 654 N I
8RS

jerived from state rather

Board

§ 87.

Access to agency records

§ B7

4. — Assessment records

Property assessors’ field books did not
constitute public records that could be
copied pursuant to Freedom of Informa
tion Law. David v. Lewisohn (3 Dept
1988) 142 A.D.2d 305, 535 N.Y.8.2d 793
appeal denied 74 N.Y 2d 610, 546 N.Y.8.2d
504, 545 N.E.24 868

{a. ——— Computer tapes

City department was required to com
ply wilh pu!nuhhmg company’s reasonable
request Lo have information whicr had
requested under freedom of information
law and which was presently mamtained
in computer language, transferred ontg

ymputer tapes; department had agreed
to provide information only in hard copy

Brownstone Publishers, Inc. v. New York
City Dept. of Bldgs., 1990, 146 Misc.2d
976, 50 N.Y.S82d 564, affirmad 16

A.D2d 204, 560 N.Y.8.2¢ 642

Information oo computer disc of city
department was to be provided to publish
ing company on computer Lapes rather
than hard copy totalling ne millior
pages; Freedom of Information Law ap
peared to give right to ask for records in

wver

ymputer disc or tape form publishing
company was to pay for employing one
worker for a few hours on overtime basis

to copy disc onto computer Lapes and U
were provided on hard copy
"ompany have to sift
ver one million pages to find
information contained in records. Brown
stone Publishers, Inc. v. New Yark City
Dept. of Bldgs., 1990, 146 Misc.Zd 376, 650

nformatior
publishing

througt

would

NYS2d 564, affirmed 166 A D24 2%
580 N.Y.S.2d 642
6. - Property of state or local gov-

ernment, record
Mere insuance of breath testing manua
w Division of State Police tramees did not
render manuals the property of state po
lice and each trainee an available source
from which such records could be request
ed under Freedom of Information Law
FOIIl Sills v. New York State Div. of
State Police Dept. 199¥ ADZ2d

669 N.Y.S.2d 990

[See main volume jor

. 2. Each agency shall, in accordance with its published rules, make available
*br public inspection and copying all records, except that such agency may
| deny access to records or portions thereof that

See

M (d) are trade secrets or Aare

)

submitied W
Lhterprise or derived from informatior

main volume for (@) to (¢

an agency by a commercial
obtained from a commercial enterprise

-~
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§'87 PUBLIC OFFICERS LAW

&nd which if disclosed would cause substantial injury to the competitive
position of the subject enterprise;

[See main volume for (e) and ()]
(g) are inter-agency or intra-agency materials which are not:
[See main volume for i to i)

iv. [Eff. until Jan. 1, 1999.) external audits, including but not limited to
audits performed by the comptroller and the federal government; or

fSee main volume for (h) and (1))
() [Eff. until Dec. 1, 1899.] are photographs, microphotographs, videotape

or other recorded images prepared v ader authority of section eleven hundred
eleven-a of the vekicle and traffic law
{See main volume for 8 and 4

As amered LI98E, ¢ 746, § 15; L.1990, c. 288, § 1]

Notes

it shall have become & law [effl

Historical and Statutory

1990 Amendment. Subd. 2, par. (d day after
L1990, c. 289, 8§ 1, eff. June 25, 1990, Jan. 25 1989] and shall remain in full
substituted provisions denying access fo force and effect until December 1, 1989
records submitted to an agency by a when upon such date the amendments and
commercial enterprise or derived from in provisions made by this act shall be
formation obtained from o commercial en deemed repealed; previded, however, any
terprise for provisions denying access ! such local laws as may be enacted pursu
records maintained for the regulation of ant to this act shall remain in full force

commercial enterprise and effect only until the expiration or
1988  Amendment. Subd. 2, par December 1, 1999."
L.I98B, c. 746, § 15, added pa: For Effective Date of Amendment by

(:xpu‘almn. SeC note below

Effective Date
L.IOSS, c. 746; Expiration. L.19BY ¢
746, % 17; .amended L.1991, c 212 & 2,
L1998, c 582, § 1, L.1995, ¢. 651 2, eff
Aug. B, 1995, provided: “This act [L.1088

746) shall take effect on the thirtiet)

L1987, ¢. Bi4; Expiration. Amendment
of Amendment by by L.1987 Bi4, § 13, effective Aug. 7
1987, and shall remain in full foree and
effect upsil Jan. 1, 1998, at which . Lime
L1987, ¢. Bl4 shall be deamed repealed
pursuant to section, 14, of L.1987, ¢. 8i4,
SeL outl as a nole under seoction 53

Legislative Histories

L1990, ¢, 289: For memorandum of
se¢ McKinney's 1990 Session Lawe of New York, p. 2411

LSS, ¢. 746: For memorandum of the Legislative Representative of the City of New
York, see McKinney's 1988 Session Laws of New York, p. 2141

L1981, ¢. 890: For memorandum of the State Executive Department, see McKinney’s
1981 Session Laws of New York, p. 2376 ;

the State Dapartment of Economic Development

Cross References

Confidentiality of identity of certair o

electronic transfer, see Tax Law § 9

taxpayers remitting withholding taxes by means

Rules of the City of New York

Industrial and commercial ir~entive program, reports to other agencies, see 19 KCNY

§ 14-43

West's McKinney's Forms

The following forms appear in Selected Conseolidated Laws under Public Officers Law

§ 87
8
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ptice of petition in Article 78 proceed
and addresses of property owners
lines will pass, sex SCL, PUB OFF
tion in Article 78 proceeding to «
" addresses of property owners over
i will pass, see SCL, PUB OFF § 87
dgment in Artitle 78 proeeeding g
disclose names und addresses of pr
transmission lines will pass, see SC
WPetition in Article T8 proceeding to ann
work sheets prepared for state co
able, see SCL, PUB OFF § 87, Fa
sJudgment in Article 78 proceeding anr
" and work sheets prepared for &
® discoverable, see SCL, PUB OFF ¢
Notice of petition in Article 78 proe
information as to absence from e

| w OFF § 87 Form 6
J""‘(ﬂt.un.r in Articlé 78 proceeding to cor
{ to absence from empioyment of pa

; Form 7 .

}rdw and judgment in Article 78 pro
information as to absence from e:

&' PUB OFF § 87, Form &
er to show cavse in Article 78 pr
authority's employee payroll and
y Form?$

ition in Article 78 proceeding
employee payroll and disciplinary
“Affidavit in support of petition in Art
housing authority’s employee payr

§ 87, Form IL

otice of petition in Article 78 proce
computer-tape format, see SCL, P
jon i Article 78 proceeding to obi
format, seé-SCL, PUB OFF § 87
rmation in support of petition in A

; records in computer-tape format
%;‘A!ﬁnu-m in stipport of petition in Art
records in computer-tape format, ¢
"Order in Article' 78 proceeding to obt:

i format, see SCL, PUB OFF § 87
&

A
, ‘ Law Review an
5\‘-“.,7 Survey of Neéw York law—Admin
(1988)
1990 Survey of New York law: Loca
1991
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ge of petition in Article 78 proceed'ng Lo compe: power authority to disclose names
vangd addresses of property owners over whose land proposed power Lransmission
jas will pass, see SCL, PUB OFT § 87, Form |
WSy in Article 78 proceeding to compel power authority to disclose names and
$ddresses of property owners over whose land proposed power transmigsion lines
bume for i to il NIl pass, see SCL, PUB OFF § #7, Form 2 :
. ¥ mt in Article 7R proceeding granting petition to compel power authority to
Brdinclose names and addresses of property owners over whose land proposed power
fransmission lines will pass, see SCL, PUB OFF § 87, Form 3
Alition in Article 78 proceeding to annul determination of budget director that files and
I me for () ana (i work sheets prepared for state commission on cable television were not discover
able, see SCL, PUB OFF § 87, Form 4
Article 78 proceeding annulling determinatior of budget director that files

e substantial injury to the competitive

yme for (¢) and (f))]

y matericls which are not

| prnal audits, including but not limited
ind the federal government; or

hot TS " mierot . )
hotographs, microphotographs, videotape nant
gment ir

nder authority of section eleven hundred
. BFand work sheets prepared for state commission on cable television were nol
discoverable, see SCL, PUB OFF § 87, Form 5
me for 8 and j Bice of petition in Article 78 proceeding to compei | lice department to release
289, § information as to absence from employment of particuiar officer, see SCL, PUB
I ' ; OFF § 87, Form ¢
~ | Statutory Note tion in Article 78 proceeding to compel police department Lo rvwmu.'I'n.funn.ahm m«
g 3 to absence from employment of particular police offic r, see SCL, PUB OFF § 87
K diy after it shall have become a law [eff " Form 7
Jun. 25, 1989) and shall remain in ful @der and judgment in Article 78 proceeding compelling police department to reiease
force and effect until December 1, 19890 1 information a& to absence from employment of particular police officer, see SCL
when upon such date the amendments and ¢ PUB OFF § 87, Form 8
el r'“*"“'t' made by this act shall be Bdar Lo show cause in Article 78 proceeding to obtain access o municipa housing
deemed repealed;, provided, however, an) . authority’s employee payroll and disciplinary records, 8e SCL, PUB OFF § 87,
n-.“.j!‘. e IAWB &8 may be enacted pursu e  Form 9
:n “t “‘tt\“'"" " '!:‘I:“'l\:\"!“";‘ :J""” getition ir Article 78 proceeding to obtain access to municipa housing au.!hu"a(}"s
December 1. 1999 - pratos k employee payroll and disciplinary records, see S( L, PUB OFF § 87, Form 10
EENidavit in support of petition ¥ Article 78 proceeding to oblain access Lo municipal
L :‘;'(::f:“:“l“‘;:p:;:“:-':!lm:mem t“. 'V housing authorit v's employee payroll and disciplinary records, see SCL, PUB OFF
’ . ‘ Amendamen ik § 87. Form 11

by, LAUET, c. 814, § 12, effective Aug
WY, and shall remain in full foree and
effect until Jan. 1, 1999, at which . time

guice of petition in Article 78 proceeding (0 obLaIn disciosure of public records ir
computer-tape format, see SCL, PUB OFF § 87, Form 12
#ion in Article 78 proceeding to obtain disclosure of public records in computer-lape

Lo 199 8i4 shall be deemed n ]
t smed repeale e , . - .0
WAE BT . D ST format, see SCL, PUB OFF § 87, Form 13
Pursuant section. 14 of L1987, ¢ Bid 2
set out as & note under section 88 S Affirmation in support of petition in Article 7% proceeding to obtain disclosure of public
W records in computer-tape format, see SCL, PUB OFF § 87 Form 14
e Historie :M’Tmant in support of petition in Article 78 proceeding Lo obLAIN Qisciosure of public
es : 2!t - »
: records in computer-tape format, see SCL, PUB OFF § 87, Form 15
tate Department of Economic Development Vrdm in Article 78 proceeding to obtain disclosure of public records in computer-Lape
. o * e -
New York, p. 24 format, see SCL, PUB OFF § 87, Form 16
o

egslative Representative of the City of New |
ws of New York, p. 2141 " l

»

Executive Department. see McKinney's Law Review and Journal Commentaries

{887 Survey of New York law—Administrative Law. McGonagle. 39 Syracuse L.Rev. ]

‘ 1988
eferences 1990 Survey of New York law: Local government. Nesbitt. 42 Syracuse L.Rev. 679
ers remitiing withholding taxes t means of 1991
'ity of New York
m, reports to other agencies, see 19 RCNY
nney's Forms :
onsolidated Laws under Public Officers Law
. ‘
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Notes of Decisions

I. GENERALLY

Attornevs’ fees 13

Discovery 14

Law governing 2a

Purpose 2b

Records exempt from dieclosure 4a

Substantial injury to competitive posi-
thon Ca

1. Construction

Government records are presumptively

ypen to public unless they fall within enu
mersted exemption in Public Officers
Law. Mingo v. New York State Div. of
Parole (3 Dept. 1997) 244 A.D.2d 781, 666

N.Y.S8.2d 244
Texpayer's req
Information Law
W produce
properiy Lax assessment was moot as re

f

Freedom of
ompel towr

uest unaer
FOIL) &

relat

recorads Lo tentative

sult of town's prior production of records
in ita possession and correction of subse
quent clerical error in assessment Co
vetti v. Town of Lake Pleasant (3 Dept
1997) 289 A.D2d 841, 657 N.Y.8.2d 536

Commitment to policy of open goverr
ment and public accountability unde
Freedom of Information Law (FOII
mandates all agencies make records

available to public unless they fal

of desigmated statutorily defined exemp
jons which allow, but do not require
them to withhold certain information
Empire Realty Corp. v. New York State
Div. of the Lottery (3 Dept. 1997) 230
A.D2d 270, 657 N.Y.S.2d 504
Rreedom of Informetion Law (FOII

exemptions are to be narrowly construed
and agency seeking to prevent disclosurt
bears burden of demonstrating applicabili
ty of particular exemption ciaimed Lega

Aid Soc. of Northeastern New York, Inc

v. New York State Dept. of Sotial Services
8 Dept. 1988) 195 AD2d 150, 606
N.Y.S24 78
Freedom of Information Law (FOII

exemptions [(rom disClosure government
agency recoras are | D€ narrowly ) 4
strued and burder establish apphicabil
ty of exemption 18 on agen seeking
prevent disclosure. Spencer v New York
State Police (3 Dept. 1992) 187 A.D.2d 918

581 N.Y.5.2d 207

All agency records
ayauable inspection and «
under
FOIl
withir

are ;-wk imptivel)

OpYIng
Law

for publ
Informatior
yuestion fal
New York

Freedom of
unless
2 statutory exemption

documents

Times Co. v. New York State Dept. of
Health, 1997, 178 Misc2d 310, 680
N.Y.8.2d 810, affirmed 674 N.Y b..u 826

Freedom of Information Law (FOIL
examptions are to be narrowly construed
New York Times Co. v. New. York State
Dept. of Health, (997, 1 73 Misc2d 310
860 N.Y.S24d B0, affirmed 674 N.Y.8.2d
826
2. Construction with other laws

Disclosure of public documents provi
sione of city charter did not create nght U«
lisclosure that would be broader than pro
Freedom of Informa
FOIL); city charter provisions

jeny access to records i

would not be in the public interest t
fisclose and FOIL exemptions car
fairly be seen as legislative “codification
of case law construction of when it s ir
the public interest to deny access Lo rec
Turner v. Department of Finance of

visions of statewide
tion Law
and s

imial lAwWs

themn

ras
City of New York (1 Dept. 1998) 242
A.D.2d 146, 673 N.Y.S.2d 428

Freedom of Information Law (FOIL

ptions from disciosure engrafied lim
disclosure of otherwise accessi
iformation pursyant to ciy
Turner v. Department

exer
tations of

Die ;'.Hm. i
s

harter pr

Finance of City of New York (1 Dept
1998 242 A.D2d 146, 673 NY.S2d4 428

nol consigered ap empioy
ment history merely because il reeords
facts concerning employment, for. pur
poses of Freedom of Information Law sec
tion exempting from mandatory disciosure
records that if disclosed would constitute
nwarranted invasion of privacy, including

disclosure of employ
Mothers on the Move, Inc
v. Messer (2 Dept. 1997) 286 A.D.2d 408
632 N.Y.8.24,778

Record &

but not limited

ment history

Medical evaluations provided by Visit
ng Psychiatric Service, a unit of Office of
Health and Mental Health Services, fel
within excepti Freedom of Informa
tion Law (FOIL) barring disclosure b)
social service officiale of information ar

ymmunications rejaung t pPersons rece
ing public assigtance or care, pursuant
Public Health Law 18, and, thus, govern

disclose rec
Rabinowitz

ment pr leclined

rds

periy

even in redacted form

Hammons (1 Dept. 1996) 228 A D.2d
360 644 N Y. S2d 726, leave Lo appea
lonied B9 N.Y.2d 802, 668 NY.S2d 279

76 NE2d 1232
pn
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»

Law governing

vher's discovery request

t board of education for vi

civil rights in connection wit}

as elementary school tea

by Federal Rules of Cir

#nd not by state Freedom

on' Law. Greenberg v. |
a¢. of City of New York, |

R.D. 8361

»

2. Purpose
b While purpese of Freedom of
tion Law (FOIL) may be to shec
ment decision-making, its
mlﬁm-d to records actually
@écision-making process. New
News v. Office of President of B
Staten Island, 1995, 166 Misc.2d
kYFZd 479, affirmed 231 Al
“47 N.Y.S2d4 270
4¢. Records within section

¥/ Police activity logs contained
Rt kept {or] held * * * for an

#nd thue were records availal
Mreedom of Information Law
Wew York City Police Ih‘p'

$9Y.24 267, 653 N.Y.S2d o4, 67

o
emoriglized discussions at
ned executive sessions, whic
It 'in formal vote, whether
;:'hu\em-d attorney-client ¢«
or btherwise, are not type
tal records to which public
N BCeess under Freedom of
Law (FOIL). Wm. J. Klir
y.' County of Hamilton (3 D
AD2d 44, 665 N .Y S.2d 339
isclosure of any trial evidenc
case that would constitute
ar Freedom of Information |
prfere with district attorney
ppeal of criminal convictior
of FOIL exception. Sider
Dist. Atty., New York Count
7) 248 AD2d 423, 663 N.Y
veé to appeal denied 91 N.Y.2
NY.5.24 261, 692 N E.2d 13(
}md!m’. of Information Law
from disclosure intra-agency
which are not statistical or fac
lations or data. instructions t
affect public, final agency policy
minations, or external audits aj
W detiberative materials, 1e., ¢
ony exchanged for discussior
taot: constituting final policy dec
fual observations are not exe
disclosure, even in documents
hore fina! decision. Mothers on
’

%
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New York State Dept of

Times (

Health, 1997, 178 Misc2d 310, 660

N Y824 810, affirmed 674 N.Y.S.2d 826
Freedom of Information Law (FOIL

exemptions are Lo be narrowly construed

New York Times Co. v. New York State

Dept. of Health, 1907, 173 Misc2d 310

660 N.Y.8.2d 810, affirmed 674 N.Y.5.2d

H26

2, Construction with other laws

2

Disclosure of public documentsa . provi
1id not create rignt L
jisclosure that would be broader than pro
{ Informa
Law (FOII ity charter provisions
rds if

would not be In Lhe ;r._u".- interest U

sions of city charter

visions of statewide Freedon

and similar laws deny access Lo
jisclose them, and FOIL exemptions can
fairly be seen as legislative “codification’
f case law construction of when it is ir

the public interest to deny access L0 rec
rds. Turner v. Department of Finance of
City of New York (1 Dept. 1998) 242

A.D.2d 146, 673 N.Y.S.2d 428

Freedom of Information Law (FOIL
exemptions from disclosure engrafted lim
ations Isclosure Ltherwise access
ble pul formation pursuant to city
harter provisions. Turner v, Department
Finance of City New York (1 Dept
1998) 242 A.D2d 146, 673 NY.S2d 428

Record is not considered an employ
ment history merely because it Jyecords
{acts concerning employment, for. pur
poses of Freedom of Information Law se
jon exempting from mandatory disclosure
records that i disclosed would constitule
nwarranted invasion of privacy, including
! i to disclosure of gmploy
ment history. Mothers on the Move, Inc

Messer (2 Dept. 1997) 236 A.D.2d 408

632 NYS24 778

Medical evaluations provided by Visit
ng Pevchiatric Service, a unit of Office of
Health and Mental Health Services, fel
within exception to Freedon { Informa
tion Law (FOIL) barring disclosure by

social service officials of information an

ymmunications relating to persons recei

ing public assistance or care, pursuant
Public Health Law 15, and, thus, govern
ment properiy aechineu { discione e
wds., even in redacted form Rabinowitz

Hammons Dept. 1996) 228 A D.24d
969, 644 NY.S2d 726, leave Lo appea
jenjed 89 N YZ2d 802, 653 NY.S2d 279
a75 N E .24 123

RO
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”

s Law governing

Meacher's aiscovery request in action
inst board of education for violation of
civil rights in connection with his dis

| as elementary school teacher was
geerned by Federal Rules of Civil Proce
» and not by state Freedom of Infor-
tion Law. Greenberg v. Board of

duc. of City of New York, 1989, 125

F.R.D. 361

#b. Purpose

i While purpose of Freedom of Informa
$on.Law (FOIL) may be to shed light on
government decision-making, its ambit is
Bot confined to records actually used in
decision-making process. New York |
News v. Office of President of Boreugh of
Staten Island, 1995, 166 Misc2d 270, 631

YS2d 479, affirmed 231 AD2d 52

$47 N.Y.8.2d 270
) i3

. Records within section

®! Police activity logs contained “informa
Mon kept for] held * * * for an agency,”
#¥nd ihus were records available under
reedom of Information Law. Gould v
#Bew York City Police Dept., 1996, 89
%Y.za 267, 653 N.Y.82d 54, 675 N.E2d

o
Memorialized discussions at duly con
‘Wypned executive sessions, which do not

e, whether consisuing
communica

Wit in formal v
privileged attorney-chent
ng or otherwise, are not type of govern
tal records to which public must be
en access under Freedom of Informa
h Law (FOIL). Wm. J.'Kline & Sons
¢. v. County of Hamilton (3 Dept. 1997
5.A.D2d 44, 663 N.Y.8.2d 339

Disclosure of any trial evidence in crimi
| case that would constitute “record
er Freedom of Information Law would
prfere with district artorney’s handling
Wppeal of criminal conviction, for pur
pes of FOTL exception. Sideri v. Office
Dist. Atty., New York County (1 Dept
997) 245 AD2d 423, 663 N.Y.S2d 206
leave to appeal denied 91 N.Y.2d 808, 669
NY.824 261, 692 N.E.2d 130

Freedom of Information Law exempting
from disclosure intra-agency matenals
which are not statstical or factual tabu
lations or data, instructions to staff that
affect public, final agency policy or deter
Wnations, or external audits applies only
™ deliberative materials, 1.e., communics
"!ut exchanged for discussion purposes
Wt constituting final policy decwsions: fac
fanl observations are not exempt from
Maclosure, even in documents issued be
h firal decision. Mothers on the Move

.}
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Ine. v. Messer (2 Dept. 1997) 236 A.D2d
408, 652 N.Y.8.2d 773

Files maintained by police department’s
office of equal employment opportunily
relating to sexual harassment complaints
by department employees were relevant
to question of whether department creat-
ed hostile work environment for purposes
of employment discrimination action, since
files would reveal frequency with which
claims similar to employees were alleged
and specific nature of those claims. Mow-
rison v. New York City Police Dept. (]
Dept. 1996) 225 A.D.2d 463, 639 N.Y.8.2d
372

Factual statements regarding circum-
stances surrounding shooting of drug sus-
pect would be discoverable in civil rights
action brought under § 1983, even though
material might be privileged under state
law. Svaigsen v. City of New York (I
Dept. 1994) 208 A.D24 32, 609 NY.S2d
L

State Environmental Protection and
Spill Compensation Fund satisfied its dis-
closure obligations under the Freedom of
Information Law (FOIL) when, in re
sponse to plaintiffe FOIL request for in-
formation regarding number of reimburse-
ment claims granted by Fund, it provided
access #t reasonable time to s volumi
nous file containing requested documents
White v. Regan (3 Dept. 1991) 17+ A.D2d
197, 575 N.Y.8.2d 875, appeal denied 79
N.Y.2d 754, 581 N.Y.S.2d 281, 589 N.E.2d
1268, appeal denied 79 -N.Y2d 754, 58]
N.YS.2d 282 589 N.E2d 1264

Records 'in possegsion of county depart-
ment of social Services pertaining to peti
tioner, who was released from foster care
an® his natural mother were not exempt
from disclosure under Freedom of Infor-
mation Law. Malowsky v. D’Elia (2 Dept
1900) 160 A.D2d 798, 558 N.Y.S.2d 836

Disclosure of details regarding the elec-
trical, security and transmission systems
of correctional facility was net mandated
under Freedom of Information Law where
such disclosure might impair the effective-
NERE these systems and compromise the
safe and successful operation of prison
Flovers v. Sullivan (2 Dept. 1089) 146
A.D2d 287, 546 N.Y.S.2d 289, appeal dis-
missed in part 75 NY2d B850, 552
N.Y.S.2d 924, 552 N.E 2d 172, appeal dis
missed 75 N.Y.2d 1004, 557 N.Y.8.2d 311,
806 NE2d 1118

Statistical and factual tabulations held
by office of county department of civil
services were not within intra agency ma
terials excention to Fresdom of Informa
tion Aet. Akras v. Suffolk County Dept

N

-
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of Civil Bervice (2 Dept. 1988) 137 A.D.2d
528, 524 N.Y 8.2d 266

Applications by researchers which were
not approved by state university's Institu
tonal Animsl Care and Use Committee
were not created by agency nor would
their disclosure be more injurious to con-
sultive futictions of government than those
applicstions which committee approved,
and nonapproved applications were not in
traagency documents exempt from discio-
pure under Freedom of Information Law
American Soc. for Prevention of Crueity
to Animals v. Board of Trustees of State
University of New York, State University
of New York at Stony Brook, 1990, 147
Minc.2d 847, 566 N.Y 8.2d 447

Records exempt from discliosure

Given that confidentiality of executive
seasions of county board of supervisors
had been specifically sanctioned by Open
Meetings Law, records of those sessions
fell within Freedom of Information Law's
(FOIL) exemption of records “specifically
exempted from disclosure by state or fed
eral statute,” and were thus shielded from
public disclosure, even though records
may have been provided without cbjectior
Lo grand jury pursuant to subpoens. Wm
J. Kline & Sons Inc. v. County of Hamil
ton (3 Dept. 1997) 2856 A.D2d 44, 663
N.Y.8.2d 339

For purposes of Freedom of Informa
tion Law (FOIL) section providing that
public agency may deny aceess to records
the' are “specifically exempted from dis-
closure by state or federal statute,” State
statuie need nol expressly state that it is
intended to establish FOIL exemption, so
long as there is ciear legislative intent Lo
establish and  preserve confidentiality of
records. Wm. J. Kline & Sons Inc. v
County of Hamilton (3 Dept. 1997) 285
A.D2d 44, 668 N.Y .§.2d 339

Information concerning names and iden
tification numbers of inmates who filed
grievances was exempi from disclosure
under Freedom of Information Law
FOIL), as information was not generaily
available and could be used to identify
particular gnevances filed by each inmate
Di Rose v. New York State Dept. of Cor
rectional Services (8 Dept. 199€) 22¢
A.D.2d B46, 640 N Y. 8.2d 3563

Records compiled by city transit author
ity ‘n connection with charges and dispos
tons involving two separate and unrelated
hearings by trunsit adjudication bureau
were specifically exemnted by state stat
ute from disclosure under Freedom of In
formation law. Reape v. Stawe of NY

n
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Metropolita, Transp. Authority (2 Dept
1992) 185 A.D2d 275, 586 NYS24 28
leave Lo appeal denied 81 N.Y.2d 7.9, 508
N.Y.8.2d 804, 616 N.E.2d 159,

Grand Jury minutes are court records
and are exempt from the ambit of Free-
dom of Information Law (FOIL). Harvey
v. Hynes, 1997, 174 Misc2d 174, 665
NY.E24 1000

5. Rules and regulations

Village regulation limiting hours within
which public documents could be inspected
in village clerk’s office to less than regular
business hours was invalid under Freedom
of Infarmation Law. Murtha v. Leonard
2 Dept. 1994) 210 ADZ2d 411, €20
N.Y.82d 101
Sa. Substantial to competitive

position

Booklist compiled by subcontracter for
auxiliary service corporation of state uni
versity to ensure that campus bookstore
was adequately maintained was exempt
from disclosure under Freedom of Infor-
mation Law (FOIL) as release of informa
would cause substantial injury to
competitive position of _subcontracting
bookstore which had compiled list; book-
store’s competitor conceded that it wanted
textbook information in order to sell very
same books to students that patronize its
and economic windfall would
be conferred on competitor by disclosure
{ list which was compiled through efforts
and expense of subcontracting bookstore
Encore College Bookstores, Inc. v. Auxil-
iary Service Corp. of State University of
New York al Farmingdale,, 1985, . 87
N.Y.Zd 410, 639 N.Y.S.2d 990, 663 N.E 248
302

Commercial information is “confiden
tial” for purposes of Freedom of Infor
mation Law (FOIL) if it would impair
government's ability to obtain necessary
information in future or cause substantial
harm to competitive position of persor
from whom information was obtairad
Encore College Bookstores, Inc. v. Auxil
iary Service Corp. of State University of
New York at Farmingdale, 1995 87
N.YZ2d <10. 639 N.Y.S.2d 990, 663 N E .24
302

injury

Loy

.n,‘n'," r

6. Fees

Portions of county code section impos
ing $20 fee for copies of police reports
were invalid as being inconsis'ent witl
statute limiting fees which can be charged
for copies of agency records to 5 cents
per photocopy or cctual cost of reproduc
ing record except when different fee is

|
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stherwise prescribed by statute. Gand
SBchotsky & Rappaport, P.C. v. Sufl
Gounty (2 Dept. 1998) 226 A.D.2d 339, ¢
N.Y . 8.2d 214

Statutory lirnitation on fees chargeat
for copies of records, limiting such fees
£5¢ per photocopy, preempted local or
nance authorizing charge of $7 per cer
fied copy of accident reports and muni
pality could not authorized to charge t
higher fee. Sheehan v. City of Syracu
1987, 137 Misc2d 438, 521 NYS.2d 2

B« Votes of members

Smithsor v. Ilion Housing Authority
Dept. 1987) 130 AD2d 965, 516 NY.S
564, (main volume] affirmed 72 N.Y
1034, 534 N.Y.S.2d 980, 331 NE2d 6

Only in event that action is taken
formal vote al exeeutive session do b
Freedom of Information Law (FOIL) a
Open Meetings Law require public rec
of manner in which each member of cou
ty board of supervisors voted. Wm
Kline & Sons Inc. v. County of Hamilt
(3 Dept. 1997) 235 AD2d 44, 663 N.Y.3
339

Disciplinary commitiee’s failure to r
ord final vote, as. requested by law s
dent, in hearing on student’s alleged vio
tion of certain law school bylaws, did 1
warrant annulment of committee’s det:
mination that student violated bylav
Willett v. City University of New Y«
(CUNY) Law School ¢ Dept. 1996) £
AD2d 642, 64T NX.S82d 798, leave
appeal denied 90 N.Y.2d 801, 660 N.Y S
866, 683 N.E 24 20. a

10. —— List of records

Petitioner was entitled to recor
sought pursuant to Hie Freedom of Inf
mation Law requesl doe to solid wa
suthority’s failure to provide factual ba
for exemption from law. Rushford
Omeida-Herkimer Solid Waste Author
: Dept. 1995) 217 AD2d 966 6
N.Y.8.2d 904

State university’s institutional anin
care and use committee was not requir
under Freedom of Information Law
mgintain list of records in possession
oommittee if such list was maintained
*slale university, and commitiee was v
required to produce lists where Sock
for Prevention of Cruelty to Animals »
informed that university maintained |
. ‘and failed to request list “rom universit
*American Soc. for Prevention of Cruel

%o Animals v. Board of Trustees of Sta

University of New York. State Universi
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Metropolitan Transp. Authority (2 Dept
1992) 185 A.D2d 275, 686 NYS2d 23
leave to appea! denied 81 N.Y.2d 710, 599
N.Y.5.2d 804, 616 N.E.2d 150

Grand Jury minutes are court records
end are exempt from the ambit of Free-
dom of Information Lew (FOIL). Harvey
v. Hynes, 1997, 174 Misc2d 174, 6656
N.Y.8.24 1006

5. Rules and regulations

Village regulation limiting hours within
which public documents could be inspected
in village clerk's office to lese than regular
business hours was invalid under Freedom

of Information Law. Murtha v. Leonard
2 Dept. 1994) 210 AD2d 411, 620
NY.S2d 101
ba. Substantial injury to competitive
position
Booklist compiled by subcontractor for

auxiliary service corporation of stale uni
versity Lo ensure Lhat campus bookstore
was adequately maintained was exempt
from disclosure under Freedom of Infor
mation Law (FOIL) as release of informa
ton would cause substantial injury i«
competitive position of subcontracting
bookstore which had compiled list; book-
store’s competitor conceded that it wanted
textbook information in order to sell very

same books to students that patronize its
competitor and economic windfall would
be conferred on competitor by disclosure

of list which was compiled through efforts
and expense of subcontracting bookstore
Encore College Bookstores, Inc. v. Auxil
iary Service Corp. of State University of
New York at Farmingdale, 1985, 87
N.Y.2d 410, 639 N.Y.S.2d 990, 663 N.E.2d
302
Commercial “confiden
f Infor

information 18
tial” for purposes of Freedom
mation Law (FOIL) if it would impelr
government's ability to obtain necessary
information in future or cause substantial

harm to competitive position of person
from whom information was obtained
Encore ( lHegs Bookstores, Inc. v. Auxil

iary Service Corp. of State University of

New York at Farmingdale, 1995, 87
N.Y.2d 410, 639 N.Y.S.2d 990, 663 N.E.2d
802
6. Fees

Portions of county code section Impos
ing 820 fee for copies of police reports
ware invalid a& bemng inconsistent with
platute himiting fees which can be charged
for copies of agency records to 25 cents
par photocopy or actual cost of reproduc-
ing record except when different fee is

&
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Palisrwise prescribed by statute. Gandin
#shotsky & Rappaport, P.C. v. Suffolk
@unty (2 Dept. 1996) 226 A.D.2d 339, 640
RY.82d 214

?’S}atumn limitation on fees chargeable
copies of records, limiting such fees to
per photocopy, preempted local ordi-
ihce authorizing charge of $7 per certi
copy of accident reports and munici-
lity could not authorized to charge the
igher fee. Sheehan v. City of Syracuse,
1987, 137 Misc.2d 438, 521 N.Y.5.2d 207

= Yotes of members
Smithson v. Ilion Housing Authority (4
Dept. 1987) 130 A.D.2d 965, 516 N.Y.8.2d
564, [main volume] affirmed 72 NY2d
1084, 534 N.Y.S.2d 930 N.E24 651

Only in event that action is taken by
formal vote at executive session do both
Freedom of Information Law (FOIL) and
Open Meetings Law require public record
of manner in which each member of coun-
ty board of supervisors voted. Wm J
Kline & Sons Inc. v. County of Hamilton
(8 Dept. 1997) 235 A.D.2d 44, 663 N.Y 8.2
339

Disciplinary committee’s failure to rec-
ord final vote, as requested by law stu-
dent, in hearing on student’s alleged viola
tion of certain law school bylaws, did not
warrant annulment of committee's deter-
minatior that student violated bylaws
Willett v. City University of New York
(CUNY) Law School (2 Dept. 1996) 231
AD2d 642, 647 NY.S2d 798, leave w0
appeal denied 90 N.Y 2d 801, 660 N.Y.S24d
506, 683 N.E.2d 20

331

10 List of records

Petitioner was entitled to records
sought pursuant to his Freedom of Infor-
mation Law request due to solid waste
authority’s failure to provide factuai basis
for exemption from law. Rushford v
Oneida-Herkimer Solid Waste Authority

4 Dept. 1995) 217 AD2d 966 629
N.Y.§52d 904
State university’s institutional animal

care and use committee was not required
under Freedom of Information Law to
maintain list of records in possession of
committee if such list was maintained by
state university, and commiltee was not
required to produce lists where Society
for Prevention of Crueity to Animals was
informad that university maintained list
and failed to reguest list from university
American Soc. for Prevention of Crueity
to Animals v. Board of Trustees of State
University of New York, State University
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of New York at Stony Brook, 1990, 147
Misc.2d 847, 556 N.Y.5.2d 447

11. Litigation—Generaily

Under Freedom of Inforwation Law
(FOIL), city school construction authority
had to disclose to property owner from
whom parcel was taken by eminent do-
main the amounts paid to owners of other
pareels which had been condemned, eves.
though property owner had ongoing litiga-
tion with authority. Greco v. Supp, 1997,
71 Misc.2d 425, 654 N.Y.S24 560

13. Attorneys’ fees

Department of Correctional Services
did not have reasonable basis in law Lo
withhold accees to inmates and their rep-
resentative to records pertaining to in-
mate disturbance and, accordingly, in-
mates, who prevailed in their action under
freedom of information law, were entitled
to recover attorney fees; on date Depart-
ment refused access, decisional law re
quired Department to allow access Lo re-
quested records. Banchs v. Coughlin (3

Dept. 1990) 168 A D24 711, 563 N.Y.8.2d
K64
i4. Discovery

Procedural rules relating to discovery in
civil actions do not apply to Freedom of
Information Law (FOIL) requests. De
Corse v. City of Buffalo (4 Dept. 1997) 239
AD2d M9, 659 N.Y.S.2d 604

Il. DENIAL OF ACCESS

Commercial enterprise, substantial in-
jury to 32a
Computer data 34a

Correction records J9a

Disciplinary proceedings 34b

Final judgments 3la

Law enforcement records
Redaction of records 40a

Presumptions and burden of proof 56

Redaction of records, iaw enforcement
records 4la

Stipulation Ha

31. Statutory exemptions

Disclosing to third-party tracer social
security numbers and birthdates of home-
owners on Mutual Mortgage [nsur
ance/Mortgage Insurance Premium List
would be “unwarranted invasion of per-
sonal privacy” under Freedom of Infor-
mation Act provision exempting from dis-
ciosure personnel and medical files and
similar files if disclosure would constitute
clearly unwarranted invasion of personal
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privacy
106

Videotape of alleged perpetrator mak
ing telephone calls and written records
f'nenu-d by investigation conducted by
fitted Nations which were turned over to
Ngw York law enforcement authorities in
etmnéction with the latter's invostigation
were not exempt under feders: law from
divclosure to harassing telephone call re-
cipient who had United Nations office, in
circumstances involving neither any
search of United Nations’ premises nor
any interference with United Nations
property or assets, Burtis v. New York
Police Dept. (1 Dept. 1997) 240 A.D.2d
259, 6569 N.Y.8.2d 875

Serclogy reports in office of
examiner provisior
charter calling for medica
promptly deliver to district attorney
records relating to all deathe as to which
there was indication of criminality and
excludes such records from public inspec
tion, and thus, sister of murder victim, for
whose murder sister's brother had been
convicted, could not obtain reports under

Oliva v. US,, 1991, 756 F.Supp

ity medical

came withir { city
examiner 1t

n
all

Freedom of Information Law (FOIL
Katz v. Scott (1 Dept. 1997) 236 A.D.2d
259, 663 N.YS2d 346, leave to appeal

denied 90 N.Y.2d 801, 660 N.Y.8.2d 554
683 N.E2d 19

Documents, worksheets
allegediy created in connection with autop
sy of murder victin t
public under Freedom of Information Law
FOIL) as existed those
records under New York City Charter
Mitchell v. Borakove (1 Dept. 1996) 225
AD2d 435, 639 N.Y.S2d 791, appeal dis
missed 88 N.Y.2d 919, 646 N.Y.S2d 987
670 N.E 24 228

Prison inmate
cides was not entitle
information law to autopsy
discovery of which was specifically ex

and audiotape

were not available

exemptior for

of  twe

freedom of

homi

unaer

reports, Lhe

empted by separate statute Lyon
Dunne (3 Dept. 1992) 180 A D.2d 922, 580
NY.S2d R08, leave to appeal denied 79
N.Y.2d 758, 584 N.Y.5.2d 446, 594 N E.2d
940

Information concérning investigatior
into leaks of testimony which had beer

presented to grand jury was exempt from
disclosure under Freedom of Informatior
Law as information compiled for law en
forcement purposes or as information ex-
empt from disclosure by state statute pro
hibiting disclosure of grand jury materials
New York News, Inc. v. Office of Special
State Prosecutor of State of N.Y. (1 Dept
1989) 1568 AD2d 512 544 NYS2d 151

4
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Autopsy reports maintzned by medical
examiner were not subject to disclosure
under freedom of information law. Her-
ald Co. v. Murray (4 Dept. 1988) 136
A.D2d 954, 524 N.Y.S.2d 948.

Where Freedom of Information Law
(FOIL) exemption is claimed, burden lies
with agency to articulate particularized
and specific justification and to establish
that material requested falls within ambit
of statutory exemptions; mere conclusory
allegations, without factual support, are
insufficient to sustain agency’s burden of
proof. Clinch v. Town of Hyde Park
1897, 178 Misc.2d 497, 661 N.Y.S.2d 786

Town board was entitled to audiotapes
of incoming and outgoing public telephone
calls made from town police department
notwithstanding objections by chiel of p«
lice; chief failed to show that exemptions
of Freedom of Information Law (FOIL
applied to tapes at issue. Clinen v. Town
of Hyde Park, 1997, 178 Misc.2d 497, 661
N.Y.S.2d 786

Statute limiting disclosure of content of
tax returns and reports to copy of decisior

and to statistics proscribed distribution of
all other documents, exhibits, transcripts

made or filed in connection with tax pro-
ceeding and, thus, exhibits and transcripts
of tax hearings conducted by state De
partment of Taxation and Finance against
taxpayer fell within exception to Freedom
of Information Law (FOIL). Tartan Oil

Corp. v. State, Dept. of Taxation and Fi
nance, 1997, 172 Misc.2d 322, 659 N.Y.S.2d

410, affirmed 239 A.D.2d 36, 668 N.Y.§.2d
76

31a. Final judgments

Even though metions for leave to appea
0. Court of Appeale were pending, order
and judgment entered by Suprr ne Court
requiring city Department of Finance t
disclose records sought by publishing com
pany under the FOIL was “final determi
nation by court of competent jurisdiction’
within meaning of statule exemplng cer
tain information from disclosure and ap
plying to “records which are the subject o
a request for access * * * and as to whict
nal determination by a court of com

§

jurisdiction has been made on or
before” statute's effective date. Browr
stone Publishers, Inc. v. New York City
Dept. of Finance (1 Dept. 1990) 167

A.D2d 166, 56] N.Y S.2d 245
32. Personal privacy, invasion of

Information pertaining to release of
persans arrested in civil disturbance was
exempt from Freedom of Information Law
FOIL) disclosure and from public discio

PUBLIC OFFICERS LAW

, Sure a2 an unwarranted invasion
soual privacy. Leibowitz v. Safir
M08) ... AD2d ., 674 NYE
»Inmate wea not entitled under |

. of Informagion Law (FOIL) to ol
Jormation and records pertaining t
er individual's paroie records, eve
tain information was redacted, but
such information was exempt froi
#ure on ground that it was con
snd, if released, would be invasio
vacy. Colline v. Nev' York State
Purole (3 Dept. 1098) . A.D.2d
NYS82d 146

Reports of police investigator a
ment of witness who did not testif
eame within Freedom of Informat
fFOIL) exemptions for informat
piled for law enforcement purps
for information constituting an im
privacy. Mulhall v. Fitzgerald
1908) . AD2d . 672 NY.£

Under Freedom of Informati
(FOIL), recipient of harassing U
ealls at home and at office in Un
tions was not entitled to disclosure
plaint follow-up reports pertainir
terviews of persons recorded on t
traps. Burtis v. New York Police
Dept. 1997) 240 A.D2d 258, 659
87.

Under Freedom of Informat
FOIL), recipient of harassing t
calls at home and at office in Ur
tions was not entitled to disclosur
plaint follow-up report regardi
phone traps, telephone numb:
names of persons recorded on tr
fxterviews- of those persons; plac
graps could not be characterized a
griminal investigation technigues
dures, and interviews of persons
who had no connection with
harassment complaint implicated
privacy concerns. Burtis v. Ne
Police Dept. (1 Dept. 1997) 24(
259, 659 N.Y.8.2d 875

¢, Documents outlining investiga
determinstion of guilt of public ¢
on charges of “raciai insensitivi
not exempt from disclosure und
dom of Information Law (FOIL
far disclosure did not constitute
ranted invasion of privacy; empi.
pline was clearly relevant to wor
ough office. New York | News
of President of Borough of Stats
(2 Dept 1996) ADz2d

N.Y.82d 270

. .-Application under freedom of
Lton law for production of apolica
homestead program should not h

r
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utopsy reports maintained by medic:l
niner were not subject to disclosure
er freedom of information law. Hetr-
Co. v. Murray (4 Dept. 1988) 136
2d 954, 524 N.Y.S.2d M0
here Freedom of Information Law
IL) exemption is claimed, burden lies
agency to articulate particularized
specific justification and to establish
material requested falls within ambit
tatutory exemptions, mere conclusory
gations, without factual support, are
(fficient to sustain agency's burden of
f Clineh v. Town of Hyde Park
178 Misc.2d 497, 661 N.Y.8.2d 786
wn board was entitled to audiotapes
neoming and outgoing public telephone
8 maic from town police department
withatanding objections by chief of po
chief fafled to show that exemptions
Freedom of Information Law (FOIL
lied to tapes at issue. Clinch v. Towr
Hyde Park, 1997, 178 Misc2d 497, 661
8.2d TRE
tatute limiting disclosure of content
returns and reports to copy of decision
| to stutistics proscribed distribution of
ther documents, exhibits, transcripts
je or filed in connection with tax pro
ding and, thua, exhibits and transcripts
tax hearings conducted by state De
tment of Taxation and Finance against
paver fell within exception to Freedom
nformation FOIL). Tartan Oil
v. State. Dept. of Taxation and Fi
e, 1997, 172 Misc.2d 322, 659 N.Y.S.2d
), affirmed 289 A.D2d 36, 668 N.Y 82d

of

Law

h.  Final judgments

ven though motions for leave to appeal
Court of Appeals were pending, order
| jndgment entered by Supreme Court
iuiring city Department of Finance t
close records sought by publishing com
ny under the FOIL was “final determi
ot by court of competent jurisdiction’
hin meaning of statute exempting cer
n information from disclosure and ap
ing to “records which are the subject of
equest for access * * * and as to whic!

final determination by & court of com
ent jurisdiction has baen made on or
ore” statute's effective date Browr
sne Poblishers, Ine. v. New York City
pt. of Finance Dept. 1990) 167
D.2d 166, 561 N.Y.S.2d 245
Personal privacy, invasion of

Information pertaining to release of

ons arrested in civil disturoance was
spt from Freedom of Infermation Law
011.) disciosure and from public disclo-
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, pure as an unwarranted invas.on of per-
gual privacy. Leibowitz v. Safir (2 Dept.
08) . AD2d .., 674 NYS24 736

_. winmate was not entitled under Freedom

% of Information Law (FOIL) to obtain in-

ation and records pertaining to anoth-

#r individual's parole records, even if cer-

tain information was redacted, but, rather,

such information was exempt from disclo-
fure on ground thet it was confidential
d#nd, if released, would be invasion of pri-
¥acy. Collins v. New York State Div. of

Parole (3 Dept. 1998) . AD2d ., 674

N.Y.82d 145
Reports of police investigator and state-

ment of witness who did not testify at tral

eame within Freedom of Information Law

(FOIL) exsemptions for information com

piled for law enforcement purposes and

for information constituting an invasion of
privacy. Mulhall v. Fitagerald (3 Dept

W088) ___ AD2d ., 672 NYS2d 480
Under Freedom of Information Law

(FOIL), reciplent of harassing telephone
Is at home and at office in United Na-
ons was not entitled to disclosure of com-

phu'! follow-up reports pertaining Lo in-

% of persons recorded on telephone
ps. Burtis v. New York Police Dept. (1

* Dept. 1997) 240 A.D2d 259, 650 N.Y.8.2d

B

# Under Freedom of Information Law
¢ (FOIL), recipient harassing telephone
Lalls at home and at office in United Na

£ tions was not entitled to disclosure of com
*dium follow-up report regarding tlele
ghove taps, telephone numbers and
’ aemes of persons recorded on traps, and
" interviews of those persons; placement of
Jmps could not be characterized as routine
Sriminal investigation techniques or proce
flures, and interviews of persons recorded

0 had no connection with recipient’s
rassment complaint implicated personal

,‘m\'uc) concerns. Burtis v. New York
blice Dept. (1 Dept. 1997) 240 A.D.2d
B8, 659 N.Y.8.2d 875
1 Documents outlining investgation and
determination of guilt of public employee
on charges of “racial insensitivity” were
not exempt from disclosure under Free
dom of Information Law (FOIL); request
for disclosure did not constitute unwar
ranted invasion of privacy; employee disci
pluu was clearly relevant to work of bor
ough office. New York 1 News v. Office
of President of Borough of Staten Island
,‘2 Dept. 1996) 231 AD24 524 647
«N-Y.82d 270

Application under freedom of informa
«Adon law for production of applications or
shomestead program should not have been

85
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denied in its entirety; while invasion of
some of the material would constitute un-
warranted invasion of personal privacy,
disclosure should have been made of non-
exempt information contained in applica-
tions. Wilson v. Town of lslip (2 Dept.
1992) 179 A.D2d 763, 578 N.Y.S52d 642.

Under Freedom of Information Law, W
extent that prison officials’ narrative de-
scriptions of contents of videotapes indi-
cated strip frisks or other possible display
of nudity of inmates, redactions from vid-
eotapes were properly ordered Lo prevent
invasions of personal privacy. Baffalo
Broadeasting Co. Inc. v. New York State
Dept. of Correctional Services (3 Dept
1992) 174 A.D24 212, 578 NY.8.2d 928
leave to appeal denied 76 N.Y.2d 750, 584
N.Y.8.2d 447, 584 N.E 2d 941

License application form response to in-
quiry whether applicant had or was cur-
rently receiving treatment for any disabili-
ties was not subject to disclosure under
the Freedom of Information Law, which
permits agency to deny access to records
or portions thereof if disclosure would
constitute unwarranted invasion of person-
al privacy and defines unwarranted inva-
gion of personal privacy to include disclo-
sure of medical history. Hanig v. State
Dept. of Motor Vehicles (8 Dept. 1990) 168
AD2d 884, 564 NY.L£2d B80S, appeal
granted 77 N.Y.2d BO5, 568 NYS24 918
571 N.E2d 83, affirmed 79 N.Y2d 106
580 N.Y.S.2d 715, 588 N.E .24 750

While petjtioner was not entitled to
grand jury téstimany requested, crimingl
convictions and any pending criminal ac-
tion against grand jury witness did not fall
within invasion of privacy exception to dis-
closure provisions of freedom of informa
tion law since they were matters. of public
record. Thempson v. Weinstein (2 Dept
1989) 150 AD2d 782, 42 NYS2d4 33

Internal investigation and report of dis-
turbance &t county jail, undertaken to as-
sess whether diseiplinary or other action
should be taken against any sheriff's dep
uties, were exempt from disclosure under
Freedom of Information Law as personnel
records used to evaluate performance to
ward continued employment or promotion

Gannett Co., ire. v Riley, 1994, 161
Misc.2d 321, 613 N.Y.S.2d 559

Under freedom of information law
FOIL), town board was required to re-

lease photographs of abortion protestors
whose prosecutions for disorderly conduct
were pending; although photographs were
compiled for law enforcement purposes,
there was no indication as to how disclo-
sure of photographs would interfere with




Note 32

investigations or judicial proceedings or
result in deprivation of right to fair trial
and photographs were not exempt from
FOIL as unwarranted invasion of privacy
as names and addresses of those individu
als had been released. Planned Parent
heod of Westchester Inc. v. Town Bd. of
Town of Greenburgh, 1992, 154 Misc.2d
971, 687 N.Y 8.24 461

32a. Commercial enterprise, substan-
tial injury to

Eunergy Planning Board properly deter-
mined that operating data which cogener
ator filed with Board was confidential for
term of power purchase agreement be
tween cogenerator and eleetrie utility, de
spite claim that data was necessary U
monitor cogenerator's continuing status as
qualifying facility, given industry-wide
transition from regulatory, monopolistic
environment to fully competitive one; dis
closure of data could result in competitors
like utility, inferring essential aspects of
vogenerators production Costs fundamen
tal to projecting future costs, disclosure
would give competitors of cogenerator's
steam host undue advantage in knowing
part of host's production costs, and discio
sure would wviolate any confidentiality
agreements between cogenerator and
host, thus making it more difficult for
cogenerator to compete for steam custom
ers in future. New York State Elec. &
Gas Corp. v. New York State Energy
Planning Bd. (3 Dept. 1996) 221 A.D.2d
121, 645 N.Y.S2d 145, leave appea
granted 89 N.Y.2d 8038, 653 N.Y.S.2d 280
675 N.E2d 1238, appeal withdrawn 89
N.Y.2d 1081, 638 N.Y.8.2d 246, 680 N.F.2d
620

33, Contract awards, impairment of
Successful bidder’'s response to Depart
ment of Transportation’s (DOT) request
for proposal for high-speed ferry servics
was not exempt from disclosure under
Freedom of Information Law (FOIL) as
document that would impair present or
i, ainent contract awards if disclosed; re
sponse did not include any intraagency
confidential information which would as
sist in DOT's contract negotiations, and
requesting party did not seek evaluative
material or other internal analysis that
would undermine DOT's efforts L0 negoti
ate contracts. Cross-Sound Ferry Ser
vicee Inc. v. Department of Transp
Dept. 1995) 219 A.D.2d 346, 634 N.Y.S8.2d
4I-:‘i
3Ma. Computer data

Computer data management system
which contained information derived fron

PUBLIC OFFICERS LAW

real property transfer reports, which were
exempt from public disclosure under the
Real Property Tax Law was similarly pro-
tected under freedom of information law
Property Valuation Analysts, Inc. v
Williame (3 Dept. 1990) 164 A.D.2d 131,
568 N.Y.S.2d 46
b. Disciplinary proceedings
Although confidentiality requirement
mposed on files concerning possible in
stances of professional misconduct s not
imposed on actual hearings, statutes and
case law reflect policy of keeping disciplin
ary proceedings involving licensed profes
sionals confidential until final determina
tion; poucy safeguards information that
potential complainant might regard as pri-
vate or confidential and removes poseible
disimcentive to filing of professional mis
conduct complaints. Johnson Newspaper
Corp. v. Melino, 1990, 77 N.Y2d 1, 563
N.Y.S2d 380, 564 N.E .2d 1046

35. Trade secrets

Department of Transportation's (DOT
claim that requested information con
tained trade secrets within meaning of
Freed~in of Information Law (FOIL) ex
emption did not support its decision to
supply redacted version of response to
request for proposal when complying with
FOIL request, where DOT did not raise
trade secret exemption when responding

request, and offered no explanation for
why it did not raise exemption when it
supplied requesting party with redacted
version. Cross-Sound Ferry Services Inc

Department of Transp. (8 Dept. 1995
219 A.D2d 846, 634 N.Y.S2d 575

Assuming that auxiliary service corpo-
ration of state university was subject tc
Freedom of Information Law, as an agen
v of state, it would nevertheless not be
required to produce upon request of pri
vate bookstore list of information regard
ing upcoming semester's course materials
data could be withheld as information re
ceived from subcontractor which would
cause substantial injury to subcontractor’s
position. Encore College Bookstores, Inc
v. Auxiliary Service Corp. of State Univer
sity of New York at Farmingdale (1 Dept
1995) 212 AD2d 418 622 NYS2d 684
leave to appeal granted 85 N.Y 2d Bi1, 631
N.Y.8.2d 287, 655 N.E.2d 400, affirmed as
madified 87 N.Y.2d 410, 639 N.Y.8.2d 990
f63 N E .2d 302

Documents relating to Department of
Health's decision to award contract for
Acguire¢ Immune Deficiency Syndrome
AIDS) Intervention Maragement System
to successful bidder were not exempt from

PUBLIC OFFICERS LAW

disclosure through rejected bidder's Free
dom of Information Law request as trad
secrets or documents which, if disclosed
would cause substantial injury to success
ful bidder's competitive position; ther
was no adequate showing that document:
were “trade secrets” or that their ¢ wlo
sure would cause substantial injury to suc
cessful bidder's competitive position an:
there was no showing that successful bid
der had any reasonable expectation of no
having its bid open to public. Professions
Standarde Review Council of America Inc
v. New York State Dept. of Health
Dept. 1993) 198 A.D2d 937, 597 NY.S2
829

Dispute over whether electric utility
report to state agency was immune fror
disclosure to competitor under freedom ¢
information law was rendered moJt t
release of report following unstayed tri:
court decision for competitor; utility’s fai
ure to seek stay pending appeal was caus
of mootness, and issue of whecher repor
was “trade secret” within meaning of ex
ception to law was neither particular!
significant nor one which would be expect
ed to typically evade review. Niagar
Mohawk Power Corp. v. New York Stat
Dept. of Environmental Conservation
Dept. 1991) 169 A.D2d 943, 564 N.Y. 82
839

Records of county agency engaged i
wasle transporiation services, includir
commercial customer lists and commerci:
credit aceounts, were not exempt fror
disclosure under freedem of informatic
law (FOIL) pursuant to exemption for
furmation conmstituting “trade secrets,” a
agency failed to show that ite custome
lists were either mot knewn or discover
able or were compiled through years ¢
effort, and nature of agency’s busines
was open and notorions. Waste-Strean
Inc. v. St. Lawrence County Selid Wast
Disposal Authority, 1995, 166 Misc.2d ¢
630 N.Y .S.2d 1020.
o Information coneerring electronic mar
sfacturer's retail disgributors and pricir
policy were not “trade secrets or othe
economically sensitive information” e
empt from disclosure pursuant to Free
dom of Information Law request for doct
ments generated in Attorney General
federal antitrust action against manufa
sturer. Ragusa v. New York State Dey
of Law, 1991, 152 Misc2d 602, 57
N.Y.S.2d 959

State university’s Institutional Anim:
Oare and Use Committee, in respondin
#0 request under Freedom of Informatic
Law made by American Society for Pre
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L-ul property transfer reports, which were
empt from public disclosure under the
eal Property Tax Law was similarly pro-
under freedom of information law
operty  Valuation Analysts, Ine. v
illams (3 Dept. 1090) 164 A.D2d 181
N.YB8.2d 545

b. Disciplinary proceedings
Although confidentiality requirement
wposed on files concerning possible in-
nees of professional misconduct 8 not
{x:»wd on actual hearings, statutes and

» law reflect policy of keeping disciplin
¥ proceedings involving licensed profes
onals confidential until final determina
n; policy safeguards information that
ptential complainant might regard as pri
Lu- or confidential and removes possible
incentive to filing of professional mis
nduct complaints. Johnson Newspaper
ap. v. Melino, 1990, 77 N.YZ2d 1, 563
Y.82d 380, 564 N.E 2d 1046

Trade secrets

Department of Transportation's (DOT)
jim that requested information con
ined trade secrets within meaning of
reedom of Information Law (FOIL) ex
ption did not support its decision to
pply redacted version of response to
quast for proposal when complying with
ML request, where DOT did not raise
hde secret exemption when responding
request, and offered no explanation for
1y it did not rzise exemption when it
pplied requesting party with redacted
rsion.  Cross-Sound Ferry Services Ine
Department of Trunsp. (3 Dept. 1095)
9 AD2d 346, 634 NY.82d 575
Assuming that auxiliary service corpe
fiot of state university was subject ‘o
peedom of Information Law, as an age
of state, it would nevertheless not t
huired to produce upon request of pii
ke bookstore list of information regard
pcoming semester’s course materials;
could be withheld as information re
ved from subeontractor which weuld
we substantial injury to subcontractor's
ition. Encore College Bookstores, Inc
uxiliary Service Corp. of State Univer
-.o! New York at Farmingdale (1 Dept
0) 212 AD2d 4158 622 NY.S2d 684,
ve Lo appeal granted 85 N.Y 24 811, 631
S.2d 287, 656 N.E 2d 400, affirmed as
fified 87 N.Y 2d 410, 639 N.Y.S.2d 990
N.E.2d 502 :
Jocuments relating to Department of
Ith's decision to award contract for
pired Immune Deficiency Syndrome
DS) Intervention Management System
wecessful bidder were noi exempt fron
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‘ ‘@isclosure through rejected bidder's Free-

{

gom of Information Law request as trade
gecrets or documents which, if disclosed,

2 would cause substantial injury to success-

ful ‘bidder's competitive position; there
gms no adequate showing that documents
ere “trade secrets” or that their disclo-

would cause substantial injury to suc-

ﬁ_.’ﬂlful bidder's competitive position and

was no showing that successful bid-
dar had any reasonable expectation of not

" having its bid open to public. Professional

ftandards Review Council of America Inc
». New York State Dept. of Health 3
Dept. 1998) 193 A.D.2d 837, 507 N YS2d
B

Dispute over whether electric utility’s
report to state agency was immune from
disclosure to competitor under freedom of
fnformation law was rendered moot by
release of reg following unstayed tmal
court decision for competitor; utility’s fail-
ure to seek stay pending appeal was cause
of mootness, and issue of whether report
was “trade secret” within meaning of ex-
ception to law was neither particularly
significant nor one which would be expect-
ed to typically evade review. Niagars
Mohawk Power Corp. v. New York State
Dept. o/ Environmental Conservation (3
Dept. 1 81) 168 A.D.2d 943 564 N.Y.8.2d
838

Recor 's of county agency ?ng“gl'd in
waste transportation services, including
commercia: customer [sLs and commercial
credit accoonts, were not exempt from
divo8ui ader freedom of ‘information
law (FOIL) pursuant to exemption for in-
formation constituting “trade secrets,” as
agency failed to show that its customer
lists were either not known or discover-
able or were compiled through years of
effort, and nature of agency's business
was open and notorious. Waste-Stream
fne. v. 8t. Lawrence County Selid Waste
Diposal Authority, 1995, 166 Misc.2d 6
680 N.Y.5.2d 1020

information coneerning electronic man-
ufscturer's retail distributors and pricing
policy were not “trade secrets or other
economically sensitive information” ex-
empt from disclosure pursuant to Free
dom of Information Law request fa docu
ments generated in Attorney General’s
federal antitrust action against manufac

turer, Ragusa v. New York State Dept
of Law, 1991, 152 Misc2d 602, 578
N.Y.S2d 958

State university's Institutional Animai

Care and Use Committee, in responding
to request under Freedom ef Information
Law made by American Society for Pre
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vention of Cruelty to Animals for research
project review forms, was required to re-
spond to questions relating to procedures
to be performed on laboratory animals
including whether survival surgery would
be performed, whether contrelled or haz-
ardous substances will be used and wheth-
er animals would be euthanized at comple-
ton of research, where gquestions were
framed to elicit information concerning
care and treatment of animals in question
and did not, except in most general terms,
explore underlying hypothesis of research-
er, researcher's method, analysis or re-
sults, and did not implicate any trade se-
crets. American Soc. for Prevention of
Crueity to Animals v. Board of Trustees of
State University of New York, State Uni-
versity of New York at Stony Brook, 1990,
147 Misc.2d 847, 566 N.Y.S.2d 447

Law enforcement records-—Gener-
ally

Use or potential use in litigation of in-
formation which is sought is critical factor
in assessing whether statute, under which
personnel records of police officers, cor-
rection officers, and firefighters which are
used to evaluate performance are confi
dential and not subject to review, will
provide exemption from Freedom of Infor-
mation Law (FOIL) and prohibit discov-
ery of such records. Daily Gazette Co. v
City of Schenectady (8 Dept. 1998) 242
A.D2d 164, 673 N.Y.S8.2d 783

Prison officials adequately stated basis
for their denial of inmate’s request for
disclosure of documents relating to his
arrest and indictment pursuant to Free-
dom of Information Lew; officials stated
that either documents sought were com
piled for law-enforcement purposes and
their disclosure would reveal investigative
techniques and, procedures and identify
confidential information relating to crimi
nal investigations, or their disclosure
would constitute unwarranted invasion of

36

privacy. Mulhall v. Fitzgerald (3 Dept
1998) . AD2d . 672 NY.S2d 480

“Rap sheets” of individuals who were
not witnesses at requesting party’s trial
were exempt from disclosure under Free-
dom of Information Law. Woods v. Kings
County Dist. Attorney's Office (2 Dept
1996) 224 A.D2d 554, 651 N.Y.8.2d 395

Under Freedom of Information Law
inmate was not entitled to categorical list
of all records possessed by State Police; it
was clear from terms of pesitioner’'s de-
mand that what he actually sought was a
specific listing of individual items in hie
file. Pennington v. McMahon (3 Dept

87
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1996) 234 A.D2d 624, 650 NY.S.2d 492,
leave to appeal denied 89 N.Y 2d 816, 659
N.Y.S.2d 857, 681 N.E.2d 1304

Scientific evidence, excluding ballistics
and fingerprint tests, may properly be
exempted from disclosure under Freedom
of Information Law (FOIL) government
agency nonroutine criminal investigative
technique or procedure disclosure exemp-
ton. Spencer v. New York State Police (3
Dept. 1992) 187 A D2d 919, 5391 NY.S.2d
207

37 -~ Interference with
tion or proceeding

Serclogy report was not exempt from
disclosure by city’s chief medical examiner
under Freedom of Information Law
FOIL) on basis that disclosure would in
terfere with law enforcement investiga
tions where examiner’s assertion of that
ground was merely conclusory, and no
attempt was made to specify, with particu
larity, basis for its refusal to comply with
request. Katz v. Scott (1 Dept. 1997) 236
AD2d 259, 658 NYS2d 346, leave t
appeal denied 90 N.Y 2d 801, 660 N.Y S.2d
504, 683 N.E.2d 19

Fact that records of county sheriff's
department were in temporary possessior
of prosecutor for presentation to federal
grand jury did warrant dismissa
action to compel production of
pursuant to Freedom of Informatior
Buffale Broadcasting Inc. v. (
of Erie (4 Dept. 19938) 190 A.D2d
o938 N.Y.8.24 706

Carrectional facility could make
blanket assertion that ail videotapes made
during inmate uprising were exempt fron
disclosure under Freedom of Informatior
Law on ground disclosure would interfere
with criminal investigations endanger in
mate informants, or endanger safety of all
inraates shown on tapes; facility could
properly be required to edit out specific
portions of tapes which were actually ex
empt, providing sufficient descriptions of
what was redacted for judicial review of
Justification for claimed exemptions. Buf
falo Broadeasting Ce New York
State Dept. of Correctional Services (3
Dept. 1990) 155 A.D.2d 106, 552 N.Y.8.2d
712, on subsequent appeal 174 A.D2d 212
578 N.Y.S.2d 928, leave to appeal denied
7 NY2d 769, 584 NY.S2d 447, M4
N.E.24 941

Police report may be withheld or re
dacted, in part, under freedom of informs
tion law i information and report was
compiled for law enforcement purposes
and, if disclosed, would, inter alia, inter

invesliga-

not
records
Law
unty
1086

not

Ine. v

Na
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fere with law enforcement investigations,
identify confidential source or disclose
confidential information relating to crimi-
nal investigation. Moorc v. Bantucel (2
Dept. 1989) 151 A.D2d 677, 543 N.Y.S2d
108

Newspaper was not entitied to eopies of
all affidavits taken by city police in course
of their investigation into death of individ
ual, as requested information, if disclosed
would interfere with law enforeement in-
vestigations or disclosed confidential nfor
mation. Auburn Publisher, Inc. v. City of
Auburn (4 Dept. 1989) 147 A.D.2d 900, 537
NYS2d 354, appeal denied 74 N.Y2d
614, 547 NY.S2d B48, 547 NE2d 103

39, —— Confidential source or infor-
mation

Allen v. Strojnowski (2 Dept. 1987) 129
A.D2d4 700, 514 N.Y.S.2d 463, [main vol
ume| appeal dismissed 70 N.Y 2d 871, 523
NY.5.4d 498,518 NE2d 5

Trial court properly denied petitioner
access Lo statements made by individuals
alleged by petitioner to be “known infor-
mants;” disclosure of such documents, if
they exist, would constitute unwarrantad
invasion of personal privacy, might endan
ger safety of informants and would neces
sarily reveal documents compiled for law
enforcement purposes that would identify
confidential Scarola v. Morgen
thau (1 Dept ADZ2d ., 668
NYS2d 174

City did not deny access to its Genera
Offense Reports on ground that reports, if
disclosed, wevld identify confidentia
source and 1t failed to establish factually
that production uf reports would otherwise
be unwarranted invasion of privacy, s
that petitioner was entitled to unredacted
copies of reports. De Corse v. City of
Buffalo (4 Dept. 1997) 239 A.D.2d 949, 650
N.Y.8.2d 604

Summaries of statements of witnesses
who did not testify at trial and direct
statements of those witnesses, which were
contained in investigatory file compiled by
State Police which led to file requester's
arrest and murder conviction, were ex
empt from disclosure under Freedom of
Information Law (FOIL Spencer v
New York State Police (3 Dept. 1992) 18
A.D.2d 919, 591 N.Y.8.2d 207

Public Officers Law, which exempts rec
ords compiled for law enforcement pur
poses from disclosure in response to re
quest under Freedom of Information Law
did not apply to prisoner's request or
memo book entries made by police officers
who investigated two armed rubberes giv-

source
1998

PUBLIC OFFICERS LAW

en that police never asserted that §
who may heve furnished stateme
officers were promised confidentiali
Bince witnessen later testified agains
oner at trial Laureano v. Grin
Dept. 1992) 179 A.D.2d 602, 579 N
857

*Fact that certain confider:tial inf
tior from state's thild abuse investi
was already in pablic domain due t
ous »ources did not render record
confidential, and thus subject to Jisc
under freedom of information law

York News Inc. v. Grinker, 198
Misc.2d 325, 387 N.Y.8.2d 770

3%9a. Correction records
Records requested by petitioner r«
ing altercatior involving petitioner :
rectional facility which resulted in d¢
inmate and petitioner's later prose
for murder were exempt from disc
Wnder Freedom of Information L:
grounds that they were interagen
intraagency records and that disc
would be invasion of privacy. Tate
Francesco (3 Dept. 1995) 217 A.D.2
#2090 N.Y.S2d 580, Jeave to appeal (
B6 NY2d 712,686 NYS2d 949
YN.E.2d 772. .
% Inmate’s petition to compei rele:
wertain documents requested under
#om of information law (FOIL) shou
Fhave been dismissed without the ber
In camera inapection of pertinent
nts, targeted. information was
ferred to as “predecisional” or “
Setive” in broad and conclusory fa
Wwithout details as to what wae cont
4n completely or partially redacted
#ments. Grune v. New York State De
Oorrectional Services (3 Dept. 199
$A.D 2d 834, 562 N.Y.8.2d 826
LR

- |nvestigative techniques
8, Allen v. Strojnowski (2 Dept. 1987
AD2d 700, 514/ N.Y.S.2d 463, [mais
me | appeal dismissed 70 N.Y 2d 87
N.Y.S2d 493, 518 N.E2d 5
Redaction of canine training categ
from transit police dog documents
Mded applicant under Freedom of
smation Law (FOIL) was warranted
gories would reveal nonroutine cri
finvestigative techniques and proce
snd details that would identify n
and addresses of individuals and or

ons noted in records. O'Donne
nadio (1 Dept. 1998) __ A D24
M4 N.Y.8.2d 301
#o Under Freedom of Informatior

HPOIL), recipient of harassing telé
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fere with law enforcement investigations
identify confidential source or disclose
confidential information relating to crimi
nal investigation. Moore v. Bantucel (2
Dept. 1989) 151 A.D.2d 677, 543 N.Y.S.2d
108

Newspaper was not entitled to eopies of
all affidavits taken by city police in course
of their investigation into death of individ
ual, as requested information, if disclosed
would interfere with law enforeement in
vestigations or disclosed confidential infor
mation. Auburn Publisher, Inc. v. City of
Auburn (4 Dept. 1989) 147 A.D.2d 900, 537
N.Y.8.2¢ appeal denied 74 N.Y.2d
614, 547 NY S2d 848, 547 NE2d 108

39 Confidential source or infor
mation

Allen v. Strojnowski (2 Dept. 1987) 129
A.D2d 700, 514 N.Y.8.2d 465, [main vol
ume| appeal dismissed 70 N.Y 2d 871, 523
NYS2d493 518 NE2d 5

Trial court properly denied petitioner
access Lo statements made by individuals
alleged by petitioner to be “known infor
mants;” disclosure of such documents,
they exist, would constitute unwarranted
invasion of personal privacy, might endan
ger safety of informants and would neces
sarily reveal documents compiled for law
enforcement purposes that would identify
M Hgen
ADZ2d .., 668

confidential source Scarola v
thau (1 Dept yax
NYS2d 174

City did 1 I8Ny Access its enera
Offense Keports on ground that reports, if
disclosed, would identify confidential
source and it faled to establish factually
that production of reports would otherwise
be unwarranted invasion of privacy, s
that petitioner was entitled to unredacted
copies reports. De Corse v. City of
Buffalo (4 Dept. 1997) 239 A.D.2d 949, 650
NY.S24 604

Summaries of statements of witnhesses
who did not testify at trial and direct
statements of those witnhesses, which wers
contained in investigatory file compiled by
State Police which led o file requester's
arvest and murder conviction, were ex
empt from disclosure under Freedom of
Information Law (FOIL
New York State Police (3 Dept. 1992) 187
A.D2d 919, 591 N.Y.8.24 207

Public Officers Law, which exempts rec
ords compiied for law enforcement pur
poses from disclosure in response to re
quest under Freedom of Information Law
did not apply to prisoner's request or
memo book entries made by police officers
who investigated two armed robbenes gw

Spencer v
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e thai police never asserted that persons
gho may have furnished statements to
gificers were promised confidentiality and
pince witnesses iater testified against pris-
gner at trial. Laureano v. Grimes (1
Dept. 1992) 179 A.D.2d 602, 579 N.Y.8.2d

857
MFact that certain confidential informa-
n from state's child abuse investigatior
already in public domain due to vari
sources did not render records non-
fidential, and thus subject to disclosure
sdeér freedom of information law. New
k News Inc. v. Grinker, 1988, 142

ybu 2d 325, 587 N.Y.8.2d 770
e Correction records

Records requested b, petitioner regard
Ang altercation invoiving petitioner at cor
poctional facility which resulted in death ol
Ihmate and petitioner’s later prosecution
for murder were exempt from discicaure
ander Freedom of Information Law or
fgrounds that they were interagency or
Untraagency records and that dieclosure
would be invasion of privacy. Tate v. De
PFrancesco (3 Dept. 1995) 217 A.D.2d 831
689 N.Y.S.2d 529, leave Lo appeal denied
#86 NYZ2d 712, 686 NY.S2d 9549, 6ab
N.E2d 772
" Inmate's petition to compel release of
wertain documents reauested under free
dom of information law (FO!L) should not
have been dismissed without the benefit of
in camera ingpection of pertinent docu
ments, targeted information Was merei)
referred to as “predecisional” or “evalu
"stive” in broad and conelusory faghior
without details as tv what wae contained
sa''completely or partially redacted doeu
sments. Grune v. New Yurk State Dept. of
Correctional Services (3 Dept. 1990) 166
A.D2L2d B34, 562 N.Y.5.2d B2¢

B

40. — |[nvestigative technigues
&+ Allen v. Strojnowski (2 Dept
AD2d 700, 514 N.Y.S.2d 463
ume) appeal dismissed 70 N.Y 2d 871, &

N.Y.S.2d 493, 518 NE2d 5

main vo

Redaction of canine training categores
from transit police dog documents pro
vided applicant under Freedom of Infor
mation Law (FOIL) was warranted, cate
gories would reveal nonroutine criminal
investigative techniques and procedures
and detaus that would ently hames
and addresses of individuals and organi
zations noted in records. O'Donnell v
Donadio (1 Dept. 1998 ADM ...
674 N.Y.5.2d 30}

Under Freedom of Information Law
FOIL), recipient of harassing telephone
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calls at home and at office in United Na-
tions was not entitled to disclosure ~f com-
plaint follow-up report regarding tele-
phone traps, telephone numbers and
names of persons recorded on traps, and
interviews of those persons; placement of
trape could not be characterized as routine
criminal investigation technmgues or proce-
dures, and interviews of persons recorded
who had no connection with recipient’s
harassment complaint implicated personai
privacy concerns. Burtis v. New York
Police Dept. (1 Dept. 19¢7) 240 A.D.2d
259, 669 N.Y. 824 875 .

Under Freedom of Information Law
FOIL), recipient of harassing telephone
calle at home and at office in United Na-
tions was entitled to disclosure of follow-
up complaint reports in redacted form
with deletion of any informaticn regarding
placement of taiephone traps and survei
lance cameras, as that information could
not be characterized as routine criminal
investigation techniques or procedures
and any information that could be charac-
terized as internal government exchange
would be protected by inter/inura agency
exception. Burtis v. New York Police
Dept. (1 Dept. 1997) 240 A.D.2d 259, 658
N.Y.S.2d 875

Portions of investigatory file compiled
by State Police, which led to file reques-
ter's arrest and murder conviction, relat
ng to laboratory examinations ol evidence
sezed from crime scene and elsewhers
were within Freedom of Information Law
FOIL) government agency nonroutine
eriminai investigative technique or proce
dure disclosure exemption. Spencer v
New York State Police (3 Dept. 1992) 187
A.D2d 919, 591 N.Y.8.2d 207

Portions of investigatory file compiled
by State Police, which led to file reques
ter's arrest and murder conviction, de
scribing State Police’s surve >
places which reqguester was known to fre-
quent and its establishment of roadbiocks
did not deseribe “nonroutine procedures’
within meaning of Freedom of Informa
tion Law (FOIL) government agency non
routine criminal investigative technique or
procedure disclosure exemptior

New York State Police (3 Dept. 1992
187 A.D.2d 919, 591 N.Y.S.2d 207

Prigkon inmate
cides was entitled under freedom of infor
mation law Lo receive inventory Lsting o

Spencer

onvicted of two homi

evidence retrieved from homicide
absent more than conclusory assert

State Police that disclosure of suct
would reveal nonroutine criminal inve

gauve procedures and technigques
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v. Dunne 3
80 NYS 2d
7 NYZ2d
N.E 2d 940

Records of
eration” wepe

Dept. 1992) 180 AD2d 922
803, leave to appeal denied

758, 584 N.Y SZd 44, 554

narcotics district's “hyy op
éxempt frem disclosure un
der Freedom of Information Law ince
such records wepe ‘ompiled for law en-
forcement purposes and, if disclosed
would reveg) confidential sources and in
formation as wel] a8 expert criminal inves.
Ligative teg hniques Ennis v. Slade ]
Dept. 1992 179 A.D.24 508, 3T9 NYS 2d
39, leave 4ppeal denied 79 N.Y 24 758
584 N.Y.S.2d 446, 594 N.E.2d 940

Records and docume
cation of fingerprint
Police were not

nes related o fabri
evidence by State
exempt from disclosure

under the Freedorn of Information Law
FOIL) on ground that records would re
veal nonroutine nminal  investigative

(1'(‘hm¢;:wt« “@» t.:w-r;,r.h: lests are exam

Pte of routine Investigative tec hniques and
methods of dis overing fabricated finger
prints were not shown to be unique and
had been Sutyect of testimony ir oper
court. Muniz v. Roth 1994, 163 Misc.24
293, 620 NY S 2d 700

16a Redaction of rec ords

Uity police department satisfied its bur
den of establishing that redaction of per
sonal informatior regarding police officers
and withesses involved in investigat. in of
case of individual wh requested materia
under Freedom f Information Law was
Proper and, thus, i ctamera inspection of

documents was unne essary. Davidson

Police Dept. of City if New York Dept
1988) 197 AD 2d 466, 602 N.YS.24 855
Under Freedon of Information Lew

Prison inmate wag ent
personal reference
who were in line Ip with
formation that Was 1
in publicly accessib

Itied Lo disclosure of
ILhey

nn

aras of inmates
though ir
108 typically available

arrest

i€ ana convic

bon records includ Ng, but not limited t
Inmates’ prison identification num} di
etary requirements, and name and ad
dress of their next of kin—would be pe
lacted. Dobranski . Houper Dept
1989) 154 AD2d - M6 N.Y.S.2d 18
41 Civil in tigations

“xn‘mm-v‘ts obta
Law during course of
were not exempt fron
Freedom of Informatior
documents compiled
ment investigat:

by Department of
civil Investgatior
disclosure under
Law (FOIL) as
during law enforce
absent showing that
disclosure of do “nis would interfere
with law enforceme: investigations or Ju
licial ¢ roceedings, even if documents werpe

90
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furnished in confidentiality
of NY I)(‘[Dl of Law (

AD2d 832 617 NY S.2d 836, leave
appeal denied 8 N.Y 2d 407 GZ8NYS

80, 651 N.E
12

2d 918

~— Particular records
Inmate grievances against state corpe
tion officers
relating theretc nstituted
records” used to evaluate perfo
ward continued employment or
which were
freedom of information law
Legal Services of New York +
State Dept. of (
78 NY24d
N.E2d 243

City and police officers failed t
names of police officers who
lisciplined for thejy
duty incident and respective discipline im
bosed against each officer, which wer
sought by Newspapers under Freedom of
Information Law (FOIL), would be used
in existing or potential litigation and thus
records were not exempt from disclosure
under FOIL pursuant to statute which
makes confidential personnel records uged
o evaluate performance of police sfficers
correction officers, and firefighters Daily

2C

rmance to

Prisoners
New York
orrectional Services, | 988
<6, 538 N.YS2d 190, 333

show
beer

off

had

nvolvement in

Gazette Co. v City of Schenectady
Dept. 1998) 242 A D2d 164, 673 N y S.2d
783

Records relating to
aton and Finance audits of sale and use
lax returns were protected by Tax Law
nondisciosure provision, and thus were ex
empt from disclosure under Freedom of
Information Law (FOIL), where RR80line
distributor, in connection with Fasoline
station owner’s guit aguinst distribotor for
commissions, requested from Department
the gasciine station’s financial documents
used in audits and the Department’s owr

Department of T ax

audit records. Tartan Oil Corp. v. State
Dept. of Taxatior and Finance (3 Dept
1998) 239 AD24 38 668 NYS24 76

Under Freedom of Informatior Law
FOI1I recipient of harassing telephons
al's at home and at office in United Na

bons was entitled t
wWritten by

disclosure of letters

and to recipient Lelephone list

which

recipient compiled. follow up com
plaint reports lescribing complaint and
police investigation follow-up complaint
report pertaining t interview of pre
sumed perpetrator letter to chief of secy
rity at United Nations and letter to prin
Cipal legal officer gt United Nations
Burtis v. New York Police Dept. (1 Dept
1997) 240 A.D24 659 N.YS2d4 875

Bello v. Stats Police followup: reports ‘D[)oar;. ar
2 Dept. 1994) 20mmpt from disclosure under intra-a
; tamaterial exemption pursuant to Publ

2fficers Law

and administrative decisionmgtion Law (FOIL) disclosure ¥
“personneiey rel. on Behalf of Barbera v. New

Quyyam v Nw York
Palice . (1. Dept. 1996) 227 A
188, 642 N.Y.8.24 28

| 'DD5 reports and police officer r

‘tnoks are exempt from Freedem ~f |

DeF

{City Police Dept. (1 Dept. 1996)

Pf"J"lMWfflA.Dzd 176, 640 NY 824 5886, leay
exempt from disclogure under,

appeal granted 88 N.Y2d 806,
N.Y.8.2d 986, 670 N.E 2d 227 revers
N.Y.2d 267, 638 N.Y.S.2d 54 675 N
ROK

Police department failed to meet by
of demonstrating that al! material req
ed by plaintiff with respect to de
me.m::- investigation int .'r“rmlvr il |
tiff's decedent was exempt :r“", discl
under freedom of information law; t}
fore, matier was remitted for in car
examination of mmerial requested .'fm‘,
termination of whether material fell w

specific statutory exemption Brr':u
Town of Amherst (4 Dept. 1993
A.D.2d 979, 600 N.Y .8.2d 601

In action against estate of mot

whose vehicle ran over plaintiffs dece
after motorist had been fatally shot

(8§ felied to show why vouchers, crime s

report and detactive’s report prepare

eourse of criminal investigation were |
leged, despite contention that inves
Gon was “presumably” not closed s

Wf

murder 8 not governed by statute
Wtions, as there was no claim that inve
#ation remained sctive. Estate (‘»1 «'n
% ity of New York (1 Dept. 1993)
AD.2d 268, 599 N.Y 8.2d 584

Grand jury minutes are court
net agency records, and are exempt f
ambit of Freedom of Informatior L
Gibeon v. Grady (2 Dept. 1983) 192 Al
67, 597 N.Y.S.2d 4

Portions of fnvestigatory .’ilf comp
by State Police, which led to file reqg

rec

ler's arrest and murder 'um'u'.um re
g to method by which State Police L
&red information about requester anc
aecomplices from private businesses w
within Freedom of Informatior

(FOIL) government agency nonrou

eriminal investigative technique or pr
dure disclosure exemption. Spencer
New York State Police (3 Dept. 1992
Al 918, 591 N.Y.8.2d 207

Freedom of Information Law Jid
require city police department to prov
petitioner with ballistics report and
print of line up photograph, where [m:

Y 0
J &L
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N existing
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show
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: Tartan Ol Corp. v. State
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AD2d 36 668 NY S5.2d 76
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by
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disclosure of Jetters
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ped perpetrator

llow-up com
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follow-ug

reports
ana
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interview of pre
: pe letter to chief of secy
Y 8t United Nations, and let
pal  legal officer at |

‘ : Nations
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1 240 AD24 259, 659 N Y8284 87

()

port

er tn prin
nited

N.YS24fpers Law. Qayyam v

empioyment or promouon

Prisoners'|

o «Police followup reports (DDas) are ex-

Jept. of L (4 ¥

832 617 \““' 2 Dept. 1994) 20sastpt from dsclosure under intra-agency
I NY.S2d 856, leave romipterial exemption pursuant to Public Of-

New York City
[Mplice Dept. (1 Dept. 1996) 227 A.D.2d
’ 642 NY.S2d "8

|#DD5 reports and police officer memo
books are exempt from Freedom of Infor

and "5 C
¢ administrative decision|mation Law (FOIL) disclosure. DeFelice

{ex rel. on Behalf of Barbera v. New York
Oty Police Dept. (1 Dept. 1996) 226
AD2d 176, 640 NYS2d 586, leave U
appeal granted 58 N.Y2d 806, 64¢

Y .8.2d 986, 670 N.E.2d 227, reversed 89
NY.2d 267, 653 NY.S.2d 54, 675 NE2d
808

Police jepartment failed
of demonstrating th materia
ed by plaintiff with
ment s investigation int
tiff's decedent was exempt .\ m disclosure
under freedom of information iaw; there
fore, matter was remitted for in camers
@eamination of material requested and d+*
termination of whether material fell withir
specific statutory exemption. Brown
Town of Amherst (4 Dept. 1988) 195
A.D.2d 979, 600 N.Y.S.2d 601

In against estate
whose vehicle ran over plaintiff's decedent

to meet burder
request
depart
f plain

al &
respect

muraer

actior f motorist

fatally shot, city
sCent

after motorist had beer
falled to show wuchers
report and deiective s report prepared ir
eourse of criming

why C1ime
investigation were prvi
leged, despite contention that Investiga
tion wuas “presumably’ nol closed since
murder is not governed by statute of lum
tations, as there was no ciaum Lhal invesu
gation remained active. Estate of Glover
w. City of New York (1 Dept. 1998)
AD2d 268 599 N.Y.5.2d 584

Grand jury are records
net agency records are exempt from
ambit of Freedom of Information Law
Gibson v. Grady (2 Dept. 1983) 192 A.D.2d
867, 50T NY.S2d M

Portions of investigatory file
by State Police which led to file reques
relat

195
minutes court

anda

compiied
L and murder convicuon
ing to method by which State Police gatk
ered and hs
sccomplices (ron wert
withir Law
(FOIL) government nonroutine
eriminal Investgative or proce
dure disclosure exemplon
New York State Pclice
A.D2d 919, 591 N.Y.S.2d 207
Freedom of Information Law did
require city police department Lo provide
petitioner with ballistics report and re
print of line up photograph, where balhs

information about requester

private businesses
informatior
agency
techmaque
Spencer v
1992) 18

Freedon

3 Dept

not

-
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tics report had been destroyed and line up
photograph could not be located. Adams
v, Hirsch (1 Dept. 1892) 182 A.D.2d 583,
582 N.Y.8.2d 724
Police officer's memo bock, despite its
evidentiary value &t trial, remained pri-
vate property of police officer and was
exempted by law from disclosure Lo peti-
tioner under Freedom of Informstion law
Scott v. Chief Medical Examiner, City of
New York (1 Dept. 1982) 179 A.D.2d 443
Y.S.2d 861, leave to appeal denied
758, 584 N.Y.S52d 446, oM
N.E.2d 940, certiorari denied 113 S.Ct
258, 506 U.S. 891, 121 L.Ed.2d 190
Proceeding pursuant to Freedom of In
formation Law seeking disclosure of coun-
ty arson control plan for arson investiga
tion would be remitted to afford parties ar
opportunity to particularize Lheir respec
tive assertions where respondents did not
identify with b;n-('xfu‘.l) those provisions of
the plan which they claimed to be immune
from disclosure. and why. Grune v. Alex
anderson (2 Dept. 1990) 168 A.D2d 496
562 N.Y.S5.2d 739
Documents produced by police depart
ment pursuant to demand under Freedon
f Information Law, concerning investiga
tion of sexual assault by university secur-
ty guard againsi student, should not have
been redacted to exelude names and ad
iresses of witnesses or details of acts
constituting assault, particularly in light of
riminal action against guard and ¢ivil a
tion against university, police department
failed to allege that anyone was promised
anonymity in exchange for cooperation i1
investigation so as to quall’y as “confiden
tial source” within meaning of FOIL, any
of witnesses could have been called to
testify at criminal Al their names and
addresses were discoverable absent pro
tective order, and commencement of civil
action opendll issue of assault Lo angquiry
such that revelation of details of crume
would not eonstitute unwarranted invasion
f privacy. Gernell University v. City of
New York Police Dept Dept. 1989
A.D2d 044 N.Y S.2d 356, ¢
nied 75 N.Y.2d 707, 554 N.Y 8. %
N.EZ2d 1024
Documents generated ir
eral’s federal antiurust actior
tronics manufacturer were
disclosure under Freedom ol
mation Law as matenals complied for law
enforcement purposes which would inter
fere with law enforcement invesugauons
or judicia! proceedings u disclosed; Lhere
was no judicial proceeding or law enforce
ment invesLigation in progress involving
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manufaciurer, and antitrust action had re-
suited in judgment. Ragusa v. New York
State Dept. of Law, 1991, 152 Misc.2d 602
578 N.Y.S.2d 959

District attorney could not satisfy duty
under Freedom of Information Law, fol-
lowing convicted deferdant’s request for
copies of investigative reporis, by assert
ing general privilege and turning docu-
ments over to court for in camera nspec
tion Brownell v. Grady, 1990, 147
Misc.2d 105, 554 N Y .8.2d 382

Inmate was not entitled under freedom
of information law to names of other Mus
iim inmates who had filed grievances
based on being pat-frisked by female cor
rectional officers, in that prison rules set
ting forth grievance program and proce
dures provided tha. information would be
kept confidential, thus creating privacy in
terest, within meaning of freedom of infor
mation law exception; moreover, informa
ton was not necessary in that it was not
essential for requesting inmate to ll:lg‘dlt
pat-frisks of Muslims by female officers as
clase action. Faulkner Lefevre, 1988
140 Misc.2d 699, 532 N.Y 8.2d 337

43. Damger 1o life or safety
Nalo v. Sullivan (2 Dept
AD2d 311, 509 NY.S24 53
nied 69 N.YZ2d 612
N.Y.8.2d 1027, 511 N.}
Under Freadom of Information
(FOIL), prison inmato was not entitled t
disciosure of certain provisions of State
Department of Correctional Services em
ployee manual to extent such provisions
pertained to supervision and security of
inmates -and, as such, fell within exemp
ton governing materials which, if dis
closed, would endanger life or safety of
any person. Boddie v. Goord (3 Dept
1998 ADZ2d ., 674 N.Y.S2d 466
Denial of inmate’s Freedoth of Informa
ton Law request for letter written by
former paramour was justified by con
cerns that disclosure would constitute a
unwarranted invasion of privacy and could
endanger the life or safety
Deane v. Annucei Dept
A.D.2d 669 NYS2d 606
appeal denied
Names of persons who transmitted or
forwarded reports concerning inlerviews
with two prosecution witnesses to law en
forcement officiale, date reports were sent
and names of persons to whom reports
were sent fell within exemption frow
Freedom of Information Law disclosure
fer those materials which, if disclosed
would endanger life or safety of any per

1 98¢
appes
{main volume
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son, as the information pertained to inves
tigation surrounding priscner's murder
conviction and disclesure could have sub
Jected certain persons to retribution or
could identify & confidential sourve or con-
fidential information. Howard v. Malone
(3 Dept. 1998) __. AD2d __, 668
NYS2d 418

State police met its burden of demon
strating that disclosure of troop, zone, and
station assignments of cach of its sworr
members could endanger the life and safe
ty of those officers, such that this informa
ton was exempt from disclosure under
Public Officers Law exempting from dis
documents which, il disclosed
life or ndf"". f any per

10sure
would endanger
son. Ruberti, Girvin & Ferlazzo P.C. v
New York State Div. of State Polics
Dept. 1996) 218 A.D2d 494, 641 N.Y.8.2d
411

Portion of mobilization plans and docu
ments prepared for anpual training exer
cises for New York guard were exempt
from discliosure on ground of possibility
that disclosure would endanger safety of
guard members or others. Connolly v
New York Guard (3 Dept. 1991) 175
A.D2d 372 572 N.Y.8.2d 443

In ordering disclosure of correctiona
videotapes of inmates under
Freedom of Information Law, court prop
erly concluded that, inasmuch as tech
niques for storming of cell and for admin
stration of tear gas and reaction theret
might not be readily or totally observable
by either inmates in general or targets of
those practices in particular, possibility of
endangerment Lo prison security and per
of correctional stalf existed
justify redaction. Buffal
New York State

facilitv's

sonal salfety
sufficiently u
Broadcasting Co. Inc. v
Dept. of Correctional Services (3 Dept
1982) 174 AD2d 212 578 NYS2d 928
leave Lo appeal denied 79 N.Y.2d 759, 584
N.Y.B.2d 447, 594 N.E.2d 841
facility’s videotapes of in
mates were not exempt from disclosurs
under Freedom of Information Law
ground disclosure would endanger safety
and security absent showing
that wvideotapes reveal  anything
more Lo inmates than would be personally
observed during their actua!
Buffalo Broadcasting (
York State Dept. of Corre

I”'[li 1990 15 ADZ L
N.Y.82d 712, on subsequent appeal 174
AD2d4 212 578 NYS2d 928 leave t
appeal denied 79 N.Y 2d 759, 584 N.Y.8.2d
447, 554 N E .24 M)

Correctiona

i institution

would

'ment
New
rvices
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Videotape depieting inmate's transfer
prisons special housing unit fell with
Freedom of Information Law's exemptic
for materils that would endanger life
safety if disclosed, barring inmate fro
obtuining copy of Lape; tape revealed ge
graphical layout of wnit and disclose
identities of inmates and officers who o
cupied unit, creating risk of violence
ward prison employees, and threat t
safety of employees, inmates and gener:
public in event of escape. Lonski on Be
half of Collins v. Kelly (4 Dept. 1989) 14
AD2d 977, 540 NY.S2d 114

Redacted portions of certain prograr
and secuntly assessment summanes
possession of correctional facility were ex
empt from disclosure to inmate under pro
vision of Public Officers Law permitting
nondisciosure of information that pose
danger to life or safety of any persor
Stronza v. Hoke (8 Dept. 1989) 148 A.D 2
P00, 539 N.Y.S.2d 528, appeal denied 7
N.Y.2d 611, 546 N.Y.8.2d 555, 545 N.F.2
864

. Inter-agency materials—Generally
Miracle Mile Asmpociates v. Yudelson (4
Dept. 1979) 68 AD2d 176, 417 N.Y.8.24
142, appeal denied [main volume] 4&
N.Y.2d 606, 421 N Y.8.2d 1081, 397 N.E .2d
761, appeal denied 48 N.Y.2d 706, 422
N.Y.8.2d 68, 397 N.E2d 758
Witness statement, contained within po
%@ complaint follow-up report constitutes
tual data, and thus .is not within in-
frazgency exemption to Freedom of Infor-

Ration Law, insofar a8 it embodies factual

muu of witness’ observations, even if
* 18 no assurance of accuracy and
bility. Gould v. New York City Police
L, 1996, 80 N.Y.2d 267, 658 N.Y.824
$4, 675 N.E.2d 808
1"“Interagency materials,” which may be
mhhm.i from public under Public Officers
/, means deliberative materials or com-
munications exchanged for discussion pur-
poses not constituting fina) policy deci
mons. Mingo v. New York State Div. of
Parole (3 Dept. 1997) 244 A.D.24 781, 66
NY.82d 244

4. —— Statistical or factual data
# MacRae v. Dolee (2 Dept. 1987) (mair
Yolume] 130 A.D2d 577, 515 N Y.S.2d 265
«Backup factual and statistical data to
final determinatior of agency is not ex-
empt from discicsure through Freedom of
formation Law request on ground that
they are intraagency documents revealing
Mature of governmental deliberative pro-
Professional Standards Review

9
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PUBLIC OFFICERS LAW

son, as the information pertained to inves
tigation surrounding preoner's murder
conviction and disclosure could have sub
jected certzin persons to retribution or
ould identifly a confidential source or con
fidential information. Howard v. Malone
8 Dept. 1998) AD2d 66
NY.B2d 418

State police met its burden of demon
strating that disclosure of troop, zone, and
assignments of each of its swory
members could endanger the life and sufe
ty of those officers, such that this informa
tior exempt from disciosure under
Public Officers Law exempting from dis

wure do which disclosed
any per

station

A

uments
or safety of
Ferlazzo P.C
Div. of State Police
218 AD2d 494, 641 NY . S2d

would endanger lifs
Kuberti, Girvin &

irk
1 996

New Y
Dept
111

State

Portion of mobilization plans and docu
ments prepared for annual traning exer
cises for New York guard were exempt

from disclosure on ground of possibilily
Lthat disclosure would endanger safety of
guard members or others. Connolly v
New York Guard (3 Dept. 1991) 175

72 N.Y.S.2d 443

in ordering

A.D2d 372
disclosure of correctiona
{ inmates under
Freedom of Information Law, court prop
erly mnel that, inasmuch as
niques for stornmng of cell and for admin
istration of lear gas and reaction theret
might not be readily or totally observable
by either iInmates in general or targets of
those practices in particular, possibility of
endangerment Lo prison security and per
of correctional staff existed
sufficiently to justify redaction. Buffal
Broadcasting Co. Inc. v. New York State
Dept. of Correctional Services Dept
1992) 174 AD2d 212 578 NYS2d 928
leave Lo appeal denied 79 N.Y.2d 758, 584
N.Y.B.2d 447, 54 N.E2d 94]

Correctional facility’s videotapes of in

not

ACity s videolapes

ded tech

sonal salety

disclosure

Law or
ground disclosure would endanger safety
and secunty of mstitution, ahsent showing
that wvideotapes anything
more to inmates thar would be personally
observed during their actual confinement

mates were exempt from

under Freedom of Informatior

would reveal

Buffalo Broadcasting Co., Ine. v. New
York State Dept. of Correctienal Services
8 Dept. 1990) 1566 AD2d 108, &ag
NYS2d 712, on subsequent appeal 174
AD2d 212, 578 NYS2d 928, leave to

appeal denied 79 N.Y 2d 759, 584 N.Y.8.24d
447, 694 N E 2d M)

PUBLIC OFFICERS LAW

v Videotape depicting inmate's transfer to
prion’s spec.al housing unit fell within
Freedom of Information Law’s exemption
far materials that would endanger life or
safety if disclosed, barring inmate from
ghtaining copy of tape; tape reveaied geo-

phical layout of unit and disclosed

ntities of inmates and officers who oc-
gupied unit, creating risk of violence to-
ward prison employees, and threat to
safety of employees, inmates and general
public in event of escape. Lonaki an Be-
half of Collins v. Kelly (4 Dept. 1989) 149
AD2d 971, SAO NY.S2d 114

Redacted portions of certain program
and security t summaries in
possession of correctional facility were ex
empt from disclosure to inmate under pro
vision of Public Officers Law permitting
pondisclosure of information that poses
danger 1o life or safety of any person
Stronza v. Hoke (3 Dept. 1989) 148 A.D.2d
P00, 539 N.Y.S5.2d 528 appesl denied 74
N.Y24d 611, 546 N.Y .8.2d 565, 540 N.E2d
869

44

dNBEesEMer

Inter-agency materials—Generally
Miracle Mile Associates v. Yudelson (4
Dept. 1979) 68 A.D.2d 176, 417 N.Y.852d
142, appeal denied [main voiume) 48
N.Y.2d 606, 421 N.Y.8.2d 1081, 397 N.E.2d
761, appeal denied 48 N.Y.2d 706, 422
N.Y.8.2d 68, 367 N.E.2d 758

Witness statement, contained within po
Mee complaint follow-up report constitutes
factual data, and thus is not within in-
traagency exemption to Frreedom of Infor
watior Law, insofar as it embodies factual
sceount of witness' observations, even if
there is no assurance of accurscy and
peliability. Gould v. New Yark City Police
Dept., 1096, 89 N.Y.2d 267, 6563 N.Y.82d
84, 675 N.E.2d 808

“Interagency materials,” which may be
withheld from public under Public Officers
Law, means deliberative materials or com
munications exchanged for discussion pur-
poses not constututing fina poicy deci
sions. Mingo v. New York State Div. of
Parole (3 Dept. 1997) 244 A.D.2d 781, 66¢
NY.S2d 244

- Statistical or factual data
MacRae v. Dolee (2 Dept. 1987) [main
volume) 130 A.D2d 577, 5156 N.Y.8.2d 205

Backup factual and statistical data to
final determination of agency is not ex-
empt from disclosure through Freedom of
Information Law request on ground that
they are intraagency documents revealing
nature of governmentai deliberative pro-
cess. Professional Standards Rewiew

L
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Council of America Inc. v. New York Stae
Dept. of Health (3 Dept. 1983) 192 A.D2d
937, 597 N.Y.5.2d 829
Seatistical and factual records concern-
ing transfers of real property in city did
not fall within one of narrowly interpreted
exemptions o Freedom of Information
Law particularly since data .disclosed in
transfer of noncooperative real property,
intluding condominiums, was readily avail-
able to the public and, therefore, informa-
tion services and publishing company in
the field of real estate was entitled to
access Lo those records, incuding apart
ment numbers of transferred coaperative
units; however, names of buyers and sell-
ers were irrelevant to appraisal and did
not have to be disclosed. Brownstone
Publishers, Ine. v. New York City Dept. of
Finance (1 Dept. 1989) 150 AD.2d 185,
540 N.Y.8.2d 796, appeal denied 75 N.Y.2d
791, 552 N.Y.S2d 92, 551 NE2d 58
“Significant/insignificant” notations con-
tained in real estate transfer data provid.
ed to State Board of Equalization and
Assessment by city did not constitute sta-
tistical or factual tabulations or data, pur-
suant o statute exempting intraagency
and interagency materials from public die-
closure under Freedom of Information
Law. David v. Lewisohn (3 Dept. 1988)
142 A.D2d 305, 535 N.Y.S.2d 798, appeal
denied 74 N.Y.2d 610, 546 N.Y.8.2d 554,
545 N.E.2d 868
Inmate’s statements taken by Commis-
sioner of Corrections while investigating
prison disturbance were discoverable un-
der freedom of Information law where
statemerita recited factual claims made by
inmates concerning alleged assaults;
signed statements did not constitute inves
tigator's notes, and thua could not be clas-
sified as intra-agency material, and there
was no showing that statements were
gathered specifically for law enforcement
purposes. Faulkner v. Del Giacco, 1988,
139 Misc.2d 790, 529 N.Y.8.2d 255

46. -~ Instructions to staff
Individual had been acquitted of
making harassing phone calls his girl
friend, was not entitled under Freedom of
Information Law to written report of ac-
cusation and written notification of pro-
posed imposition of penaity with respect
to state police investigator who had been
found guilty of misconduct for having al-
legealy obtained unlisted telephone num-
ber of girl friend and giving it to individu-
al; report of accusation was report “of
internal investigation of complaint ‘and
was properly withheld under exemption

wh
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relating to data compiled for law enforce
ment purposes or as predecisional intra
agency material, and written notification
of proposed impuosition of penaity, which
represented intermediate step leading o
decision to procsed to formal disciplinary
hearing, was clearly exempt as predeci
Sional intra-agency maternal SCacca v
New York State Div. of State Police (8
Dept. 1988) 138 A.D2d 50, 530 N.Y.S.2d
W

47 ~ Final policy or determination
1983) 98
{main vol

Khee! v
AD2d ¢2

Ravitech (1 Dept
462 NYS2d in2

ume| dismissal denied 60 N.Y 2d 681, 465
N.Y.8.2d 106, 455 N E 2d 665, affirmed 62
NYZ2d 1, 475 NYS2d 814, 464 NE2d
118

Where public community college used
ertain film and filmstrips for years ir
college course on human sexuality, itéems
were not “inter-agency or intra-agenc)
materials” excluded from disclosure under

Freedom of Information Law (FOIL), but
rather constituted “final agency policy or

leterminations” subject to public disclo

sure; even if classroom environment was
me of deliberation, that in itself did not
alter status of items used ir

tusso v. Nasaap County Community (

lege, 1998, 81 N.Y2d 690, 608 NYS2d

204, 623 ME2d 15

Portion of administrative law judge’s
AlJ's) interoffice memorandum recom
mending denial of party’s request for oral

argument in proceeding to upgrade elec
trie lines, which was expressly adopted by

Public Service Commission (PSC) in its
final decision, did not fall within exceptior
to Freedom of Information Law (FOIL
for interagency or intraagency materials

which are not final deliberctions and, thus
was subject Lo disclosure. Century House
Historical Soc. v. State Public Service
Com'n (8 Dept. 1997) 237 A.D 2d B44, 655
NYSZ2d 182

investigator’s report on charges of ra

cial insensitivity against public employee
were not exempt from disclosure under
Freedom of Information Law (FOIL) once

borough president relied on and mcorpo
ruted investigetor’s findings in his final
decision; exemption for intra-agency mate
rials could not apply to final agency policy
or decisions, and investigator's findings
ware expresaly adopted by borough presi-
dent in explaining his decision. New York
| News v. Office of President of Borough
of Staten Island (2 Dept. 1996) 23] A.D2d
524, 4T NYS.2d4 270

94
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Attorney-client privilege did not exempt
Attorney General from disclosing, under
Freedom of Information Law, documents
that provided agency staff attormeys with
final agency policy with regard to legal
representation under Public Officers Law
in defending public employees; doeuments
did not concern particular lawsuit that was
either pending or imminent, but rather
contained agency’s final policy, which was
to be applied to all litigation in general
and policy was neither drafted nor com
municated in context of existing attorney

ient relationship. Charles v. Abrams (3
Dept. 1993) 199 A.D.2d 652, 604 N.Y.S2d
1013

Individual, who had been acquitted of
making harassing phone calls to his girl
friend, was entitled under Freedom of In
formation Law to documents constituting
final determination of disciplinary action
taken against state police investigator who
had allegedly given girl friend’s number tc
individual; information sought was not ex
empt from disclosure as intra-agency ma
terial, as that exemption did not apply to
final ager.cy policy or determination and
was nr exempt from disclosure as part of
confide “tial personnel records of police of
ficer used to evaluate performance. Secac
ia v. New York State Div. of State Police
3 Dept. 1988) 138 A.D.2d 50, 530 N.Y.S.2d
304
Newspaper wag entitled to disclosure
under Freedom of Information Law of
fina! determination in & fireman's suspen
sion hearing, despite claim that material
was specifically exempt disclosure
under statute providing exemption for
personnel records” under control of paid
fire department; however, newspaper was
not entitled to disclosure of all supporting
allegations, compiaints or witness names
since those matters were not final agenc
determinations. Rome Sentinel Co. v
City of Rome, 1989, 145 Misc.2d 183, H4¢
N.Y.S.2d 304

from

49, —— recommendations
etc

City of New

Opintons,

York v. New York Stats
Bd. of Equalization and Assessment, 1985
66 NY2d 656, 491 NY.S2d 610, 48]
N.E.2d 242, [main volume| on remand 13¢
Misc.2d 325, 518 N.Y.8.2d 330

Redacted portions of transfer assess
ment forms sought by inmate pursuant U
Freedom of Information Law (FOIL) re-
quest fell within exception (o diselosure
for interagency or intraagency materals
which are not, inter ala, final agency pol
cy or determinations; request was denieo

P’ 11C OFFICERS LAW

on basis that redacted material wag ev
ative in nature. i Rose v. New )
State Dept. of Correction (2 Dept. 1
228 A D24 8T8, 686 N.Y.S.2d 223

Police officer's internal affairs divis
(IAD) records and’ civil complaint res
board (CCRB) file fell within exemp:
from disclosure of Freedorn ‘of Infor:
tion Law as predecisional interagency 1
terials. Flores v. City of New York
Dept. 1994) 207 AD.2d 302, 615 N.Y.&
400

Investigative report authored by dep
commissioner of county department
correction and addressed to director
office of affirmative action detailing a
gations ol discrimination made by corr
tion officer, summarizing investigati
and setting forth deputy commissione
conciusions, was exempt from disclos
Wncsr the Freedom of Information L.
&8 predecisional, interagency mater
moreover, report contained no purely |
tual data which could be considered n
exempt. Goodstein & West v. O'Rour
@ Dept. 1994) 201 AD2d 731, ¢
N.Y.8.2d 306

Subjective comments, opinions, and r
pmmendations written in by Departme
pf Health committee members on rat

ﬁwm relating to. Department's decis
“40 award contract for Acguired Immu
Deficiency Syndromg (AIDS) Interventi

anagement System to successful bidd
iere exempt from disclosure through 1
$ d bidder's Freedom of Informati
waw (FOIL) request as intraagency doc
nts revealing nature of government
ﬁitn-ru'we process and could be redact

m rating sheets supplied to rejects

der pursuant to FOIL request. Pr

jonal Standards Review Counci
erica Inc. v. New York Siate Dept
Heaith (3 Dept. 1998) 198 A.D.2d 937, 5
Y.8.2d 829
/
» Documents sought by petitioner ir
Bection with his failure to achieve rank
fessor at college were exempt fro
losure under Freedom of Informati

' a6 interagency or intraagency mat

which were not statisticai or factu:

lations or dats, or final agency polic [

or determinations. since recommendatior
of various committees concerning pr
Motional candidates were entirely advisc
W B nature and rendered only to ai
decisionmaker, the board of trust

808, in reaching determination on particu
candidate. Rothenberg v. City Un
¥ty of New York (1 Dept. 1998) 13
MD2d 195, 50 NYS2d 219, lesve 1
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Attorney-client privilege did not exempt
Attorney General from disclosing, under
Freedom of Information Law, documents
that provided agency staff attorneys with
final agency policy with regard to jegal
representation under Public Officers Law
in defending public employees; doeuments
did not concern particular lawsuit that was
either pending or imminent, but rather,
comtained agency's final policy, which was
to be applied to all litigation in general,
and policy was neither drafled nor com-
municated In context of existing attorney-
client relationship. Charles v. Abrams (3
Dept. 1998) 199 A.D2d 652, 604 NY.5.2d
1013

Individual, who had been ecquitted of
making harassing phone calls to his girl
friend, was entitled under Freedom of In-
formation Law to documents constituuing
final determination of disciplinary action
taken against state police investigetor who
had allegedly given ginl friend's number to
individual; information séught was not ex-
empt from disclosure as intra-agency ma-
terial, as that exemption did not apply to
finul agency policy or determination and
was not exempt from disclosure as part of
confidential personnel records of police of-
ficer used to evaluate performance. Scac-
cia v. New York State Div. of State Police
(3 Dept. 1988) 138 A.D .24 50, 530 N.Y.8§.2d
409

Newwpaper was entitled to disclosure
under Freedom of Information Law of
final determination in & fireman’s suspen-
sion hearing, despite claim that material
was specifically exempt from disclosure
under statute providing exemption for
“personnel records” under control of paid
fire department; however, newspaper was
not entitled to disclosure of all supporting
allegations, complaints or witness names
since those matters were not final agency
determinations.© Rome Sentinel Co. v
City of Rome, 1989, 145 Misc.2d 188, 546
N.Y.S.2d 304 R
19, -« Opinions, recommendations,

etc

City of New York v. New York State
Bd. of Equalization and Assessment, 1985
NYZ2d 656 491 NYS2d 610, 481
N.E2d 242, [main volume) on remand 126
Misc.2d 325, 518 N.Y.S.2d 330

Redacted portions of transfer assess-
ment forms sought by inmate pursuant to
Freedom of Information Law (FOIL) re-
quest’ fell within exception to diselosure
for nteragency or intraagency materials
which are not, inter alis, final agency poli-
cy or determinations; request was denied

6o
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on basis that redacted material was evalu-
stive in nature. Di Rose v. New York
Seate Dept. of Correction (3 Dept. 1996)
288 A.D2d 878, 636 N.Y.S.2d 223.

“Police officer's internal affairs division

. (JAD) records and civil complaint review
poard (CCRB) file fell within exemption

e

-

from disclosure of Freedorn of Informa-
tlon Law as predecisional interagency ma-
teridls. Flores v. City of New York (1
Dept. 1994) 207 A.D.2d 302, 615 N.Y.8.2d
400

Investigative report authored by deputy
commissioner of coupty department of
correction and addressed to director of
office of affirmative action, detailing alle-
gations of diserimination made by correc-
tion officer, summarizing investigation,
and setting forth deputy commissioner’s
conclusions, was exempt from disclosure
under the Freedom of Information Law,
a8 predecisional, interagency material
moreover, report contained no purely fac-
tual data which could be considered non-
exempt. Goodstein & West v. O'Rourke
(2 Dept. 1994) 201 AD2d 731, 608
N.Y.8.2d 306

Subjective comments, opinions, and rec-
ommendations written in by Department
of Health committee members on rating
sheets relating to Department’s decision
to award contract for Acquired Immune
Deficiency Syndromg (AIDS) Intervention
Management System to successful bidder
were exempt from disclosure through re-
jected bidder's Freedom of Informiation
Law (FOIL) request as intraagency docu-
ments revealing nature of governmental
deliberative process and couid be redacted
from rating sheets supplied to rejected
bidder pursuant to FOIL request. Pro-
fessional Standards Review Council of
America Inc. v. New York State Dept. of
Heaith (3 Dept. 1993) 198 A.D.2d 987, 597
N.Y.S2d 829

Documents sought by petitioner in con-
nection with his failure to achieve rank of
professor at college were exempt from
disclosure under Freedom of Information
Law as interagency or intraagency mate-
rial which were not statistical or factual
tabulations or data, or final agency policy
or determinations, since recommendations
of various committees concerning pro-
motional candidates were entirely adviso-
ry in nature and rendered only to aid
actua! decisionmaker, the board of trost-

" ees, in reaching determination on particu-

lar candidate. Rothenberg v. City Uni-
versity of New York (1 Dept. 1982) 161
AD2d 195, 5 N.Y.S2d 219, lesve to
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appeal denied 81 N.Y 2d 710, 600 N.Y.82d
197, 616 N.E.2d 854.

Report of city water department con-
gisting of internal review of that agency
was exempt from disclosure under Free-
dom of Information Law, where report
congisted solely of opinions, advice, evalua-
tions, recommendations and other subjec-
tive material and did not contain statistical
or factual tabulations or data or instruc-
tions 10 stafl which affected public or final
agency policies or determinations. Rome
Sentinel Co. v. City of Rome (4 Dept.
1991) 174 AD.2d 1006, 572 N.Y.8.2d 165.

Memoranda from associate director for
Department of Health's Division of
Health Risk Control, containing his legal
opinions on state’s right to obtain reports
of physical examinations of residents, in-
terpretations of Public Health Law, rec-
ommendations on information provided to
Departmental employee assigned to re-
view physicians’ reports, and opinions on
Department's use of examination informa-
tion and its comphiance with Public Health
Law, was not entirely exempt from disclo-
sure under intra-agency memorandum ex.
emption. Williams & Connolly v. Axelrod
(3 Dept. 1988) 189 A.D2d 806, 527
N.YS%d 118

Town documents were exempt from
public acceas under Freedom of Informa-
tion: Law, insofar as they eonsisted only of
opinions, advice, evaliations, deliberations,
proposals, policy formulations, conclusions,
or recommendations; government agency
deliberative functions would be hindered
by their disclosure. ~Town of Oyster Biy
v. Williams (2 Dept. 1987) 134 A.D.2d 267,
520 N.Y.S.2d 599

30. -~ Particular records

Police complaint follow-up reports con-
tuined factual data swch as names, ad-
dresses, and physical descriptions of crime
viclims, wilnesses, and perpetrators,
checklists indicating whether victims and
witnesses were interviewed and shown
photos, whether crime scenes were photo-
graphed and dusted for fingerprints, and
whether neighborhood residents were can-
vassed for information, and blank space
denominated “details” in which officers re-
corded particulars of any action taken in
connection: with investigation, and thus
were not entitled te blanket exemption to
Freedom of Information Law as intraag-
ency material. Gould v. New York City
Police Dept., 1996, 89 N.Y.2d 267, 638
N.Y.8.2d 4, 675 N.E2d 808

Letters of recommendation in file of
former prison inmate were exempt from
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disclosure under Public Officers Law as
interagency predecisional material. Min
go v. New York State Div. of Parole (3
Dept. 1997) 244 A.D.2d 781, 666 N Y.S.2d
244

Chancellor's committee reports, consist.
ing of findings and recommendations re-
garding personal actions to be taken by
board of education, and hearing panel re-
ports consisting of findings and recom-
mendations subject to chalienge by appeal
to State Commissioner of Education, were
predecisional material exempt from disclo-
sure Lo dismissed teacher under Freedom
of Information Law. Elentuck v. Green (2
Dept. 1994) 202 A.D.2d 425, 608 N.Y.S.2d
701, leave to appeal denied 84 N.Y 2d 809
621 N.Y.8.2d 519, 645 N.E2d 1219, rear
gument denied 85 N.Y.2d 858, 624
N.Y.S.2d 376, 648 N .E 2d 796

Rating sheets relating to Department of
Health's decision to award contract for
Acquired Immune Deficiency Syndrome
(AIDS) Intervention Management System
0 successful bidder were not exempt from
disclosure through rejected bidder's Free
dom of Information Law request as in
traagency documents revealing nature of
governmental deliberative process where
individual members of Department com-
mittee were required to rate response !
criteria of request for proposals and ac
cord It numerical value and raung giver
each category reflected voting which de
‘ermined contract award. Professional
Standards Review Council of America Inc
v. New York State Dept. of Heanh (3
Dept. 1993) 198 A.D.2d 937, 597 N.Y.8.24
HEH

Interim report and attached analysis
concerning allegations of deliberately in
flated student test scores, which were pres
pared by State Education Department
employees for Department’s deputy com
mimgioner, were predecisional, intraagen
ey, memaranda which were exempt from
disclosure under Freedom of Information
Law; documents summarized departmen
tal investigation and concluded by noting
that meeting to discuss any further action
or investigation would be desirable, and
documents contatned opinions of various
Department employees as to significence,
or lack thereof, of scoring discrepancies
Mitzner v. Sobol (3 Dept. 1991) 173 A.D.2d
1064, 570 N.Y.S.2d 402

Formy containing information to assist
in determining placement of inmate at
most appropriate facility were exempted
from freedom of information law as in-
traagency material; they contained prede-
cimonal evaluations, recommendations and

PUBLIC OFFICERS LAW

conelusions concerning inmate's conduct in
prison. Dory v. Scully (2 Dept. 1989) 152
AD2d 570, 543 N.YS2d4 497, appeal
granted 75 N.Y.2d 701, 551 N.Y.8.2d 905,
551 N.E2d 106, affirmed 76 N.Y.2d 725
357 N.Y.5.2d 876, 557 N.E2d 112

Certain program and security assess-
ment summaries in possession of correc
tional facility were exempt from disclosure
to inmate under section of Public Officers
Law permitting agencies to deny access Lo
portions of certain interagency or intraag
ency records. Stronza v. Hoke (3 Dept
1089) 148 A.D2d 900, 539 N.Y.S.2d 528
appeal deried 74 NY 24 611, 546 N.Y. 824
530, 545 N .E .2d 869

Confidential investigatory files of State
Education Department, Office of Profes
sional Discipline, containing name of com
plainant against dental license applicant
were exempt from disclosure under Free
jom of Information Law. Murphy v. New
York State Educ. Dept., Office of Profes
sional Disciphine (1 Dept. 1989) 148 A.D 2d
160, 543 N.Y.8.2d 70

Magazine was not entitled, under Free
fom of Information Law, to obtain police
records concerning officers’ use of fire
arme in that such records were intra
agency materials which were not statisti-
cal factual tabulations or data, instructions
to staff that affect public, or final agency
policy or determinations. Newsday, Inc
v. New York City Pglice Dept. (1 Dept
1987) 123 ADZ2d 4, 518 NYS2d 966

53l. Examination quegtions or answers
Attorney's request for his bar examina
tion scares pursuant to Freedom of Infor
mation Law was rendered moot by de-
struction of examination by State Board of
Law Examiners and did not fit withir
exception L0 mootness doctrine; it was
unlikely that attorney would again sit for
bar examination that he had passed; at
torney did not request test results for
approximately ten monthe after learning
that he passed examination; and issue was
neither significant nor important enoug!
to merit review. Duban v. State Bd. of
Law Examiners (3 Dept. 1990) 157 A.D.2d
946, 550 N.Y.S2d 207, appeal dismissed 75
N.Y.2d 945, 566 N.Y.S.2d 689, 554 NE.2d
1277
32. Privileges—Attorney client
County failed to establish that informa
tion sought by newspaper pursuant U
Freedom of Information Law (FOIL), de
scriptions of legal services provided or
daily basis by county's outside counsel
regarding landfil) litigation, was necessan
ly protected by attarvey work product
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peivilege or privilege for materials
for litigation, though in camer
of requested materials was war
to determine what portions, if an
ls sought may have been ex:
der FOIL; while preparation and
of bill for fees due and owing
'all dependent on legal expertise
gition or training, cannot be attribute
Whique skills of attorney, billing rec
sought may have comtained specific r
@nces Lo legal issues researched, co
ences with witnessca not yet identified
interviewed by county’s adversary ir
fill litigation, and other legal services
as part of representation in
oing litigation. Orange County |
ons, Inc., a Div. of Ottaway New
pars v. County of Orange, 1995,
Misc.2d 346, 637 N.Y.8.2d 596

8. —— Public interest
After father was convicted of mu
besed on fire twat killed his child
unty department of social services
s relating to family would be 1
svailable pursuant to Freedom of Ii
mation Law (FOIL) request, unless
ment requested in camera inspec
re county commissioner of social
Wices had determined that disclosure
zv,}:ubm interest, nc specific reasons
n for lack of disclosure, much of i
mation had already been released thr
fyminal proceedings, and there wen
Marviving children whose best inte
g to be considered. Gannett Co., Ir
nty of Ontario, 1997, 178 Misc.2
N.Y.52d 920
h," Stipulation
* Agency seeking to prevent disclosur
otuments under Freedom of Inform:
&“ (FOIL) bears burden of demonst
applicability of particular exem;
claimed; agenvy must articulate par
larized and specific justification for di
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privilege or privilege for materials pre-
pared for litigation, though in camera re-
wiew of requested materials was warrant-
of'to determine what portions, if any, of
iterials sought may have been exempt
Siwder FOTIL; while preparation and sub-
imission of bill for fees due and owing, not
A all dependent on legal expertise, edu-
eition or training, cannot be attributed to
Whique skills of attorney, billing records
Sought may have contained specific refer
@uces to legal issues researched, confer
ences with witnesses not yet identified and
’iu.en'u'wv:.(' by county's adversary in land-
Ml litigation, and other legal services pro
Mded as part of representation in that
‘ongoing litigation. Orange County Publi

Gations, Inc., a Div. of Ottaway Newspa
v. County of Orange, 1985, 168
m.zn 346, €37 N.Y.8.2d 5%
#M. —— Public interest
After father was convicted of murder
&d on fire that kilied his chiidren,
gnty department of social services rec
s relating to family would be made

available pursuant to Freedom of Infor
dpation Law (FOIL) request, unless de
ment requested in camera inspectior
sere county commissioner of social ser
¥ees had determined that disclosure was
Jpublic interest, n specific reasons were
en for lack of disclosure, much of infur
tion had already been released througr
inal proceedings, and there were n
ving chiidren whose Dest inleresis
40 be considered. Gannett C
mty of Ontario, 1997, 173 Misc.2d 304
‘N,\‘ﬁ"’.d 920
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ing access to requested documents. New
York Times Co. v. New Yonk State Dept
of Health, 1997, 178 Misc2d 310, 660
N.Y.8.2d 810, affirmed 674 N.Y.5.2d 826

Disclosure of settiement agreement be-
tween teacher and Board of Education
pursuant to which charges of misconduct
against teacher were settied would not
have deprived teacher of sigmificant part
of bargain he made, where agreement pro
vided only that, in event diaciosure statute
required dissemination of information
teacher would be notified in writing prior
to disclosure, and contained no agreemert
te keep detsils of settiement agreement
confidential. Anonymous v. Board of
Educ. for Mexico Cent. School Dist., 1994
162 Misc.2d 300, 616 N Y.S.2d 867
5. Presumptions and burden of proof

Agency seeking to prevent disclosure of

records pursuant to Freedom of Informa
tion Law (FOIL) bears burden of demon
strating that requested material falls
squarely within particular exemptior
laimed by articulating a particularized
and specific justification for denying ac
cess. New York Times Co. v. New York
State Dépt. of Heaith (3 Dept. 1998
AD2d .. 674 N.Y.S2d 826

Under Freedom of Information Law
FOIL), government records are presump
tively subject Lo disciosure uniess they are
specifically exempt by statute. Daily Ga
zette Co. v. City of Schenectady (3 Dept
1998) 242 A.D2d 164, 678 NY.8.2d 783

Public agency bears burden of demon
strating that requested material falls
sguarely within statutory exemption t«
mandatory disclosure under Freedom of
Informatior (FOIL), which is nar
rowly construed. Empire Realty Corp. v
New York State Div. of the Lottery (3
Dept. 1997) 230 A.D.2d 270, 6567 N.Y.8.2d
o4
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Access to state legislative records

[See main volume for 1

]
ts published rules, make
g

for (a) to (1))

vy i

wk) {Eff. until Jan. 1, 1999.] external audits conducted pursuant to section
Wety-two of the legislative law and schedules issued pursuant to subdivision
S0 of section ninety of the legislative law;

SAK) (Eff. until Jan. 1, 1899.] any other files, records, papers or documents
Mquired by law to be made available for public inspection and copying
[See main volume for 3/
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Historical and Statutory Notes

Effective f)a'.e of Amendment by
L.1987, c, 814; Expiration. Section 14 of
L.1987, ¢. 814, amended 1..1998, c. 597
§ 1, eff. Aug. 4, 1998, provided: “This act
{which, in addition to the changes noted
below, added State Finance Law § 2-a
amended this section and section ¥7,
amended State Finance Law §§ 8 and
112, and enacted provisions set out as
notes under State Finance Law § 2-a)
shall take effect immediately [Aug
1987] and shall remain in full force and
effect until January 1, 1999 at which time
this act shall be deemed repealed, provid
~d that sections seven [adding Executive
Law §§ 950 to 954, nine [amending Judi
vary Law § 211}, ten [adding Judiciary
Law §§ 249 to 249-<¢|, and eleven [adding
Public. Authorities Law §§ 2930 to 2082)
of thia act shall take effect April 1, 1989
and section eight [adding Legslative Law
§§ B9 o 92 and renumbering State Fi
nance Law former article 6 as 7) of this
act shall take etfect January 1, 1990, ex
cept that commencing on and after the
date on which this act shall have become &

3

law [Aug. 7, 1987], the ntate comptroller,
state agencies, covered authorities, the
state legisiature and the judiciary are au
thorized Lo take all actions necessary Lo
implement their respective internal con
trol and audit responsibilities under such
sections of this act, and provided that
paragraph a of subdivigion 2-b of section 8
of the state finance luw, as added by sec-
tion five of this act, and subdivision 1 of
section 953 and subdivision 1 of sectior
254 of the exeeutive law, as added by
gection seven of this act, and subdivision 1
f section 249-¢ of the judiciary law, as
added by section ten of this act, shall take
v'”tf! April 1, 1989, and subdivision 1 of
section 92 of the legislative law, as added
by section eight of this act, shall take
effect January 1, 1990."

Effective Date of Amendment by
L1987, ¢. 813. Amendment by L.1987, ¢
K13, eff. Jan. 1, 1989, pursuant to section
26 of L1987, c. 813, as amended, set out
44 a note under section 73

Notes of Decisions

Disclosure denied 2
Factual tabulation |

Factual tabulation

“Factual tabulation” as used in Free
dom of Information Law (FOIL) means
statement or group of statements of ob
Joctive {act, and facts and figures memor
alizing expenditure of public funds for leg
slative printings and mailings can be
characterized as “factual tabulations” for
purposes of FOLL. Weston v. Sloan
1994, 84 N.Y.2d 462, 619 N.Y.S2d 255
643 N E 24 107)

k89

The provisions of this sectior
hereinafter specified

[See main volume for 1]

9

apply

2. Disclosure denied

tabulations’
maintained of expenditures of public mon
ey for posting and printing incurred by
members of State Senate, they were sub
jeet to disclosure under the Freedom of
Information Law (FOIL) as data “with
respect to” material made avai'. hle by the
Legislative Law; however, because copies
{ newsletters and information cn targeted
wmilings would not be included in suck
actual tabulations, those items were not
subject to mandatory disclosure. Westor
v. Sloan, 1994, 84 NYZ24d 462 619
N.Y.8.2d 255, 643 N.E 24 1071

To extent “factual were

General provisions relating to access to records; certain
cases

to access to all records, except as

y

2. (a) The committee on public access to records may promulgate guide

lines regarding deletion of identifying details or withholding of records other
wise available under this article to prevent unwarranted invasions of personal

privacy

In the absence of such guidelines, an agency may delete identifying
details when it makes records avalable

(b) An unwurranted invasion of personal privacy includes, but shall not be

limited to

[See mawn volume for 1 to v/
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’ . [Eff. until Jan. 1, 1999. See,
ation of a personal nature repc
t to the ordinary work of s::ch

v. [Eff. Jan 1, 1999. See, also, s
of a personal nature reported in «
to'the ordinary work of such agency;

avi [Eff Jan. 1, 1999.] informati
%rkers' compensation record, except
#'of the workers' compensation law

[See main volun

8. Any person who, with intent to
prrsuant to this article, willfully eonc:

goilty of a violation
(As amended L.1988, c. 705, § 2, L.199K, ¢

Vhas

- Historical and

E1998, c. 545 legislation
L 8ubd. 2, par. (b), subpar. (V). L1998, ¢
, § 3, added subpar. (vi)
w1998 c. 545, § 4, eff. Jan. 1, 199§
mvxdea
act shall take effect on the first
of January next succeeding the date
which it shall have become a law

Legislati

1, c. 890: For memorandum of the
1981 Session Laws of New York, p. 23

Cross R

entiality of, adoption information, se
ul prevention of public access to rec

West's McK

following forms appear in.Selected (

u'r of Petition in Article 78 proceed

infoymation law of curricula vitae of
$% last five years, see SCL, PUB OFF §
on in Article T8iproceeding to compe
of curricula vitae of all faculty promot
st BCL, PUB OFF § 89, Form 2
ly affidavit in opposition to cross-moti
to compel disclosure under ireedom
v - faculty promoted to full professor dur
Form 3
ient in Article 78 proceeding compe
% - law of curricula vitae of all facuity pre
» see SCL, PUB OFF § 89, Form 4
to show cause in Article 78 proceedi
© and payment of reasonable attorney
Bton in Article 78 proceeding reque
& payment of reasonable attorneys’ fees
iorney’s affidavit in support of petiti
' proceeding requesting uccess Lo certs
attorneys’ feen, see SCL, PUB OFF §
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gislative Law; however, because copies
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Lv. [Eff. until Jan. 1, 1999

See, also, subpar. v below.]

§ 89

disclosure of

information of a personal nature reported in confidence to an agency and not
mlevant to the ordinary work of such agency.

-
“y. [Eff. Jan. 1, 1999. See, also, subpar. v above.]

disclosure of informa-

Qon of a personal nature reported in confidence to an agency and not relevant

to'the ordinary work of such agency; or

avi. [(Eff. Jan. 1, 1999

information of a personal nature contained in a

jorkers’' compensation record, except as provided by section one hundred ten

#of the workers’ compensation law

[See main volume for (c

]

2-a to 7/

8. Any person who, with intent to prevent the public inspection of a record
Plirsuant to this articie, willfully conceals or destroys any such record shall be

Riflty of a violation
amended L.1989, c¢. 705, § 2,

L.1998, ¢. 545, §§ 2, 3, eff. Jan. 1, 1999
4" 2
s Historicai and Statutory Notes
£1998, c. 545 legislation provided, however, the chair of the work-
’gubd 2, par. (b), subpar. (vi). L.1998, ¢ erd’ compensation board is awthorized to
. # 3, added subpar. (vi immediately adopt rules and regulations
L1998 ~ 545 § 4. eff. Jan. 1, 1999, %° that the provisions of this act may be
"m"!dea . U fully implemented on such date.”

3 *This act shall take effect on the first
of January next succeeding the date
n which it shall have become a law;

L.1998, ¢. 705 legislation
Subd. 8. L.1989, c. 705, § 2, eff. Nov. |
1989, added subd. B

*f Legislative Histories
‘l%l ¢. 890: For memorandum of the State Executive Department, see McKinney's

% information law of curricula vitae of

'

w1 BCL, PUB OFF § 89, Form 2

y affidavit in opposition to cross-motior

to compel disclosure under freedom

1981 Session Laws of New York, p. 237¢

ntiality of, adoption information, see
ul prevention of public access to records, see Perial Law § 240.65

Cross References
*ublic Health Law § 4138-¢

West’'s McKinney's Forms

following forms appear in Selected Consolidated Laws under Public Officers Law

of Petition ir Article 78 proceeding to compel disclosure under freedom of
‘ all faculty promoted to full professor during
¥ last five years, see SCL, PUB OFF § 89, Form 1

tion in Article 78 proceeding to compel disclosure under freedom of information law
of eurricula vitae of all faculty promoted to full professor during last five years, see

dismiss petition in Article 78 proceeding
information law of curricula vitae of all

«Iseulty promoted to full professor during last five years, see SCL, PUB OFF § 89
Y I ¥

. orm 3
‘Gﬁm in Article 78 proceeding compelling disclosure under freedom of information
i of curricula vitae of all faculty promoted to full professor during last five years

. 086 SCL, PUB OFF § 89, Form 4

to show cause in Article 78 proceeding requesting access to certain public records
o payment of reasonable attorneys’ fees, see SCL, PUB OFF § 89, Form 5
n in Article 78 proceeding requesting access to certain public recorde and
¥ payment of reasonable attorneys’ foes, see SCL, PUB OFF § 89, Form 6
rney’s affidavit in support of petition and order to show cause in Article 78
¥ proceeding requesting access to certain public records and payment of reasonable
SN attorneys’ fees, see SCL, PUB OFF § 89, Form 7
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Judgroent in Article 78 proceeding directing disclosure of certain public records and
denying payment of attorneys’ fees, see SCL, PUB OFF § 89, Form 8

Notice of motion for attorneys’ fees in Article 78 proceeding Lo compel access to prison
records on ground that denial of access was unreasonable, see SCL, PUB OFF

§ 89, Form ¢

Affirrnation in support of ‘motion for attorneys’ fees in Article 78 proceeding to compel
access Lo prison records on ground that denia! of acvess was unreasonable, see SCL.

PUB OFF § 89, Form 10

Judgment op motion for attorney's fees in Article 78 proceeding to compel access to
prison recerds on ground that denial of accéss was unreasonable, see SCL, PUB

OFF § 89, Form 11

Notes of Decisions

Commercial or fundraising
23
Construction and application %
Criminal records 9a
Death certificate 3a
Diligent search 12b
Maintenance of records 10a
Marriage license, personal privacy, in-
vasion of 2a
Parvle records 9b
Personal privacy, invasion of
Marriage license 2a
Redaction of records 7a
Social security numbers 5a

purposes

Redaction of records 7a
Remedies 12a
Review

Time for 18a

Social security numbers Ja

% Construction and application

Freedom of Information Law (FOIl
exemptions are to be narrowly construed
New York Times Co. v. New York State
Dept. of Health, 1997, 173 Misc.2d 310
660 N.Y.8.2d 810, affirmed 674 N.Y.S.2d
R26

Freedom of Information Law (FOIL
exemptions are to be narrowly construed
New York Times Co. v. New York State
Dept. of Health, 1997, 173 Misc.2d 210
660 NY.S2d 810, affirmed 674 NYS2d
K2¢

1. Personal privacy, invasion of—Gen
erally

Press releases previousty issued by
State Division of the Lottery concerning
lottery winners were subject to disclosure
pursuant to Freedom of Information Law
(FOIL), in form in which they were pub-
liely disseminated, without regard to use
for which such information was sought
Corwin, Solomon & Tanenbaum v. New
York State Div. of the Lottery (3 Dept
1997) 239 AD2d 763, 657 N.Y.S.2d -808

What constitutes unwarranted invasion
of personal privacy for purposes of per
sonal privacy protection law is measured
by what would be offensive and objection
able to reasonable person of ordinary
sensibilities, and determination requires
balancing competing interests of public
access and individual privacy. Empire
Realty Corp. v. New York State Div. of
the Lottery (3 Dept. 1997) 280 AD2d
270, 657 N.Y.5.2d 504

Inmate who judicialiy surrendered all
rights to child, and surrendered her for
adoption, could not meet burden of dem-
onstrating that disclosure to him of social
services records relating to child would be
“proper,” such that they could be dis
closed despite general rule of confidential
ity. Wise v. Battistoni (2 Dept. 1994) 208
A.D.2d 755, 617 N.Y.8.2d 506

Disclosure of terms of settlement of
charges of misconduct against teacher by
Board of Education would not have consti
tuted u~warranted invasion of teacher’s
privacy: téacher had no reasuntible expec
tation of privacy, as agreement contained
his admiseion to much of misconduct
charged, and information was of signifi
cant interést to public. Anonymous v
Board of Educ. for Mexico Cent. School
Dist., 1994, 162 Misc.2d 300, 616 N.Y.8.24
867

2. = Employment records
Employment, medical, and credit histo
ries are exempt from disclosure under the
Freedom of Information Law regurdiess
of whether they are included in applica
tions for employment; in the statutory
exemption for “employment, medical or
credit histories or personal references of
applicants for employment,” the phrase
“applicants for employment” modifies onl
“personal references.” Hanig v. State
Dept. of Motor Vehicles, 1992, 79 N.Y.2d
106, 580 N.Y.S.2d 715, 588 N.E2d 750
District attorney and police department
satisfied their obiigation under Freedon
of Information Law (FOIL), where they
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Prtified that afler diligent search, rem
documents requested by petitic
i not be found in police departme
district attorney’s files. Swintor
ord Access Officers for City of »
: Police Dept. (1 Dept. 1993)
D2d 165, 604 N.Y.8.2d 59
ginformation does not become protec
faployment, medieal, or credit history,
rposes of Freedom of Information |
FOIL), by virtue of fact that it is st
gmployee’s personnel file. Anonym
F'Board of Edue. for Mexico Cent. Sct
it 1994, 162 Misc.2d 300, 616 N.Y £

"*Negotiated settlement agreement
ng of disciplinary charges aga
Emp«! was “employment record” wit
ning of freedom of irformation stat
itting committee on public access
Pecords to withhold employment reco
fo prevent unwarranted invasion of §
dal privacy.  LaRocca v. Board of Ed
&f Jericho Union Free School Dist., 1!
Misc.2d 90, 602 N.Y.S.2d 1009
" Promotional examination resvits of |
#wms on supplementary list for Black :

nic members on civil service exa

asion of personal privacy under

om of Information Law given t

of officers on supplemental |

already been disclosed. Rainey
1988, 188 Misc2d 962,

ember of ‘beurd of education sou;

loyee list includirlg names, address

titles, and job'descriptions of all ¢

ees in district, which does not con:

personnel records. 1990, 20 Ed
pept. Rep. 375

e Marriage license
Disclosure of names of marriage licer
licants to- journalistic organizati
Id not constitute “unwarranted in
of personal privacy” within mean
® Freedom of Information Law (FOI
$articularly as publishing names, by its«
Would not constitute “commercial us
Sannett Co., Ine. v City Clerk’'s Offi
ty of Rochester, 1998, 157 Misc.2d 3
! NYS2d 968, affirmed 197 A.D
B9, 604 N.Y.S.2d 848

- Medical records
Portion of motorist's drivers license &
tion in which he responded o que
as Lo whether he was recerving tre:
¢ for certain disabilities was proper
ted from the license application whe
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disclosure of certan public records and
‘L, PUB OFF § 89, Form .

78 proceeding to compel access Lo prison
was unreasonable, see SCL, PUB OFF

fees in Article 78 proceeding to compel
nigl of access was unreasonable, see SCL,

rticle 78 proceeding to compe! access to
weess was unreasonable, see SCL, PUB

cisions

What constitutes unwarranted invasion
personal privacy for purposes of per-
nal privacy protection law 18 measured
what would be offensive and objection-
e Lo reasonable person of ordinary
‘naibilities, and determiiation requires
dancing competing interests of public
cess and individual privacy. Empire
ealty Corp. v. New York State Div. of
e Lottery (3 Dept. 1997) 230 A.D2d
0, 657 N.Y.5.2d 504
Inmate who judicially surrendered all
ts to child, and surrendered her for
option, could not meet burden of dem-
strating that disclosure to him of socisl
rvices records relating to child would be
roper,” such that they could be dis-
sed despite general rule of confidential-
Wise v. Battistoni (2 Dept. 1994) 208
.24 755, 617 N.Y.8.2d 506
Disclosure of terms of settlement of
rges of misconduct agninst teacher by
ard of Education would not have consti-
unwarranted invasion of teacher’s
vacy; teacher had no reasonuble expec-
ion of privacy, as agreement contained
admission to much of misconduct
. and information was of signifi-
t interest to public. Anonymous v
rd of Educ. for Mexico Cent. School
t., 1994, 162 Misc.2d 800, 616 N.Y.8.2d

—~— Employment records
imployment, medical, and credit Listo-
are exempt from disclosure under the
of Information Law regardless
hether they are included in applica-
for employment; in the statutory
ption for “employment, medical or
it histories or personal references of
icants for employment,” the phrase
licants for employment” modifies only
nal references.” Hanig v. State

t. of Motor Vehicles, 1992, 79 N.Y.2d
80 N.YS2d 715 388 N.E2d 750
) attorney and police department

their obligation under Freedom
nformation Law (FOIL), where they
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lified that after diligent search, remain-
documents requested by petitioner
“@mld not be found in police department’s
p digtrict attorney’s files. Swinton v
pard Access Officers for City of New
Police Dept. (1 Dept. 1993) 198
d 165, 604 N.Y.8.2d 59.
tion does not become protected
pyment, medical, or credit history, for
poses of Freedom of Information Law
L), by virtue of fact that it is stored
fiployee's personnel file. Anonymous
pard of Educ. for Mexico Cent. School
pt., 1994, 162 Misc.2d 300, 616 N.Y.S.2d

otiated settlement agreement dis-

of disciplinary charges against

ipal was “employment record” within

ing of freedom of information statute

ting committee on public access to

to withhold employment records

6 preveut unwarranted invasion of per-

privacy. LaRocca v. Board of Educ.

ho Union Free School Dist., 1998,
Misc.2d 90, 602 N.Y.S.2d 1009.

otional examination results of per-
on supplementary list for Black and
ic members on civil service exami-
for police sergeant were not ex-
from disclosure as an unwarranted
n of personal privacy under the
m of Information Law given that
of officers on supplemental lists
already been disclosed. Rainey v.
1988, 188 Misc2d 962, 525

ber of beard of education sought
list including names, addresses,
, and job descriptions of all em-
in district, which does not consti-
personnel records. 1990, 29 Educ.
Rep. 875
. = Marriage license
ure of names of marriage license
t8 to journalistic organization
not constitute “unwarranted inva-
of personal privacy” within meaning
om of Information Law (FOIL),
larly as publishing names, by itself,
not constitute “commercial use.”
t Co., Inc. v. City Clerk's Office,
of Rochester, 1993, 157 Misc.2d 349,
N.YS2d 968, affirmed 197 A.D.2d
604 N.Y.8.2d 848

~— Medical records
ion of motorist’s drivers license ap-
in which he responded to ques-
&8 Lo whether he was receiving treat-
for certain disabilities was properly

from the license application when
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it was requested under the Freedom of
Information Law by atiorney representing
personal injury plaintiff in action against
the motorist, as those answers fell within
the exemption from disclosure for medical
records whose disclosure would be an un-
warranted .avasion of personal privacy.
Hanig v. State Dept. of Motor Vehicles,
1962, 79 N.Y.2d 106, 380 N.Y.8.2d 715, 588
N.E.2d 750.

Medica! records may not be obtained
under freedom of information law (FOIL),
on ground that their availability would be
unwarranted invasion of privacy. Huston
v. Turkel (1 Dept. 1997) 236 A.D2d 2583,
653 N.Y.S.2d 584, leave to uppeal denied
90 NY2d 809, 664 NY.S2d 270, 686
N.E.2d 1365.

Hospital records of witness against Ar-
ticle 78 petitioner were not disclosable
materials under Freedom of Information
Law. Newton v. District Atty, Bronx
County (1 Dept. 1992) 186 A.D2d 57, 588
N.Y.S5.2d 269. e

Information such as medical patient’s
name, address, social security number,
medicaid number, medicare number, medi.
cal record number, admit number, patient
identification number utilized by third-
party payors, and room number are “iden-
tifying details” under Freedom of Infor-
mation Law (FOIL), thus obliging agency
to delete such information jn response to
FOIL request, inasmuch as information is
traceable to and/or closely connected with
particular individual. New York Times
Co. v. New York State Dept. of Health,
1997, 173 Misc.2d 810, 660 N.Y.8.2d 810,
affirmed 674 N.Y .S .2d 826,

Under Freedom of Information Law
(FOIL), newspapers were entitled to dis-
closure of physician identifier information
in statewide centrulized health care sys-
tem, despite Department of Health's
(DOH) claim that disclosure would lead to
identification of patients. New York
Times Co. v. New York State Dept. of
Health, 1997, 1783 Misc2d 310, 660
N.Y.82d 810, affirmed 674 N.Y.S.2d 826

On review of Freedom of Information
Law (FOIL) determination by Depart-
ment of Health (DOH), issues related to
privacy interests of physicians could not
be used to justify DOH determinations
that newspapers were not entitled to dis-
closure of al! data in statewide centralized
heaith care system, wrere determinations
made no mention of such matters and
were confined in reasoning to issues relat-
ed to privacy interests of patients. New
York Times Co. v. New York State Dept.
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of Health, 1997, 173 Misc2d 310, 660
N.Y.824 810, affirmed 674 N.Y.8.2d 826

Department of Health's (DOH) condi
tions and/or limitations on disclosure of
health care data under Freedom of Infor-
mation Law (FOIL), which conditions re
lated to identity of applicant and intended
tse for information sought, would not be
countenanced. New York Times Co. v
New York State Dept. of Health, 1997, 173
Misc2d 310, 660 N.Y.8.2d 810, affirmed
674 N.Y.8.2d 826

Ja. Death certificate

Disclosure of death certificate of person
who allegedly had acquired immune defi
ciency syndarome would not constitute in
vasion of personal exempt
dsclosure mandates reedom of Infor
mation Law, Tri-State Pub. Co., A Div. of
Ottaway Newspapers, Inc. v. City of Port
Jervis, 1088, 138 Misc2d 147, 3523
N.Y.S5.2d 954

privacy fron
{

F
I

§. -~ Names and addresses

Wew York Teachers Pension Ass'n, Inc
v. Teachers’ Retirement System of City of
New York, 1979, 98 Misc.2d 1118, 415
N.Y.8.2d 561, affirmed 71 A.D.2d 250, 422
N.Y.5.2d 389, [main volume | appeal denied
49/ NY2d4 701, 426 N.YS.2d 1025 408
N.E2d 187

Nonprofit pro-gun organization was not
entitled to names and addresses of per
sons holding permits for rifles and shot
guns pursuant to request under Freedom
of Information Law in order to solieit
membership dues; solicitation of dues was
fdrm of “fund-raising” as term was used ir
Public Officers Law and thus, release
would constitute unwarranted invasicn o
persenal. privacy for which disclosure
could be withheld. Federation of New
York State Rifie and Pistol Clubs. Inc. v
New York Cily Police Dept., 1988, 73
NY.2d 92, 538 N.Y.S.24 226, 535 N.E.2d
21

Member of city board of education wase
entitled to list of names, home addresses
job titles, and salaries of all f
board upon his
board 18 not required te
addresses of its emplovees board
had chosen to provide the public with
access Lo home addresses. Buffalo Teach
ers Federation, Inc. v. Buffalo Bd. of
Educ. (4 Dept. 1989) 156 A.D.2d 1027, 549
NYS2d 541, appeal denied 75 N.Y2d
708, 5566 N.Y.82d 691, 554 N.E2d 1279

Borough president did not demonstrate
that disclosure of names of individuale in
cluded in his counsel's memorandum or

f

employees

request, even Lhougr

disciose home

whnere
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his memorandum describing investigation
of employee for racial insensitivity would
constitute an unwarranted invasion of per
vonal privacy, and thus list of names was
not exempt from disclosure under Free
dom of Information Law (FOIL) based
upon confidentiality considerations where
there were no statements by any individu
al with personal knowledge that certair
individuals were promised confidentiality

and promise of confidentiality is not one of
examples of unwarranted invasion of per
sonal privacy listed in statute. New York
| News v. Office of President of Borougt
f Staten Isiand, 1995, 166 Misc.2d 270
631 NYS2d 479, affirmed 231 A.D.2d
524, 647 N.Y.8.2d 270

Names of guards accused of inappropn
ate behavior in prison disturbance were
discoverable under freedom of informatior
law. Faulkner v. Del Giacco, 1988, 13¢
Misc.2d 790, 5290 N.Y 85.2d 255

5 -~ Economic or personal hard.
ship

Housing agency's records veparding
days worked, leave taken with or without
pay, and leave accrued by employees was
not exempt from production as material
which, if' disclosed, would constitute un
warranted invasion of personal privacy
records were by their very nature relevant

dayto-day operations of the agency
and there was no showing that economi
r personal hardship would result from
release of these records. Buffalo News v
Bu..alo Mun. Housing Authority (4 Dept
1990) 163 A.D2d 830, 568 N.Y.8.2d 864

State correctional facility videotapes of
inmates were not exenipt from Freedom
of Information Law disclosure on ground
f invasion of inmate privacy, in that ir
mates had no legitimate expectation
privacy from any and all public portraya
[ their persons in facility any privacy
exemption was limited to portrayals
inmates’ situations which would be unduly
degrading ‘or humiliating, disclosure of
which would result in personal hardshiy
Buffalo Broadcasting Co., Ine. v. New
York State Dept. of Correctional Services |
3 Dept. 1990) 155 AD2d 108, 53
N.Y.82d 712, on subsequent appeal 174
A.D.2d 678 N.Y.S.2d 928 leave
appeal denied 79 N.Y.2d 759, 584 NY 82
447, 594 N E.2d %41

212

>a - Social security numbers
Release of correction officers’ social se
curity numbers in response to reques

pursuant to Freedom of Information Law
section governing access to agency ree
ords, without express written consent 0
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@ficers, constituted unwarranted invas
6 officers’ privacy. Seelig v. Sielaff

gx. 1994) 201 AD2d 298, 607 N.Y.S

XDQD‘-—— Deletion of identifying detail
artment of Health failed to establ
&t redaction of ‘identities of physicia
o had treated patients in release
mm care data kept by Statewide Pk
and Research Cotporation (SPAR(
Was required to prevent unwarranted
ion of privacy, as would allow Depa
ment to redact identities from disclos
#ita under exception to Freedom of Inf.
tion Law (FOIL); in view of extens
tient information which was being d
d by SPARCS, it was conceival
that patient's identity eould be discover
New York Times Co. v. New York Sta
Dept. of Health (3 Dept. 1998) __ A.D.
S 674 N.Y.S.2d 826
Individual who brought Freedom of 1
nation Law (FOIL) action was entitle
work performance evaluations and a
misals of law enforcement person:
jth identifying details redacted;
gh work performance evaluations ai
raisals constituted “employment hist
" within ‘meaning of section of FOI
ning unwarranted invasion of persor
/acy, disclosure did not constitute in
n of personal privacy when identifyir
tails were deleted. Obiajulu v. City
chester (4 Dept. 1985) 213 A.D .24 105
NY.S.24 119 i
Legal aid attorneys were entitled
eive redacted inmate health care se
% documents from State Departmer
Correctional Services;  access would n
le inmales’ privacy rights and doc
(8 were not within intra-agency ¢
ption to disclosure. Rold v. Coughli
142 Misc2d 877, 588 N.Y.S.2d R

~— Redaction of records
x,h‘ proceeding in  which petitione
it copies of fair hearing determina
from Department of Social Service
Freedom = of Information 1
Department was not required
preserve client confidentiality
¢t county name from requested re
&, speculation, that individua! who wa
nt on dmr':vwrmg particulars of give
B could locate case sought by scannin;
ly 20 to 30 decisions, did not rise
el of particularized and specific justif
on for denying aceese. Legal Aid Soc
Northeastern New York, Inc. v. Nev
prk State Dept. of Social Services
Pt 1993) 195 A.D.2d 150, 605 N.Y.S.2
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his memorandum describing investigatior
of employee for racial insensitivity wouid
constitute an unwarranted invasion of per
sonal privacy, and thus list of names was
not exempt from disclosure under Free
dom of Information Law (FOIL) based
ipon confidentiality considerations where
there were no statements uy any individu
al with personal knowledge that certair
individuals were promised confidentiality
and promise of confidentiality is not one of
examples of unwarranted invasion of per
sonal privacy statute. New York
| News v. Office of President of Borougt

usted u

f Staten Island, 1995, 166 Misc.2d 270
631 NYS2d4 479, affirmed 231 AD2d |
24, 647 N.Y.S.24 270

s of guards accused of inappropr

prison disturbance were
{ informacior

1988, 139

ale behavior |

liscoverable under (reedon

law Faulkner v. Del Gia
Misc.2d 790, 529 N.Y.8.2d 255

5 - Economic
ship

Housing records regarding
davs worked, leave taken with or without
pu\ ana accrued by employees was
not exempt from production as materia
which, if disclosed, would constitute un
warranted invasion of personai privacy
records were by their very nature relevant

or personal hard

agencys

leavi

to day-to-day operations of the agency
and there was no showing that economi
yr personal hardship would resuit fron
release of these records. Buffalo News v
Buffalo Mun. Housing Authority (4 Dept
1990) 168 A.D2d 830, 558 N.Y.S.2d 364

State correctional facility videotapes o
inmates were not exenipt from Freedon
of Information Law disclosure on ground
of invasion of inmate privacy, in that ir
mates te expectation ol

any and all public portraya
eir persons in facility; any privacy
exemption was limited to portrayals of
inmates’ situations which would be unduly
degrading or huiaihating, disclosure f
which would result in personal hardshis

r it
I el

had

privacy from

S 1)

Buffalo Broadcasting ( Ine. v. New
York State Dept. of Correctional Services
8 Dept. 1990) 155 A.D2d 106, 53
NYS2d 712, on subsequent appeal 174
AD2d 212 578 NY.S2d 92K leave
appeal denied 79 N.Y 24 759, 584 NY 82
447, 594 N.E 2d 941

"lcern, constituted unwarranted invasion
o officers’ privacy. Seelig v. Sielaff (1
Pept. 1994) 201 A.D2d 298, 607 N.Y.52d
800
% " Deletion of identifying details
'”De;mmm-nl of Health failed to establish
&l redaction of identities of physicians
0 had treated patienis in release of
Ith care data kept by Statewide Plan
w and Research Cotporation (SPARCS
required to prevent unwarranted in
on of privacy, as would allow Depart-
Pent to redact identities from disclosed
under exception te Freedom of Infor
jfon Law (FOIL); in view of extensive
fent information which was being dis
osed by SPARCS, it cenceivable
that patient's identity could be discovered
New York Times Co. v. New York State
Dept. of Health (3 Dept. 1998) ___ A.D.2d
o, 674 N.Y.S.2d 826
£ Individual who brought Freedom of In
rmation Law (FOIL) action was entitled
work performance evaluations and ap
isals of law enforcement personne
th identifving details redacted; al
ﬁwgh work performance evaluations and
raisals constituted “employment histo
" within meaning of section of FOIL
ning unwarranted invasion of personal
vacy, disclosure did not constitute inva
n of personal privacy when identifying
taile were deleted. Obiajulu v. City of
pechester (4 Dept. 1995) 213 A.D 2d 1055
NYS24 79
Legal aid attorneys were entitled to
ve redacted inmate health care ser
documents from State Department
Correctional Services; access would not
le inmates’ privecy rights and docu
its were not within intra-agency ex
tion to disclosure. Rold v. Coughlin
142 Misc2d B77, 538 N.Y.S5.2d 896

was

.. ~= Redaction of records
:l\ proceeding in  which petitioner
it copies of fair hearing determina
from Department of Social Services
Freedom of Information Law
IL), Department was not required, ir
ﬁ:f to preserve client confidentiality, t
el county name from requested rec
A, Speculation, Lthat indwvidual who was
tent on discovering particulars of given
e could locate case sought by scanning
ly 20 to 30 decisions, did not rise tc
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Note 9b

8. Time for compliance

Public Officers Law contains no time
limitation on grant or denial or access «
records, but rather, merely requires that
requester be furnished with statement of
approximate date on which request would
be granted or denied. Lecker v. New
York City Bd. of Edue. (1 Dept. 1980) 157
AD2d 486, 549 N.Y.S.2d 673, appeal dis-
missed 75 N.Y.2d 946, 550 N.Y.S.2d 692,
504 N.E.2d 1280

9. Description of record

Kheel v. Ravitch (1 Dept
AD2d 422, 462 NY.8.2d 182, [main vol-
ume) dismissal denied 60 N.Y2d 681, 468
N.Y.S.2d 106, 455 N.E 2d 665, affirmed 62
NY2d 1, 475 NYS2d 814, 464 NE2d
118

1983) 93

Inmate who identified specific docu

ments that he wished to receive under the

Freedom of Information Law (FOIL) rea-
sonably described the records so that a
search could be made by the agency
Cromwell v. Ward (1 Dept. 1992) 183
A.D.2d 459, 584 N.Y.8.2d 295

Freedom of information law (FOIL) did

not require police department to solicit
additional information from convicted de
fendant in order to enable department to
identify documents possibly responsive to
defendant’'s FOIL request; defendant had
burden of reasonably describing
ments requested so that could be
located. Mitchell v. Slade (1 Dept. 1991)
173 A.D.2d 226, 569 N.Y.8.2d 437, appeal
denied 78 N.Y.2d 863, 578 N.Y.S8.2d 877
88 N.E 2d 60

docu

they

9a. Criminal records

Criminal history records in possession
f Division of Criminal Services
were exempt from disclosure under Free-

1
Justice

dom of Information Law. Bennett v. Gir
genti (3 Dept. 1996) 226 A.D.2d 792, 640
N.Y.S2d 307, leave to appeal denied 88

N.Y.2d 805, 646 N.Y.S.2d 985, 670 N.E.2d

9h. Parole records

Inmate was not entitled under Freedom
of Information Law (FOIL
formation and records pertaining to anoth
er individual's parole records, even if cer
tain information was redacted, but, rather

Lo obtawn I\

da Social security numbers el of particularized and specific justifi such information was exempt from disclo-
Release of corre officers’ social se n for denying access. Legal Aid Soc sure on ground that it was confidential

79 curity numbers response o request Northeastern New York, Ine. v. New and, if released, would be invasion of pri
ate  pursuant to Freedom of Information La® rk State Dept. of Social Services (3 vacy. Collins v. New York State Div. of
in- section governing access Lo agency ree 1988) 1956 A.D.2d 150, 6056 N.Y . S.2d Parole (3 “(‘p( 1998) . AD2d .., 674

N.Y.S2d 145
103

or wrds, without written consent 0

102

express
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Note 10

10. Custody or cont~ol of records

Department of Correctional Services
(DCS) adequately responded to petition-
er's Freedom of Information Law (FOIL)
request seeking disclosure of certain med-
ical records pertaining to medical experi-
ment conducted while he was inmate at
correctional facility; petitioner was in-
formed, prior to making formal FOIL re-
quest, that DCS could not locate subject
records, and that information was again
conveyed to petitioner via documents an-
nexed to answer to petition in his Article
78 proceeding. Scott v. Shepard (3 Dept
1996) 231 A.D2d 750, 646 N.Y.S.2d 734,
leave Lo appeal denied 89 N.Y.2d 858, 653
N.Y.85.2d 275, 675 N.E.2d 1228

Freedom of Information Act proceeding
brought to compel the district attorney to
produce certain documents relating to pe-
titioner's arrest record was properly dis-
missed without hearing, based on affirma-
tion of assistant district attorney that his
office had searched for and was not in
possession of documents. Ahlers v. Dillon
(2 Dept. 1988) 143 AD2d 225 582
NYS2d 2
10a. Maintenance of records

Freedom of Information Law (FOIL)
did not require Superintendent of Insur
ance to comply with request for computer
report detailing form number, type of
form, kind of insurance and disposition for
all heglth and life insurance policy forms
flied with Insurance Department by ail
insurance companies for a specified period
of time, slthough relevant tracking and
approval information existed within De
partment's data base, where it would have
been necessary for computer operator to
create new records throug™ a computer
run and, thus, Department did not main
tain the information in the form request-
ed. Gabriels v. Curiale (¥ Dept. 1985) 216
A.D.2d B30, 628 N.Y.8.2d 882

H. Preparation of record

County sheriff, having furnished copies
of stale police booking reports, reports
regarding clothes confiscated at time of
arrest, and records relating to transfer of
body tissue samples taken from vietim and
delivered to crime laboratory to either
convicted inmate or his defense counsel,
had no obligation to produce additional
copies of Freedom of Information Law
Walsh v. Wasser (3 Dept. 1996) 225
A.D2d 911, 689 N.Y.8.2d 506

Fact that State Department of Correc-
tional Services may maintain records for
each correctional facility listing every in-
mate incarcerated therein did not require

PUBLIC OFFICERS LAW

Department to compile for party request-
ing records under Freedom of Information
Lew an alphabetical Lating of all inmates,
particularly where contention that re-
quested record existed that was mere
speculation without any evidentiary re-
port. Di Rose v. New York State Dept. of
Correctional Services (3 Dept. 1985) 216
A.D.2d 691, 627 N.Y.S.2d 850

Applicant was not entitled to statement
of specific reasons for his disqualification
as ccndidate for position of state trooper
where he had already been provided with
documents stating that he failed to meet

requirements for the position; moreover, |

there was no record in the file which
contained more specific statement of rea
sons, and Division of State
under no obligation to create such & rec-

ord. O'Shaughnessy v. New York State
Div. of State Police (2 Dept. 1984) 202

A.D.2d 508, 609 N.Y.S.2d 18, leave to ap-
peal denied 34 N.Y.2d 807, 621 N.Y.S.2d
516, 645 N.E.2d 1216

Public entity is generally not required
under Freedom of Information Law
prepare any record not poasessed or main-
tained by it. Wood v. Ellison (3 Dept
1993) 196 A.D2d 933, 602 N.Y.5.2d 237

Party seeking aggregate data on indi-
viduals employed by public entity was not
entitled to have entity compile requested
data from documents in its possession
under Public Officers Law, entity was not
required to prepare any records not pos-
sessed or maintained by it.  Reubens v
Murray (1 Dept. 1998) 194 A.D 2d 482, 509
N.Y.8.2d 580,

Preedom of Information Leaw did not
require Deputy Commissioner and Coun
sel for State Department of Correctional
Services to compile or maintain statistics
on number of inmates who were in work
release program and who were sentenced
for murder; although Deputy Uommis-
sioner apparently listed inmate’s partici-
pating in work release programs and in-
cluded information on each inmate's
crimes, the Deputy Commissioner did not
have computer program that would ana-
lyze the relevant data and compile the
requested statistics. Guerrer v. Hernan
dez-Cuebas (3 Dept. 1991) 165 A.D.2d 218
566 N.Y.8.2d 406, appeal denied 78 N.Y 2d
838, 578 N.Y.8.2d 466, 577 N.E.2d 1058

12. Reasons for denial

Applicant lacked standing to contest ve
Ldity of local response rule on Freedom o
Information Law (FOIL) requests or its
possible conflict with Public Officers Law
respondents, who acknowiedged appl

104

Police was |

BLIC OFFICERS LAW

‘e request with the advice that 2 d

it was unclear why applicant believe
elf injured by rule and sought it
tion. O'Donnell v. Donadie (
1998) __ AD2d ., 6714 NYS2

P .

Use of information in maintenance ¢
action to redress alleged tortiou
i8 not “commercial” activity, so a
protected from disclosure unde

| :be
om of Inforr -«ion Law (FOIL) a

rranted invagiva of privacy. D
v. City of Buffalo (4 Dept. i997) 23
D24 949, 659 N.Y.S.2d 604

City erred in refuging to release unre
dacted copies of Generali Offense Report
o petitioner in her Freedom of Informa
on Law (FOIL) request on ground tha
:hrm-a and addresses of complainants an«
ses were sought for commercial o
ising purpose, where she was usin;
rmation to redress alleged tortiou
, and she was not seeking to solici
te or membership dues. De Corse »
y of Buffalo (4 Dept. 1997) 239 AD2

, 659 N.Y.5.2d 604
Assistant district attorney’s conclusor:
tion “on information and belief
prosecutor’s office did not have re
by another assistant district attorney
ite diligent search, was valueless and
fore, did not justify summary dis
of petition for disclosure unde
om of Information Law (FOIL);, af
t was insufficient to permit determi
n of factual question whether diligent
ch had been conducted. Key v
es (2 Dept. 1994) 205 A.D.2d 779, 61!

.82(1 92‘1

t Unsupported speculation that additiona
| ments had not been turned over un
Freedom of Information Law concern-
Jolice response to altercation betweer
tioner and representative of his land
could not support a challenge to re-

of information. Corbin v. Ward (1
Pept. 1990) 160 A.D.2d 596, 534 N.Y.8.2d

¥, appeal denied 76 N.Y.2d 706, 560

Y.8.2d 988, 561 N.E 2d 888, reargument

mied 76 N.Y.2d 988, 563 N.Y.82d 770
: N.E2d 519

Ba. Remedies

leuuvn of Freedom of Information

pw (FOIL) does not give rise to private
e of action to recover money damages;
itting such cause of action would be
sistent with carefully crafted reme-
set forth in FOIL, Warburton v

-

|
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Department comi:ide for party request
ing records under Freedom of Informastior
Law an alphabetical listing ~f ali inmates
larly where contention that re
quested record existed that was m.are
speculation witheut any evidentiary f
nort. Di Rose v. New York State Dept. of
Correctional Services (83 Dept. 1995) 21¢
A.D2d 691, 627 N.Y.5.2d 850

was not entitied to statemen!
reasons for his disqualificatior

parti
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o specif
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Party seeking aggregate
i 8 emj veao

npus
inder Py Off

prepare
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nensed ! namn
Murray (1 Dept. 1998
N.Y.85.2d 580
Freedom of Information Law did Lot
require Deputy Commissioner and Coun
sel for Stete Department of Correctiona
Services Lo ¢ maintain statistics
f inmales who were in wWork
and who were sentenced
{or although Deputy Commis
gioner apparently listed inmate's partic
pating In work reiease programs and in
each inmate's
ne Deputy Commissioner did n
uter program that
the re iata and IMPLIE
Hernar
1991) 165 A.D2d 218
jenied 78 N.Y 2¢
577 N.b..2d 1058

Lained
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on number
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murder
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wWOuld Aanha
the

have mg
24

requested stalistics

evant
perrier
jez-Cuebas (3 Dept
566 N.Y S.2d 406, appea
8§58, 578 N.Y.5.2d 466

12. Reasons for enial

Applicant lacked standing Lo contest v
lidity of local respouse rule on Freedom o
Information Law (FOIL) requests or its
possible conflict with Public Officers Law
respondents, who acknowledged applr

devw
’ept

™.Y.5.2d 985
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Mnts request with avice that a de
pgymuination would be reached i approxi
Pately 170 days, did not rely on local rule
pad Bt was clecr why applicant believed
Rirsell injured by rule and sought its
ification. O'Donnell v. Donadie (1
ot 1998) AD2d 614 NXS2d
i
b lse of informs ion in maintenance of
action to redress alleged tortioue
ng is not “commereial” activity, so as
% be protected from disclosure under
Preedom of Information Law (POIL) as
pwarranted invasion of privacy. De
v. City of Buffalo (4 Dept. 1997) 239
D24 949, 659 N.Y.S.2d 604
MCity erred
dacted pies of
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police response Lo altercation betweer
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State, 1997, 173 Misc.2d 879, 662 N.Y S.2d
706

12b. Diligent search

Assistant district attorney provideu suf-
ficiently detailed basis to support and
demonstrate that office conducted diligeni
search for records requested by inmate
under Freedom and Information Law
(FOIL) and was unable to locate them
Anzalone v. Bonanno, 1998, 176 Misc.2¢
159, 670 N.Y.5.2d 1013

13. Burden of proof

Where counsel for agency responding to
request under Freedom of Irformation
Law affirms that review of pertinent ree-
ords failed to disclose any documents of
types requested, burden shifts to petition
come forward with factual proof that
items sought actually exist. Pennington v
McMahon (3 Dept. 1996) 234 A.D.24 624
650 N.Y.S2d 492, leave to appeal denied
89 N.YZ2d B16, 65690 NY S2d 857, 681
N.E.2d 1304

Burden of demonstrating that records

under freedom of informatior
exempl rests upon government

Moore v
A.D2d 677

ert

requested
aw are
agency asseriing
Santueei (2 Dept
043 N Y.8.2d 108
Trial court impr
tion for disclosure pu freedom of
information law on gre that much or
all of materials sought from district at
torney could have been obtained by peti
toner in his status as a defendant in a
previously pending criminal prosecution
istrict attorney failed to show that any
requested documents were protected
from disclosure by statutory exemptions
and failed to meet his burden of showing
precisely which, if any, of the documents
requested had been previously furnished
to petitioner or his attorney. Billups v
Santucei (2 Dept. 1989) 151 AD2d 669
42 N.Y.S.2d 726

Agency seeking to prevent disclosure of
documents under Freedom of Informatior
Law (FOIL) bears burden of demonstrat
ing applicability of particular exemption
claimed; agency must articulate particu
larized and specific justification fo;

exemption
1989) 151
dismissed

neriy pels
f "suant e

und

deny
ing access Lo requested documents. New
York Times Co. v. New York State Dept
of Health, 1997, 173 Misc2d 310, 66.
N.Y.S.2d 810, affirmed 674 N.Y.S.2d 826

4. Altorney fees
Taxpayer was rot
fees ir

entitled to award of

connection with his re-

crafled reme quest under Freecom of Information Law

FUIL) to compel town to preduce records
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relating Lo tentative property tax assess
ment, in light of determination that his
request was moot due to town's produc
uon of records, and lack of public interest
in request. Corvetti Town of Lake
Pleasant (3 Dept. 1997) 239 A.D.2d 84)
667 N.Y.8.24 536

Denying requests for counsel fees in
Freedom of Information Law (FOIL) a
tion against Department of Public Service
was not abuse of discretior
questing party satisfied criteria for such
award, in view of evidence of confusion
and possit.e misuncerstanding involved ir
Department's efforts to comply with re
quest Urac Corp. v. Public Service
Com'n of State of N.Y. (3 Dept. 1996, 22
A.D.2d 906, 636 N.Y.5.2d 480

Department of Transportatior
was not substantially justified in refusing
Lo provide succesafirl bidder's response U
request for propesal for high-speed ferry
service after contract was awarded, in re
Freedom !

even if re

DOT

Sponse nformation Law
FOIL) request, and in providing request
ing party oniv redacted copy, supporting
award of attoraey fees. Cross-S¢ I
ry Services Inc. v. Department
@ Dept. 1995 219 ADZ2d
N.Y.8.2d 575

Petitioner who was not a lawyer and did
not retain a lawyer represent hum
proceeding under Freedom of Informatior
Law was not entitied to awar
lees incurred in the proceeding
Burns (2 Dept. i994) 205 A.D.2d 540, 613
N.Y.8.2d 4€, leave to appeal denied B4
N.Y.2d B11, 622 N.Y.8.2d 914, 647 N.E.2d
120

Plaintiff. was not. entitled to attorney
fees in civil rights actior compe
Sure oI agency records where she failed L«
prevail on any issues proceeding
Bosshart v. Perales (2 Dept. 1994) 202
ADZ2d 498 609 N.Y.8.2d 30, leave to ap
peal denied 85 N.Y.2d 801, 624 NYS2d
371,648 N.E 2d ™91

Petitioners seeking town documents un
der Freedom of Information Law were not

Of atlorney

Leeds v

HIBCIO

enulied o award of attorney fees, where
thelr application wag resclved in lower
ourt by stipulation, and town did not

summarily deny application, but rather
granted some requests and asked for clar

fication as to others Stockaale v
Hughes (8 Dept. 1991) 173 A.D.2d 1075
570 NY.S.2d 412

{

Ceunsel fees are recoverable in freedo
of information law proceeding only if solic
tor of formation “substantially pre
valled," agency from which informatior
was sought “lacked a ressonable basis ir

PUBLIC OFFICERS LAW

law” for withholding it, and information
was of “clearly significant interest to the
general public.” Wurster v. Le Fevre (3
Dept. 1989) 152 A.D2d 810, 543 N.Y.S2d
‘.)gi

Freedom of Information Lew claimant
was not entitled to award of counsel fees
absent showing that agency released docu
ments and records requesied because of
commencement of litigation; evidence
demonstrated that agency commenced
working on claimant's complex request or
day it was . received and was unable U
sooner complete task because of difficulty
in locating and assembling extensive and
omplex records. Friedland v. Maloney (3
Dept. 1989) 148 A.D.2d Bl4, 538 N.Y.S.24
‘;-(l

Party may receive counse! fees in a
proceeding under the freedom of informa
tion law when it is established that the
prevailed, that the record
requested was ol significant interest Lo the
public, and that the agency lacked a rea
sonable basis in law for withholding the
record but, even if all those requirements
are met, award of counse! fees is stil
liscretionary. Powhida v. City of Albany
3 Dept. 1989) 147 AD2d 236, 542
N.Y. 824 865

Newspapers that substantially prevailed

Freedom of Information Law (FOIL
action against Department of Health
DOH) were n attorney fees
as DOH's argument relating to what infor
mation fell within definition of “identifying
details” under FOIL was not wholly lack
ing In merit, and interpretation of term
from newspapers’ standpoint was unduly
New

paity learly

it entitled t

y

narrow. New York Times Co. v
York State Dept. of Health, 1997, 17!
Misc.2d 310, 660 N.Y.8.2d 810, affirmed

674 N.Y.S.2d 826
Nonprofit animal welfare organizatior
and attorney were not entitled under

Freedom of Informatie Law (FOIL)
atiorney fees award in their Article 78 |
proceeding seeking to annul state univer- |
sity’s determination denying request of or '
attorney, pursuant
FOIL, for disclosure of records pertaining |
source of dogs and cats acquired by |
niversity health science center

ganization andc

althoug!
rganization and attorney were furthering
the public interest in bringing proceeding
prior decigio upreme Court, Appe

least an argua

late Division, provided at

bie basis for denial of their FOIL reques
Cliizens for Alternatives to Animal Labs
Inc. v. Board of Trustees of State Univer

sity of New York, 1§
643 NYS2d 328

160 Misc.2d 210

appeal dismissed 24
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AD2d <20, €58 NY.S2d 653, lea
appeal granted 91 N.YZ2d 810, 67
.N,Y.S.Zu’ 714, 694 N.E 2d 883
;’B Review—Generally
. Capital Newspapers Div. of Hears
Corp. v. Burns (3 Dept. 1985) 109 A D.2
#2, 4% N.Y.S.2d 651, appeal granted 6
N.Y.2d 608, 498 N.Y 8.24 1023, 489 N.E .2
| €66, [main volume] affirmed 67 N.Y 2
| 882, 506 N.YS.2d 578, 496 N.E2d 665
- City's untimely response to petitioner’s
Preedom of Information Law (FOIL) re
‘guest and administrative appeal did not
gntitle her to relief, city’s failure to re
Bpond to petitioner's initial request withir
e days was deemed denial triggering
; right to appeal, and, even though not
Within ten days, city made determination
on petitioner's administrative appeal, for
which her remedy was proceeding for re

view of determination. De Corse v. City
of Buft 4 Dept. 1997) 239 A.D.2d 949

659 N.Y.S.2d 504
* Trial court was not required to conduct
Dearing on inmate's request under Free-
dom of Information Law for inventory of
“Nems found in homicide victim's car which
gbmate alleged was in possession of State
iPolice; agency provided ‘unrefuted proof
at, ordinary practice notwithstanding
ctual inventory sought did not exist
"ennington v. McMahon (3 Dept. 199¢
34 A.D.2d 624, 650 N.Y.S.2d 492, leave
ppeal denied 89 N.Y 24 816, 659 N.Y .S 24
7,681 N.E.2d 1304
" Article 78 proceeding in which eri
endant sought ‘production of docu
ta under Freedom of Information
was rendered moot where prior t
rmination of proceeding prosecutor
lenied defendant's document request and
eknowledged defendant’s right to take
supinistrative appeal. Johnson v. Mor
mthau (1 Dept. 1995) 214 A.D2d 348
b N.Y.S2d 21
Agency fulfilled its obligation under
dom of Information Law by granting
tiff, who requested to be sent free
jes of draft model “form”, fair hearing
Msions and final fair hearing decisions
ing use of emergency assistance tc
ilies funds to replace stolen or lost
h, access to fair hearing decisions
intained by agency for mspection and
tocopying. Bosshart v. Perales
1994) 202 A.D.2d 498 609 N.Y.8.2d
, leave to appeal denied 85 N.Y.2d 80
M N.Y.8.24 371, 648 N,E.2d 791
Ipsues concerning further disclosure by
Department of Human Rights of
of stipulated settlement of age dis

ninai

19




PUBLIC OFFICERS LAW

withholding it, and informatior
clearly significant interest to the
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“AD2d 490, 658 N.Y82d 653
'mpea ;(r.mmj 91 '\\ 2d
N Y.5.2d 714, 694 N.E 2d 883
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Newspapers Div. of Hearst
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§2, 490 N.Y.S.2d 651, appeal granted 66
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58, [main volume) affirmed 67 N.Y2d
W82, 505 N.Y.S.2d 576, 496 N.E2d 665
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crimination claun were rendered moot by
employer’s failure to appeal from portion
of order converting its Article 78 proceed
ing into civil action and state defendants
affirmative representation to court that
conduct complained of was not continuing,
and injunction would be modified to reflect
the only area of disclosure that was not
moot, that involving the Freedom of Infor
mation Law. Paul Smith's College of Arts
and Sciences v. Cuomo (3 Dept. 1092) 185
A.D.2d 888, 589 N.Y.S.2d 106

Freedom of information law petitioner
must show by more than speculation that
all responsive documents were not pro
duced. Mitchell v. Slade (1 Dept. 1991)
178 A D27 226, 569 N.Y.S.2d 437, appeal
lenied 78 N.Y.2d 868, 578 N.Y.S.2d 8T7

N.E2d 60

There is no jurisdictional bar to a court
reviewing a ground for denial of Freedon
of Information Law (FOIL) request raised
for first time before the court en appeal
as compliance with FOIL does not involve
discretionary agency determination and
general'y implicate particular ex
pertise of any agency, and Lthus, ralionale
behind rule limiting court review (i«
ground invoked by agency during adminis-
'ra'n» proceedings does not u;u- y, despite

FOIL's statutory preference for agency
state its reasons for Harvey v
Hynes, 1997, 174 6665
N.Y.S5.24 1000

Argument that Grand Jury minutes
were court records, as basis for demal of
Freedom of Information Law (FOIL) re
quest by defendant for grand jury testi
mony of all witnesses who testified against
him, that was presented for first time on
appeal by state, was addressable by court
on review; judiciary was not party during
administrative proceeding, and policy ex
cluding courts from FOIL's coverage mer
ited protection. Harvey v. Hynes, 197
174 Misc 2d 174, 665 N.Y.S.2d 1000

does not

genial

Misc2d 174

17. -—— Persons entitled to maintain
proceeding

ity board esta

irk ity Charter
bring Articie 78 proceeding challenging
ity planning department’s denial of ac
cesé to certain documents sought under
Freedon formation Law in ¢

tion wiLk

blished by New

acked capacity

nnec
proposed pment, notwilh
standing possibility that board had stand
ng t documents
its provisions relating to uniform land use
review procedure did not expressly autho-
rige board Lo bring sull, and board's role
in land use review procedure waus limited

harier and

seek such
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of Manhat
148, 615

Community Bd. 7 of Borougt
tan v. Bchaffer, 1994, 84 N.Y 24
N.Y.S2d 644,630 NE24d |

Freedom of Informatior
entitle indigent inmate
free of charge aid him fir
challenge to his conviction. Whitehead v
Murgw\'r.au 1990, 146 Misc.2d BGS, 552
NY.S82¢ 518

Law did not
court records

order

18, e Exhaustion of administrative
remedies

Dismissal, for failure to exhaust admin
istrative remedies, of Article 78 proceed
Ing brought Yo compe! distrot atlorney Lo
disclose under freedom of information law
documents concerning indi charg
ing petitioner with possession of weapons
JDSLances, was not war
attorney

clment

and contr
ranted, where distrct
agvise petitioner of ava
tralive appeal and
that procedures for
fact, even been estal
Morgenthau, 1988, 74
N.Y.S2d 648, 548 N |
Article 78 petition would not lie t
pel production of copy of transcript
iInmate’s resentencing, even assuming such
transeript existed, where inmate failed t
exhaust administrative remedies by filing
request u Freedon
Law. Bentley Demskie (3
A.D2d 73 N.Y.S.2d 22¢
Inr:tte law clerk failed
adminustrative remedies with regard U
elaim that prison's policy prohibiting in
mate (&w clerks from reviewing tapes of
other inmates’ disciplinary 'wannua violat
ed Preedom of Information Law (FOIL
where inmate flled FOIL request for the
relevant disciplinary tape in name of in
mate whom he had been assigned to as
sist, but did not subsequently apply for
aecess to that inmate's tape under his owr
name. Gragiano ¢v. Coughlin (3 Dept
1985) 221 A.D2d 684 N.YS2d 232
Y’ur!) seeking
employees under state
matior
his request as req
cers Law fafled ¢
tive remedies and, acc
bring judicial actior ompel release
recorde he requested. Reubens v. Mur
ray (1 Dept. 1983) 194 AD2d 492, 599
N.Y.3.24 580

Hea s
faleg !
Hability of adminis
failed Lo demonstrate
appeal had, ir
lished. . Barrett v
NYZ2d 907, 549

2d 1300

sucr

com

§

Informatior

Dept. 1998

exhaust his
nis

633 N
data on public entity's
Freedom of Infor
appeal denial of
inder Public Offi

Law who did not
uired
exhaust his admir

rding

wgly, could

sira
not

f

I8a. < Time for

Landowner's claim against attor
ney in connection with landowner's Free
dom of Information Law was not

Lowr:

request

Judicial
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filed within four months of denial and
thus, was time-barred, even though attor
ney's response Lo request was disingenu-
ous at best and could not be sanctioned by
court. Cerro v. Town of Kirngsbury (:
Dept. 1998) ... AD2d __, 672 NYS2d
953, appeal dismissed

In Article 78 proceeding to enforce com
pliance with Freedom of Information Law
order denying application for relief as
moot would be modified cn appeal to per
mit petitioner to take administrative ap-
peal from respondents’ partial productior
f documents despite lapse of 30-day peri
d to take such appeal, in view of respon
dents’ laxity in ncl addressing petitioner’s
request until he commenced present pro
eeding. Malerba v. Kelly (1 Dept. 1995
211 AD2d 479, 621 NY.S2d 318

Freedom of Informatior
application seeking order di
department record access
perscnnel files of offi
cers who testified av petitioner's trial was
untimely, where petitioner's order
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