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Washingto C 20555-0001 @'

l

am 1
jDear Mr. > a y

.. ;

Cl
1 am responding to the "All Agreement States" transmittal dated December 9,1998 (SP-98-097),ca|
requesting information concerning the ability of Agreement States to protect an alleger's identity.
Specifically you request: information concerning New York's laws, procedures, or policies regarding the
disclosure of an alleger's identity; information on whether New York laws require labeling or whether
specific labeling would assist in meeting the in(ent of the NRC label, " Sensitive Allegation Material",
and the protection of the alleger's identity; and a copy of the pertinent State law, procedure, and policy
regarding public disclosure.

This matter has been reviewed by the New York State Agreement Program Agencies, specifically the
New York State Departments of Labor,11ealth and Environmental Conservation, and NYSERDA, with
the assistance of counsel. The analysis that follows is the result of that review. As the analysis
explains, in most instances, alleger identity cannot be protected from public disclosure, and even in cases
where one of the listed exemptions to New York's Freedom of Information Law applies, State agencies
are under no obligation to withhold the information - the law simply gives the agencies that option.

It should be noted that this analysis does not include input from the New York City Department of
llealth and does not, therefore, address the ability of that agency to protect the identity of allegers.

A policy issue regarding allegations was raised during New York's review of this matter. If the NRC
receives an allegation regarding activities licensed / regulated by one of the New York agencies, we would
expect that the NRC would inform the alleger that the matter is outside NRC's regulatory jurisdiction
and strongly advise the individual to contact the appropriate New York agency directly. While we
recognize that some individuals may be reluctant to get involved with multiple regulatory agencies, they
should be informed that direct contact with the responsible New York agency would allow the most
expeditious handling of the allegation. !
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New York's Laws. Procedures. or Policies Regarding Disclosure of an Alleger's Identity: i

The release of written information by New York agencies is governed by Article 6 of the Public Officers ;

Law (" POL"), the Freedom of Information Law (" FOIL"). Under FOIL, information is available for
public inspection and copying unless it falls within one of the exemptions enumerated in the statute. The

,

exemptions listed in POL Section 87(2) that we deemed to have the greatest possibility of applying to
requests for the identity of an alleger include information that is:

,

(a) specifically exempted from disclosure by State or federal statute; f
|

(b) if disclosed would constitute an unwarranted invasion of personal privacy under the i

provisions of POL Section 89(2); i

!

I
...

(e) compiled for law enforcement purposes and which if disclosed would:
i
1

i. interfere with law enforcement investigations or judicial proceedings; j

I

ii. deprive a person of a right to a fair trial or impartial adjudication; )

lii. identify a confidential source or disclose confidential information relating to a
criminal investigation; or

'iv. reveal criminal investigation techniques or procedures, except routine techniques and
procedures;

;

(f) if disclosed would endanger the life or safety of any person;

(g) are inter-agency or intra-agency materials which are not:

i. statistical or factual tabulations or data,

ii. instructions to staff that affect the public,

iii. final agency policy or determinations, or

iv external audits, including but not limited to at.dits performed by the comptroller and
the federal government;

...

Generally, FOIL exemptions are to be narrowly construed (Aid Soc. of Northeastern New York. Inc. v.
New York State Dept. of Social Services (1993),195 A.D.2d 150: New York Times Co. v. New York
State Dept. of Ilealth (1997),173 Misc.2d 310) and an agency seeking to prevent disclosure bears the
burden of demonstrating applicability of particular exemption claims (Soencer V. New York State Police
(1992),187 A.D.2d 919).
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The first possible exemption defers to controlling State and Federal statutes prohibiting the release of
information. We are unaware of any State laws other than FOIL that would apply. With respect to
federal laws that might apply, since the NRC is not citing any applicable federal laws and is investigating
the application of and authorities available under State laws, we assume there are no controlling federal
laws.

The second possible exemption relates to personal privacy. Under New York statute, an unwarranted
invasion of personal privacy includes, but is not limited to, disclosure of employment, medical or credit
histories or personal references of applicants for employment; disclosure of items involving the medical
or personal records of a client or patient in a medical facility; sale or release oflists of names and
addresses if such lists would by used for commercial or fund-raising purposes; disclosure of information
of a personal nature when disclosure would result in economic or personal hardship to the subject party
and such information is not relevant to the work of the agency requesting or maintaining it; or disclosure
of informaticc. of a personal nature reported in confidence to an agency and not relevant to the ordinary
work of the agency. POL Section 89(2)(b) might or might not allow the withholding of information,

,

depending upon the facts and circumstances involved. If the allegations were related to the alleger's
New York employment, there is a possibility that the employee's name could be redacted from records
before disclosure or that records could be withheld in their entirety. We are unaware of any legal
support for application of this exemption to federal employos so if the employee were a federal
employee, this provision might not apply. The last two enumerations might also provide a basis for
nondisclosure, however, in both cases, New York would have to take the position that the information
sought is not relevant to the ordinary work of the agency. We doubt that a court would conclude that the
NRC was providing confidential information to New York that was unrelated to New State's ordinary
work. We also question whether this position would contradict legal determinations that the NRC must
make prior to disclosing the alleger's identity to New York.

The third possible exemption relates to information compiled for law enforcement purposes. New York
courts have interpreted " law enforcement purposes" to mean criminal law investigations. If the
information provided is pursuant to a criminal investigation, there would likely be a basis for denying
access to the alleger's identity.

The fourth possible exemption concerns personal endangerment of life or safety. Ifit could be shown
that disclosure of the alleger's identity would endanger the life or safety of any person, the alleger's
identity could likely be withheld. New York would, of course, look to the NRC to provide written
support for this position including the rationale for why it was disclosing such information to New York.
In support of the possible use of this exemption, we notice a " fit" between NRC's policy that allows it to
disclose an alleger's identity if " disclosure is necessary because of an overriding safety issue" and New2

York's ability to withhold disclosure if it would endanger the safety of any person.

The fifth and last possible exemption is that the materials are inter-agency or intra-agency materials.
The definition of " agency" only includes New York agencies and we are unaware of any application of
this exemption to materials obtained from a federal agency.

Lastly, we reviewed statutes that might generally be categorized as " whistle blower" laws to see it there
might be any protection from disclosure afforded by these statutes. Our review included Labor Law
Section 740 and Civil Service Law Section 75-b. We found nothing in these statutes that provides
additional authority for withholding an alleger's identity.
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Does New York State law require labeling to protect an alleger's identity or would specific labeling
assist in meeting the intent of the NRC label. " Sensitive Allegation Material" and the orotection of the
alleger's identity:

We are unaware of any law that would result in a change in our conclusions above merely because a
record was labeled " Sensitive Allegation Material" or contained other words of similar import.

A cooy of the certinendny York State law. orocedure. and nolicy regarding the oublic disclosure:

Copies of New York's Public Officers Law Article 6 Freedom of Information Law and Article 6-A
Personal Privacy Protection are enclosed.

If you have any questions regarding this matter, please contact me at (518) 862-1090, ext. 3302.

Sincerely,

d
h
ohn P. Spath, Director

Radioactive Waste Policy and
Nuclear Coordination Program

cc: R. Aldrich
P. Merges
G. Miskin
K. Rimawi

i

D. White |
l

!
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PERSONAL POIVACY PROTECTION 9 92
1 ' Art. 6-A

Histortemi Note

Effective Date: Agency Actions Nec- Another former section 91 was renum-
essary for This Article. Section 4 of bered 116.

f ARTICLE 6-A-PERSONAL PRIVACY PROTECTION LAW L1983, c. 652. provided "This act indd-
ing this article; renumbering former SeverabilltY. Section 2 of L1983. c.

Secti"" sections 95 to 106 as sections 100 to 111; F52, provided: "If any provision of arti-

91. Short title. amending section 89; and enacting pro. (le six-A of the public officers law, as

I
visions set out as notes under this sec. added by this act. [L1983. c. 652,5 11 or

92. Definitions. tion] shall take effect on the first day of the appiication thereof to any person or,

93. Powers and duties of the committee- September. nineteen hundred eighty- cirrumstances is adjudged invalid by a,

94. Agency obligations. four; provided however. that agency ac- court of competent jurisdiction, such
95. Access to records. tions necessary to the functionin of ar- judgment shall not affect or impair the
96. Disclosure of records. ticle six-A of the pubhc officers w, as

h$ n such date shall be val dity of the other previsions of such
*Dp o'r the97. Civil remedies. g 7,,

98. No waiver. persons and circumstances."Former Sections 91. A former sec.99. Executive authon.ty. tion 91 was renumbered 101.
'

Ubrary References
* * '""##'

American Digest System
Unwarranted invasion of personal privacy as grounds for denial of access to Access to records or files in general, see Records e=e30.

records, see sections 87. 89 Encyclopedia
Access to and right to inspect or use records, see CJ.S. Records % 34 et seq.,

United States Code Annotated 9 92. Definitions
Records maintained on individuals, see section 552a of Title 5 Government

Orgamration and Employees. (1) Agency. The term " agency" means an) state board, bureau, e

committee, commission, council, department, public authority, pub- '

lic benefit corporation, division, office or any other governmental
entity performing a governmental or proprietary function for the
state of New York, except the judiciary or the state legislature or

WESTLAW ELECTRONIC RESEARCll ny unit of local government and shall not include offices of district
WESTLAW supplements McKinney's. Consolidated Laws and is useful for a tomys.

additional research. Enter a citation in INSTA-CITE for display of any (2) Committee. The term " committee" means the committee on
parallel citations and case history. Enter a constitution or statute citation open government as constituted pursuant to subdivision one of
in a case law database for cases of interest. section eighty.nine of this chapter.,

; Example query for INSTA-CITE: IC 403 N.Y.S.2d 123
(3) Data subject. The term " data subject" means any naturalExample query for New York Constitution:

N.Y.Const. Const. Constitution /s 6 VI 4 3 3 person about whom personal information has been collected by an
Example query for statute: ''Public Officers ** /5100 agency.

Also, see the WESTLAW Electronic Research Guide following the Explana. b) Disclose. The term " disclose" means to reveal, release, trans-
tion. fer, dissemmate or otherwise cosamunicate personal information or

.

records orally, in writing or by electronic or any other means other
than to the data subject.

(5) Governmental unit. The term " governmental unit" means
b @ 91. Short title any governmental entity performing a governmental or proprietary,

function for the federal government or for any state or any munici.
This article shall be known as the " personal privacy protection pality thereof.

law". (6) 1.aw. The term " law" means state or federal statute, rule or
, s.uu t inu m n,s r,m,,I, t in n
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9 92' PUBLIC OFFICERS LAW PERSONAL PRIVACY PROTECTION 9 93
Art. 6-A Art. 6-A-

(7) Personal information. The term " personal information" record or personal information relevant to the purpose for which it

| means any information concerning a data subject which, because of
was collected, and which use is necessary to the statutory duties of

I name, number, symbol, mark or other identifier, can be used to the agency that collected or obtained the record or personal infor-

47gg gggg mation, or necessary for that agency to operate a program soecifi.identify that data subject. gj cally authortzed by law.
1 (8 blic safety agency recor . The term "public safety agency
! record eans a record of the commission of corr ions, the (11) System of records. The term " system of records" means any

|| temporary _ te commission of investigation, t epartment of group of records under the actual or constructive control of any

} correctional ser es, the division for youth e division of parole, agency pertaining to one or more data subjects from which person.

!|: the crime victims rd, the division o . obation and correctional al information is retrievable by use of the name or other identifier

alternatives or the di ion of st police or of any agency or of a data subject.
ri y function is the enforcement of (Added Lt983, c. 652, % 1; amended Lt985, c.134, $ 29.)component thereof who

civil or criminal statutes if h record pertains to mvestigation,,

-

law enforcement, confi tent o ersons in correctional facilities gi,,,,,,,, go,,

or supervision of pe ns pursuant t riminal conviction or court
.

c,'i$ g$,"er$, f.Y85. red sd '
"" " ' """

-

; order, and any cords maintained by he division of criminal a be i-

justice servic pursuant to sections eigh undred thirty-seven, ted as -division of probation and correc- Transfer of Functions and Other Pro-tional alternatives former " division of
b. -

- i "stons supplementary to Li9ss, c.eight hu - ed thirty-seven-a, eight hundred v-seven-b, e ght probatin . 134. See sections 30 to 42 of L1985, c.
p hund thirty-seven-c, eight hundred thirty-eight, t hundred Effecove Date Agency Acuons Nec- 134, set out as a note under Executive |

,

' th' y-nine, eight hundred forty-five, and eight hundred o -five-a essary for This Article. Section effec.
tive Sept.1.1984, as provided by section Law $ 240.

Of the executive law. 4 of L1983, c. 652, set out as a note severability. See section 2 of L1983,
under section 91. c. 6s2, set out as a note under section 91.

F ccord. ~1he term " record" mean item, collection or
*" f""*''''

grouping rsonal informatio ut a data subject which is ,;[n , "",, ,,nsections 72. $2 '
d

maintained and is vab use of the name or other identifier
" record" shall not include personal cross neferencesof the data subject e

informatio c is not used to n my determination about the.,

gme vicums board, see Execudve Law 9 620 et seq.
dat ject if it is: Cnmmal justice services, dmsion of, see Executive Law $ 835 et seq.

Definitions of terms" agency and record for purposes of Freedom of informa.
(a) a telephone book or directory which is used exclusively for tim Law, see sectim 86.

telephone and directory information; Division for youth, see Executive Law 9 500 et seq.
'

,

(b) any card catalog, book or other resource material in any Parole, division of, see Executive Law 9 259 et seq.
| Probation and correctional alternatives, division of, see Executive Law 9 240 et >

| library;
(c) any compilation of information containing names and ad- State commission of correction, see correction 12w $ 40 et seq.

dresses only which is used exclusively for the purpose of mailing State police, division of, see Executive Law 9 210 et seq.
|Temporary state commission of investigation, see McKinney's Unconsol. Laws,

E'gency information;#

I * ** ***'
I (d) personal information required by law to be maintained, and .

required by law to be used, only for statistical research or reporting ubrary References

j purposes: American pigest system
Access to records or files in general, see Records e==30.

: (e) information requested by the agency which is necessary for Ency P' '*
j the agency to answer unsolicited requests by the data subject for A ss to and right to inspect or use records, see CJ.S. Records 9 34 et seq.

,

Information; or
;

(f) correspondence files. 9 93. Powers and duties of the committee

(10) Routine use. The term " routine use" means, with respect to (1) The committee shall prepare a directory derived from the
o- , win-, nr n r, card or nersonal information. any use of such information provided pursuant t,o section three of chapter six hun-an

_ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ . _
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PERSONAL PRIVACY PCOTECTION 9 93
g 93 PUBLIC OITiCERS LAW Art. MArt. 6-A

in the system of records and the procedures by which a data subject
dred seventy-seven of the laws of nineteen hundred eighty ' and may seek to amend or correct its contents;

- subdivision four of section ninety-four of this article. The directory
shall include the name of each system of records subject to the (d) the categories and the approximate number of persons on

provisions of this article, the name and subdivision of the agency whom records will be maintained in the system of records;

!; maintaining it, the title and business address of the person respon- (e) the categories of information which will be collected and
!! sible therefor, the approximate number of data subjects and the maintained in the system of records;
I! categories of information collected, and sufficient information for (f) the purposes for which each category of information withinthe identification of rules promulgated by agencies pursuant to thisf

erticle. Individuals shall be permitted to purchase the directory for the system of records will be collected and maintained;

]|;![ia reasonable price as set by the committee in accordance with h.w. (8) the disclosures of personal information within the system of

(2) The committee may, upon request of a data subject eligible t
records that the agency will regularly make for each category of
information, and the authority for such disclosures;'

i make a request under section ninety-five of this article, investigate,
make findings and furnish an advisory opinion in connection with (h) the general or specific statutory authority for the collection,'

the requirements of section ninety-five of this article. Prior to the maintenance and disclosure of each category of information within' '

issuance of an advisory opinion, the committee may require an the system of records;
~

agency to provide additional information which the committee (i) policies governing retention and t.imely disposal of informa.. .

e
deems necessary to render an opinion. However, no system of tion withm the system of records m accordance with law;. ,

B records exempt from the provisons of section ninety-five of this2

' article shall be subject to the provisions of this subdivision. (j) each and every source for each category of information within
the system of records;

(3) Within thirty business days of the receipt of a privacy impact
t" statement or supplemental statement by an egency the committee (k) a statement indicating whether the system of records will be

shall review such statement to determine whether the maintenance maintained manually, by automated data system, or both.
of the system is within the lawful authority of the agency and t (5) The committee shall report its activities and findings, includ-
determine whether there have been established rules and proce- ing recommendations for changes in the law, to the governor and
dures as required by section mnety-four of this article. Ilowever' the legislature annually, on or before December fifteenth.

,

such review by the committee shall not ,nclude examination ofi (6) In order to carry out the provisions of this article, the com.
personal information or records collected or maintained by such mittee is authorized to:After review of such information the committee mayagency.

| notify the agency of the result of its review. Such notification and (a) enter into contracts or other arrangements or modifications
result shall not constitute an advisory opinion and shall not be thereof, with any government, any governmental unit, or any de-

| ;

i reported as such by the committee and there shall be no obligation partment of the state, or with any individual, firm, association or
upon the agency to respond to such notification or result. corporation within the amounts appropriated therefor and subject' <

(4) The committee shall promulgate rules for the specification of to the audit and warrant of the state comptroller;

the form of the privacy impact statement. Such privacy impact | (b) delegate any of its functions to such officers and employees of
statement shall include the following- |

the committee as the committee may designate;

(a) the name of the agency and the subdivision within the agency I (c) establish model guidelines with respect to the implementation
that will maintain the system of records, and the name or title of of this article.

'the system of records in which such information will be main- (Added Lt983, c. 652, 9 1.)
,

J tamed; I Set out as a note under section 89.
'

(b) the title and business address of the official within the agency 2 so in original.-

. responsible for the system of records;
(c) where applicable, the procedures by which a data subject may .

,_, , .m. ,, 7_,. . _
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5 93 PUBLIC OFFICERS LAW PERSONAL PRIVACY PROTECTION 5 94 |
Art. bA Art. bA i

,

Historical Note (ii) the title, business address and telephone number of the agen- !,
'

Effective Date: Agency Actions Nec- Former Section 93. Renumbered 103. t cy official who is responsible for the system of records; !
eseary for This Article. Section effec- Severability. See section 2 of L1983' (iii) the authority granted by law, which authorizes the collection iyvgsg.1984g pr vi gsec',", c. 652. set out as a note under section 91.

*

o and mamtenance of the mformation, ,under section 91.
(iv) the effects on such data subject, if any, of not providing all or

; ubrary neferences any part of the requested information;

(V) e prin I purpose or purposes for which the information~
Icc 5 or files in general. see Records <= 30.s r g

i Encyclopedia ,

'

1 Access to and right to inspect or use recents, see C.LS. Records 6 34 et se+ (vi) the uses which may be made of the information pursuant to
: paragraphs (b), (c) and (f) of subdivision one of section ninety-six

5 94. Agency obligations of this artic!c;

(1) Each agency that maintains a system of records shall: (e) ensure that no record pertaining to a data subject shall bc
,

modified or destroyed to avoid the provisions of this article:
(a) except when a data subj.ect provides an agency with unsoh. -c-

ited personal information, maintain in its records only such person. (f) cause the requirements of this article to be applied to any
,

al information which is relevant and necessary to accomplish a contract it executes for the operation of a system of records, or fort

purpose of the agency required to be accomplished by statute or research, evaluation or reporting, by the agency or on its behalf;
,

executive order, or to implement a program specifically authorized (g) establish written policies in accordance with law governing,

by law; the responsibilities of persons pertaining to their involvement in the ,
design, development, operation or maintenance of any system of .si' (b) consistent with the standards of paragraph (a) of this subdivi-

+
;

records, and mstruct each such person with respect to such pohc,esi

sion, maintain all records used by the agency to make any determi- and the requirements of tlus article, mcludmg any other rules andnation about any data subject with accuracy, relevance, timeliness regulations and procedures adopted pursuant to this article, and the~

and completeness provided however, that personal information or penalties f r n nc mpliance;
records received by an agency from another governmental unit for
inclusion in public safety agency records shall be presumed to be (h) establish appropriate administrative, technical and physical !

safeguards to ensure the security of records;accurate;

(c) collect personal information directly from the data subject (i) establish rules governing retention and timely disposal of
whenever practicable, except when collected for the purpose of records in accordance with law;

making quasi-judicial determinations; (j) designate an agency employee who shall be responsible for

(d) provide each data subject whom it requests to supply infor- ensuring that the agency complies with all of the provisions of this

mation to be maintained in a record, at the time of the initial t rticle; t

request, with notification as provided in this paragraph. Where (k) whenever a data subject is entitled under this article to gain
access to a record, disclose such record at a location near the gsuch notification has been provided, subsequent requests for infor- '

mation from the data subject to be maintained in the same record residence of the data subject whenever reasonable, or by mail;
'

need not be accompanied by notification unless the initial notifica- (l) upon denial of a request under subdivision one or two of
tion is not applicable to the subsequent request. Notification shall section ninety-five of this article, inform the data subject of its

1 include: procedures for review of initial determinations and the name and
(i) the name of the agency and any subdivision within the agency business address of the reviewing officials.

that is requesting the personal information and the name or title of (2) In order to carry out the provisions of this article each agency
the system of records in which such information will be main- that maintains a system of records shall promulgate rules which
tained; } shall set forth the following- ;

._ -_. -- - _ _ _ _ _ _ _ - _ _ _ - _ _ _ _ _ _ . _ .. _ _ _ _ _ _ _ - - _ __ . -_. _ _ _ _ _ _ - - - - - - _ - .
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g 94 PUBLIC OFFICERS LAW PERSONAL PRIVACY PROTECTION g 94
Art. 6-A Art. 6-A

i

| (a) procedures by which a data subject can learn if a system of criminal statutes, if in its request for the record the receiving
j records contains any records pertaining to him or her; governmental unit states that it has determined that access by the

(b) reasonable times, places and means for verifying the identity data subject to the accounting of such disclosure would impede
of a data subject who requests access to his or her record; crimmal mvestigations and specifies the approximate date on which

,

such determination will no longer be applicable, refuse the data
j (c) procedures for providing access, upon the data subj.ect,s re- suW m m M mW w M-h h a me !

|
quest, to the data subject's record; 'ing has been made, except upon court ordered subpoena, during the

(d) procedures for reviewing a request from a data subj,ect for applicable time period. Upon the expiration of said time perimi the>

access to, and for correction or amendment of his or her record, for disclosing agency shall inquire of the receiving governmental unit
I making a determination on such request, and for an appeal within as to the continued relevancy of the initial determination and,

the agency of an initial adverse agency determmation. unless requested in writing by the receiving governmental unit to
(3) Each agency, for disclosures made pursuant to paragraphs extend the determination for a specified period of time, shall makej .

p (d), (i) and (I) of subdivision one of section ninety-six of this available to the data subject an accounting of said disclosure; and
? article, except for disclosures made for inclusion in public safety

(I) ". making a disclosure pursuant to subdivision one of section'

! agency records when such record is requested for the purpose of ,

ix of th,s article, an agency shall make such disclosure! obtaining information required for the investigation of a violation nmety-s.i i

b of civil or criminal statutes within the disclosing agency, shall: pursuant to paragraph (d), (i) or (I) of said subdivision only when

] (a) keep an accurate account.mg of the date, nature and purpose such disclosure cannot be made pursuant to any other paragraph ofu

id Whisimof each disclosure of a record or personal information, and the,

name and address of the person or governmental unit to whom the (4)(a) Any agency which . established or substantially modified a I
F disclosure is made; system of records after December fifteenth, nineteen hundred

(b) retain the accounting made under paragraph (a) of this subdi. - eighty, but before the effective date of this article, or which did not
vision as part of said record for at least five years after the report to the committee a system of records which it maintained
disclosure for which the accounting is made, or for the life of the prior to December fifteenth, nineteen hundred eighty, shall file-

record disclosed, whichever is longer; notice with the committee pursuant to chapter six hundred seventy-
(c) at the request of the data subject, inform any person or other seven of the laws of nineteen hundred eighty within thirty business

days of the effect,ve date of this article.igovernmental unit to which a disclosure has been or is made of any
correction, amendment, or notation of dispute made by the agency, (b) Any agency which seeks to establish a system of records
provided that an accounting of the prior disclosure was made or subsequent to the effective date of this article shall file with the
that the data subject to whom the record pertains provides the committee a privacy impact statement as prescribed by subdivision,

name of such person or governmental unit; four of section ninety-three of this article. Any agency which seeks.

(d) with respect to a disclosure made for inclusion in a public to modify a system of records in a way which would render,

safety agency record or to a governmental unit or component inaccurate any information set forth in the privacy impact state--

thereof whose primary function is the enforcement of civil or ; ment, in the notice described in paragraph (a) of this subdivision or
criminal statutes, notify the receiving governmental unit that an in the notice filed pursuant to chapter six hundred seventy-seven of
accounting of such disclosure is being made pursuant to this subdi- the laws of nineteen hundred eighty,'shall file with the committee a
vision and that such accounting will be accessible to the data supplemental statement to conform the privacy impact statement or
subject upon his or her request unless otherwise specified by the notice to the proposed modification. Unless the date by which such

I receiving governmental unit pursuant to paragraph (e) of this proposed system or modification is required by law to be instituted
subdivision; is less than thirty business days from the date of the filing of the

(e) with respect to a disclosure made for inclusion in a public privacy impact statement, no such proposed system or modification
safety agency record or to a governmental unit or component shall be instituted until the completion of the procedures set forth
thereof whose tirimarv function is the enforcement of civil or in subdivision three of section ni,n_ety-three of this artic!e.
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(10) Each agency record which is transferred to the state archives
(5) Each agency shall, within fifteen business days of the receipt as a record which has sufficient historical or other value to warrantof an advisory opinion issued by the committee, respond in writing its e ntinued preservation by the state shall, for the purposes of thisto the committee as to the following- ;

. .
. i article, be considered to be maintained by the state archives and

(a) the actions it has taken, or will take, to comply with the shall be exempt from the requirements of this article, except as'

) advisory opinion; or otherwise provided in this section and except that such record shall,

continue to be subject to inspection and correction by the dataI (b) the reasons for disagreement and noncompliance with the r

advisory opinion. I subject by application to the agency which compiled it, as provided

I (6) On or before the first day of September of each year, each in subdivisions one through four of section ninety-five of this
chapter.

i agency shall submit a report covering the preceding year to the
!

}
committee. The report shall include, with respect to requests for (Added L1983, c. 652, 9 1; amended L1984, c.1015, 6 1.)

! access to records and with respect to requests for correction or i Set out as a note under section 89.

! unendment of records pursuant to subdivisions one and two of I

r section ninety-five of this article, respectively, the following infor- motorleal Note'

'

| mation: 1984 Amendment. Subd. (10). 4 of L1983, c. 652, set out as a note'

f (i) the number of determinations made to grant such requests: f ,'^dded 'susd. (ld).! I, eff. Sepi.1 i984,
'* ' '$ under section 91.

Fonner Section 94. Renumbered 104.
9 and Effective 1) ate: Agency Actions Nm

essary for This Article. Section effec- Severability. See section 2 of L1983
(ii) the number of determinat. ions made to deny such requests in i vive sept.1,1984, as provided by section c. 652, set out as a note under section 91'..

. .'

|
whole or in part, respectively.

(+ (7) The provisions of paragraphs (c) and (d) of subdivision one of New York Codes, Rules and Regulations ,

this section shall not apply to the following- Access to personal information in records of- ,'

(a) personal information that is collected for inclusion in a pub- [,,*,",i'5[im b aI " ' ''

y, 9 NYCR 15

h,e safety agency record: Department of-.
,

Agriculture and markets, see 1 NYCRR Part 365.
| (b) personal information that is maintained by a licensing or Civil see 4 NYCRR Part 81, set out in the Appendix to Bk. 9,
[ franchise-approving agency or component thereof for the purpose

of determining whether administrative or criminal action should be Commerce, see 5 NYCRR Part :r

l taken to restrain or prosecute purported violations of law, or to Environmental Conservation, see 6 NYCRR 616.20 et seq.
Insurance, see 11 NYCRR Part 242.grant, deny, suspend, or revoke a professional, vocational, or occu.'

Labor, see 12 NYCRR Part 703.
i pational license, certification or registration, or to deny or approve tm, see 13 NYCRR Pan 121.
i a franchise- Motor vehicles, see 15 NYCRR Part 161.
!

'

Social Services, see 18 NYCRR Part 339.'

(c) personal information solicited from a data subject receiving Taxati n and finance and State Tax Commission, see 20 NYCRR Partservices at a treatment facility, provided that each such data subject
shall, as soon as practicable, be provided a notification including 7,,,,,Q, ,,,,, ,,, 3 7 gycgg p,,, ,,
information specified in subparagraphs (i), (ii), (iii), (iv), (v) and Division for youth, see 9 NYCRR Part 166-3.

,

(vi) of paragraph (d) of subdivision one of this section describing Division of-

systems of records concerning the data subject maintained by the Criminaijustice services, see 9 NYCRR Part 6151.
Parole, see 9 NYCRR Part 8009.

treatment facility. Probation, see 9 NYCRR Pan 369.
j
- (8) The provisions of subdivisions two, three and six of this State and local asencies, including counties, cities, towns, viiiages, schooi

districts and fire districts, see 21 NYCRR Part 1402.section shall not apply to public safety agency records.
State-

(9) Nothing in this article shall abrogate in any way any obli- noard of equalization and assessment. see 9 NYCRR Part 185-2

gation regarding the maintenance of records otherwise imposed on Commission if investisation, see 21 NYCRR Part 701.
. ~ -- e t o ,,, n In om , t t u Council on the arts, see 9 NYCRR Part 6402.

- _ _ _ _ _ _ .
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Access to personal information in records of-Continued

state < (2) Each agency shall, within thirty business days of receipt of a
E if . see 9 NYCRR Part 7802. set out in the Appendix to Bk.17 written request from a data subject for correction or amendment of

%, Energy 1.aw. a record or personal information, reasonably described, pertaining
Police, see 9 NYCRR Part 485. to that data subject, which he or she believes is not accurate,
Power authority, see 21 NYCRR Part 462. relevant, timely or complete, either:Racing and wagering board, see 9 NYCRR Part 5401.

(a) make the correct,on or amendment in whole or m, part, andWorkers' compensation board, see 12 NYCRR Part 430. i
;

j inform the data subject that upon his or her request such correction
'

Library References or amendment will be provided to any or all persons or governmen-
sys m . tal units to which the record or personal information has been or is

Access to records or files in general, see Records 6=30. disclosed, pursuant te paragraph (c) of subdivision three of section1
'

Encyclopedia ninety-four of this article; or
Access to and right to inspect or use records, see C3.S. Records 6 34 et seq.

record and its reasons therefor.[ 5 95. Access to records
(3) Any data subject whose request under subdivision one or two!

(1)(a) Each agency subject to the provisions of this article, within of this section is denied in whole or in part may, within thirtyb five business days of the receipt of a written request from a data business days, appeal such denial in writing to the head, chief
e subject for a record reasonably described pertaining to that data executive or governing body of the agency, or the person designatedi subject, shall make such record available to the data subject, deny as the reviewing official by such head, chief executive or governing

such request in whole or in part and provide the reasons therefor in body. Such official shall within seven business days of the receipt
, writing, or furnish a written acknowledgement of the receipt of of an appeal concerning denial of access, or within thirty business

,p such request and a statement of the approximate date when such days of the receipt of an appeal concerning denial of correction or A
request will be granted or denied, which date shall not exceed thirty amendment, either provide access to or correction or amendment
days from the date of the acknowledgement. of the record sought and inform the data subject that, upon his or '

\ (b) An agency shall not be required to provide a data subject with her request, such correction or amendment will be provided to any
i access to a record pursuant to this section if: m' BU pmons m govermnental umts to which the record or person-
t al information has been or is disclosed, pursuant to paragraph (c)' (i) the agency does not have the possession of such record;

of subdivision three of section ninety-four of this article, or fully*
(ii) such record cannot be retrieved by use of the data subject's explain in writing to the data subject the factual and statutory

! description thereof, or by use of the name or other identifier of the reasons for further denial and inform the data subject of his or her'

data subject, without extraordinary search methods being employed right to thereupon seek judicial review of the agency's determina-
by the agency; or tion under section ninety-seven of this article. Each agency shall;

(iii) access to such record .is not required to be provided pursuant immediately forward to the committee a copy of such appeal, the
to subdivision five, six or seven of this section- determination thereof and the reasons therefor.

(c) Upon payment of, or offer to pay, the fee prescribed by (4) If correction or amendment of a record or personal informa-
section eighty-seven of this chapter, the agency shall provide a copy tion is denied in whole or in part upon appeal, the agency shall
of the record requested and certify to the correctness of such copy inform the data subject of the right to file with the agency a

,

if so requested. The record shall be made available in a printed statement of reasonable length settirg forth the reasons for dis-
form without any codes or symbols, unless accompanied by a agreement with the agency's determination and that, upon request,

p document fully explaining such codes or symbols. Upon a data his or her statement of disagreement will be provided to any or all
,

L subject's voluntary request the agency shall permit a person of the persons or governmental units to which the record has been or is
,

data subject's choosing to accompany the data subject when review- disclosed, pursuant to paragraph (c) of subdivision three of section
p ninety-four of this article. With respect to any personal informa-- ing and obtaining a copy of a record, provided that the agency may

require the data subject to furnish a written statement authorizmg tion about which a data subject has filed a statement of disagree-,

ment, the agency shall clearly note any portions of the record whichat c.,ntnn nr sun r~.n-a ;n su- ,cnnmn,~,nn -cnn c nr ~ ~ee
~~~

_ _ _ _ . _ _ _ . _ _ _ _ _ _ . . _ _ ___ ___ _ _ . _ _ _ . -
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Icre disputed, and shall attach the data subject's statement of dis- proceeding, court ordered or grand jury subpoena, search warrant
agreement as part of the record. When providing the data subject's I or other court ordered disclosure.
statement of disagreement to other persons or governmental units This section shall not apply to pubh.c safety agency records.

. .

pursuant to paragraph (c) of subdivision three of section ninety-
four of this article, the agency may, if it deems appropriate, also (8) Nothing in this section shall limit, restrict, abrogate or deny
include in the record a concise statement of the agency's reasons for any right a person may otherwise have including rights granted
not making the requested amendment. pursuant to the state or federal constitution, law or court order.

(Added L1983,c.652,9 1.)(5)(a) Any agency which may not otherwise exempt personal |
information from the operation of this section may do so, unless

J . tort' cal Note
,

access by the data subject is otherwise authorized or required by
Effeedve Date: Agency Actions Nec- Another former section 95 was renum-law, if such information is compiled for law enforcement purposes essary for his Article. Section effec- bered 105'

cnd would, if disclosed: tive Sept.1,1984, as provided by section
. 4 of L1983, c. 652, set out as a note Severability. See section 2 of L1983,

(i) interfere w.th law enforcement .mvestigat. ions or jud. . l pro- under section 91. c. 652. set out as a note under section 91.i icia,

ceedings; Former Sections 95. A former sec-
. . tion 95 was renumbered 100.

(ii) deprive a person of a right to a fa.ir trial or impartial adjud.i-
cation; Cross References

,

! (ii1) identify a confidential source or disclose confidential infor' Generat provisions relating to access to records: certain cases, see section 89.
mation relating to a criminal investigation; or ,

, '

(iv) reveal criminal investigative techniques or procedures, ex- Ubrary ReferencesI

@ cept routine techniques and procedures. American Digest System '

'^ rds or files in general. see Records *=30.
(b) When providing the data subject with access to information Encyha's

described in paragraph (b) of subdivision seven of section ninety- | Access to and right to inspect or use records, see CJ.S. Records 9 34 et seq.

[ four of this article, an agency may withhold the identity of a source |
t who furnished said information under an express promise that his Notes of Decisions

'

!! or her identity would be held in confidence. t. tomates, informanon regarding personal information pertaining to in.
. (6) Nothing in this section shall require an agency to provide a Listing of inmates, who were housed carceration of inmate at state correreon.

'

"3 f".$ , "jdI"IaIe*r tife$U*Y'' i* *
| data subject with access to: in area primarily used for housing in.;

p,o
mates segregated from general popula-

7
i tion for punitive reasons and who may $r *" t[e er[ (a) personal information to which he or she is specifically pro- 1y tread availab e o r

i hibited by statute from gaining access; have witnessed assault on inmate by cor- client, assaulted inmate, by virtue of fact
.

rections officers, was not exempt from that he was physically housed with thej (b) patient records concerning mental disability or medical disclosure under Freedom of Informa- other inmates. Densing v. teFevre,
records where such access is not otherwise required by law; tion Law under subsection exempting 1986,133 Misc.2d 198. 506 N.Y.S.2d 822.

(c) personal information pertaining to the incarceration of an 9 96. Disclosure of records
mmate at a state correctional facility which is evaluative m nature, ,,

i or which, if such access was provided, could endanger the life or (1) No agency may disclose any record or personal information
unless such disclosure is:safety of any person, unless such access is otherwise permitted by

i (a) pursuant to a written request by or the voluntary written
,

law or by court order;,

"sent of the data subject, provided that such request or consentC(d) attorney's work product or material prepared for litigation by its terms hmits and specifically describes:
,

before judicial, quasi-judicial or administrative tribunals, as de-
scribed in subdivisions (c) and (d) of section three thousand one (i) the personal information which is requested to be disclosed;
hundred one of the civil practice law and rules, except pursuant to I (ii) the person or entity to whom such personal information is
statute, subpoena issued m the course of a criminal action or requested to be disclosed; and, '

___-_____ __-_____- _ -_ - _ _ - -
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(iii) the uses which will be made of such personal information by criminal laws, provided that, such record is reasonably described
the person or entity receiving it; or and is requested solely for a law enforcement function; or

'
p (b) to those officers and employees of, and to those who contract (m) pursuant to a search warrant; or
'

with, the agency that maintains the record if such disclosure is
, (n) to officers or employees of another agency if the recordnecessary to the performance of their official duties pursuant to a

purpose of the agency required to be accomplished by statute or sought to be disclosed is necessary for the receiving agency to
executive order or necessary to operate a program specifically comply with the mandate of an executive order, but only if such

, g gg g ;gauthortzed by law; or !

report.tng and are not used m. makm.g any determ. mat. ion about a
.(c) subject to disclosure under article six of this. chapter, unless data subject.

disclosure of such information would constitute an unwarranted
invasion of perscnal privacy as defined in paragraph (a) of subdivi. (2) Nothing in this section shall require disclosure of:
sion two of section eighty.nine of this chapter; or (a) personal information which is otherwise prohibited by law

9 (d) to officers or employees of another governmental unit if each from being disclosed;
j category of information sought to be disclosed is necessary for the (b) patient records concerning mental disability or medicalreceiving governmental umt to operate a program specifically au-3 ~

orized by statute and if the use for which the mformation is records where such disclosure is not otherwise required by law;
quested is not relevant to the purpose for which it was collected; (c) personal information pertaining to the incarceration of an

inmate at a state correctional facility which is evaluative in nature-
+

(e) for a routine use, as defined in subdivision ten of section or which, if disclosed, could endanger the life or safety of any
nety two of this article; or person, unless such disclosure is otherwise permitted by law;
(f) specifically authorized by statute or federal rule or regulation; (d) attorney's work product or material prepared for litigation

before judicial, quasi-judicial or administrative tribunals, as de- '

(g) to the bureau of the census for purposes of planning or scribed in subdivisions (c) and (d) of section three thousand one
rrying out a census or survey or related activity pursuant to the hundred one of the civil practice law and rules, except pursuant to
ovisions of Title XIII of the United States Code; or statute, subpoena issued in the course of a criminal action or

(h) to a person who has provided the agency with advance pr ceeding, court ordered or grand jury subpoena, search warrant
r ther court ordered disclosure.I written assurance that the record will be used solely for the purpose

I of statistical research or reporting, but only if it is to be transferred (Added L1983, c. 652, 9 1; amended L1984, c.1015, 9 2.)

{ in a form that does not reveal the identity of any data subject; or

J (i) pursuant to a showing of compelling circumstances affecting Historical Note

i the health or safety of a data subject, if upon such disclosure 1984 Amendment. Subd. (1), par. (j). 4 of L1983, c. 652, set out as a note
notification is transmitted to the data subject at his or her last Li984, c.1015, e i, eff. Sept. i,1984, under section 91.
known address; or substituted "the state archives" for "a Former Sections 96. A former sec.

public archival facility" and " state archi- tion 96 was renumbered 101.
(j) to the state archives as a record which has sufficient historical vist" for " head of the archival facility". Another former section 96 ivas renum.

- or other value to warrant its continued preservation by the state or Effective Date; Agency Actions Nec. bered 1%.
I for evaluation by the state archivist or his or her designee to eseary for Tids Article. Section effec- Severability. See act'on 2 of L1983,

determine whether the record has such value; or uve Sen 1,1984, as pmeded by secuon c. 6n set wt as a note undenecuon 9 .
t

(k) to any person pursuant to a court ordered subpoena or other"

ubrary References
compulsory legal process; or

American Dige t system
(1) for inclusion in a public safety agency record or to any Access to records or files in general, see Records e=30.

governmental unit or component thereof which performs as one of Encyclopedia
i, neincin,1 r, nr. inn -v ,c,;vity ev.rt,inine in ,he onrner..mont nr Access to and right to inspect or use records, see CJ.S. Records % 34 et seq.
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9 97. Civil remedies uhrery oeferene.
American D* gest System

(1) Any data subject aggrieved by any action taken under this Access to records or files in general, see Records *=30.
article may seek judicial review and relief pursuant to article Encyclopedia

seventy-eight of the civil practice law and rules. Access to and right to inspect or use records, see CJS. Records 9 34 et seq.

(2) In any proceeding brought under subdivision one of this
section, the party defending the action shall bear the burden of 5 99. Encutive authority
proof, and the court may, if the data subject substantially prevails j Nothing in this article shall limit the authority of the governor to
against any agency and if the agency lacked a reasonable basis ; exercise his or her responsibilities.
pursuant to this article for the challenged action, award to the data (Added L.1983, c. 652, 9 1.)
subject reasonable attorneys' fees and disbursements reasonably ;

j incurred.
'

ni,,,,,,,i go,,

j (3) Nothing in this article shall be construed to limit or abridge Effective Date: Agency Actions Nec- Another former section 99 was renum-.

a ory for This Article. ,Y N '"' i "
Section effec- bered 109.~ ... the right of any person to obtain judicial review or pecuniary or

fof 5.". '98'3, 'c.84 as 7 o Severability. See section 2 of L1983,! other relief, in any other form or upon any other basis, otherwise '
2, n te

available to a person aggrieved by any agency action under this under section 91. c. 652. set out as a note under section 91.#

article. Former Sections 99. A former sec.
tion 99 was renumbered 104.

(Added L1983, c. 652, 9 1.) '

Library References
Historical Note

Effective Date: Agenc Another for'ner section 97 was renum- Access to records or files in general, see Records *=30.
essary for This Article.y Actions Nec.Section eff,ec- bered 107. Encyclopedia

f L 9 3, e ' $2. set Severability. See section 2 of L1983, Access to and right to inspect or use records, see CJ.S. Records 6 34 et seq.' "
4 6 n e
under section 91. c. 652. set out as a note under section 91.

Former Sections 97. A former sec-
tion 97 was renumbered 102.

Library References_

f American Digest System
j Access to records or files in general, see Records e=30.
I E m y J W im ,

| Access to and right to inspect or use records, see CJ.S. Records 6 34 et seq. i

5

j R 98. No walver
.

4 , Any agreement purporting to waive a data subject's rights under
this article is hereby declared to be void as against public policy.

| (Added L1983,c.652,9 1.)

'
! i Historical Note

$ Effective Date: Agenc Another former section 98 was renum. t
essary for This Article.y Actions Nec-Section effec- bered 108. '

'

P sect "
! f L 98'3, 6$2. Severability. See section 2 of L1983,

n te
under section 91. c. 652, set out as a note under section 91.'

4 Former Sections 98. A former sec-
I tion 98 was renumbered 103. g

315314 +
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"
le nning department's demal of ac- name or cities of residence whe're C ersa m ba d ven tho g att hut certain documents sought under have changed their mantal sta orponse to request was disingenu- freedo of Infunnation Law in connee- moved since announcement. Err tre Re-at and could not be sanctioned by pn with posed development, notwith- alty Corp. v. New York State w. of theerro v. Town of Kingsbury (3 standmg po ibility that board had stand- Lottery (3 Dept.1997) 230 A. 270,657

08)bs.D.2d '' 672 N Y.S.2d
A to seek a documents; Charter and . N.Y.S,2d 504.,

1 ed. "8 ""I "" 8" U8S
le 78 proceedmg to enforce com. Disclosure by De t ' of the Lot.

With Freedom of Information Law, ''

[rin
' U "U ""*P

t and 's * * #:enying application for relief as land use review p cedure was limited "* "" **>uld be modified on appeal to per- jCommunity Bd. 7 of ough of Manhat ** **"" * * "4tioner to take administrative ap- dtan v. Schaffer,1994, .Y2d 148, 615 #* E" "" " "n respondents' partial production 'Y.S2d 644, C9 N E2d pemnal pn?"## protection law, and thus,vanents despite lapsc of 30-day perp
ke such appeal,in view of respon. . In camera inspection - . such lists arejfiscoverable under Freedom1

xity in not addressing petitioner's ! To same effect as Fink v. Lefkowitz, of Inf rmata n Law (FOIL); expectation
of prkacy o pan oflottery participants isuntil he commenced present pro- !!979,47 N.Y2d 567,419 N.Y.S 467,393

,

Malerba v. Kelly (1 Dept.1995) 'N.E.2d 463. Moore v. Santucci 2 Dept. tempered y acknowledgement on ticket
that the agne to be subject to lottery2d 479,621 N.Y.S2d 318. 1989) 151 A.D2d 677, 543 N.Y *d 103.
rules, e of which requires winners to

iner's Freedom of Information In camera nyiew of documents est. all w of his or her name and city of
0!L) apphcation seeking order di- ed by inmate under Freedom of Inf a. resid ce to publicize.wmnings. Empire
police department record access tion Law (FOIL) was not necessary; asitis- Rea y Corp. v. New York State Div. of
to produce personnel files of offi- tant distnct attorney provided sufficienk $ 'a testified at petitioner's trial was , detailed basis to support claims of nonp N S. 2d/, where petitioner's order to , session of documents and exemptigt, and : - .~v
ause wa's not' served until mon , inmate failed to offer factual basis for his Request for lists of names and cities of

ir rnonths after 1is appeal of po. ' claim to 1,he contrary. Anzalone v. Donan. idence of lottery winners by ecmpany

.artment's refusal to provide him no,1998,176 Misc 2d 12 670 N.Y.S2 hich purchased lottery prize winnings in
'4 e change for lump-sum payment did notluented records was denied by' po. 1013.' ' .

e within statutory exception to manda..artrnent. Swinton v. Record Ac- ,' ' District attorney could riot'sa ~ fy
t disclosure under Freedom of Infor-icers for City of New York Police duty under Freedom of Information w,

1 Dept.1993) 198 A.D2d 165,604 . following convicted defendant's request mati,n, Law . F0JL) information
for commercial;for

(
purposes, even-

3 59.
'~

|for copies of investigative reportpf by as- s ug

e department's laxity in respond. 'serting general pnvilege and turning doc- thoug request was for commercial pur-

reedom of information law request uments over to court for in cardra inspec- P 85.' .fonnation was routinely released
irds related to cnminalindictment ' tion.- ' Brownell v. Grady/ 1990, 147 by Divisa of the Lottery.at time wmneni
gal action had been commenced Minc2d 105,554 N.Y.S2d @f2. * *'' """? "C',d,, and was defined as pub.*

in Evision's own ngula-
lie info.,rma on. Realty C6rp. v New Yorttg g,g , gg ged that petitioner be permit,ied g,

partial production of. documen a u g,, g,,m tr, ; "rL State Div. of he Lottery (3" Dept.1997)

bone wou$d nobe f Petitioner was n required to* serve . 230 A D2d 270, G7 N.Y.82d 504.-
relief with' respect to indicttnent ' subpoena on publ3 agency before filing F nedop of I ormation Law (FOIL)

and until he perfected his adminis. Freedom of Infortnation Law (FOIL) re- grants"public age ey authority to deny
appeal. . Newon v. Police Dept. (1 quest. De Cotfe v. City of Buffalo (4 access to ncords f quest seeks nlease
992) 183 A.D2d 621,585 N.Y.S2d Dept.1997) 230 A.D2d 949,659 N.Y.S2d of lists of names an addresses far com-

f04- / ' mercial or fund-raisin purposes because

I.re of bank to appb,al denial of dis-
Esclosurt> under Freedom of Informa- no goveinmental purt - is served by

,

y n Law'(dence oflottery winners who
OIL) of lists of names and such disclosure, and righ of JndivWualsof confidential, nonpublic portions

rities of resi to be free from unwanted c mmercial con-hment submitted by competitor t'o
g Board in connection with applica- have pen subject of publicly disseminated tacts can be givp preceden without un-I

lallow hostile takeover of bank with- pms release is limited to only that infor- dercutting purpose of FOIL. mpire Re-
n business days precluded judicial mafion which was contamed 'in original alty Corp. v. New York State iv. of the

of denial, even though appeal was {ner,elease disclosing identity of lottery Lottery (3 Dept.1997) 230 A.D.2d 270,657
sr

and does not include changes of N.Y.S2d 504.vithin time period permitted under
g Department rules. Irving Bank

,

.C a t e,1988,138 Misc.2d 849,
ARTICLE 6-A-PERSONAL PRIVACY PROTECTION LAW

ccess by public officials Rules of the City of New York

hi y C Department of juvenile justice, see 41 RCNY Chapter 1. .rter e pacity bsentence reporta, see 42 RCNY Chapter 1. '

Article 78 proceeding challenging Public attendance at city planning meetings, see 62 RCNY el 2-03,2-05 and 24)6.

.- 109
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Weat'a McKinney'a Fonne f Notes of Dec"
3

| Personal information 1 4j
'Ihe following forms appear in Selected Consolidated Laws under Public Oincers Law

feerd 2
~

N"

5 91 et seq.:
Notice of motion for reargument and renewal of motion to dismiss action to preliminarDy h #'' ' '

2.

erdoin municipal transit authority from posting disciplinary dispositions of authority p . p ,n o ,,gg g ,' Q g ,# ' ,~," M -
,

s References to political candidadin cam- St. ; police omoers, see SCL, PUB OFF l 91 et seq., Form 17
" ' " '

Amrmation in' support of motion for reargument and renewal of anotion to dismiss action a pa gn financing investigation file of State m
i
1 ' to preliminarily enjoin municipal transit authority from pesting disciplinary dispost- a Election Board, which contained manually w'

\ tions of authority police omeers, see SCL, PUB 0FFJ 91 et seq., Form 2. compued paper records that ware not elee- fa
, U tronically indexed in any fashion and did ur** '

?
' -

, _,

(not permit retrieval undef" candidate's id- - ' "
s ,

6 92. Definitions name or other identifier, were not "per. Pi,

MSSIIM Mnati n" f r purposes of Person- pr' a M
1 - /See main volume for (1) fo (7)f} , ,al Privacy Protection Lawwhich protected pr-

(8) Public safety agency record. The terTn "public safety agency record" assinst invasions of personal privacy by ar

means a record of the commission of correction, the temporary state commis- jmputerited da hl $con "
g , d-

sion of investigataon, the department of correctional services, the division for disclosure of fue. S argo v." New York Ir
youth, the division of parole, the crime victims board, the division of probation State Com'n on Government Integrity (3 53
and correctional' alternatives'or the division of state police or of any agency or ' Dept.1988) 140 A.D2d '26, 531 N.Y.S.2d 8C

component thereof whose primary function is the enforcement of civil or Ij|,
_

,

'

criminal stat 0tes if such record pertains to investigation, law enforcement,
'

confinement of persons in' correctional facilities *or' supervision of persors 95. ' Access to reco{ds
pursuant to criminal conviction or court order, and any records maintained by Notes of Decq

~the division of criminal justice services pursuant to sections eighf hundred tamates,information regarding .1 | fo
thirty-seven, eight hundred thirty-seven-a, eigh hundred thirty-seven-b,' eight
hundred thirty-seven-:, eight hundred thirty:eight, eight hundred thirty.-nine, "M",'*j,|",t in est sat on

" 3 e1,
g

|
eight hundred forty-five, and eight hundred forty-five-a of the executive law pblic safety agency'resork 92 Pi'

Iand by the department of state, pursuant to section ninety-nine of the
' 4 *

,; su'

< in I
,

executive law. yn . , ,

-(9) Record. The term " record" means any iter!i, collection E grou'pNig' of
Em Public safety agency records in |

~ personal information'about a data subject which is maintained and is retrieva '- ','$ t'gP "g gi- $1
l fo

, i t f
.

ble by us.e of;the. ,name or other identifier of the data subje:ct rrespec ive o bafety agency records't to which personal N.

the physical form or technology used to maintain. such personal infprmation. - acy protection law (PPPL) did not ap.
The term " record" shall not include personal information which is not used to " D'Shaughnessy+. WeiirYork State 4-

w M .Div. of State Police (2 Dept.1994) 202make any' determination about the data subject if it is:
, ..m

, LD2d 508,609 N.Y.S.2d 18, leave cd'ap. M

' [See main volsme for (a) to (f); (10) and (11)] '.fial denied 84 N.Y2d 8vt, e21' N.Y.S2d sx
.,
'

i 16,645 N.E.2d 1216.' ?4m, ati'* ..o

j (As amended ,L1991,'c. 31,3, i 1; L.1992, c. 336, i 11.h ' .,.
y

' Records' compiled by ,3 tate'Electior; co
,

Board in investigation'into" general elee. C0

., g L ;. . Historical and Statutory Notes . j rg in town were publie safety agency ini
. .

j
, ,,,g ,

ta a ep n

| ,1992 Amendments. Subd. (8). L1992, cal form or technology used to maintain ij h an4 n in
c. 336, i 11, eff. July 12, 1993, included such penonal Information" following "the - lection, regardless of the status of inves. ee

records maintained by the department of data subject .
'

tion by the State Commission on Gov. ou

state punuant to Executive Law i 99 Effective Date of Amendment by ent Integrity into the same election. *1

within term "public safety agency record". L1992, c. 336. Amendment by L.1992, c. uuding a Better New York Committee v. ce

1991 Amendments. Subd. (9), opening 336, to take effect 360 days aner July 11 lew York State Com'n. on Government tic

par. L.1991, c. 313, i l, eff. July 15,1991, 1992, [eff. July 12, 1993] pursuant tc Stegrity, 1988, 138 Mise 2d 829, 525 di:
in sentence beginning "The term ' record' L1992, c. 336, i 12, set out as a note hY.S.2d 488.

. - pa
, *'

means" inserted * irrespective of the physi. under Executive Law I 841-a. 3. Law enforcement investigations t
Document concerning criminal under- pai

Legislative Hishries '.' over investigation by State Police of aus- di,

i Ineted illegal drug use and drug sales by liti
For memorandum of the State Executive Department, see Meldnney'8 anff members at state psychiatric center ek.L1983, c.134:

1985 Session Laws of New York, p. 2984. I within law enforcement exception set Mi
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PUBLIC OFFICERS LAW
'

BLIC OFFICERS law i 95
g Note 4

'cKinney's Forms r !L Notes of Decisions .

d Consolidated Laws under Public Omcers Law 9ersonal information 1 417, appeal denied 72 N.Y.2d 809, 534
rd 2 N.Y.S.2d 667,531 N.E2d 299.+

#newal of motion to dismiss action to preliminarily ", 2. Record O

rom posting disciplinary dispositions of authority fh Personalinformat5on
~~

Campaign financing investigativ'e file of
6 91 et seq., Form L . QReferences to political candidate in cam. State Election Board which contained

'

.rgument and renews! of motion to dismiss action financing investigation file of State manually . compiled paper records that,

ansit authority from posting disciplinary disposi-
y on Board, which contained manually were not electronically indexed in any

see SCL, PUB OFF ) 91 et seq., Fonn 2. sempiled paper records that were not elec- fashion and which did not, permit retrieval
g:tronically indexed in any fashion and did under political candidate's name or other

,,'

not; permit retrieval under candidate's identifier was not "neord" for purposes of, .

p hme or other identifier, were not "per- Personal Prtvacy Protection Law which
1 4onalinf rmati n"I r purposes of Penon- protected against invasions of personal

0I"*8 & (1) to (7M
The term "public safety agency record"

'al Privacy Protection Law which protected privacy by computerized data collectiori.

nst invasions of personal privacy by and retrieval systems, so that statuW did
mputerized data collection and retrieval not bar public disclosure of file. Spargo v.of correction, the temporary state commis. tems, so that law did not bar public New York State Com'n on Government

mt of correctional services, the division for disclosure of file. Spargo v. New York Integnty (3 Dept.1988) 140 A.D.2d 26,
ime victims board, the dMsion of probation State Com'n on Government Integrity (3 531 N.Y.S.2d 417, appeal denied 72 N.Y.2d
i d} vision of state police or of any agency or pept.1988) 140 A.D.2d 26, 531 N.Y.S.2d 809, 534 N.Y.S.2d 667, 531 N.E.2d, 299.
y function is the enforcement of. civil or gif

~
' "

,

pertains to investigation, law enforcement,
:tional facilities'or supervision of persons @g95. Access to records -

court order, and any records maintained by
- Notes of Decisionsp% , -errices pursuant to sections eighf hundred

.

ismates,information regarding . I forth in Public Omcers Law, and employ-'

- seven a, eight' hundred thMy-seven-b, eight
.

1 pw enforcement investigations 3"" ee who was under investigation was not
fred thirty-eight, eight hundred thirty-nine, laterial prepared for litigation 4 entitled to review that document under
it hundred forty-five.a of the executive law . pblic, safety agency records 2 Personal Privacy Protection Law; disclo-
e pursuant to section ninety-nine of the sure of that document to employee would

d
n, ,

interfere with pending judicial proceed-, "'

., means any item, collection o'r groupmg of
'

s Public safety agency records ings and reveal nonroutine criminal inves;- c- -

subject which is maintamed and la retrieva- | 3 Records nlating to application for posi. tigative techniques or. procedurean Lo-
km of state trooper. consisted of "public chner v. Surles, 1990,149, Mise.2d 243,564

| identifier of the data subje'et irrespective of j{hfety agency records 1 to which personal N.Y.S2d 673. ,a o u a me. .
baed to maintain such personal information, j rivacy protection law (PPPL) did not ap. ' *" '"' ** :em Matenal" prepared for litigat" ion

"* "-

he personal informatien which is not us'ed to .

If.2 Oshaughnessy v. New York State
data subject if it is: Oiv, of State Police (2 Dept.1994) 202 Documents in possession of Omce of.

, l.D 2d 508, 609 N.Y.S.2d 18, leave t6 ap. Mental Health which summarized pro-
.,~

for,(a) to (f); (10) and (JJ)/ nal denied 84 N.Y.2d 807,621 N.Y.S.2d posed course of action which state psychi-1

atric center management planned to takei j116,645 N.E.2d 1216. w
, .

p2, c. 336, i 11.) :' Records' compiled by State 'Electior; concerning seven employees questioned in',

, - rd in investigation into general elec- connection with undpreover investigation
and Statutory Notes n in town were public safety agency into suspected illegal drug use and drug

)992, cal form or technology used 'to maintam.
' ords and thus not available to organizt, sales by psychiatric center staff members,

'

n or individual which participated in the and which specifically concerned employ-
uded such personal information" followmg "the lection, regardless of the status of inves. ee's pending lawsuit against State arising I

ht of data subject". 'Igation by the State Commission on Gov, out of her detention and interrogation, fell |
I 99 Effective Date of Amendment by snment Integrity into the same election. within exception set forth in Public Om- |

ord". L.1992, c. 336. Amendment by L.1992, c. bilding a Better New York Committee v. cers Law for material prepared for litiga-

rning 336, to take effect 360 days after July 17, 3ew York State Com'n. on Government tion and were thus not requimd to be

)991, 1992, [eff. July 12. 1993] pursuant tc %tegnty, 1988, 138 Mise.2d 829, 525 disclosed to employee; however, three
ord' L.1992, c. 336, i 12, set out a,s a note f.Y.S.2d 488.

pages attached to one document (time
.

sheet for period during which investiga.
,

hysi- undar Executive Law I 841-a- . f. Law enforcement investigations tion was conducted, overtime voucher, and
Document concerning criminal under- payroll and personnel transaction fonn)

stative Ilistories .

investigation by State Police of aus- did not constitute material prepared for
Pected illegal drug une and dnig sales by litigation and wem required to be dis-

the6 tate Executive Department, see McKinney's
3.naff members at state psychiatne center

closed. Lochner v. - Surles, 1990, 149
11 within law enforcement exception set Misc.2d 243,564 N.Y.S.2d 673.p.2984. .
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i 96 PUBLIC OFFICERS LAW LIC: OFFICERS LAW
n a pj

%1e to reasonable person of ord
6 96. Disclocure of records ' .-

' sensibilities, and determmation req
~

h8I*ncing competing interests of I~

Notes of Decisions gecess and individual pnvacy. Er
or other compulsory legal process does j3 salty Corp. vsNew York State DAgency 2 ,,, ,
not include subpoenas issued by the State As Lottery (3 Dept.1997) 230 ACourt order . ,7

'

Disclosure to another agency 1 Commission on Government : Integrity. 30,657 N.YS2d 504.
Boilding a Better New York Committee v. YY -

.Medical records 6 ' '

Medicalreco. is .n y,

| Necessary to internal functioning 4 New York State Com'n. on Government
,

Other comp doory legal process 3 Integrity,'1988,138 Misc.2d 829, 525 nder Freeders.of Information*

'' '' m'' H
JI.h newspapen wem entided tiUnwarranted invasion of personal pri- N.YS2d 488.

- vacy 5 a
' re of phymenan identifier icterrr.

4. Necessary to internal functioning ! tewide, centralized health care
- ., '

Even if applicable, Personal "rivacy sn, despGe Department of He.
4 .

Protection Law would not bar proposed H) claim that disclosure would Ic.
1 c Dgselosure to another agency postings of disciplinary dispositions of

,

ntificationf of-patients. . New' I

Statute limiting agency disclosure of transit authority police officers where dis- Gmes Co. v. New York. State Der
'

th 1997,.173 - Misc.2d 310,records or personal infonnation of public closures would only be to departmental f.,YS2d 810, afruTned 674 N.YS.2d,

; employees to situations when disclosure is personnel in departmental bulletins and
necessary to performance of official duties would be necessary to performance of of- ..t. Department'of JIealth's (DOH) e

,

pursuant to punose of agency required to ficial duties pursuant to purpose of au- tions. and/ordimitations on disclosu
be accomplished by statute, or necessary thority by acting to deter officers from vi- beslth caretdata3nder Freedom of 1
to operate program as specifically autho- olating proper police procedure. Reale v. '.u.. a.dn ~.

rued by law, was not violated by disclo- Kiepper (1 Dept.1994) 204 A.D.2d 72,611 ^ts + w erw :-.'

97... CIYll remedies. #. ,
1}46.

sure to division of tan enforcement of N.YS2d 175, leave to appeal denied 84
identities of Department of Taxation and N.Y.2d 813,622 N.YS.2d 915,647 N.E.2d mN * ' - . . .

Finance employees who had failed to file 12L P.d - e .;. Not-

income tax returns; discipline of nonfilmg School board did not engage in unwar- ' 'ta'" ** Y'." rig h
' ' ' '*

employees was necessary to effectuate De- ranted inva' ion of teacher's privacy rightss
partment's function of collecting taxes and through disclos6re 'or teacher's' unfitnes

'

. 3 1987) 29 A.D.2d 3'93,5 i r duty, as t!iat disclosure was"nec'essary Dat'a 'ubh.
.-

s ^t
f r board's internal functioning in perfor-

{g,drganizatfori had no statutory starNJ.S2d 60L. mance d its dudes and was 6enfon object to disclosure of State ElcRecords concerning State Election protected. Levine v. Board of Edue. of - . -

Board's investigation into general election City of New York (2 Dept.1992)'186 c. n- ^4 rn
R( .

In town were germane to Governor's man- A.D2d'743,' 589 N.Y.82d 181, leave to
d ARTICLE 7

-'v
! date in creating State Commission on Gov- appeal denied 81 N.Y2d 710,599 N.Y.S2d i< .;* m ...n

ernment Integnty and thus could be dia- " mW * f.b M d.M 3Fi , * 1 '2. '11 r

closed to the Commission as part of its 904',61,6 N.E. 2d 159? . Crt.. % m ,a ..,a. g . a g m p , e gy,g ,3., y
,a(Unwarranted invasion. of, personal

ieption fdr'atMe' land.,'a.'e,quisition, ac
investigatioriH'into the,same eletion. 5.
Building a Better New York Committee v. y , pnvacy.., .,,a.. ,p- ,c

-

,a ye f c ,s

New York State Com'n. on Government Dis:losure by Department of'th$. , , Lot- a< <~ 4. . . o

Integrity..1988,138 Misc.2d 829, 525 tery of lists of lottery jackpot winners who J.j00. ,, Legislative declarati.

g . q 4.ggNaw,.. .' a ..?
tp y';.;.S .,were already subject of publicly dissemi-N.Y.S2d 488. ,,

Review arnated press release and their . cities , of-

2. Agdey ''d**' ' m-
residence is not unwarranted invasion of M. 'eeping' the faith: A'model local eth;Tenn " agency" is dsed in statute autho- Pemnal privacy'of winners in violation of. " 21 -Fordham Urb.L.J. 61 (1G3).

rizing disclosure of government records to pemnal pnvacy piotection lawiand thus, , ,3 ,

another agency if the records sought to be such lista are discoverable undsr Freedom ,u , yg.y N,

disclosed are necessary for the'reqdhing d Inf nnation I.aw N h expectadon em. .

agericy to comply with the mandate of an f privacy on part oflottery participants is L; Construction
executive order includes any commission tempered by acknowledgement on ticket t Open Meedngs Law was intende
performing a governmental or propriety that they agme to be subject to lottery open decision-making process of ek
funetfon for the state. Building a Better rules, one of which requires winners t officials to public while at same time
New York Committee v. New York State allow use of his or her name and city of tecting ability of government to carr)
Com'n. on Government Integnty,1988, residence to publicize winnings. Empire its responsibilities, and provisions of (
138 Misc 2d IC9,523 N.Y.S2d 488. Realty Corp. v. New York State Div. of Meetings' Law are to be liberally
3.. Other compulsory legal process the Lottery (3 Dept.1997) 230 A.D2d 270, ,strued in secordance with statute's

,+ > : poses. Gordon v. Village of Month4he term *other compulsory legal pro- 657 N.YS.2d 504.
eess" as used in statute providing that What constitutes unwarranted invasion Inc.,1995, 87 N.Y.2d d24, 637 N.Y.

agency may not disclose certain records or of personal privacy for purposes of per- '961,661 N.E.2d 691. m
personal information unless the disclosure sonal privacy protection law is measured Y Cornerstono of Open Meetings La
is pursuant to a court ordered subpoena by what would be offensive and objeedon- that decisionsurnade by public lx

I
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PUBLIC OFFICERS LAW YhBLIC OFFICERS law i100 ,

4 Nots 2 '

he to reasonable person of ordinary mation Law (FOIL), which1 conditions re-
Jeansibilities, and determination requires lated to identity of applicant and intended

7 Decisions
Jalancing competing interests of public . use for information sought, would not be
faaeens and individual privacy. Empire count'enanced. New ' York Times Co. v.

or other compulsory legal process does Jdsity Corp. v. New York State Div. of New York State Dept. of Health, 1997,'173
not include subpoenas issued by the State As Lottery (3 Dept.1997) 230 A.D2d Misc 2d 310, 660 N.YS.2d 810, afnrmed
Commission on Government Integrity. 30,657 N.YS2d 5N. m '- ' ' 674 N.Y.S.2d 826.
Building a Better New York Committee v.

'

ical ucords |New York State Com'n. on Government . n ,, 7. Court order HSs ''+s
Integrity, 1988,138 Misc.2d 829, 525 Freedom of Information Law |

WAewspapers wenn entitled to die. Mental patient claiming she was sexual-
N.Y.S.2d 488* ~

J
>

sum of physician identifier infonnation ly assaulted had access to employment file 4

4. Necessary to internal functioning @tywide centralized health care sys- of hospital employee who was a!!eged as- |
;

Even if applicable, Personal Privacy sn, . despite Department of Health's sailant, under ~eoun order exception to

postings of disciplinary dispositions of
. pH) glaim that disclosure would lead to. Personal Privacy. Protection Act, subject

--

Protection Law would not bar proposed
pntification of patients. New York to redaction of names of other patients'

I transit authority police officers where dia. hes Co. v. New York. State Dept. of mentioned in file and with proviso that no
_

I closures would only be to departmental .palth, 1997, 173 Misc 2d 310, 660 searches could be undertaken using social
personnel in departmental bulletins and 4,Y.S2d 810, affirmed 674 N.YS.2d 826. security or department of motor vehicles
would be necessary to performance of of. .t, Department of Health's (DOH) condi- identification numbers without further
facial duties pursuant to purpose of au- tions and/or limitations on disclosure of court authorization. Feliciano v. State,
thonty by acting to deter officers from vi. bealth care data under Freedom of Infor. 1997,175 Misc.2d 671,' 669 N.YS2d 457.

"( ^
olating proper police procedure. Reale v. S ,

' ,','y ,
4

, .

'y
' Klepper (1 Dept.1994) 204 A.D.2d 72,611 U v ~f . . a '. .

' ' '

h9s < 7.. . Civil remediesI N.Y.S2d 175, leave to appeal denied 84
! N.Y.2d 813,622 N.YS.2d 915,647 N.E2d gu -- *

* '

> ind ' Notes of Decisions121.

f School board did not engage in unwar. M'ta subject i Board's investigatory file containing infor-
g ranted invasion of teacher's privacy rights

through disclosure of teacher's unfitness %q - -

mation about the organization. Building a
y Better New York Committee v. New Yorkg

y for duty, as that disclosure was necessary P Data subject State Com'n. on Government Integrity,i

for board e internal functioning in pe'for.r
[ |drganization had no statutory standing 1988,138 Mise.2d 829, 325 N.Y.S.2d 488.j

mance of its duties and was therefore ( object to disclosure of State, Election
-

protected. Levine v. Board of Educ. of m., m ,,

N City of New York (2 Dept.1992)'186 j ,
'U , .

[ A.D.2d 743, 589 N.Y.82d 181, leave to 8) , ARTICLE 7-,OPEN ME,ETINGS LAW;

appeal denied 81 N.Y2d 710,599 N.Y.S.2d , - m, ,, , , . m m .' wM m o.
804,616 N.E.2d 159.-

, ' Cross Ikeferences
.

.' Y "W ' ''

> 5. ', Unwarranted invasion' of personal
.

Eseption for state tan equisition advisory couSe'd, see EC$ 4
~

['11.
, , ,t , d*4

'

' -

L privacy ;- g, ,"" ' - -
2 Disclosure by Department of the Lot. a -

5 tery of lists of lottery jackpot winners who J00. , Legislative de aration -

were already subject of publicly dissemi- y., . . A .. .

mmentaries

'

Law Revie* sand Journal
.

nated press release and their cities of | 5uq ' r
residence is not unwarranted invasion of ; ' eping the faith: A model local e 'es law tent and comrbentary. Mark Davies,eg
pers nal pr vacy of winners in violation of P 21 Fordham Urb.L.J. 61 (1993).b .3 i :. m w u 1- w r

-

personal privacy protection law,and thus, e _ _

3 .'

such lista are discoverable under Freedom p
f of Information Law (FOIL); expectation S.7 Not" o ecisions d''' *

,

of privacy on part oflottery participants is L Construction s uld be made publicly. MCI Telecom-
q tempered by acknowledgement on ticket (Open Meetings Law was ended to mu ' cations Corp. v. Public Senice Com'n.

-
y that they agree to be subject to lottery open decision-making proc of elected of tt State of N.Y. (3 Dept.1997) 231p rules, one of which requires winners t omcials to public while a same time pro- A.D2 ,659 N.Y.S.2d 563.3 allow use of his or her name and city of iacting ability of gover ent to carry outg'

residence to publicize winnirgs. Empire provisions of Open 2. Purp e
Ita responsibilities,( to be liberally con-Realty Corp. v. New York State Div. of Meetings Law ap Purpose ( Open Meetings Law is to

the Lottery (3 Dept.1997) 230 A.D2d 270, Arned in accordance with statute's pur- prevent muni ' al governments from de-
L 657 N.Y.S.2d 504. Jones. Gordon v. Village of Monticello, bating and deci g in private what they
it What constitutes unwarranted invasion me. 1995, B7 N.Y.2d '124, 637 N.Y.S.2d are required to d_ ate and decide in pub-
R of personal privacy for purposes of per- h,,661 hl.t.2d 691. he.: Gernatt Asp t Products, Inc. v.

b ornestone of Open Meetings Law in Town of Sardinia,19' ~ 87 N.Y2d 668,642> sonel privacy protection law is measured C
b Ay what would be offensive and objection- Diat 'hecisions made by public bodies N.Y.S.2d 164,664 N.E 1226.
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g g) PUOLIC OFFICERS LAWi

Note 9 Art. 5
taken oath, and had executed and filed Where an officer is not legab ap.
official bond. Becraft v. Strobel,1936, pointed he is not entitled to ig(oke the
158 Misc. 844, 287 N.YS. 22, affirmed powers conferred upon th ustices of ARTICLE 6-FREEDOM OF INFORMATION LAW

S
248 pp.Div. 810, 290 N.Y1 556, af. the Supreme Court und provisions

n and hi non be Sectionfirm '4 N.Y. 577.10 N.E.2d 560. }fFact tha uccessful candidate for of. Misc. 554.140 S. 308, affirmed 157 85. Short title.fice of coun commissioner of pubhc App.Div. 929, 42 N.Y.S.1124, affirmed 86. Definitions.welfare was supt 'sor of town on elec- 209 N.Y 3,103 N.E. 715. See, also, 87. Access to agency records.tion day created re nable doubt as to Close . Burden. 1914,163 App Div. 83, 88. Access to state legislative records.legality of his claim t ffice of county 34 ,ys 773-
commissioner, prechidm, im from ob. 89. General provisions relating to access to records; certain cases.Where there is a decided conflict be.taining delivery of books pc aining t 90. Severability'
such office under this section, tw, tween the affidavit of the two parties

- and it does not appear clearly and be.
standing he resigned office of su ,

signing the cenificate of election is enti-
nor

on day following election. rris '
yond a reasonable doubt that the person Illstorical Note

Wells,1936,158 M,sc. 87,2 N.Y.S. 9. tied to make the required certificate. the Former Article 6. Renumbered arti-i

Evidence that applica for order di- o'hier for the dehvery of the books and cle 7. Ll974 c. 578. g 2; renumbered
recting predecessor t n supervisor to papehshould not be granted. Matter of article 8 L1976, c. 511, 9 1.
deliver to applican ks, papers, mon- Bogask 8,59 Misc. 541. I11 N.YA
cy, and propert m his possession re. 922. Cross Referencesceived highes umber of votes cast at A mere denial ytitle is insufficient t
election for own supervisor, considered defeat the proceedmgTnder this section. D very and production of documents and things for inspection, testing,
with cert' cate of county clerk that town and the court will look inlMhe question copying or photographing, see CPLR 3120. .

,
jclerk d filed statement that applicant far enough to determine whelhcr or not; Division of history and public records, see Arts and Cultural Affairs law 4 57.01 jwas uly elected was prima facie proof the petitioner has a prima fac'Ihtitle.] et seq.

such election. In re Kilburn,1936, Matter of Brearton. 1904, 44 Misc. h7, Open Meetings Law, see section 100 et seq.157 Misc. 761,284 N.YA 748. 89 N.Y S 893.

Law Review Commentaries

Codification of government privileges in New York: official information and
identity of informers. 14 Albany LRev. 279 (1980).

1.rgitimizing the use of New York's Freedom of Information Law as a discovery
device in civil litigation: M. Farbman & Sons, Inc. v. New York City Health
and Hospitals Corp. 36 Syracuse LRev. 1125 (1985).

1

New York's Freedom of Information Law disclosure under the CPLR. and the
common-law privilege for official information: conflict and confusion
over "the people's right to know". 33 Syracuse LRev. 615 (1982).

The New York Freedom of Information Law, 43 Fordham LRev. 83 (1974).
1984 survey of New York law: local government. Stevenson. 36 Syracuse

LRev. 461 (1985).

United States Code Annotated

Public information; agency rules, opinions, orders, records, and proceedings,
see section 352 of Title 5. Government Organization and Employees.

'

9 WESTLAW ELECTRONIC RESEARCHj

|
j WESTLAW supplements McKinney's. Consolidated Laws and is useful for

' additional research. Enter a citation in INSTA-CITE for display of any
parallel citations and case history. Enter a constitution or statute citationi j in a case law database for cases of interest.

Example query for INSTA-CITE: IC 403 N.Y.S.2d 123
( Example query for New York Constitution:

N.Y.Const. Const. Constitution /s 6 VI +3 3246
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g 84 PUBLIC OFFICERS LAW FRFF. NOM OF INFORMATION IAW 9 84
Art. 6 Art. O M3

Notes of DutslonsExample query for statute "Public Officers" /5100
Construction I facto solely because the applicant is alsoAlso, see the WESTLAW Electronic Research Guide following the Explana. Construction with other laws 2 a litigant. Burke v. Yudelson, 1976.51

t. ion. Public interest pri liege 4 A.D.2d 673. 378 N.YS.2d 165.
Purpose 3 Parallel federal case law construing
Relation of data to agency 5 Freedom of Information Act 15 USC.A.

9 552 et seq.l. which is statutory model
I of Freedom of Information 12w (McKin-
| 1. Construction ney's Public Officers Law 9 84 et seq.l. is

Public disclosure laws are liberally instructive in construing Freedom of In-@ 84. Legislative declaration
'

construed to allow maximum access to formation Law. Michael v. Commimica-
. . - documents and statutory exemptions are tions Workers of America AFl-CIO.

The leg. lature hereby finds that a free soc.iety is mamtamedis narrowly construed. Miracle Mile Asso. 1985,130 Misc.2d 424,495 N.YX2d 569.

when government is responsive and responsible to the public, and ciates v. Yudelson, 1979. 68 A.D.2d 176, See, also. Fink v.1.cfkowitz, 1979. 47
417 N.Y12d 142, appeal denied 48 N.Y.2d 567, 419 N.Y12d 467, 393

: when the Public is aware of governmental actions. The more open
. .

N.Y.2d 706. 422 N.Y12d 68. 397 N.E2d N.E2d 463; llawkins v. Kurlander,
_

a government .is with its citizenry, the greater the understandm.g 758. See. also, Clegg v. Bon Temps. Ltd 1983. 98 A.D.2d 14, 469 N.Y12d 820;

and participation of the public in government. 1982,114 Misc.2d 805. 452 N.YX2d 825; Burke v. Yudelson, 1975,81 Misc.2d 870,
Szikszay v. Buelow, 1981,107 Mic.2d 368 N.YS2d 779, affirmed 51 A.D.2d

- 886,436 N.YX2d 558; American Broad. 673. 378 N.YS2d 165.
As state and local government services increase and public prob- casting Companies, Inc. v. Siebert,1981 Distinction between Federal Informa-

lems become more sophisticated and complex and therefore harder 110 Misc.2d 744. 442 N.Y12d 855; Pool- tion Act, 5 UAC.A. 9 552, and this arti-
to solve, and with the resultant increase in revenues and expendi. er v. Nyquist, 1976,89 Misc.2d 705. 392 cle is that the federal statute is not based

i . .
N1S.2d 948. upon a fundamental finding that the

tures, .t is incumbent upon the state and its localit.ies to extend public should have unimpaired access to
public accountability wherever and whenever feasible. 2. Construction with other laws records. Polansky v. Regan. 1980, 103

This article may not be used by party Misc.2d 606,427 N.YA2d 161. modified

n
' The pcople's right to know the process of governmental decision. in litigation as a substitutc for the liberal on other grounds 81 A.D.2d 102. 440

and varied discovery techniques provid. N.YS2d 356.
making and to review the documents and statist.ics leading to ed by the Civil Practice Laws and Rules. This article broadens category of those i
determinations is basic to our society. Access to such informat,on llawkins v. Kurlander. 1983. 98 A.D.2d to whom records are required to be ;i

14. 469 N.Y12d 820. See, also. Moussa made available, by school district be. Ishould not be thwarted by shrouding it with the cloak of secrecy or v. State. 1983, 91 A.D.2d 863, 458 N.Y. yond disclosure required by the Edu-
confidentiality. S.2d 377. cation Law 9 2116. Matter of Duncan,

Disclosure provisions of section 1977. 00 Misc.2d 282, 394 N.Y.S.2d 362.

The legislature therefore declares that government is the public's 280s-a of the Public IIcalth Law were This section does not abolish prior and
n i impliedly repealed by the enactment common-law privilege for official infor.business and that the public, individually and collectively and of the Freedom of Information law in mation, but use of the privilege requires

represented by a free press, should have access to the records of this article; nor did the legislature impli- more than mere assenion thereof; it re-
government in accordance with the provisions of this article. edly repeal section 2805-a when it enact- quires determination of the public inter-

ed Public IIcalth Law 9 2803-b, since est. Application of Dwyer. 1975. 85
(Added L1977,c.933,9 1.) the sections are not in irreconcilable Misc.2d 104,378 N.Y12d 894.

conflict, though both require submission
of financial information. St. Joseph's 3. Purpose
Ilospital IIcalth Center v. Axelrod,1980, Purpose of this article is not to enable
74 A.D.2d 698,425 N.YX2d 669, appeal persons to use agency records to frus-'''dC81 NOl' denied 49 N.Y.2d 706,428 N.Y12d 1026, trate pending or threatened investiga-

Effective Date. Section effective Jan. Derivation. Former section 85, added 405 N.E2d 711 tions nor to use that information to con.
1.1978, pursuant to Ll977, c. 933, 9 8. Ll974, c. 578. 9 2; amended L1974, c. The Freedom of Information Law, this struct a defense to impede a prosecution.

_

i 579, 9 1; repealed by L1977, c. 933,9 1. anicle, did not abolish the common. law Fink v. lefkowitz. 1979, 47 N.Y.2d 567,
,

privilege for official information. Dela- 419 N.Y12d 467,393 N.E2d 463.
-

i ney v. Del Bello, 1978, 62 A.D.2d 281 Purpose of freedom of information
405 N.YA2d 276. law [McKinney's Public Officers law$ | Library References

I Discovery provisions of CPLR Article 9 84 et seq.] is to promote people's right
American Digest System 31 do not restrict disclosure of records to known process of governmental deci.

Freedom of information laws in general, see Records 650 et seq. made public under this article; if doc- sion making and law must be liberally
Encyclopedia uments are available to the public under construed to grant maximum public ac-

Access to and right to use records, see CJ.S. Records 9 35. the latter, they are not restricted ipso cess to governmental records. Lucas v.
249

._ .. . .

. .

_ _ _ _
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g 84 PUBLIC OFFICERS LAW FREEDOM OF INFORMATION LAW $ 86
Note 3 Art. 6 Art. O

Pastor. 1986.117 A.D.2d 736, 498 N.Y. Broadcasting Companies, Inc. v. Siebert. 5. Relation of data to agency 1980, 50 N.Y.2d 575, 430 N.YX2d 574
408 N.E.2d 945.

S.2d 461. 1981,110 Misc.2d 744,442 N.YS.2d 855. In applying this article, no distinction
N n sectnon or i 7

Legislative purpose behind enactment This article is designed to make avail. is to be made between volunteer orga.
, ( _

of this article is " people's right to know." able to the public documents generated mzation on which local government re' mation is sought be agency making deci.
Miracle Mile Associates v. Yudelson, by and in the possession of government lies for performance of essential public s on to whi:h information relates. Doo.
1979. 68 A.D.2d ITS, 417 N.Y12d 142, unless a compelling reason requires service and organic arm of government = lan v. Board of Co+p Educational Scr-
appeal denied 48 N.Y.2d 706, 422 N.Y. their confidentiality. Gannett News Ser. when that is the channel through which vices, Second Supervisory Dist. of Suf.
S.2d 68,397 N.E.2d 758. See, also. Unit. vice. Inc. v. State Office of Alcoholism such services are delivered. Westchester folk County, 1979. 48 N.Y.2d 341, 422
ed Federation of Teachers v. New York and Substance Abuse, Division of Sub- Rockland Newspapers, Inc. v. Kimball. N.YS.2d 927,398 N.E.2d 533.
City I!calth and Itospitals Corp.,1980, stance Abuse Services, 1979. 99 Misc.2d
104 Misc.2d 623. 428 N.YA2d 823. 235,415 N.Y12d 780. 5 E su e

Broad access to government records legislative intent in enacting this arti-
granted by this article is not conditioned cle was to make available, on demand- This article shall be known and may be cited as the " Freedom of
on purpose other than to acquaint apph- any mformation in possession of any informat. ion Law.,,

,

cant with "the process of governmental governmental agency in state, subject to
decision making." Glantz v. Scoppetta, limitation only when agency could prove (Added L1977,c.933,9 1.)
1978, 66 A.D.2d 716, 411 N.Y12d 295. the legitimate public interest or a recog-

Ixgislature intent, as embodied in this nizable private right justifying refusal to
disclose the information. New York Historleal Notesection was to increase understanding
Teachers Pension Ass *n, Inc. v. Teachers' Effective Date. Section effective Jan. Former Section 85. Section, whicht.nd participation of public and govern.
Re t Syste t of N Y 1,1978, pursuant to L1977, c. 933, 9 8. related to legislative intent, was addedment,and to extend public accountability

df' 71 A.D.2d b50, 422 N.YA2d Derivation. Former section 86. added L1974. c. 578, 9 2: amended L1974, c.by givmg pubhc ummpaired access t
records of government and its process of L1974, c. 578. 9 2: repealed by L1977 579,9 1: repealed by L1977, c. 933,9 1:
decision making; governmental material 389* c.933,9 1. and is now covered by section 84.
which is prepared solely for purposes of

4. Public Interest privilege
l litigation is simply not the type of gov.

ernmental record to which public has See, also, annotations relating to denial IJbrary References

been given access. Westchester Rock- of amss to agency records set out under American Digest System
land Newspapers. Inc. v. Mosczydlowski, section 87. Freedom of information laws in general, see Records *=50 et seq.
1977, 58 A.D.2d 234, 396 N.YA2d 857. "Public interest" privilege attached Encyclopedia

Goal of this article is to give the public only to certain confidential communica- Access to and right to use records, see CJA Records 9 35,
fim access to the documents involved in tions between public officers in perform-
government decision making, not to ease ance of their duties, and was not applica.
the research burden of private litigants, ble in employee's action against private $ 86. Definitions
rlthough this may well have been the employer for alleged wrongful discharge

th,s article, unless the context requires otherwise:intention of the separate federal sanc- in which no public official or govern- As used m, i

tion, under the federal Freedom of In- mental agency was involved. Zampatori
1. ,,Jud. .ictary" means the courts of the state, including any mu-formation Act. 5 UAC.A. 9 552, for the v. United Parcel Service, 1983,94 A.D.2d

failure to index final opinions. D' Ales. 974, 463 N.YA2d 977, on remand 125 nicipal or district court, whether or not of record.
sandro v. Unemployment Ins. Appeal Misc.2d 405,479 N.YA2d 470. 2. , State legislature,, means the legislature of the state of New

, ,

Bd.,1977, 56 A.D.2d 762, 392 N.Y.S.2d Police penonnel records used to evalu-
433. ate performance toward continued em- York, including any committee, subcommittee, joint committee,

Purpose c! this article is to allow max- ployment or promotions are exempt select committee, or commission thereof,
imum access to documents and agency from this article and common-law public
has burden of proving that requested interest privilege against disclosure as 3. " Agency" means any state or municipal department, board,
records are exempt from disclosure if it recognized in Cirale, continues with re- bureau, division, commission, comrsittee, public authority, public
denies access to them. Steele v. New spect to such records. Wunsch v. City of corporation, council, office or other governmental entity Perform.
York State Dept. of IIcalth. 1983, 119 Rochester, 1981,108 Misc.2d 854, 438
Misc.2d 963, 464 N.YA2d 925. See, N.YX2d 896 ing a governmental or proprietary function for the state or any one.

tiso, lierald Co. v. School Dist. of City of Common-law public interest privilege, or more municipalities thereof, except the judiciary or the state,

Syracuse, 1980,104 Misc.2d 1041, 430 which is available to public agencies to legislature.
'

N.YA2d 460. prevent disclosure when public interest
This article was enacted to enhance, to would be harmed if material sought 4. " Record * means any information kept, held, filed, produced'i

fullert permissible extent, access of pub- were to lose its cloak of confidentiality, or reproduced by, with or for an agency or the state legislature, in
lic and news media to records and infor- was not abolished by this article. Young any physical form whatsoever including, but not limited to, reports,

wt in possession of state and local v. Town of Huntington, 1976,88 Misc.2d
statements, examinat,ons, memoranda, op,m,ons, folders, files,aow ,nental agencies. American 632,388 N.YA2d 978. I i t

*ea 251i
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5 86 PUILIC OFFICERS LAW FREEDOM OF INFORMATION LAW g 86
Art. 6 Art. 6 Note 5

books, inanuals, pamphlets, forms, papers, designs, drawings, maps, subject to this article: however, this does Files in possession of Clerk of Crimi-
not mean that OCA must make all nal Court of city of New York are " pub-

photos, letters, microfilms, computer tapes or discs, rules, regula. records in its possession available to the he records" which may be fully exam-
tions or codes. public; in its discretion OCA may, for ined by any person, unless papers have

(Added L1977, c. 933, 9 - 1.) example, withhold records protected been scaled from public scrutiny by
from disclosure by state or federal stat. court by terms of a statute. Werfel v.
ute, records,which, if disclosed, would Fitzgerald. 1965,23 A.D.2d 306. 260 N.Y.

Illstorleal Note const tute an unwarranted invasion of S.2d 791.

Effective Date. Section effective Jan. Former Section 86. Section, which the privacy of an individual, or records Retention of physician of The New
compiled for law enforcement purposes. York State Institute for ik Research1.1978, pursuant to L1977. c. 933, 9 8. related to short title. was added L1974, :

! where the release of such records would in Mental Retardation as a private exam-Derivation. Former section 87, added c.578,9 2: repealed by L1977. c.933,
' interfere with law enforcement investi- ining physician did not confer upon phy.L1974, c. 578, 9 2. and repealed by % 1: and is now covered by section 87.

L1977, c. 933, 9 I. gations, judicial proceedings, or the con. sician's repost an " official state agency"
I fidential rights of a defendant. Q uirk v. status which would permit, solely on

Evans,1982,116 Misc.2d 554, .555 N.Y. 5uch ground, disclosure of report to par-
IJbrary References S.2d 918.

t.ies m medical malpractice action.
Ravo by Ravo v. Rogatnick, 1982, 117

American Digest System . ,,

Freedom of information laws in general, see Records *=50 et seq. Dio the u came t in ap Notes made by Secretag of State
Encyclopedia plication of this article. Dunlea v. Gold. B ard of Regents during the course of

Access to and right to use records, see CJ.S. Records 9 35. | mark,1975, 85 Misc.2d 198, 380 N.Y. pen an pu e mee ngs we rews'

S.2d 496, modified on other grounds 54 of the Board of Regents or the Edu-
Notes of Dectslons A.D. 446, 389 N.YS.2d 423. cation Department and were subject to

,

c mpuls ry disclosure under this article. ]Agency 2 tion Law. Capital Newspapers v. Whal- 3. Record-Generally Warder v. Board of Regents of Umversi- j

Court I en,1987, 69 N.Y.2d 246, 513 N.Y.S.2d Minutes of insurance company meet. ty of State of N.Y., 1978. 97 Misc.2d 86.,

Judiciary 1 367, 505 N.E.2d 932. t
ings given h de companies to Insur. 410 N.Y.S.2d 742.

Record P 2bhc authority is not subject to gen. ;

ance Department for its examinat,oni
Generally 3 eral provisions of law applicable to in_

CO.nstituted , records within meaning of 4. - Assessment records
Assessment records 4 spection of public records of govern- this article and thus were subject to pub- Applications for exemption pursuant
Personal papers 5 ment, and in absence of provision autho- lic review. Washington Post Co. v. New to section 467 of the Real Property Taxrizing tollpayer or citizen to examine York State Ins. Dept., 1984. 61 N.Y.2d Law are public records. 4 Op. Counselpapers of authority, there is no such | 557, 475 N.YS.2d 263, 463 N.E.2d 604. S.D.E.A. No.102.

1. Judicing right. New York Post Corp. v. Moses, i

1961,10 N.Y.2d 199,219 N.Y.S.2d 7,176 Stenographer's original stenographic Real property assessment revaluation
State Board of Law Examiners exer. N.E.2d 709. notes are " records or other papers" with- data being compiled by an independent

cised judicial function in dischat;;c of its in meaning of former section 66. New appraisal company for eventual use in aduties and, therefore was part of "judi. City was an agency as defined in sec- i

ti n 86 and documents of "Ilomestead York Post Corp. v. Leibowitz,1957, 2 county. wide reassessment program are
ciary" exempt from disclosure require. Committee," which was composed of N.Y.2d 677, 163 N.Y.S.2d 409, 143 not " records" subject to public rights toments of this article. pasik v. State Bd. access within this article. 7 Op. Counselseveral members of the common council N.E.2d 256.of Law Examiners, 1984,102 A.D.2d 395, ,

and representatives of city departments | Freedom of Information Law was not
* ' '

478 N.Y.S.2d 270. Assessors' workbooks or field books* " " " "
Legislature, in enacting this article, in- apbe s7o ha e o reside i1 applicable to complaint of unsuccessful

bidder on contract to transport and de. e nstitute pubhc records which may be
tended the phrase " courts of the state" to properties for nominal consideration * i

, have its commonly understood, meaning, and of the " Mayor's Task Force on Aban liver voting machinea, for unauthorized [ . ed or copied. 4 Op. Counsel S.B.. 25.

|
use and release of its prior " route list" by

| viz., tribunals adjudicating rights and doned flousing " which determined defendants in solicitation for bids, be.status. Ouirk v. Evans, 1982, 116 whether abandoned housing should be 5. - Persona 1 papers
Misc.2d 554,455 N.Y.S.2d 918. referred to the homestead program. con. cause " route list" prepared by plaintiff

Former mayor's correspondence.
Office of court administration is not a stituted records kept and held by the city was not document within statutory defi.

| " court" within meaning of this section within meaning of this article, despite nition of " record." PJ, Garvey Carting which concerned matters of personal na.
ture, and his correspondence, which& Storage. Inc. v. Erie County, 1986,125

I and therefore this article applied to it. contention that the committees had no .

A.D.2d 972, SIO N.Y.S.2d 365. e neerned activities of county Dem,ocrat-8Babigian v. Evans, 1980, 104 Misc.2d governmental capacity and were adviso. ' "

eIdh
'"

136, 427 N.Y.S.2d 688. on andw n cre ed by t cit i Urban renewal correspondence, data h ia f tha as pt
Y* *" "* *'' ". t t be deemed city and, therefore, constituted " record"*"

! 2. Agency Syracuse, 1981, 80 A.D.2d 984, 437 N.Y.
66 r v Cler a3or a d . oh FI S2d 4 ,a d smi 2dCity, which was holding former of n io bsent spe

or s personal correspondence. was ,may.4 . . , 0.

i
, ,

Trustees of Incorporated Village of cific statutory exemption. Capital News.gov.
q ernmental entity and, therefore, agen. Off,ce of Court Admu, u,stration is an

| Rockville Centre,1%8, 30 A.D.2d 822, papers v. Whalen, 1987, 69 N.Y.2d 246,
ev for imrtwes of I-reedom of Informa. agency, not a court, and is therefore 292 N.Y.S.2d 575. 513 N.Y.S.2d 367,505 N.E.2d 932.

. - . .. .
____
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g 87 PUILIC OFFICERS IAW Art. 6Art. O

ii deprive a person of a right to a fair trial or impartial adjudi-
5 87. Access to agency records

cation;

1. (a) Within sixty days after the effective date of this article, the identify a confidential source or disclose confidential infor-....

'"
governing body of each public corporation shall promulgate uni- mation relat,ng to a enminal investigatiom ori

,

form rules and regulations for all agencies in such public corpora- iv. reveal criminal investigative techniques or procedures, ex-
tion pursuant to such general rules and regulations as may be
promulgated by the committee on open government in conformity cept routine techniques and procedures;

with the provisions of this article, pertaining to the ad;n nistration (f) f disclosed would endanger the life or safety of any person;
of this article. (g)~ are imcru xu ^ .-a,% imials which are not:

(b) Each agency shall promulgate rules and regulations, in con- statistical or factual tabulations or data;i.

formity with this article and applicable rules and regulations prom- .

ii. instructions to staff that affect the public;
utgated pursuant to the provisions of paragraph (a) of this subdivi.

!sion, and pursuant to such general rules and regulations as may be iii. final agency policy or determinations; or
promulgated by the committee on open government in conformity h'tamni audits, including but not limited ta mAitt, performed
with the provisions of this article, pertaining to the availability of by theSomptrotter and~the tederai govciumewh
records and procedures to be followed, including, but not limited

(h) are examination questions or answers which are requestedto:
prior to the final administration of such questions.

1. the times and places such records are available;
(i) are computer access codes.

ii. the persons from whom such records may be obtained, and _

.Y Each agency shall maintain:
,

i
= iii. the fees for copies of records which shall not exceed twenty-

five cents per photocopy not in excess of nine inches by fourteen (a) a record of the final vote of each member in every agency:

inches, or the actual cost of reproducing any other record, except proceeding in which the member votes;i ' '

when a different fee is othergprese d b g u gt . 2 W'5 (b) a rec rd setting forth the name, public office address, title
shall, in ance wiIh ifs pubhshed rules, and salary of every officer or employee of the agency; and2. hge -

make available for suspccaon ;gnd copying all records, except (c) a reasonably detailed current list by subject matter, of all
that such ge may deny access to recoius e , Q reof records in the possession of the agency, whether or not available

,

under this article.
(a) are specifically exempted from disclosure by state or federal 4. (a) Each state agency which maintains records containing

statute; trade secrets, to which access may be denied pursuant to paragraph

(b) if disclosed would constitute an unwarranted invasion of
(d) of subdivision two of this section, shall promulgate regulations

personal privacy under the provisions of subdivision two of section. in conformity with the provisions of subdivision five of section
eighty-nine of this article pertaining to such records, including, buteighty-nine of this article; n t limited to the following: I

(c) if disclosed would impair present or imminent contract (1) the manner of identifying the records or parts;awards or collective bargaining negotiations;

Cd) m tr ets or are m * ior ilie~ regulation of (2) the manner of identifying persons within the agency to whose-
* *

commercial ent &!-A would cause substantial custody the records or parts will be charged and for whose inspec-
!

|' i e competitive position of the subjecD5terprise; tion and study the records will be made available;'

(e) are compiled for law enforcement purposes and which, if (3) the manner of safeguarding against any unauthorized access
to the records.disclosed, would:

)I- 1. interfere with law enforcement investigations or judicial pro. (b) As used in this subdivision the term " agency" or " state agen-
cy" means only a state department, board, bureau, division, council

m



- - - _ - -_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ .
.

, .,

9 87 PUBLIC OFFICERS LAO FItMOM OF INFORMATION IAW 5 87
Art. O Art. 6

Publ n
or office and any public corporation the majority of whose mem.
bers are appointed by the governor. Board d-

4 (Added L1971, c. 933, g 1; arnended L1981, c. 890,9 1; L1982, c. 73,6 1; Elections, see 9 NYCRR Part 6202, set out in the Appendix to Bk.17,

f L1983, c. 80, g 1; L1984, c. 283, 9 1; L1987, c. 814, 6 12.) Election Law.
Equalization and _-t. see 9 NYCRR Part 185-I.
S CI*I **If*'** see 18 NYCRR Part 226.Historical Note Commission of investigation, see 21 NYCRR Part 700.

,

1987."-:-'--.-/. Subd. 2, par. (g). Effective Date and Applicability of Commission on--

cL (iv). L1987, c. 814, 5 12, added cl. A..u- "__ a.t by-L1984, c. 283. Sec- Cable television, see 9 NYCRR Part 589.--

#*U E # # I" U ""*7
(i) a th s o s !! er -- Subd.2.39,4 -. Y rk Rules of Court pamphlet.

r'984' effect immediately iJune 26,1984] andL1984. c. 283 6 I eff. June 2 l
added par. (i). shall apply to any request pursuant to Council on children and families, see 9 NYCRR Part 8201.

article six of the public officers law for Crime victims board. see 9 NYCRR 525.15.
(

Ll9 , eff. y1 598 which there is no final determination." - Department of-

substituted "open government" for " pub. -Ll982. c. 73. Amendment by sec. Agriculture and Markets, see 1 NYCRR Part 360.,

lic access to records" tion I of L1982, c. 73, eff. Oct. 15,1982. Civil Service, see 4 NYCRR Part 80 set out in the Appendix to Bk. 9
and applicable after that date, pursuant i Civil Service law.Subd. I. par. (b), opening clause. to secti n 3 f L.1982. c. 73, set out as a Commerce, see 5 NYCRR Part 1.L1983, c. 80. 5 1, eff. May 10, 1983, n te under section 89*substituted "open government" for " pub. Correction, see 7 NYCRR Part 5.,

| lic access to records" -L1981, c. 890. Amendment by sec-
| Education, see 8 NYCRR Part 187.

tion I f L1981, c. 890, eff. July 31- Environmental Conservation, see 6 NYCRR Part 616.! 1982 *.__. ...:. Subd. 1, par.(b)."

L1982, c. 73. 9 I, in subpar. (iii) substi. t.981, and applicable as provided by sec.
I

! Health, see 10 NYCRR Part 50.
o 981 c. 890, set out as a notetuted " statute" for " law". ; Insurance, see 11 NYCRR Part 241.

Labor, see 12 NYCRR Part 700.1981 ."_ . ../. Subd.4. L1981 '

Da e. Sec .on f .ve ac. 90 91, eff. July 31,1981, added Law, see 13 NYCRR Part 120.
Mental Hygiene and its facilities, see 14 NYCRR Part 8.

t b Derivation. Former section 88, inEff I Date of - *

14; EmpiratE"-.~ AmenEmenPart, added Ll974, c. 578,9 2; amended Motor Vehicles, see 15 NYCRR Part 160.
Ll987, c.

by L1987. c. 814, 9 12. effective Aug. 7 L1974, c. 579, 99 2 to 4; L1974, c. 580, !
Social Services, see 18 NYCRR Part 340.

1987, and shall remain in full force and 9 1; repealed by L1977, c. 933, 91.
- State, see 19 NYCRR Part 80.

Taxation and Finance and the State Tax Commission, see 20 NYCRReffect until Jan.1,1994, at which time Former Section 87. Section. which t
Ll987, c. 814 shall be deemed repealed, related to definitions, was added L1974 Part 800.
pursuant to section 14 of L1987, c. 814, c. 578, 9 2; repealed by L1977, c. 933, Transportation, see 17 NYCRR Part 1.

'
set out as a note under section 88. 91; and is now covered by section 86. Division of-

Budget, see 9 NYCRR Part 145-1.
Cross References Criminal justice services, see 9 NYCRR Part 6150.

Confidentiality of personnel records of police officers, firefighters and correc- !
Housing and Community renewal, see 9 NYCRR Part 2650.

tion officers, see Civil Rights Law $ 50-a. Human rights, see 9 NYCRR 466.6.

Division of criminal justice services, duties regarding data and statistics, see Parole, see 9 NYCRR Part 8008.
Probation. see 9 NYCRR Part 368.Executive law 9 837. 7

Official compilations of codes, rules and regulations, see Executive Law g 102. Substance abuse services, see 14 NYCRR Part 1060.'

Rule-making procedure of state agencies, see generally, State Administrative Veterans' affairs, see 9 NYCRR Part 8450.
'Procedure Act 9 201 et seq. Youth, see 9 NYCRR Part 166-2.

Higher education services corporation, see 8 NYCRR Part 2002.
New York Codes, Rules and Regulations Industrial Board of Appeals, see 12 NYCRR Part 73.

Medical care facilities finance agency, see 21 NYCRR Part 2200.t
Confidentiality of documents submitted to the Department of Environmental Metropolitan transportation authority, see 21 NYCRR Part 1090.Conservation regarding- ,

e Municipal assistance corporation for the city of New York, see 21 NYCRRAir pollution control. see 6 NYCRR 200.2.
Mined land reclamation, see 6 NYCRR 420.3. t Part 5400.

Solid waste management facilities, see 6 NYCRR 360.1. New York city transit authority, see 9 NYCRR Part 1053.
Taxation of forest lands, see 6 NYCRR 199.3. Office for local government, see 9 NYCRR Part 207.

'
Public access to records - Office for the aging. see 9 NYCRR Part 6650.

Adirondack park agency see 9 NYCRR Part 587. Office of general services, see 9 NYCRR Part 330.
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'

Art. O Art. 6 No'' 1

.
f Public access to records--Continued law Review Commentaries

{
Office of parks, recreation and historic preservation, sec 9 NYCRR Part 461 dpmm W5bb M &WMeh d

n 2
Permanen commission on p lic employee pension and retirement systems, g.

comm n-law privilege for official infortnation: conflict ard confusion
Public authorities control board, see 21 NYCRR Part 2700. over "the people's nght to know . 33 Syracuse LRev. 615 (1982).
Public Service Commission see 16 NYCRR Part 6.
State and local agencies, including counties, cities, towns, villages, school

districts and fire districts, see 21 NYCRR Part 1401. Library References

State- American Digest System
Athletic commission, see 19 NYCRR Part 211. Matters subject to disclosure, see Records *=54 et seq.
Cemetery board, see 19 NYCRR Part 201. Encyclopedia
Consumer protection board, see 21 NYCRR Part 4600. Records subject to inspection, see CJS. Records 9 36.
Dormitory authority, see 21 NYCRR Part 4700.
Energy office, see 9 NYCRR Part 7801. set out in the Appendix to Bk. f HTSTIAW FJectronic Research

17%, Energy Law.
|

liousing finance agency, see 21 NYCRR Part 2150. See WESTIAW guide following the Explanation pages of this volume.,

Insurance Fund, see 12 NYCRR 450.11. 4

Liquor Authority, see 9 NYCRR Part 95, set out in the Appendix to Bk. 3. Notes of Decisions
Alcoholic Beverage Control Law.

l 1. GENERALLY 1 to 30Police, see 9 NYCRR Part 483. DE M M ACC W MMM
! Power authority, see 21 NYCRR Part 453.

ti Racing and wagering board, see 9 NYCRR Part 5400. !
I

4 Register of historic places, see 9 NYCRR 427.8.
Thruway authority, see 21 NYCRR Part 108- f L GENERALLY [McKinney's Public Officers 12w 9 87,,

d University of New York, see 8 NYCRR Part 311. .. subd. 2(b)], involves pure statutory read-
""

; Teachers' retirement system. see 21 NYCRR Part 5019. ing and analysis, and there is no basis to
{

k Urban development corporation, see 21 NYCRR Part 4201. Construction I rely on any special expertise of the po-
Workers' Compensation Board, see 12 NYCRR Part. 425, set out in the Construction with other laws 2 lice department and thereby accord its

Appendix to Bk. 64. Workers' Compensation 12w. i Fees 6 statutory interpretation any particular
. Lists of records 10 deference. Capital Newspapers Div. of

Submission of notices and filings in relation to agency rulemaking action, see Latigation IIcarst Corp. v. Burns, 1985,109 A.D.2d
4 generally,19 NYCRR Part 260 et seq. t 92,490 N.YS.2d 651 affirmed 67 N.Y.2dg,,,,,ggy g3

- Unemployment insurance and employment service records not subject to this Mate 1 mis prepared for 12 562, 505 N.YS.2d 576, 496 N.E.2d 665.
section, see 12 NYCRR 700.4. ? Mandatory nature of section 3 Purpose of this article is to provide

Materials' prepared for litigation 12 public with access to information with
i Name, etc., of officers and employees, respect to manner in which the govern-West's McKinney's Forms

recordkeeping - --- r u 9 mental decision-making piucess is con-
Recordkeeping C._- -;! ducted and that, in furtherance of thatThe following forms appear in Selected Consolidated Laws Forms under section 87

of the Public Officers Law- Generally 7 Purpose, provisions exempting govern-
mental documents are to be narrowlyUsts of records 10 construed. llawkins v. Kurlander,1983,

h Judgment in Article 78 Proceeding Granting Petition to Compel Power Authority Name, etc., of officers and employ-, 98 A.D.2d 14, 469 N.Y.S.2d 820. See,to Disclose Names and Addresses of Property Owners Over Whose Land ,,, 94

Proposed Power Transmission Lines Will Pass, see Form 1. Votes of members 8 als , Polansky v. Regan, 1981,81 A.D.2d
102, 440 N.YS.2d 356; Zuckerman v.Notice of Petition in Article 78 Proceeding to Compel Power Authority to Records within section 4*

] 5' 85 N*Y'S d 8 1*Disclose Names and Addresses of Property Owners Over Whose Land Regulations 5
Proposed Power Transmission Lines Will Pass, see Form 2. Rules and . ~ * z 5 In regard to determining whether

, Petition in Article 78 Proceeding to Compel Power Authority to Disclose Names Votes of _.., recordkeeping re.*

re ical m
{tl and Addresses of Property Owners Whose Land Proposed Power Trans. quirements 8

,
j mission Lines Will Pass, see Form 3. deny access to the records, the exemp.'j Petition in Article 78 Proceeding to Annul Determination of Budget Director that tion must be clearly delineated and this
J Files and Work Sheets Prepared for State Commission on Cable Television L 1. Construction section narrowly construed, the statu-

Were Not Discoverable, see Form 4. Construction of statutory exception tory language need not contain a specific
. Judgment in Article 78 Proceeding Annulling Determination of Budget Director from disclosure under Freedom of Infor- denial of disclosure, but, rather, it is,
g that Files and Work Sheets Prepared for State Commission on Cable mation law, i.e., exception dealing with sufficient that the clear intent of this
|

Television Were Not Discoverable, see Form 5. unwarranted invasion of privacy section mandates confidendality of the
258 259
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FREEDOM OF INFORMATION LAW @ 87E 87 PUBLIC OFFICERS LAW ,

Art. 6 Note 6Note 1 Art. 6
s

i proceedings or material. Iterald Co. v. of its actreditation by the Joint Commis. entitled to documents sought, including Public Officers Law $ 84 et seq. ap.
School Dist. of City of Syracuse,1980, sion on Accreditation of Ilospitals does copies of rbck allegedly made out to plies to county tax maps. Szikszay v.

e 104 Misc.2d 1041,430 N.YA2d 460. not mean that confidentiality, accorded administra*or of methadone mainte. Buelow. 1981.107 Misc.2d 886,436 N.Y.

to its Joint Commission on Accreditation nance progran in county and computer S 2d 558.
2. Construction with other laws of Ilospital survey report by virtue of printout for chetk. pursuant to this arti. Under this section. all Joint Commis-

See, dso, Nores of Decisions under sec. section of the federal Social Security cle. Vent v. Bates, 1982. 89 A.D.2d 567, sion on Accreditation of Ilospitals sur-
tion 84. Act. 42 USC.A. 9 1395bb, providing that 452 N.YS.2d 98- vey reports delivered in confidence to

Joint Commission may reicase to Secre-
| Disclosure of lottery records is in ac. the State Department of IIcalth, whetherRequirement of Insurance bw tary of flealth. Education and Welfare I cord with declared purpose of this arti- submitted in lieu of a Public flealth Law

99 26-a,29 for insurance companies to or state agency a copy of most current cle. Westchester Rockland Newspapers, survey or in connection with such sur.maintain certain records, mcluding min- accreditation survey and thereby be cli- Inc. v. Kimball. 1979. 72 A.D.2d 606,421 vey, shall not be available for public,

uses of insurance company meetings gible for medicare creates a similar im- N.YS.2d 112, affirmed 50 N.Y.2d 575. disclosure; however, all Joint Commis-and to provide reasonable access to munity from disclosure under state law. 430 N.YS.2d 574,408 N.E.2d 904. sion on Accreditation of Itospitals sur." " NassauSuffolk Ilospital Council. Inc. v. Ballots in referendum on extension of vey reports deliver,ed to the State Depart.rance a n e t and i e halen.1977. 89 Misc.2d 304, 390 NJ.
did not render those records confidential dairy promotion order and cooperative ment of IIcalth without such agreement. d 995.and thus exempt from disclosure under milk producer lists related thereto were of confidentiality may be available for
Freedom of Information bw where in. Discovery provisions of cpl.R 3101 et subject to disclosure. Gates v. Dyson. pubhc disclosure. Nassau,Suffolk Ilos.
surance Law did not include any refer- seq. do not restrict disclosure of records 1976, 55 A.D.2d 705, 389 N.Y.S.2d 154. pital Council. Inc. v. Whalen. 1977, 89
ences M confidentiality or prohibit ac- made public under this section; if doc- Misc.2d 304,300 N.LS.2d 995.Budget examiner's files and work
cess by others to the records. Washing. uments are available to public under this sheets for Cable Television Commission
ton post Co. v. New York State Ins, section, they are not restricted ipso facto | * * " " "E" "*were subject to discovery under this sec-
Dept.,1984. 61 N.Yld 557, 475 N.YS.2d solely because applicant is also a litigant. tion; however, the agency was entitled This article does not require an agency
263,463 N.E.2d 604. Novack v. Schuler, 1976,88 Misc.2d 796- to an opportunity to establish specific to develop a body of written law or poli.

8 NJS.2d 22"Minutes of business meeting of Parole exemptions. preferably by a sufficiently cy. McAulay v. Board of Ed. of City of

closure either under Correction Law
. andatory natum of secdon detailed affidavit to enable special term New Tork. 1978. 61 A.D.2d 1048, 403Board were not per se exempt from dis-

to determine the validity of the exemp. N.YS.2d 116, affirmed 48 N.Y.2d 659,
. 9 29 as unwarranted invasion of person- Freedom of Information Law obligates tion claimed. Dunlea v. Goldmark, 421 N.YS.2d 560,3% N.E.2d 1033.

al privacy, under investigatory files com. an agency to hold its records open to the 1976, 54 A.D.2d 446, 389 N.YS.2d 423 Resolution of town board requiring
'

piled for law enforcement purposes ex. public unless they fall with,m one of the affirmed 43 N.Y.2d 754, 401 N.YS.2d that town financial records and account
emption to this article or under com. eight specific exempt categories set forth 1010,372 N.E.2d 798. books be kept in town offices was not inin the statute. De Zimm v. Connelie,

i This section entitled petitioner and compliance with statute requiring gov.mon law privilege for official informa-
tion; and Supreme Court would be re. 1984. N2 A.D.2d 668. 479 N.YS.2d 871* other bona fide members of news media erning body of town to promulgate uni.
quired to inspect minutes in camera to affirmed 64 N.Y.2d 860. 487 N.YS.2d to inspect and copy village payroll form regulations 4 requiring each town320. 476 N.E.2d 646.determine to what extent, if any, min- records. Miller v. Incorporated Village agency to make its records available at
utes were exempt from disclosure for Disclosure requirements of this article ! of Freeport, 1976, 51 A.D.2d 765, 379 specified times and places [McKinney's,

those reasons. Zuckerman v. New York are mandatory, and as to those items N.YS.2d 517. public Officers bw 9 87, subd.1(b)]. as
State Bd. of Parole. 1976,53 A.D.2d 405, required to be dischned the agency must n uniform regulations were ptumul-
385 N.YS.2d 811. comply; if from experience it is deter- Tenured teachers whose positions as

nuned that this article needs revision it department heads had been abolished gated, and resolution m question was,

,

Rights Law 9 50-a governing confiden. should be directed to the attention of the
were entitled to inspect, pursuant to this aimed solely at town supervisor andBan on disclosure imposed by Civil ,

article official minutes of school board's town bookkeeper. Town of Nort, hum-
tiality of police personnel records could legislature. Dunlea v. Goldmark.3d, berland v. Eastman, 1985,129 Misc.2d4

not be avoided on ground that for pur. 1976, 54 A.D.2d 446. 389 N.YS.2d 423 |
meetings pertaining to its decision to
eliminate the teachers' positions and per. 447,493 N.YS.2d 93.

'"" 4 754. 401 NH2dpose of disclosure provision of Civil taining to the teachers' competency, but Exemption from disclosure may be ex.0 37 N.F 2 798-Rights Law 5 50-a the records requested board was not obliged to disclose min. pressed in a rule or regulation and still
; werc "r-levant and material"in proceed- t utes of its executive sessions. Gabriel v. be within ambit of a specific exemption4. Records within sectioning brought under this article seeking Turner, 1975, 50 A.D.2d 889, 377 N.Y. by this article. Iletald Co. v. School
j their disclosure; such records, exempt &e, aber annotations relating to defi. ! S.2d 527. Dist. of City of Syracuse. 1980, 104
i from provisions of this article, could not nition of record under section 86. bbor Department forms which were Misc.2d 1041,430 N.YS.2d 460.
! be " relevant and material"in a proceed Under this article, access to all files of used by employers to report informationi ing to require complianw with this arti- Commissioner of Mental Ilygiene and to the Unemployment Insurance Divi. 6. Fees
. cle. Gannett Co., Inc. v. James.1981 Attorney General concernir.g petitioner sion and which contained information Resolution of equalization committee
| 108 Misc.2d 862. 438 N.YS.2d 901, af- corporation. its affiliates and its leader. which was available elsewhere on of county legislature setting tax map^

firmed 86 A.D 2d 744. 447 N.YS.2d 781 ship was granted. Church of Scientolo- records which were net claimed to be copying fee of $4 per map was not aappeal denied 56 N.Y.2d 502. 450 N.Y. gy of New York v. State. 1979,46 N.Y.2d exempt from disclosure were not them. legislative act but was a ministerial act,

S.2d 1023,435 N.E.2d 1099. 906, 414 N.YS.2d 900, 387 N.E.2d 1216. selves exempt from disclosure under the and was not the type of action included
t

| Mere fact that a hospital licensed and Where petitioners presented appeal to Freedom of Information Law. Banigan within " prescribed by law" language of
operated in State, may be qualified to " head" of agency. petitioners did all they v. Roberts, 1986,135 Misc.2d 614, 515 this section that records are exempt'

receive federal medicare funds by virtue were required to do under law and were N.YS.2d 944. from fee schedule contained in the Law
e M1

.. . .
_ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _
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Not 6 Art. 6 h6
titioner of all records which were in sidewalk despite pendency of litigationi

. I
e]istence' Department would be re-; if "a different fee .is otherwise prescribed alization that certain facts relating to i and its place on trial calendar, under

by law." Szikszay v. Buelow. 1981.107 such employment must be public knowl. } uired to submit a list to petitioner of Freedom of Information Law. Fusco v.
phe documents in its possession which City of Albany. 1986.134 hiisc 2d 98. 500Misc.2d 886,436 N.YS.2d 558. edge, mcluding, e.g., public employee s -

A fee of one dollar per copy of photo. name, pubhc office address, fitic and
related to petitioner's demand. Steele v. N.YS.2d 763.a ital ews r D of 4graphs taken by village police depart. York State Dept. of IIcalth.1983 " Chief's Report" about fire was withinment may be charged, or where that is

N.YSId 651 affirmed 67 N.Y.2d 119 Misc.2d 963. 464 N.YS.2d 925. purview of this section and was dis-"
562. 505 N.YS.2d 5'76. 496 N.E.2d 665. In response to petitioner's request for coverable, and city did not we ri t'

ma be ta lis bI I 23

' -
OpState Compt. 569.1967' If county had never compiled a list of information and documents relatmg to refuse to disclose unless app scant

; A town police department may charge names of terminated employees sought incidents of violence at particular cor- sign affirmation that notice of claim was

;
a fee for supplying certified copies of this article did not require that one b rectional facility, Commissioner of Cor- not filed and would not be filed and that

M was required to rection chairman would be permitted to cause of action was not and would not
pohce reports of accidents. 16 OpState

be granted access to those lists and doc. prepare complete list of each document be brought against city. Application of,

* P' uments which specifically identify tne in his possession on subject of incidents Dwyer.1975. 85 Misc.2d 104. 378 N.Y.*

Where a town uses an 1.B.M. punch employees to be terminated and which of violence involving inmates at the cor. S.2d 894.
'

card file for chattel mortgages and con- effectuate their removal. Gannett Co rectional facility during years in ques-
ditional sales contracts instead of the Inc. v. Monroe County. 1977. 59 A.D.2d tion. using Commission employees to 12. - Materials prepared for
ordmary mdices, the fees for preparing 309 399 N.Y.S.2d 534, affirmed 45 perform such work, or would be re- Report of independent counsel. re-and furmshing lists of chattel mortgages N.Y.2d 954 411 N.YS.2d 557. 383 quired to permit petitioner access to the tained b county to evaluate possibility3and conditional sales filed during a par. N.E.2d 1151. Commission records for purpose of se- of recovery in a particular cisil lawsuit,ticular period should be the fees for pre- lecting documents which she desired to was not specifically exempted from dis-parmg certified copies of records. 12 10. - List of records have copied at her expense. Zanger v. closure by state or federal freedom of

j op. State Compt. i18.1956. The New York State Employees' Re- Chintund. 1980,106 Misc.2d 86. 430 N.Y. information laws. Austin v. Purcell. |

A 525 per page charge for copying tirement System was not required to cre. S.2d 1002. 1984,103 A.D.2d 827. 478 N.Y.S.2d 64.
school board election records is not un- ate a detailed listing by subject matter of Material which is exempt from disclo-reasonable. Op. Commissioner Educ. ts final opinions or conduct a search of II. Litigation-Generally

sure pursuant to CPLR 3101(d) govern-Dept. 1979.18 Educ. Dept. Rep. 276- its records and produce all documents Access to records of government agen~ ing scope of disclosure because prepared
referring. reflecting, or relating to a re- cy is not affected by fact that there is solely for puiposes of litigation is sim-,

7. Recordkeeping requirements-Gen- tirement applicant's deadline for chang- pending or potential litigation between ilarly exempt from disclosure under thiserally ing a retirement option. Wattenmaker person making request and the agency. article. Westchester Rockland Newspa-
This article was perverted by contract v. New York State Employees' Retire- M. Farbman & Sons. Inc. v. New York pers. Inc. v. Moscrydlowski. 1977. 58

under which state granted corporation ment System. 1983. 95 A.D.2d 910. 464 City llealth and llospitals Corp.1984 A.D.2d 234,396 N.YS.2d 857.
exclusive right to publish lists upon N.Y.S.2d 52, appeal denied 60 N.Y.2d 62 N.Y.2d 75. 476 N.Y.S.2d 69 464 .

in a0B po
.

which formula for medicaid reimburse- 555, 467 N.YS.2d 1030, 455 N.E.2d 487. N.E.2d 437.
9 9 r ement for prescriptions was based. S-P lt would be an unwarranted enlarge- Fact that petitioner was in litigation town building department records com-

*
,

; Drug Co.. Inc. v. Smith. 1978. 96 M,sc.2d ment of the purpose of this article to with village did not affect propriety of p; led during investigation of complaint
i

305. 404 N.YS.2d 161. require every agency to break down ev- petitioner s request for materials from that construction work at certain town
ery final order mto component topics village pursuant to freedom of informa- facilities was performed improperly and. tes o mem r'o and index it topically; accordingly, the tion law [McKinney's Public Officers in violation of town code were not pub.

. -

Use of secret ballot vote to dismiss Unemployment Insurance Appeal Board Law 9 84 et seq.]. Lucas v. Pastor,1986' lic records under the law. Young v.member of city housing authority board conformed to the spirit and letter of the 117 A.D.2d 736,498 N.YS.2d 461. Town of Iluntington, 1976. 88 Misc.2dthough m vmlatmn of statutes requiring law by labeling and separately listing by
open voting and record of manner m each label the broad variety of records it Fact that city was in litigation with 632. 388 N.YS.2d 978.

tractor from availing h,d not bar con-one f its contract rs di Engineer s report, which containedwhich each member voted. did not war- maintains. and by making them avail-
imself of nght opinion of a potential expert witnessrant annulment of board's determination able for public inspection. D'Alessandro

I and reinstatement of member in that v. Unemployment Ins. Appeal Bd.,1977, granted by tMs secdon to mspect' and who might be called on behalf of county
board had authority to determine em- 56 A.D.2d 762. 392 N.YS.2d 433. copy audits with respect to the contracts upon a trial to resist contractor's claim'

' * ue. C n 8 f r additional compensation to repair a
h'

ployment issue. Smithson v. Ilion Ifous- Under this articie petitioner w.as ent.- resort to discovery rules to attam such break in sewer line, and which had beenin Authority 1987 516 N YS.2d 564-
| affirmed 516 N.YS.2d 613-

s e rds relatmg material; absent any proof that doc- obtained by county for such express pur-to fall / winter 1982 drillmg mto areas uments were not exempt from disclosure pose, was not subject to disclosure underadjacent to flyde park landfill m towns by this article petition for access to such this article. Fitzpatrick v. Nassau Coun-9. -- Name, ete- of officers and em- of Niagara and Lewiston. New 'hork, in- record was properly granted. Burke v. ty. Dept. of Public Works. 19/5. 83p oyees cluding handwritten field logs, drafts of Yudelson. 1976. 51 A.D.2d 673,378 N.Y. Misc.2d 884. 372 N.Y.S.2d 939.Since tax dollars are spent to pay pub- air monitorinr; report relating to air- S.2d 165.lic employees, public has right to know borne chemi&Aontaminants and a cer-
certam facts relating to such employ- tam memorandum where Department of Agents of plaintiffs who had claim

agamst city, had a right to spect de- II. DENIAL OF ACCESS
- mment. and, though public employees are IIcalth failed to establish that such

not without right of privacy, acceptance records were exempt; however, to be panment of public works' records con- ,,

of' tmblic employment carries with it re- certain that Department would inform cermns prior wTitten notice of defects in en .

m
. _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ - _
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Noto 12 Art. 6 I Art. 6 Note 35- '

I
| | Answers 51 Statutory exemptions 31 Names of city employees, departments article. United Federation of Teachers*

'

Attorney-client privilege 52 Trade secrets 35 for which they worked and number of v. New York City llealth and llospitals
Chil Inwestigations, law enforcement sick time hours accumulated by each Corp 1980,104 Misc.2d 623, 428 N.Y.i

~

! records 41 employee were exempt from disclosure S.2d 823.
i Collectise bargaining, impairment of to newspaper publisher under this sec- Office of court administration failed to31. Statutory exemptions

- tion s exception for disclosure which justify nondisclosure of list of employees34
Confidential source or information. law Disclosure of 29 medical records, as would result in unwarranted invasion of paid $15,000 to $20.000 in back pay as

enforcement records 39 well as interagency memorandum. ex- personal privacy. Bahlman v. Brier, result of reclassification on ground that<

Contract awards, impairment of 33 cept as to statistical or factual tabu ~ 1983,119 Misc.2d 110,462 N.YS.2d 381. such list would impair imminent collec-
Danger to life or safety 43 lations or data was demed smce records t ve bargaining negotiations; funher-
Examination questions or answers 51 were not otherwise availabic masmuch 33. Contract awards, impatnnent of more, list could not be withheld solelvi '

| Executive privilege 53 as they were specifically exempted frons Repons by independent appraiser on on ground that the information, whicit
i' ; Fair trial considerations law enforce- disclosure by state or federal law wholh potential use and value of certain build- was on computer and readily available.
i ment records 3g without reference to invasion of prhac3 ings which were owned by urban renew- was not available in printed form. Babi.,

Final policy or determination. Inter. Short v. Board of Managers of Nassau al agency and which agency planned to gian v. Evans, 1980,104 Misc.2d 136,427i

agency materials 47 County Medical Center, 1982, 57 N.Y.2d *'

offer for sale to the public fell within N.YS.2d 688.
Instructions to staff. Inter. agency mate. 309, 456 N.YS.2d 724, 442 N.E.2d 1235. provision of this section excepting from Where report sought to be disclosed;
rials 46 Information "specifically exempted by disclosure those materials that, if dis-'

pursuant to this section was one ob., Inter. agency materials statute" from distlosure under this sec- closed, would impair present or immi. tained by school districts en a shared
| ; Generally 44 tion daes not contemplate exemptions of nent contract awards. Murray v. Troy cost basis and was designed to assist.

Final policy or determination 47 CPLR 3101 et seq. governing disclosure. Urban Renewal Agency. Inc 1982. 56 participating school districts in their col-;

|
Instructions to staff 46 but rather refers to such information as N.Y.2d 888, 453 N.YS.2d 400, 438 lective bargaining agreements with their;

; )
Opinions, recommendations, etc. income tax and juvenile and youthful N.E.2d 1115. respective public employee unions, it

and basis for determinat. bid propmal was exempt from disclosure, on grou,ndi "'#Y'M ertals prepared outside agenev n- 975 8 d' 870 368 .Sd ' ""###''

ion to accept that disclosure would impair collective-

irmed 51 AA2d 673, 378 N.Y.a , .

successful bid proposal by agency to- bargaining negotiations, as well as harm.Pa Icular records 50 S S- gether with its findings, reports and ing declared policy of regional coopera-
I statistical or factual data 45 mem randa were subject to disclosure tive shared services. Trauermcht v.i Interference with investigation or pro- 32. Personal prhacy. Invasion of

cading, |aw enIorcement records
- pursuant to this article. Contracting Board of Co-op Educational Services of 'See, also, Notes of decisimas smder sec- Plumbers Co-Op. Restoration Corp. v. Nassau County, 1978, 95 Misc.2d 394 '

timt 89. Ameruso, 1980,105 Misc.2d 951. 430 407 N.YS.2d 39*.-investigathe techniques, law enforce-
ment records 40 Disclosure of " releasable copy" of of. N.YS.2d 196.

Law enforcement records fense report may not be denied as mat. 35. Trade accrets
ter cf law pursuant to McKinney's Public 34. Collective bargaining, impairment Minutes of insurance company meet.Generally 36

! Civil Im estigations 41 Officers Law % 87, subd. 2(b), as consti- of ings given by companies to State Insur..

' ConIldential source or Information tuting " unwarranted invasion of person- Salary and fringe benefit data com- ance Department for its examination
al privacy" solely became person repoS piled by board of cooperative education. were not exempt from disclosure under39

Fair trial considerations 38 ing offense initialed box on form indi- 1 al services as part of a subscription ser. this article as information maintained
Interference with Imestigasion or cating preference that incident not be ; vice for member school districts was not for commercial enterprise which would

proceeding 37 released to media except for police in- excepted from disclosure requirement of cause injury to competitive position if
Investigative techniques 40 vestigative purposes or following arrest. this article and, hence was subject to disclosed where there was no evidentia.
Particular records 42 Johnson Newspaper Corp. v. Call,1985 being disclosed, notwithstanding that ry support for the position that disclo.

Materials prepared outside agency, In. 115 A.D.2d 335, 495 N.YS.2d 813. agency from which information was sure would ruin insurance companies',

ter-agency materials 48 Conclusory allegation that tapes con. sought was not agency making decision competitive edge. Washington Post Co.
Opinions, recommendations, etc., Inter- taining information divulged through an ; to which informnion related, where v. New York State Ins. Dept., 1984, 61

agency materials 49 undercover law enforcement officer by there was no evidence that disclosure of N.Y.2d 557 475 N.YS.2d 263. 463
Particular records incarcerated criminals should be exemp't information would impair present or im- N.E.2d 604.

Inter-agency materials So from the freedom of information law, t minent collective bargaining. Doolan v. Where no state or federal statutes spe-
Law enforc'ement records 42 McKinney's Public Officers Law $ 84 et Board of Coop Educational Services- cifically exempted from disclosure vol.

Personal privacy, invasion of 32 seq., due to the application of McKin. Second Supervisory Dist. of Suffolk unteer fire department's records of pub-
IPrhileges

'

ney's Public Officers Law $ 87, subd. County, 1979, 48 N.Y.2d 341, 422 N.Y. lic lottery sponsored by the department.
S.2d 927,398 N.E.2d 533. there was no danger of impairment ofAttorney client 52 2(b), which permits withholding of g

Executive 53 records that if disclosed could constitute Record failed to support unsubstanti. contract awards or collective bargaining
Public Interest 54 an unwarranted invasion of personal l ated contention that disclosure to union negotiations, the records were not trade

Public Interest prhllege 54 privacy, were insufficient to meet the of grievances filed by registered nurses secrets where compiled for law enforce-
Reslew 55 government's burden of proof of the ex- represented by a competing union would ment purposes, their disclosure would
safety 43 emption. Journal Pub. Co. v. Office of impair imminent contract awards or col. not endanger the life or safety of any,

| Statistical or factual data, inter agency Special Prosecutor, 1986, 131 Misc.2d lective bargaining negotiations so as to person, they were not inter or intraagen.
,

materials 45 417, 500 N.YS.2d 919 be exempt from disclosure under this cy materials, and they were not exami.~ '

"' 265
_- _ _ _ _ _ - _ _ _ _ _ _ _
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Noto 35 Art. 6 Art. 6 Note 40

'

nation questions or answers, such disclosure, under this article of state- disclosure under the Freedom of Infor- Law, and its availability should hase
| i records fell within none of the enumer- ments of complaining witnesses, names ! mation Law. Allen v. Stroinowski,1987, been denied. Sheehan v. City of Bing-

, ated exemptions listed in this section and addresses of witnesses, lay and ex- 129 A.D.2d 700,514 N.YS.2d 463. hamton, 1977, 59 A.D.2d 808, 398 N.Y.
j and could properly be disclosed. West. pert, copy of report of screening com- Portions of police record consisting of S.2d 905.
i chester Rockland Newspapers. Inc. v. mittee that gave rise to charges or other names and statements of confidential In view of facts that one of primary,

yI Kimball, 1980. 50 N.Y.2d 575, 430 N.Y. information which did not interfere with police witnesses and name of suspect purpmes of state commission investigat-S.2d 574, 408 N.E.2d 004. the proceedings or in estigation. Mar- identified by infant victim from police ing prisoner take-oser of portion of Atti-'

Insurance company's documents con. shall v. State Bd. for Professional Medi- hotographs' were properly exempted ca Correctional Facility was to deter-
sisting of computer programs. mathe- C*I . Conduct, 1979, 73 A.D.2d 798. 423 m disclosure under law enforcement mine cirrumstances which resulted in
matical models, procedures and statisti- N.LS 2d 721, appeal demed 49 N.i.2d

| cal assumptions used in pricing newly 709,429 N.YS.2d 1026,406 N E.2d 1354. ex, .iption of the Freedom of Informa- tragedy at Attica. that its effectiveness
tion Law. Application of Radio City Mu. was dependent upon assurances of confi-i

'

| issu-d insurance policies constituted Records of police department and sic Itall Productions, Inc., 1986, 121 dentiality, and that disclosure of infor-
I " trade secrets' under this article. Belth county district attorney concerning in- A.D.2d 230,503 N.Y.S.2d 722. mation that commission obtamed would
! v Insurance Dept. 1977. 95 Misc.2d 18' vestigation of married daughter's death, undoubtedly imperil any future mvesti-

G.eneral assert. ion by superintendent of gation of similar catastrophe, public in-406 N.YS.2d 649' which records were sought by surrising
i paren's under Freedom of l' formation state pohce that exemption from discl -n terest in right of litigant to obtainDisclosure of drop-out and placement

rates of private schnois and private buss- Law to counter surviving husband's peti. sure was necessary to pmtect mnfiden- records of commission had to in these
tiality of , vestigative sources and to en-ness schools would not permit an unfair tion for letters of administration, fell m circumstances give way to public inter.

advantage to competitors so as to ex- within exemption from disclosure for murage pmspective minesses to come

empt such mformation from disclosure matters that interfere with law enforce- forward in future was msufficient to sus- est in enabling government effectively to
conduct sensitive investigations involv-

under this article. Pooler v. Nyquist, ment investigation or with judicial pro- tain supermtendent s burden of demon- ing matters of demonstrably important
1976, 89 M,sc.2d 705, 392 N.YS.2d 943. ceedings or that would identify a confi- strating entitlement to exemption from public concern. Jones v. State, 1977,58i

disclosure, under Public,lroad policeman
.

0fficers Law, ofdential source or disclose confidential A.D.2d 736. 395 N.YS.2d 862..
documents sought by rai

. 36. Law enforcement records-Gener- inform tion reIating to the dcath. Mat-
i ter of Estate of Schwartz, 1986, 130 i.n judicial proceeding challenging super. County district attorney s trial sheet
{

*ggI Misc.2d 786,497 N.YS.2d 834, intendent.s refusal to reappoint police- and witnesses' statements obtained by
6 d m% M-"

Ahhough report compiled on petition- nal case for trial were exempt from dis-ha e radition I n e empted m n i h to det rm ne te st
public disclosure. Westchester Rock. er at request of New York City Econom- ed objectives would be impeded by dis _ closure under this article, as mformationi

land Newspapers. Inc. v. Mosczydlowski' ic Development Admmistration was not closure of items requested. Mooney v. which was part of mvestigatory files
1977, 58 A.D.2d 234, 396 N.YS.2d 857- '*9"#5 in a crimmal investigation, Superintendent of New York State Po. cmnpiled for law enfmcement purlmes,

, but rather .in relation to petitioner s p* I ce,1986,117 A.D.2d 445, 502 N.YS.2d and were exempt from disclosure under
This section does not entitle a member posal to construct and operate an amuse-

828' common-law privilege. Knight v. Gold,,
+ of the public to obtam a criminal in esti- ment park, such report was exempt from 1976, 53 A.D.2d 694, 385 N.YS.2d 123,gation file. Wunsch v. City of Roch- disclosure under this section where con. Major purpose of " law enforcement appeal dismissed 43 N.Y.2d 841, 402ester,1981,108 Misc.2d 854, 438 N.Y. tents of report revealed numerous crimi. exemption" of this article is to encourage N.YS.2d 811, 373 N.E.2d 991..

.

S.2d 896. nal activities of alleged organized crime private citizens to furnish controversial
| With respect to exemption from disclo. figures since the investigation of orga. information to government agencies by Where confidentiality is important to
i sure for records which are compiled for nized crime is an ongoing police investi. assurmg confidentiality under certain a complainant or informer or witness, a

Iaw enforcement purposes and which, if gation. Glantz v. Lupkin, 1979. 100 circumstances. Itawkins v. Kurlander, promise of confidentiality by an agency*

| disclosed, would interfere with law en. Misc.2d 453,419 N.YS.2d 34. 1983, 98 A.D.2d 14, 469 N.YS.2d 820. will be honored and disclosure of identi.
ty denied. Macilacek v. llarris,1980,forcement investigations, deprive person Right of discovery to enable citizen to 106 Misc.2d 388,431 N.YS.2d 927.

i

of right to fair trial, identify confidential 38. - Fair trial considerations obtain information essential for prosecu-
source or disclose confidential informa. Publisher had a right to have access to tion of civil action must be subordinated 40. - Investigative techniques
tion relating to criminal investigation, or tapes made by undercover police officer to public interest privilege which exists Manual of special prosecutor provid-reveal nonroutine crimmal investigative in investigation of organized crime, to protect people who confide in state ng graphic illustration of the confiden.techniques or procedures, there was no which constituted the only available police and thus assist the police in their tial techniques used in successful nurs.requirement that records be compiled or source of evidence which the publisher investigations of criminal activity. State ing home prosecutions, which proce.held by law enforcement agency, but, required to defend a libel action, where Division of State Police v. Boehm,1979- dures were not routine in the sense ofrather, only requirement was that the tapes were unsealed, and had not 71 A.D.2d 810,419 N.YS.2d 23. fingerprinting or ballistic tests, and set.-

records in possession of public agency been used in trial resulting in acquittal. Requested document or " complaint" of ting forth detailed, specialized methodswere compiled for law enforcement pur- Journal Pub. Co. v. Office of Special CB radio theft was a field officer's report of conducting an investigation into theposes. City of New York v. BusTop Prosecutor, 1986,131 Misc.2d 417, 500
and, as such, might well include hearsay, activities of a specialized industry inShelters. Inc., 1980,104 Misc.2d 702,428 N.YS.2d 919.

N.YS.2d 784. reports and names of confidential infor. which voluntary compliance of the law
39. - Confidential source or Infor. mants, suspicions or rumors; and since had been less than exemplarv, the re.

no reasonable definition of " police blot. lease of which might enable rniscreants37. - Interference with Investiga- mation ter," as enumerated in this article, would to alter their books and activities to min.tion or proceeding Names, addresses, and statements of call for the inclusion of such taforma. imize the possibility of being brought to
Licensed psychiatrist charged with confidential witnesses compiled during tion thereon, the requested document task for criminal activities, were exempt) professional misconduct had no right to criminal investigation are exempt from was not subject to disclosure under the from disclosure under this article. Fink,

w nr
. . . . .
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Art. 6 Note 44Note 40 Art. 6 ,

applied to statements, records, reports 509 N.YS.2d 53, appeal denial 60v. Lefkowitz, 1979. 47 N.Y.2d 567, 419 formed improperly and in violation of ""U *** randa made dunng m, ternal N.Y.2d 612,511 N.li2d 86.
f N.Y.S 2d 467, 393 N.E.2d 463. town code on such exemption. Young v.
I Portions of special prosecutor's mam Town of Huntington. 1976. 88 Misc.2d g . n,

, ed, from the subject matter list of
sta ceman h d Correctional facility properly exclud.

ual relating to investigating technique 32. 388 N.YS.2d 978. ty in course of his duties. Petix v.
' ' ""#"' "'''' "~

; in the nursing home area which was Connelie. 1979 99 Misc.2d 343,416 N.Y- al Ser ices and of the remrds of correc.42. - Particular records'

merely a statement that auditors should g g-
pay particular attention to requests by Scaled records were required to be tjona,I facility, material relating to loca.
nursing homes for medicaid reimburse- exempted from order which permitted In actions against the State for false tion m facility of documents demanded'

ment rate increases based upon project. newspaper reporter to inspect police arrest, and false imprisonment. the doc. under this article on basis that revela.'

ed increases in cost referred to a routini records of traffic tickets issued and of uments sought, viz., personnel remrds of tion would jeopardize pnson security.,

technique which would be used in any lists of violations of traffic law. John. state parole officer who was responsible Fournier v. Fish. 1981, 83 A.D.2d 979,
Stainkemp, for the arrests, were not exempt from 442 N.YS.2d 823.audit so that the provisions were subject son Newspaper Corp. v.

to disclosure under this article. Fink v. 1984, 61 N.Y.2d 958, 475 N.YS.2d 272. disclosure as " compiled for law enfome- Under Freedom of Information law,
ment purposes," disclosure of which public had right of access to names andi Lefkowitz, 1979,47 N.Y.2d 567. 419 N.Y. 463 N.IL2d 613.
w uld either " interfere with law enfome- business addresses of principals of appli.S.2d 467,393 N.IL2d 463. Where, although Attorney General had """N"" "* #' *** a chilling cants for license to operate checkrash."#

' Reports of criminal investigation commenced investigation of church e rect on an investigation by .dentifying ing business and other names by whichi
which would reveal nonroutine criminal based on letters of complaint received by " idential source or disclose confi- principals might be known; however,investigative techniques for processing it, such investigation resulted in no fur. d#"'i*I I"f '**'I n. relating to a crimi- disclosure of home or residence address.homicide scene were exempt from dis. ther action and there existed no present nal udganon. Montes n State, es of principals could, in nature of busi.

. closure under Freedom of Information intention to commence any such further 1978. 94 Misc.2d 972. 406 N.YS.2d 664. ness they conduct, expose applicants andI Law. Allen v. Strojnowski, 1987, 129 action, official records relating to

h A D.2d 700,314 N.Y.S2d 463. churrh were not exempt from disclosure Federal penitentiary inmate's petition their families to danger to life and safety
to compel state police to furnish inmate and would be withheld. Americanh portions of administrative manual of under this article as being documents ,

with copies of all its files relating to Broadcasting Companies, Inc. v. Siebert,d N York State pol compiled for law enforcement purposes. I

Church of Scientology of New York v. inmate would be denied, in view of indi. 1981 I10 Misc.2d 744,442 N.YS.2d 855.
b dures followed w n em o ng e.

!) tronic surveillance and monitoring de. State,1978,61 A.D.2d 942,403 N.YS.2d cation that such information constituted in light of Penal Law $ 400.00, provid. ,

i vices during criminal investigations was 224. affirmed 46 N.Y.2d 906, 414 N.Y. part of mvestigatory files compiled for ing that application for any pistol li.
exempt from disclosure under Freedom S.2d 900. 387 N.IL2d 1216. law enforcement purposes and, thus, cense, if granted, shall be a public

i information law exemption for records Report of investigation made by state was cympt fr m availability for pubh,c record, newspaper reponer was entitled /
inspection. Marshall v. New T ork State to mspect approved pistol license appli--I compiled for law enforcement purposes police as to cause of certain fire and Police. 1977, 89 Misc.2d 529, 391 N.Y. cations on file with New York City Po.

,

which. if disclosed, would reveal crimi. results of certain polygraph tests consti.,

S.2d 953.nal investigative techniques or proce. tuted part of investigatory files compiled hce , Department, since neither executive'

dures except routine techniques and pro- for law enforcement purposes and were Under this article all records are avail. privilege nor " official information" privi.
I cedures. De Zimm v. Connelie,1984, therefore exempt from availability for able to the public except that a munici. lege was applicable, despite contentions ,

pality may deny access to records within that access would violate applicants' |! 102 A.D.2d 668, 479 N.YS.2d 871, af. public inspection and copying. V.F.V. i

firmed 64 N.Y.2d 860. 487 N.YS.2d 320, Const. Co., Inc. v. Kirwan, 1976, 51 I certain categories, and in the case of rights to privacy and might subject apph. L

f 476 N.E 2d 646. A.D 2d 753, 379 N.YS.2d 166. criminal history records obtained from cants to attacks by criminals for the
the New York State Department of Crim. weapons or valuables the weapons were

i Defendants, charged with prostitution ed to safeguard; Kwitny v.snal Justice Services, a municipality41. - CIsti investigation' and claimant discriminatory enforce- i

City failed to demonstrate that materi. ment. were not entitled to discovery and must determine whether access, is re, uir . 1979 02 fisc.2d I 4, 422

| als sought for discovery, namely, entire inspection of statistical data relating to stricted by a Use and Dissemmation
432 .YS.2d" 149 ff ed 53 N.Yld

; investigatory file piepared by fire mar- arrest and prosecution of persons for {ey ,t
rminicipa y

p p y .

968. 441 N.YS.2d' 659, 24 N.E.2d 546.
.

shal's office in connection with fire m prostitution-related offenses since re.
(Inf.) 268.) question, were exempt under this article. quest therefor did not fall in any catego.,

Sciascia v. City of New York, 1983, 96 ry of discoverable materials described m i43. Danger to life or safety Policy behind exception to this article |A.D.2d 901, 466 N.YS.2d 74. discovery rules and were not discover-
I| Sole beneficiaries of exemption pro. able under Brady as it was :ot addressed Documents in correctional facility in, for intraagency materials is encourage-

I vided under this section, which was in, to guilt or innocence; however, discio. mate s file based upon which it was de. ment of the open exchange of ideas
,

I sure could be authorized tmder this arti. termined that inmate was escape risk among government policymakers, while !

I tended to provide unimpaired access to
- cle. People v. Nelson, 1980,103 Misc.2d were fully exempted from disclosure un. still maintammg broad pubhc access to

governmental ;nrormation, for informa. I der l'reedom of Information Law, where agency records. Ingram v. Axelrod,
tion that is part of mvestigatory files

, , , ..
1082, 90 A.D.2d 568, 456 N.YS.2d 146.

compiled for law enforcement purposes This section s provision excepting all documents were intera8ency or i.n. I

traagency materials exempted from dis. , While purpose of this article exemp. i
'are criminal law enforcement authori. from disclosure documents compiled for ci sure, and some were matenals the tion for mteragency or intra-agency ma. ;ties, and thus building department could law enforcement purposes disclosure of disclosure of which could endanger lives terial is to encourage free exchange ofnot predicate its refusal to permit exami- which would interfere with law enforce-

nition of records compiled during inves. ment investigations, identify confidential w safety of cenaan mdiviauals., that d3 eas among government policy. makers,
were exempted under another provision. it does not authorize an agency to throwtigation of complaint that construction sources or disclose confidential informa. | Nalo v. Sullivan. 1986,125 A.D 2d 311, a protective blanket over all information !l work at certain town facilities was per; tion relating to criminal investigation 269

. _ _ _ _ _ _ _ _ - _ _ _ - _. _ _ _ - _ _ - _ _ _ _ _ _ _ _ _ _ _ _ - _ _ - _ _ __ ___ _ . _ __
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by casting it in the form of an internal and reports of interviews, since those tion and copying under this section and Intra-agency memoranda concerning
i memo; question in each case is whether portions were strictly factual in nature specifically did not consist of statistical investigation of probation officer's per.
'

possession of contested document would and were thus disclosable despite the or factual data or internal or external formance, notes and communications
be injurious to consultative functions of intra-agency materials exception. In- audits and, thus, petitioners, who were made in preparation of her disciplinary
government that the privilege of nondis- gram v. Axelrod, 1982. 40 A.D.2d 568, litigants in condemnation proceedings, hearing, and transcript of the hearing
closure protects. Miracle Mile Associ- 456 N.YS.2d 146. would not be entitled to obtain such were predecisional intra-agency memo-
ates v. Yudelstm, 1979. 68 A.D.2d 176 Mere fact that some of tabular data .

appraisal opinions. Novack v. Schuler, randa that were not reflective of final
j 417 N.YS.2d 142, appeal denied 48 might be an estimate of recommenda. 1976, 88 Misc.2d 796, 389 N.Y.S.2d 223. agency policy or determinations. and

N.Y.2d 706, 422 N.YS.2d 68, 397 N.E.2d tion does not convert it into expression | thus such documents were exempt from
,

758. of opinion or naked argument for or j 46. - Instructions to staff disclosure under this article. Sinieropi
anau mnty, , 6 u p 832,Under this article an agency may re- against certain position. and such tabu ~ Failure of city to establish that records 428 N.Y.S.2d 312, appeal demed 51I fuse to produce material mtegral to far data is not excluded from disclosure f I d' ~ ^

did

f agency's delyberative process and which under this article. polansky v. Regan, : con in inst c on to staff hat affect 77'
,

contams opmions, evaluations, delibera- 1981, 81 AD.2d 102, 440 N.YS.2d 356.
i the public" entitled broadcasting compa- ' ' .'here documents prepared by or fortions, pohcy formulations, proposals, g g g .s home. t ny to access to tape recordings of police #*""E P "#' " "##' '## #'**Pconclusions, recommendations or other stead program were subject to disclosure broadcasts relating to imestigation of

I'*' * * " " " ' " ** ' M ' *U "E *#' *j subjective matter. Steele v. New Jork under this article, even though constitut- robbery and to arrest of suspect. Buffa.State Dept. of IIcalth, 1983,119 Misc.2d " "* *E#" ##* * "' "
|j

ing interagency or intraagency materi- lo Broadcasting Co., Inc. v. City of Buffa-963, 464 N.YS.2d 925. als, where documents contained factual lo,1987,126 A.D.2d 983, Sii N.YS.2d -

* * # "~

45. - Statistleal or factual data data and/or determinations of final poli. 759- ere e he ng p n I s endacy or decisions. Syracuse United Neigh- " "d " "E #" " "
p Referenv .m former section 88 of th.is "E T'

bors v. City of Syracuse, 1981,80 A.D.2d 47. - Final policy or determination the Chancellor and there was no eu.
articae to * tabulations made by or for 984,437 N.YS.2d 466, appeal dismissed

dence that he adopted the panel s reason-#**"dum prepared by a pubh.. agency" and limited exception in this 55 N.Y.2d 995, 449 N.YS.2d 201, 434 c
agency for m. ternal use addressmg a po. mg when he adopted the panel s conclu.section for " inter-agency or intra-agency N E.2d 270- I sition it might take in pending or pro. sion, documents were "predecisional in.materials which are not: (i) statistical or

factual tabulations" make it clear that Fact that a recommendation is drafted 4 spective collective negotiations to which formation" which were exempt from dis-
relation of information sought to board in statistical form does not result in a j it was a party was not a " final determi. closure under this article. McAulay v.
of cooperative educational services is magical transformation altering its na- - nation" by the agency and therefore it Board of Ed. of City of New York.1978,
not a pre-requisite to obtaining data ture so that it is no longer specificahy was exempt from access under Freedom 61 A.D.2d 1048, 403 N.Y.S.2d 116, af.

I from that agency. Doolan v. Board of exempted from the relevant discovery of Information Law. Kheel v. Ravitch, firmed 48 N.Y.2d 659,421 N.YS.2d 560,
.

'

Co-op Educational Services Second Su. provisions of the Freedom of Informa- 1984,62 N.Y.2d I, 475 N.Y.S.2d 814, 464 396 N.E.2d 1033.

{ pervisory Dist. of Suffolk County,1979, tion Law, this article, by the regulation- N.E.2d 118. Claimant, who had brought action
,

j 48 N.Y.2d 341, 422 N.Y.S.2d 927, 398 9 NYCRR 145.l(2), exemptmg "opmions;
! N.E.2d 533. policy options and recommendations panel and subcommittee recomed> against state for conscious pain and suf-

from discoverable statistical or factual 3
tion and council approval forms, w. h fering and wrongful death alleging thatit

;i Document prepared as joint study by tabulations. Delancy v. Del Bello exception of comments by panel or sub. Paro;e o7 person, who while on parole4

62 A.D.2d 281* 405 N.YS.2d 276. ' 1978'I committee, represented final agency de. claimant,te hospital allegedly murdered
* 5'*city department of planning and city de-; s father, was negligent, was en-

j partment of pubhc safety to aid m plan- ! terminations of State Council an the Arts
1

ning placement of city fire stations fell Mere fact that a statistical or factual which were required to be furnished to titled to discover only final determma.
{ within freedom of informati m law ex. tabulation forms the basis for a subse- e t nS an enting opuuons of mem-citizen under Freedom of information

emption protecting f, om disclosure quent opinion does not mean that the Pern ng % of parde WadLaw. Bray v. Mar, 1984,103 A.D.2d 311
interagency or intra-agency materials, tabulation is not subject to discovery un- since al other records of board were482 N.YS 2d 759-
predecisional memoranda or other non. der this article; fact that the document confidential. Dowling v. State, 1975,49i

final recommendations prepared to as. is part of the " deliberative" process is Postdecisional memcranda and re- A.D.2d 982, 374 N.YS.2d 148.

, | sist agency decision maker; however, irrelevant since this section makes the ports effectively explain basis for agency Those portiens of preliminary draft of
h statistical or factual tabulations or data back up factual or statistical information policy and action and. thus, are of vital Department of Environmental Conserva-.

j contained in document had to be dis. to a final decision available to the public concern to pubhc and are subject to dis- tion report which was inadvertently pro-
closed given Public Officers Law section and there is no statutory requirement ! closure under Freedom of Information duced in respimse to Freedom of Infor-

Law. Kheel v. Ravitch, 1983,93 A.D.2d mation Law request fell within exemp.providing that access should be proGded that such data be limited to " objective" 4

.. to material in such a document that con- information. Dunlea v.Goldmark,1976. ; 422, 462 N.YS.2d 182 affirmed 62 tion for predecisional intraagency com-

/ stitutes statistical or factual tabulations 54 A.D.2d 446, 389 N.YS.2d 423, af- N.Y.2d I, 475 N.YS.2d 814, 464 N.E.2d munications containing no final deter-,

or data. MacRae v. Dolce, 1987, 515 firmed 43 N.Y.2d 754, 401 N.YS.2d j 118. mination, as they did not affect public

h N.YS.2d 295. 1010, 372 N.E.2d 798. Copies of records on which the di. v'elfare in critical area of cleaning up of

p petitioner was entitled to access to Material, consisting of expert apprais. rector of the temporary release program leaking inactive hazardous waste sites.
V those portions of Department of IIcalth. al opinions prepared by state and Metro- made his final determination were "in. McGraw-Edison Co. v. Williams,1986,

j prepared report relating to chronology politan Transportation Authority for ne- tra-agency materials" which were ex. 133 Misc.2d 1053,509 N.YS.2d 285.

of events surrounding the death of peti. gotiation or litigation of condemnation empt from disclosure provisions of this In view of fact that the Civilian Com.
f- tioner's husband, analysis of records, claims, did not fit into any one of catego- article. Schumate v. Wilson, 1982, 90 plaint Review Board does not make final
) ambulance records, list of interviews. ries of information available for inspec- A.D.2d 832, 456 N.YS.2d 11. determinations in the matters which
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j Note 47 Art. 6 Art. 6 Note 91

4 f come before it and that this section per. notations were exempt from disclosure. of New York City school board in con. able from Division of Parole at request
'

I mits a police department to publish rules (Per dissenting opinion of Ievine. J in nection with certain specified examina- of inmate. being exempt from disclosure
( denying access to intra-agency records the Appellate Division 102 A.D.2d 987 tions was properly denied under this sec- under freedom of information disclo.
| that are not final agency policy or deter. 477 N.YS.2d 867<) City of New York v. tion providing for privilege for certain sure requirements as interagency reports

'

minations, the New York City Police De- New York State Bd. of Equalization and mteragency or mtraagency materials, or as materials prepared by another'

partment had power to exempt records Assessment. 1985, 65 N.Y.2d 656, 491 Public Educ. Ass'n v. Board of Examin-i agency. Jordan v. Ilammock, 1981,109
y of proceedings before the CCRB from N.YS.2d 610, 481 N.E.2d 242. I ers of Bd. of Educ. of City of New Yerk. Misc.2d 1052, 441 N.YS2d 363, mod-

! the operation of this article. People v. State Council on the Arts was entitled 1983, 93 A.D.2d 838, 461 N.YS.2d 60. ified on other grounds 86 A.D.2d 725
*

Morales. 1979. 97 Misc.2d 733. 412 N.Y. to delete. as exempt from disclosure as All records which were prepared by 447 N.YS.2d 44
S.2d 310. employees of the Department of Ilealth Records of name and charges placedintra. agency materials" the subjective i

; j Under this article, director of the Dm_- opinions, discussions and recommenda. m the course of an mvestigation of com- against tenured teacher by scimol dis. |sion of Budget is required to make asail- tions of staff, panel of outside experts plaint against nursing home. including ';' **** nicoagency w intrawncy
.

,

able for public inspection and copying and committees from materials fur. the confidential medical records an- materiags, which were not statistical or
1such things as final opinions and orders nishul to petitioner under Freedom of } nexed to item "D." were " intra-agency a ta ons w data. instm6nsmade in the adjudication of cases, those information 12w. Brav v. Mar.1984 materials" regarding the investigation by

statements of policy and interpretations 106 A.D.2d 311. 482 N.YS.2d 759 the Department and were exempt from Std N Gnal agency poM w deten
!

minati ns, s as to permit disttict to 1which have been adopted by the agency. disclosure under this article. Miller v-
any documents or memoranda or data Former owner of property permanent- deny access to such records pursuant to
constituting statistical or factual tabu _ ly appropriated by the state of Scw T ork

New York State Dept.of Ilealth* 1983.91
A.D.2d 975. 457 N.YS.2d 564' this section contrary to contention that

lations which Icad to formulation of f r highway purposes and subsequently the materials were no longer intraagen-
ffered to former owner after abandon. "Use of Force, forms, ahhough they cy or interagency materials because thestatements of policy, and administrative

manuals and instruction to staff which ment of the project was properly demed were not personnel records used to eval- charges had been forwarded to teacher.i

affcct members of the public. D.mlea v. access to the state's appraisal reports and 1 uate performance of law enforcement licrald Co. v. School Dist. of City of
Goldmark, 1975, 85 Misc.2d 198. 380 related data, which clearly constituted officers. were exempt from disclosure as Syracuse, 1980,104 Misc.2d 1041. 430
N.YS.2d 4%, modified on ether grounds intraagency materials containing expett j intraagency materials which were not N.YS.2d 460.

af. opinions rendered for the state's use. statistical or factual tabulations or data,
54 A.D.2d 446, 389 N.Y.S.2d 423'S.2d 124 Ferry St. Realty Corp. v. llennessy, instmetion to staff that affected public Residents of town were entitled under
firmed 43 N.Y.2d 754, 401 N.Y. I

1010, 372 N.E.2d 798* 1981. 82 A.D.2d 981, 440 N.YS.2d 419. or final agency policy or determinations. this anicle to have access to and inspec-
.

Gannett Co., Inc. v. James, 1982 86 tion of field auditor s reports and work
Records of final disciplinary determi. , Memorandums. sent by county budget A.D.2d 744,447 N.YS.2d 781. appeal de. papers produced in connection with au-

nations against professionals licensed by director to county executive regarding i

the Education Department are public in. projected condition of county s general nied 56 N.Y.2d 502, 450 N.YS.2d 1023* dit of the town despite contention that!

435 N.E.2d 1099. the materials were interagencv materials
formation under this article. Op. Atty. fund at end of year and sought to be

, which were not statistical or factual tab.,
t Gen' 84-F14' inspected by county clerk under this arti. Under this section, correspondence be.

cle and county freedom cf information tween town and architects and engineers "I*N", "' "I data. Polansky v. Regan.1980 103 M.isc.2d 6%,427 N.YS.2d 161,48. - Materials prepared outside regulations, w'ere not a statistical or fac. ! hired as consultants in connection with dified on o rounds 81 A.D.2dtual tabulation but instead contained town's public improvement project wasagency *4g - - -

Report of independent counsel, re. only pini ns, policy pti ns r rec m. intraagency c mmunication not subject'

rnendations and thus were not subject to to disclosure unless correspondence was police department's decision with ref.,,

tained by county to evaluate possibility
of recovery on a parthdar civil lawsuit, inspection by county clerk. Banlett v. statistical or factual tabulation or data, crence to taking action arising out of

Nassar, 1979,100 Misc.2d 904, 420 N.Y. instructions to staff, that might affect police officer's use of revolver against
,

was intra-agency material which was ex.
S.2d 265. pubhc, or final agency policy for deter. escaped prisoner who brought civil ac.empt from disclosure under the Free. mmations. Sea Crest Const. Corp. v. tion ansing out of shooting and datadom of Information Law, despite fact 50. - Particular records Stubing, 1981, 82 A.D.2d 546, 442 N.Y. accumulated as basis of that decisionthat it was prepared by an extragovern. S.2d 130. were intraagency materials exempt frommental person. Austin v. Purcell,1984 The " intra. agency" exemptim was not

103 A.D.2d 827, 478 N.YS.2d 64. applicable to prohibit petitioner from School hockey official who had offici. disclosure under this article. Itall v.
reaching copies of certain police ated at varsity level games for two years Brandon, 1978,96 Misc.2d 318,408 N.Y.

-
'

- Opinions, recommendations, records, in that copies of speeding tick- but was thereafter assigned only to jun. S.2d 1006.i 49.;

etc. ets and lists of traffic violations are not ior varsity games was not entitled to
obtain access to individual rating sheets St. Examination questions or answers

i | City was not barred from asserting within category of materials involving
,! prepared by high school coaches un der Where Board of Law Examiners relin.

' that assessors' notations in real estate subjective matters which are integral to-
'

sales data lists furnished by city to State the agency's deliberat,ve process in for. authority of this article, in that such quished possession of multistate ques.' i ,

Board of Equalization and Assessment mulating policy. Johnson Newspaper j rating sheets were ,mteragency doc- tions and examince's answers in ordi-
were exempt from disclosure as intraag- Corp. v. Stainkamp, 1983,94 A.D.2d 825, uments which fell within exception of nary course prior to examince's request

463 N.YS.2d 122. affirmed as modified materials disclosable under this section- for that inL rmation, examinee was notency expressions of opinion, despite pri.
I or decision directing SBEA to disclose on other grounds 61 N.Y.2d 958, 475 Shaw v. Irrer, 1982,112 Misc.2d 260, entitled to demand that material from'

such lists in case in which city had inter- N.YS.2d 272,463 N.E.2d 613. 446 N.YS.2d 855. Board. Pasik v. State Bd. of Law Exam.
| vened, where city did not intervene until Request of public education associa- Psychiatric reports prepared by De. iners,1982,114 Misc.2d 397, 451 N.Y..

1 prior case was oi appeal and was not tion for access to validity studies and job | partment of Mental flygiene and provid. S 2d 570, modified on other grounds 102
I afforded opportunity to assert that such analysis prepared by board of examiners ! ed to Division of Parole were not avail. A.D.2d 395,478 N.YS.2d 270.

'"" 273
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Art. 6
Note 51 I houses m conformity with the provisions of this article, pertaining

Determination that civil service exami-
974. 463 N.Y.S.2d 977, on remand 125

nation questions and answers which Misc.2d 405. 479 NJS.2d 470- to the availability, location and nature of records, including, but noti

were intended to be reused had not been State Office of Alcoholism and Sub- limited to:
" finally administered" following initial stance Abuse failed to sustain its burden
use arid thus were not available for in- of proving that portions of substance (a) the times and places such records are available;
spection and copying by the public un- abuse surveys taken in schools in certam
der this section was not arbitrary or counties, together with the names of the (b) the persons from whom such records may be obtained;

,
,

capricious or in violation of the Law. schools in which the surveys were con-

q . Social Senice Emp. Union. Imcal 371 v. ducted, fell within statutory exception to (c) the fees for copies of such records, which shall not exceed.

M Cunningham. 1981,109 Misc.2d 331,437 disclosure under this article or that pub- | twenty-five cents per photocopy not in excess of nine inches bY!

k i N.YS.2d 1005. hc mterest would be jeopardized by dis. fourteen mches, or the actual cost of reproducing any other record,.

i closure, despite contention that such
52. Privileges.-Attorney client records were protected under common- except when a different fee is othenvise prescribed by law.

Petitioner was not entitled, under this law rule of privilege on ground that, 2. The state legislature shall, in accordance with its publishedarticle to disclosure of a memorandum when survey was taken, anonymity and
'

from an attorney for the Department of confidentiality were guaranteed to those rules, make available for public inspection and copying:i

llealth to its general counsel which was school districts which cooperated with
based upon communications between the study., Gannett News Sersice, Inc. v. (a) bills and amendments thereto, fiscal notes, introducers' bill
the attorney and Department's staff State Office of Alcohohsm and Sub- memoranda, reso1utions and amendments thereto, and dexm
since such document was shielded by stance Abuse. Division of Substance
attorney. client privilege. Steele v. New Abuse Services, 1979. 99 Misc.2d 235,

records;

York State Dept. of IIcalth. 1983, 119 415 N.YS.2d 780.
~

(b) messages received from the governor or the other house ofi

Misc.2d 963. 464 N.YS.2d 925- Since the mayor's committee on the
judiciary in New York City performs a the legislature, and home rule messages;,

,

$3. - Executive purely advisory function and its determi- (c) leg. lat.ive notification of the proposed adoption of rules by ani
is"Executi.e privilege'* is confined to nations have no legal effect. dis- |

confidential communications between appointed iudicial candidate was not en- f agency;
public officers, and to public officers, in titled to access to the records of the '

(d) [Eff. until Jan.1,1989. See, also, par. (d) below.] members'
,

the performance of their duties where committee requested under either the'

the public interest requires that such 1974 or the 1978 Freedom of Informa- code of ethics statements;
confidential communications and the tion 12w; even assuming the applicabih-
sources should not be divulged. Kwitny ty of either statute, the public interest (d) [Eff. Jan.1,1989. See, also, par. (d) above.] transcri ts orP
v. McGuire, 1979,102 Misc.2d 124, 422 functions of the Committee and the ne- minutes, if prepared, and j.ournal record 9 of public sessions includ-.

N.YS.2d 867, affirmed 77 A.D.2d 839 cessity for confidentiality would bar ac.
432 N.YS.2d 149, affirmed 53 NX.2d cess, 'under public interest privilege, to ing meetings of committees and subcommittees and public hear-
968, 441 N.Y.S.2d 659, 424 N.E.2d 546. any information requested other than ings, with the records of attendance of members thereat and

the names and addresses of the commit-
54, - Public Interest tee members. Baumgarten v. Koch, |

records of any votes taken;

Common-law interest privilege cannot 1978, 97 Misc.2d 449, 411 N.YS.2d 487. : (e) [Eff. until Jan.1,1989. See, also, Par. (e) below.] transcripts
protect from disclosure materials which In order to preclude disclosure under i or minutes, .f prepared, and journal records of public sessionst
this article requires to be disclosed. this article there must be specific sup.
Doolan v. Board of Co-op Educational port for the claim of privilege; this re- including meetings of committees and subcommittees and public
Services. Second Supervisory Dist. of quires the governmental agency to come hearings, with the records of attendance of members thereat and
Suffolk County. 1979,48 N.Y.2d 341,422 forward and show that pubhc interest records of any votes taken;
N.YS.2d 927, 398 N.E.2d 533. would indeed be jeopardized by discio.

"Public interest" privilege attached sure. Dunlea v. Goldmark. 1975, 85 [c)(ggg.yan.1,1989. See, also, par. (e) above.] . ternal orm
4 only to certain confidential communica. Misc.2d 198,380 N.YS.2d 496, modified
! tions between public officers in perform. on other grounds 54 A.D.2d 446, 389

external audits and statistical or factual tabulations of, or with
ance of their duties, and was not applica- N.YS.2d 423. affirmed 43 N.Y.2d 754 respect to, material otherwise available for public inspection and

a i NJS.2d 1010,372 N.E.2d 798.
gainstEhba$

copying pursuant to this section or any other applicable provisioni b
i,n u n on g

s "

55. Review of law;g, ,

in which no public official or govern.
mental agency was involved. Zampatori See Notes of Decisions wider section (f) [Eff. until Jan.1,1989. See, also, par. (f) below.] internal or

:? v. United Parcel Service. 1983,94 A.D.2d 89. external audits and statistical or factual tabulations of, or with
;j

5 88. Access to state legislative records respect to, material otherwise available for public inspection and
c Pying Pursuant to this section or any other applicable provision

| | 1. ident of the senate and the speaker of the
| I I *;The temporaryw. 4 ,ii. M ,.presWee mim and reculations for their respective

- - _ - _ _ _ _ - _ _ _ _ _ _ _
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(f) [Eff. Jan.1,1989. See, also, par. (f) above.] administrative Historical Note
staff manuals and instructions to staff that affect members of the- -

2 was redesignated par. (par. 0) of subd.shall take effect immediately [Aug. 7codincanon. Former
i) by L1987, c. 1987} and shall remain in full force andpublic;

* 813. $ 6 eff. Jan.1,1989. Said former effact until January first nineteen hun-
: (g) [Eff. until Jan.1,1989. See, also, par. (g) Mow.] admim'stra- par. 0) was als redesignated par. (k) hv dred ninety.four at which time this act

tive staff manuals and instructions to staff that affect members of L1987. c. 814, 9 13, eff. Aug. 7,198'I, shall be deemed repealed, provided thatwithout reference to the redesignation sections seven [ adding Executive Lawthe pubh.c; by L1987, c. 813,6 6. In order to effec-
tuate the redesignation by Lt987, c. 813, 54 950 to 954]. nine [ amending Judi-

ciary Law g 211]. ten [ adding Judicia2(g) [Eff. Jan 1,1989. See, also, par. (g) above.] final reports and 6 6. on Jan.1,1989, par. (k). as redesig. -

uw 65 249 to 249-cl. and eleven ladformal opinions subm,tted to the legisyature, nated by L1987. c. 814, 6 13, will be ing Public Authorities bw 99 2930 toi .

redesignated par. (i).
(h) [Eff. until Jan.1.1989- See, also* par. (h) below.] final 1987 Amendments. Subd. 2. par. (d). 2932] of this act shall take effect April

first nineteen hundred eighty-nine, andreports and formal opinions submitted to the Icg. lature,. L1987, c. 813, 9 6, eff. Jan.1 1989, section eight [ adding legislative Law
.

is

-
redesignated former par. (e) as p,ar. (d)

(h) [Eff. Jan.1,1989. See, also, par. (h) aggve.) [Inal rep rts or and repealed former par. (d) which re- 99 89 to 92 and renumbering State Fi.
nance bw former article 6 as 71 of thisrecommendations and minority or dissenting reports and opinions lated to public inspection and cop ing of act shah take effect January first, nine.

_ code of ethics statements of men ers ofi of members of committees, subcommittees, or commissions of the the state legislature. teen hundred ninety, except tint com-
mencing on and after the date on whichleg,slature; Subd. 2, pars. (e) to (i). L1987, c. 813, this act shall have become a law [Aug. 7i

5 6, eff. Jan.1,1989, redesignated for. 1987], the state comptroller, state agen-(i) [Eff. until Jan.1,1989. See, also, par. (i) below.] final reports mer pars. (e) to Q) as pars. (d) to (i). cies, covered authorities, the state legis.
,

{| or recommendations and m.mority or d'ssentm* g reports and opin. Subd. 2, par. Q). L1987, c. 814, 9 13 lature and the judiciary are authorized -

*

I

1 ions of members of committees, subcommittees, or commissions of eff. Aug. 7.1989, without reference tf to take all actions necessary to imple-
j the legisgature., the changes made by L1987, c. 813. 9 6 ment their respective internal controt.

added par. Q) and redesignated former and audit responsibilitses under such
par. Q) as par. (k). For expiration of sections of this act, and provided that

1- \
(i) [Eff. Jan.1.1989. See, also, par. (i) above.] any other files,

this amendment, see note below. See, paragraph a of subdivision two-b of sec.-

3 records, papers or documents required by law to be made available also. codification note above. tion eight of the state finance law, as
for public ins ion and co L1 87, c. 813, 9 6, eff. Jan.1,1989 added by section five of this act, andg g (Q redesignated former par. Q) as par. (i)' subdivision one of section nine hundred(j) [ d ef }a%n.

'
-

externa ts coTfducted pursu- See Codification note above. fifty-three and subdivision one of section,

ant to section ninety twaof thedegis'lailiYe law and schedules issued Subd ar k 987 c 8 9 13 nine hundred fifty-four of the executive
g law, as added by section seven of thispur anuo-sum!Ei n two of section ninety of the legislative law; ,
the changes made by L1987, c. 813. 9 6, act, a s usion one of section ,two

,

(k) [Eff. until Jan.1,1994] aplesmutu , papers or redesignated former par. Q) as par. (k). hundred forty-nine-c, of the jud,iciary ]

documents required by. law-to-be made available for public inspec- For expiration of this amendment, see law, as added by section ten of this act.

e below. See, also, codification note shj t kk April nine n huntion anM@ j ,

Effective Date of Amendment by " "I"''I4* . f the legislative law.**#
3. Each house shall maintain and make available for publ.ic

L1987, c. 814; Expiration. Section 14 sha 1 ta e effect Janua
,*

inspection and copying- (a) a record of votes of each member in gg87J$di ioa $dbh'ot$ hu" dred "i"'tY"
* fir n neteen*

every session and every committee and subcommittee meetmg in
below, added State Finance bw $ 2-a, Effective Dete. Section effective Jan.which the member votes;
* * 'aded 'hi5 5'cti a *nd Section 87, 1.1978. pursuant to L1977, c. 933, g 8.

(b) a record setting forth the name, pubh,c office address, title, amended State Finance L.aw 99 8 and Derivation. Former section 88, in
.

112, and enacted provisions set out as part. For history, see Derivation note. and salary of evet=y officer or employce; and
notes under State Finance Law 9 2-a] set out under section 87.

(c) a current list, reasonably detailed, by subject matter of any
records required to be made available for public inspection and cree. Reference.

,

! copying pursuant to this section. custody of legislative papers and documents. see Legislative Law g 22.
Destruction and reproduction of books and records of the senate and of the

, (Added Lt977, c. 933, g 1; amended L1987, c. 813, 9 6; L1987, c. 814, assembly, see Legislative Law gg 22-a. 22-b.
! '

i 9 13.)
i; Law Review Commentarles

Codification of government privileges in New York: official information and'
identity of informers. 44 Albany LRev. 279 (1980).276 m-e 277

_- _ _ _ _ _ - - _ _ _ _ __
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New York's Freedom of Information 12w. disclosure under the CPLR. and the i. furnish to any agency advisory guidelines, opinions or other
common-law privilege for official information: conflict and confusi " appropriate information regarding this article.
over "the people's right to know". 33 Syracuse LRev. 6t5 (1982).

furm,sh to any person advisory opinions or other appropriateu.

.f Library References information regarding this article;
iii. promulgate rules and regulations with respect to the imple-l American Digest System

' Matters subject to disclosure, see Records p54 et seq. mentation of subdivision one and paragraph (c) of subdivision
Encyclopedia three of section eighty.seven of this article-*

Records subject to inspection, see CJ.S. Records 9 36. ,

request from any agency such assistance, services and infor-tv.

mation as will enable the committee to effectively carry out its
5 89. General provisions relating to access to records; certain powers and duties; and,

cases
v. report on its activities and findings regarding articles six and

The provisions of this section apply to access to all records. seven of this chapter, including recommendations for changes in
except as hereinafter specified: the law, to the governor and the legislature annually, on or before

1. (a) The committee on open government is continued and December fifteenth. gg gg
nah romut.

-

shall consist of the lieutenant governor or the delegate of such | 2. (a) The committee on public access to reco
officer, the secretary of state or the delegate of such officer, whose gate guidelines regarding deletion of ijde* ing etails or withhold-y

office shall act as secretariat for the committee, the commissioner ing of records otherwise availabtrunder this article to prevent
of the office of general services or the delegate of such officer, the unwarranted invasionysf%nal privacy. In the absence of such

guidelines, artagen&y may delete identifying details when it makes
,

director of the budget or the delegate of such officer, and seven | rgeordsdable.
other persons, none of whom shall hold any other state or local
public office except the representative of local governments as set (b) An unwarranted invasion o - nal-privacy-intfudeTbCf
forth herein, to be appointed as follows: five by the governor, at shall not* bellidM
least two of whom are or have been representatives of the news i. disclosure of employment, medical or credit histories or per-
media, one of whom shall be a representative of local government sonal references of applicants for employment;
who, at the time of appointment, is serving as a duly elected officer ii. disclosure of items involving the medical or personal records
of a local government, one by the temporary president of the of a client or patient in a medical facility'-
senate, and one by the speaker of the assembly. The persons

in. sale or release of lists of names and addresses if such lists
. . .

appointed by the temporary president of the senate and the speaker
of the assembly shall be appointed to serve, respectively, until the j w uld be used for commercial or fund-raising purposes;

iv. disclosure of information of a personal nature when disclo-expiration of the terms of office of the temporary president and the
speaker to which the temporary president and speaker were elected. sure would result.in economic or personal hardship to the subject

party and such mformation is not relevant to the work of theThe four persons presently serving by appointment of the governor
for fixed terms shall continue to serve until the expiration of their agency requesting or mamta, , g it; ormm

,
v. disclosure of information of a re' nac reported in

'

i respective terms. Thereafter, their respective successors shall be;

' ! appointed for terms of four years. The member representing local . confidence to an agenc re evant to the ordinary work of
such a ;

| government shall be appointed for a term of four years, so long as 7a

such member shall remain a duly elected officer of a local govern- JS/\ (c) Unless otherwise provided by this article, disclosure shall not
, - ment. The committee shall hold no less than two meetings annual- {

| be construed to constitute an unwarranted invasion of personal
i ly, but may meet at any time. The members of the committee shall privacy pursuant to paragraphs (a) and (b) of this subdivision:'

[ be entitled to reimbursement for actual expenses incurred in the i. when identifying details are deleted;
I discharge of their duties. when the person to whom a record pertains care,ents in

..u.

(b) The committee shall: writing to disclosure;
77R 279
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iii. when upon presenting reasonable proof of identity, a person (c) The court in such a proceeding may assess, aga st such
seeks access to records pertaining to him. agency involved, reasonable attorney's fees and other litigation

costs reasonably mcurred by such person in any case under the
2-a. Nothing in this article shall permit disclosure which consti- provisions of this section in' which such person has substantially

tutes an unwarranted invasion of personal privacy as defined in prevailed, provided, that such attorney's fees and litigation costs
subdivision two of this section if such disclosure is prohibited under may be recovered only where the court finds that:
section ninety-six of this chapter. l

* . the record involved was, in fact, of clearly significant interesti.

3. Each entity subject to the provisions of this article, within five to the general public; and
business days of the receipt of a written request for a record

I reasonably described, shall make such record available to the per. .. the agency lacked a reasonable basis in law for withholdingii.

the record.'

son requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of 5. (a)(1) A person acting pursuant to law or regulation who,.

i the approximate date when such request will be granted or denied. ; subsequent to the effective date of this subdivision, submits any
including, where appropriate, a statement that access to the record information to any state agency may, at the time of submission,

i will be determined in accordance with subdivision five of this request that the agency except such information from disclosure
section. Upon payment of, or offer to pay, the fee prescribed ; under paragraph (d) of subdivision two of section eighty-seven of

i therefor, the entity shall provide a copy of such record and certify this article. Where the request itself contains information which if
| to the correctness of such copy if so requested, or as the case may I disclosed would defeat the purpose for which the exception is 1

be, shall certify that it does not have possession of such record or sought, such information shall also be excepted from disclosure.i

- that such record cannot be found after diligent search. Nothing in t (2) The request for an exception shall be m. writing and state the
. .

- th.is article shall be construed to require any entity to prepare any
record not possessed or maintained by such entity except the reasons why the information should be excepted from disclosure. Ii

records specified in subdivision three of section eighty-seven and (3) Information submitted as provided in subparagraph one of
subdivision three of section eighty-eight. this paragraph shall be excepted from disclosure and be maintained

4. (a) Except as provided in subdivision five of this section, any apart by the agency from all other records until fifteen days after

person denied access to a record may within thirty days appeal in the entitlement to such exception has been fmally determmed or

writing such denial to the head, chief executive or governing body I such further time as ordered by a court of competent jurisdiction.
of the entity, or the person therefor designated by such head, chief I (b) On the initiative of the agency at any time, or upon the
executive, or governing body, who shall within ten business days of request of any person for a record excepted from disclosure pursu-,

the receipt of such appeal fully explain in writing to the person ant to this subdivision, the agency shall:,

requesting the record the reasons for further denial, or provide (1) inform the person who requesied the exception of the agen-access to the record sought. In addition, each agency shall immedi-
,

.

cy s intention to determine whether such exception should be grant-ately forward to the committee on open government a copy of such ed or continued;
; appeal when received by the agency and the ensuing determination
i thereon. (2) permit the person who requested the exception, within ten

. } :! . ... . business days of receipt of notification from the agency, to submit a
|5 j (b) Except as provided in subdivision five of th.is section, a written statement of the necessity for the granting or continuation
'|t person demed access to a record in an appeal determmation under of such exception;
.

the provisions of paragraph (a) of this subdivision may bring a'

!i. proceeding for review of such denial pursuant to article seventy. f (3) within seven business days of receipt of such written state.
,

i ! 4' cight of the civil practice law and rules. In the event that access to ment, or within seven business days of the expiration of the period
fd any record is denied pursuant to the provisions of subdivision two prescribed for submission of such statement, issue a written deter-'

of section eighty-seven of this article, the agency involved shall have mination granting, continuing or terminating such exception and,

'! the burden of proving that such record falls within the provisions of stating the reasons therefor; copies of such determination shall be
I such subdivision two. served upon the person, if any, requesting the record, the person
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|1 Art. 6 Art. 6

equested the exception, and the committee on public access to 7. Nothing in this article shall require the disclosure of the homew
records. ddress of an officer or employee, former officer or employee, or of

,

i

(c) A denial of an exception from disclosure under paragraph (b) a retiree of a pubhc employees' retirement system; nor shall any.

of this subdivision may be appealed by the person submitting the thing in this article require the disclosure of the name or home"

address of a beneficiary of a public employees' retirement system ori; information and a denial of access to the record may be appealed
. of an applicant for appointment to public employment; provided

| by the person requesting the record m, accordance with th,s subdivi-
| however, that nothing in this subdivision shall limit or abridge the

i

5' *
right of an employee organization, certified or recognized for anyl' (1) Within seven business days of receipt of written notice deny- h collective negotiating unit of an employer pursuant to article four-

ing the request, the person may file a written appeal from theQg@
,

teen of the civil service law, to obtain the name or home address of
3determination of the agency with the head of the agency, the chief ny officer, employee or retiree of such emp! oyer, if such name or

executive officer or governing body or their designated representa- i ome address is otherwise available under this article. I
tives. k (Adhi L1977, c. 933,9 1; amended L1981, c. 890,99 2,3: L1981, c. 975,

(2) The appeal shall be determined within ten business days of | 91: L1982, c. 73, 9 2: L1983, c. 80, 9 2: L1983, c. 652,9 3: L1983, c.
the receipt of the appeal. Written notice of the determination shall 783, 9 1: L 1984,c.33,9 1: L 1984,c.227,9 1.)

ii

,

be served upon the person, if any, requesting the record, the person j % See Ltt - M ben
who requested the exception and the committee on public access to Illstories! Notes -
records. The notice shall contain a statement of the reasons for the i 1,84 Amendments. Subd.1, par. (a). tuted "five" for "four" and inserted "one
determination. I Ll984. c. 33, g 1, eff. Mar. 27,1984, in of whom shall be a representative of

sentence beginning 'The committee local government who. at the time of(d) A proceeding to review an adverse determination pursuant to I shall" substituted "two" for "four" and appointment, is serving as a duly elected
: inserted ", but may meet at any time" officer of a local government," and add.paragraph (c) of this subdivision may be commenced pursuant to

article seventy-ei ht of the civil practice law and rules. Such Suba 4. par. (a). L1984. c. 227, 9 1 ed senten,ce beginning The member rep.
,

E ,

eff. June 19,1984, in sentence beginning resenting .proceeding must be commenced within fifteen days of the service of Except as provid
business days for ,ed" substitutedte" Suba. 3. L1981, c. 890, n 2 in sen.the written not,ce containing the adverse determmation providedi

,

seven business days :
tence beginning "Each entity subject * in-*"d ' bfor in subparagraph two of paragraph (c) of this subdivision. **" D eginni ddit,i smed , including, where appropriate, a

"

h- bs i ,

(e) The person requesting an exception from disclosure pursuant .public access to records" and "when statement that access to the record will.

be determined in accordance with subdi.to this subdivision shall in all proceedings have the burden of ( jd N5the agency and the ensuing ei h d Ws Ma''.,
proving entitlement to the exception, 3983 Amendments. Subd. I, par. (a). Subd. 4. pars. (a), (b). L1981,c.890, I,f

(f) Where the agency denics access to a record pursuant to . | L1983, c. 80, 9 10,1983, in 9 2. inserted references to subdivision
. . sentence begmnm,2, eff. Mayg 'The committee on five of this section.paragraph (d) of subd. . .ivision two of section eighty.seven of tla.s substituted open government" for " pub- Subds. 5, 6. L1981. c. 890, 9 3, addedarticle, the agency shall have the burden of proving that the record lie access to records". subd. 5 and redesignated former subd. 5

falls within the provisions of such exception. Suba.1, par. (b), subpar. v. L t983, as 6. k,
c. 80, 9 2, eff. May 10, 1983, inserted Effective date and Applienbility ofth,s subdivision shall be construed to deny any "regarding articles six and seven of this(g) Noth, g m, ,,,

m i
Amendment by-Ll9s3, c. 783. Sec.person access, pursuant to the remaining provisions of this article, chapter . tion 2 of Ll983, c. 783, provided: "This

to any record or part excepted from disclosure upon the express Suba. 2-a. L1983, c. 652, s 3 eff. act [ amending this section] shall take
. Sept.1,1984, added subd. 2-a. effect immediately [ July 30,1983] andwritten consent of the person who had requested t e exception.

Subd.7. L1983, c. 783, g 1, added shall apply to any request pursuant to
(h) As used in this subdivision the term " agency" or " state agen. suba. 7. the public officers law for which there is

q-.
cY" means only a state department, board, bureau, division, council 19s2 A.-.e. i..u.t. Subd. 4, par. (c). no final determmation, includmg judo,.

, . L1982, c. 73, 9 2, added par. (c). cial review.
j or office and any pubh.c corporation the majority of whose mem.

19st Subd.1, par. (a). -L19s2, c. 73. Section 3 of u982, c. '

f bers are appointed by the governor. L1981, c. 975, 9 1 eff. Jan.1,1982, in 73, provided: This act [ amending this
i

6. Noth.ing m th.ts article shall be construed to h.mit or abridge sentence beginning 'The committee on" section and section 871 shall take effect. .

substituted "seven" for "six", inserted on the fifteenth day of October next suc.any otherwise available right of access at law or in equity of any except the representative of local ceeding the date on which it shall have
party to records. governments as set forth herein ", substi. become a law [May 3, 19821 and shall i
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Art. 6 Art. O
apply or.ly to actions commenced on or "(f) In order to make such ar; assess-
after such date." ment, the legislature needs to gather in- first, nineteen hundred eighty, prepare the categories of private persons or enti-

and submit to the committee a notice ties to which such disclosures are made;t -LI981, c. 890. Section 4 of L1981, formation n each system now in exist-
c. 890. provided ~rhis act [ amending ence under the aegis of the state of New

describing each of its systems of records. "(ix) A statement indicating whether
this section and section 87] shall take York. ne notice shall specify clearly and fully, the agency makes or authorizes disclo.

for each system described each of theeffect January first, nineteen hundred *9 2. Definitions. (a) Agency. The following- sures other than those enumerated pur-
; suant to subdivision (viii) hereof, and ifeighty-two, and shall apply only to term " agency" means any state board.

"(i) The name of the agency and the so,. the mer.ns by which the agency deter.records submitted on or after such date. bureau, commission, council, depart-.
1

I except that the provisions of section one ment, public authority, division, office subdivision within the agency that main. mmes whether such disclosures should
tains a system of records, and the name be made or authorized and how oftenof this act [ amending section 871 shall or other governmental entity performing
or title of the system of records in which such disclosures aie made or authorized; ,

take effect immediately puty 31.1981].- a governmental or proprietary function \ such information is maintained; *(x) The general or specific statutory
I

|g for the state of New York, except the
i

I,1978 P"rsuant to L1977 c. 933, l 8- pdiciary, the state Icgislature or any "(ii) ne name and business address authority for the collection and mainte-
,

unit of local government. of the official within the agency who is nance of each category of information
Derivation. Former section 88. in | responsible for the system of records; within the system of records;-(b) person. The term " person"part; former section 66. For history of

said former section 88, see Derwation means any individual about whom per- ! "(ii) The procedures that a person "(xi) Any p licies governing retention

note set out under section 87. Said for. sonal information has bcen collected by may follow to learn if the system of and disposal of information within the
an agency. records contains personal information system of records;me o . L1 , c. 51, was re- pertaining to that person; "(xii) Each and every source, if the"(c) personal information. The termP** - * - '

" personal information" means any infor- -(iv) Ihe precedures by which a per- source is not the person, for each catego.| Former Section 89. Section, which
mation concerning a person which, be- |' son may gain access to a system of ry I information withm the system of

{ related to severability, was added
L1974 c. 578,9 2; repealed by L1977, cause of name, identifying number, sym-

records containing personal information ''C"'d5;

bot. mark or other identifying particular I pertaining to such person and the proce. "(xiii) The agency responsible,if other
c. 933, 9 1. and ,s now covered by sec- or combination of particulars, can be dure by which a person may seek to than the state of New York, for the fund-.

i

tion 90. amend or correct its content; ing of the system of records and a listingparticularly associated with that person. i
.(v) The categories and the approxi- p any c ntracts or agreements enpPersonal Information in Agency "(d) Record. The term " record" f r the provision of such fundmg.Records; Report; Access Procedure. int

means any information kept. held, filed, !
number of persons on whommate

5 L1980, c. 677, 99 I to 4. eff. June 26 produced or reproduced by, with or for records are maintained in the system of "9 4 Functions of the committee.
1980, provided: ; records; (a) The cmmnittee shall provide,guid-an agency, in any physical form whatso-

"9 1. Irgislative declaration. The ever, including. but not limited to, re- -(vi) The purposes for which each cat. ance t agencies, at theu west, in se
legislature declares as follows: p rts, statements, examinations, mem* esory of information within the system preparation y the agencie of the

.

"(a) The right to personal privacy is a randa, opinions, files, folders, books, of records is collected and maintained- ** '##* " ''# '
The committee shall prescribe the form'

fundamental right guaranteed by the manuals, pamphlets, forms, papers, de. "(vii) The uses mad
Constitution of the United States- signs, drawings, maps, photos, letters, of infomation withm,e of each category of the notices to be prepared by the,

the system of agencies.microfilms, computer tapes or discs, records by the agency itself;"(b) The past decade has seen a mas- niles, regulations or codes. "(b) The committee shall submit to the
sive increase in the number. size and *(viii) The disclosures of personal in- governor and the legislature, on or be-"(e) System of records. The term f mation within the system of records fore March 15. 1981, a compilation of

+

complexity of data banks and informa-
tion systems maintained by the agencies, " system of records' means any group of I that the agency regularly makes or au-
departments, bureaus, and commissions records pertaining to one or more per. thorizes outside the agency for each cate. the agency notices prepared pursuant to

section three hereof and shall cause that,

of the state of New York. sons from which personal information Bory of infomatio7, including the iden- compilation to be published and madei
may be retrieved by us d the name or tity of any federal, state or local agencies ,

"(c) Many of these data banks and in. other identifying particular or combina- to which such disclosures are made and available to the pubhc within thirty daysthereafter.formation systems contain information tion of particulars of a person,
about i ndividuals, including information
of the most personal and sensitive na- "(f) Disclosure. The term " disclosure- Cross References

means revealing releasing, transferring. |
.

ture. Access to- .disseminating or otherwise communicat-
"(d) The existence of these data banks ing all or any part of any record orally- Information contained in the statewide central register of child abuse and

and information systems and the in. in writing or by electronic or any other maltreatment, see Social Services Law 9 424-a.
Pat ent information. see Public Ilealth Law 918.creasingly sophisticated technology that means.

makes them possible pose a potential "(g) Committee. The term " commit-
| Confidentiality of-

Records containing personal information, see section 95.,

threat to the right of privacy. tee" means the committee on public ac-
I "(e) The legislature seeks to assess the cess to records as constituted pursuant ! Adoption information, see Public Health Law 99 4138-b,4138-c.
I extent, if any, to which such a threat to subdivision one of section eighty-nine Case files, etc., of community dispute resolution centers, see Judiciary Law'

now exists so as to determine what legis. of the public officers law. g g49-b.

Clinical records of mental health patients, see Mental Hygiene law 9 33.13.11tive action, if any, is necessary to regu. "9 3. Notices to the committee.
| lite the creation, maintenance and use Each agency that maintains a system of Information from state tax commission furnished to the department of,

'of these systems. records shall, on or before December social services regarding overpayments of tax, see Social Services Law
i i

'

284 9 136-a.
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5 89 PUBLIC OFFICERS LAW Art. 6 Note 3Art. 6

Review-Cont'd Review-Cont'd
Confidentiality of-Continued Exhaustion of administrative reme. Persons entitled to maintain pro.

| Personnel records of police officers, firefighters and correction officers, see dies 18 17
Civil Rights law 9 50-a.

Probation reports submitted to courts regarding discretionary relief from
forfeitures and disabilities, see Correction law q 702. Notes d Decisions

.

r

Records and reports regarding abandoned, delinquent. neglected or depend-
cnt children, see Social Services Law 9 372. 1. Personal privacy, luvasion of-Gen. in absence of documentation of econom-

{- Reports of professional misconduct to the state board of professional medi- ermily ic or personal hardship. Gannett Co.,
cal misconduct, see Public Ilealth Law $ 230. Records of the State Industrial Com. Inc. v. Monroe County, 1977, 59 A.D.2d

i Student financial aid statements, see Education law 9 663. mission showing the amount of a recipi. 309, 399 N.YS,2d 534 affirmed 45 |
N.Y.2d 954, 411 N.YS.2d 557, 383

Protection of public welfare records, see Social Services Law 6 136. ent's unemployment insurance benefits
N.E.2d 1151.and the period of time during which

Ithose benefits were necived were ex- Information provided by emrloyer to
New York Codes, Rules and Regulations empted from public access under this Department of Labor concerning appli.

article as an unwarranted invasion of cation for unemployment compensation
Unemployment insurance and employment senice records not subject to provi- pers nal privacy, in absence of written was exempt from disclosure under this

sions of this article. see 12 NYCRR 700.4. consent of person to whom mformation article, and, thus, employee, who i

pertained. Messina v. Lufthansa Ger- brought defamation action against em. I

Law Reslew Commentarles man Airlines, 1981, 83 A.D.2d 831, 441 ployer, was not entitled to obtain from
N.YS.2d 557. the Department the employer's allegedly ,

| Codification of government privileges in New York: official information and
identity of informers. 44 Albany LRev. 279 (1980). 2. - Employment records #ff "[ [

" "8
d k

" Lost Time Report," kept as police Bon Temps, I.td., 1982,114 Misc.2d 805, i
record of ssck time taken by particular 452 N.YS.2d 825. '

,
Library References officer, was not exempt from Freedom

American Digest System of Information Law disclosure to irwesti. Disclosure of written reprimands of'

i Matters subject to disclosure, see Records *==54 et seq. gative reporter, attempting to establish pohce officers, contained in report con-
cerning investigat,on mto alleged wrong-i ,that certain members of city police forcei

Encyclopedia were abusing sick leave privileges, on domg mvolving on<!uty employment of f-Records subject to inspection, see CJS Records 9 36. ground that disclosure would be unwar. city pohce officers, would not result in
-

ranted invasion of officer's privacy un. an unwarranted invasion of personal
'

! United States Code Annotated der Public Officers Law, as report was privacy and would not harm overall pub.
. . .

neither employment nor medical histo _ lie interest, and thus such reprimands
Records maintamed on individuals, see section 552a of Title 5, Government ry, and assertion that officer would suf. should be made available for public in.

Orgamzation and Employees. fer " economic or personal hardship" was spection and copying under this article.
conclusory and not supported by facts. Farrell v. Village Bd. of Trustees, of Vil.
Capital Newspapers Div. of Ilearst Corp. lage of Johnson City, 1975, 83 Misc.2d

WESTLAW Electronic Research v. Burns, 1986, 67 N.Y.2d 562, 505 N.Y. 125,372 N.YS.2d 905.
See WESTLAW guide following the Explanation pages of this volume. S.2d 576,4% N.E.2d 665.

Documents forwarded to Monroe 3. - Medical remrds
Notes of Dectolone County Civil Service Commission by re- Patient records and interviews with

spective law enforcement agencies were patients and with other doctors obtained
Access by pubile officials 20 Personal privacy, invasion of personnel records used to evaluate per- by State Board for Professional Medical
Attorney fees 14 Generally 1 formance for purposes of determining Conduct during investigation of charges
Bierden of proof 13 Deletion of identifying details 7 continued employtnent or promotion of professional misconduct against peti.
Control of remrds 10 Economic or personal hardship 5 and were thus exempt from disclosure. tioner doctor were exempt from public'

Costs 15 Employment records 2 Gannett Co., Inc. v. James, 1982, 86 access under this article, though the pa.
Custody or control of records 10 Medical records 3 A.D.2d 744,447 N.YS.2d 781, appeal de- tient records related to doctor's treat.
Deletion of identifying details 7 Names and addresses 4 nied 56 N.Y.2d 502, 450 N.YS.2d 1023 ment of his patients: standing of one
Descripdon of newd 9 Relevance to work of agency 6 435 N.E.2d 1099, seeking access to records was as a mem.
Econanic w personal hardship 5 Persons entitled to maintain proceed. Disclosure of names, job titles and sal. ber of public and such status would be,

U haus f letrative remedies, Ing, review 17 ary levels of county employees who were neither enhanced nor restricted because
Pnparation of record 11 terminated due to substantial budget re- he was litigant or potential litigant, and,

h i 18j $th r Reasons for dental 12 ductions was not exempt under this arti. smless doctor proved patients expressly ,

uests 21 Relevance to work of agency 6 cle on ground that information sought waived confidentiality, petitioner would |f Identifiable rds 9
In camera inspection 22 R"lueet fw confidentiality 19 was of a personal nature, or that type of not meet burden of establishing exemp. I

Medical records 3 Review rec rds sought were not relevant and tion from disclosure merely by showing i
essential to ordinary work of agency and that patient records were involved. ;

Names and addresses 4 Genermily 16 287 )_,

- _ _ _ _ _ _ _ _ _ _ _ - _ _ - - - _ _ _ _ _ . -- --. - . - - - - _ . .-. _ - - -
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Note 3 Art. 6 Art. 6 Note ?

John P. v. Whalen. 1981. 54 N.Y.2d 89 cerning manner in which use of high Ahhough names and public effice ad- even if disclosure of such items uvuld
444 N.YS.2d 598. 429 N.E.2d 117. voltage transmission lines might affect dresses of those persons who created or result m personal or economic hardship

The disclosure of medical histories of use and enjoyment of their property, formulated questions on Bar examina. to the termmated employees since the
paid firemen of a fire district without was endowed with public interest, par. tion were within ambit of this article, records sought were relevant or essential
permission generally, would constitute t cularly in view of policy considerations disclosure of their home addresses, edu- to the ordinary work of the agency or

inherent in this article. 'Smigel v. Power cational and employment backgrounds municipality. Gannett Co Inc. v. Mon.an unwarranted invasion of personal
S.2d 962;.1976. 54 A.D.2d e58, 387 N.Y.
Authority and ages would be unwarranted inva. roe County. 1978. 45 N.Y.2d 954. 411

.

privacy and be improper. OpState
f sion of personal privacy and therefore N.YS.2d 557. 383 N.E.2d 1151.

i *#
1.isting of inmates, who were housed { that information was exempt from dis- Interest and status of petitioner seek.

d " in area primarily used for housing in. ; ci sure. Pasik v. State Bd. of Law Ex- ing to compel the county department ofl
~ N""" S ad !4'

mates segregated from general popula- | aminers. 1982.114 Misc.2d 397. 451 N.Y. health services to furnish him a full copy
; where personal mj.ury law firm stated tion for punitive reasons and who may S.2d 570, modified on other grounds 102 of written complaint made against adulti

_; as its intention in seeking access to mo. hase witnessed assault on inmate by cor-
~ * A.D.2d 395. 478 N.YS.2d 270. home facility, including name of com-tor vehicle accident reports maintamed rections officers, was not exempt from g City's teachers' retirement system plainant, and manner in which disclosedby police department, the direct mail disclosure under Freedom of Informa. would be required to make available for information would be used by him wassolicitation of accident victims, priva'" tion law on the basis that disclosure i copying a list of its present beneficiaries improper standard by which to deter-

mterests of accident victims regmred would constitute unwarranted invasion to not.for-profit corporation whose prin. mine economic or personal hardships as
,

that their names and addresses be delet- of inmates * personal privacy in light of ! cipal purpose was to investigate legisla. phrases were used in this section. Ma.
ed from the reports made available for fact that state had yet to recognize abso. tion and other governmental action and cilacek v. Ilarris.1980, too Misc.2d 388mspection, pursuant to section of free- lute right to privacy and names sought decisions affecting pension funds admin- 431 N.YS.2d 927.,

dom of mformation law [Mckmney s to be clicited were those of convicted istered by retirement systems, since re-
Public Officers Law 9 87, subd. 2(b)]. felons who had been incarcerated in tirement system failed to meet its bur. 6. - Relevance to work of agencyScott. Sardano & Pomeranz v. Records state prison. Hensing v. LeFevre,1986, ! den of establishing that demanded infor- Records regarding the termination ofAccess Officer of City of Syracuse,1985- 133 Misc.2d 198, 506 N.YS.2d 822. mation would be used for commercial or employees and their removal from the65 N.Y.2d 294. 101 N.YS.2d 289. 480
N.E.2d 1071. Where petitioner did not offer any ex. fund-raising purposes or that informa- payroll are, by their very nature, rete.

planation or acason for request that col. I tion was of a personal nature and that vant and essential to the ordinary work
In light of recent amendment to this lege provide him with names and ad. disclosure of the information would re- of county, and thus exception in this,

' . section, association of retired police offi- dresses of students, petitioner failed to sult in economic or personal hardship to article applicable where records are not
'

cers was not entitled under this article to show that names and addresses were not retirees. New York Teachers Pension relevant or essential to the ordinary /obtain access to names and addresses of sought for commercial or fund-raising Ass *n. Inc. v. Teachers' Retirement Sys- work of the agency or instrumentality is i,

all retirees of city police department purposes, and thus access could properly tem of City of New York, 1979. 98 not in such case applicable. Gannett '

who were currently receiving pensions be withheld pursuant to this section. Misc.2d ill8,415 N.YS.2d 561, affirmed Co., Inc. v. Monroe County, 1977. 59
~

and annuities. New York Veteran Po- Krauss v. Nassau Community College. 71 A.D.2d 250, 422 N.Y.S.2d 389. A.D.2d 309, 399 N.YS.2d 534. affirmed
'

lice Ass *n v. New York City Police Dept- 1983.122 Misc.2d 218. 469 Ni S.2d 553. Petitioner, which ran review course 45 N.Y.2d 954, 411 N.YS.2d 557, 383
Article I Pension Fund. 1983. 61 N.Y.2d preparatory to the state certified public N.E.2d 1151.Release of first names and addresses a

659. 472 N.YS.2d 85, 460 N.E.2d 226.
of those persons filing complaints with accountants examination, could not Mere fact that agency which seeks dis.

Disclosure of certain standardi7ed Division of Iluman Rights to private at. compel education commissioner to con- closure of information pursuant to this
reading and mathematics test scores, in torney would have been a clearly unwar, tinue his long-established practice of anicle, would conclude, after receiving
a " scrambled" order and with names de- ranted invasion of personal pri acy and supplying petitioner with lists of exam such information, that the information

~

leted, would protect privacy of students, therefore such information was exempt applicants for use in its business, as this should not be acted on does nyt make
'

provide parent with records which she from disclosure under New York Free. section provides that an agency may de- the information " irrelevant to the worksought, and impose no onerous burden dom of Information Law. Goodstein v. lete identifying details to prevent an un- of the agency" so as to render the infor.
upon school district: therefore, trial Shaw,1983,119 Misc.2d 400. 463 N.Y. warranted invasion of personal privacy, mation exempt from disclosure to the
court erred in failing to order disclosure S.2d 162. and the legislature has defined "an un- agency. Pooler v. Nyquist, 1976, 89of test scores on ground that in their Sheriff acted properly in denying peti- warranted invasion of personal privacy" Misc.2d 705,392 N.YS.2d 948. |existing order the scores would be iden- tioner access to income executions on . to mclude the sale or release of lists of I,

tifiable to some students through corre- f le in sheriff's department, where peti- names and addresses if such a list would 7. - Deletion of identifying details
lation to alphabetical list. Kryston v. tioner wanted names and addresses of be,used for pnvate, commercial or fund- Statutory authority to delete identify.
Board of Ed., East Ramapo Central judgment debtors in order to send them ransmg purposes. Person-Wolinsky As- ing details as means to remove recordsSchool Dist., 1980. 77 A.D.2d 896. 430 s ciates, Inc. v. Nyquist, 1975, 84 from what would otherwise be exceptioncorrespondence, so that it was not possi.N.7S.2d 688. ble to delete identifying details, because Misc.2d 930,377 N.YS.2d 897. to disclosure mandated by this article

petitioner's application to compel pow. information sought by petitioner thus !*" "'I " " * * ** ' ' ' * *
5. - Economic or personal hard- without deletion would constitute un.6 er authority to disclose names and ad. amounted to an unwarranted invasion , ship warranted invasion of personal privacy,| dresses of property owners on or over of personal privacy under section 89,

whose land proposed power trans- excepting from disclosure records or Names, job titles and salary levels of and does not extent to records excepted',,

;I mission line would pass would be grant. portions thereof that if disclosed would former county employees who were ter- in consequence of specific exemptions
ed. as petitioner's purpose for obtaining constitute an unwarranted imasion of minated as a result of budget reductions from disclosure by state or federal stat.,

were subject to disclosure under this sec. ute. Short v. Board of Managers of Nas.; list, which was to provide all involved personal privacy. Application of Nich- '

| owners with relevant information con- olas,117 Misc.2d 630. 458 N.YS.2d 858. tion, and exception was not applicable sau County Medical Center, 1982, 57
7RR 289
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|
M.Y.2d 399, 456 N.YS.2d 724, 442 properly dismissed. where commissioner - that effect of disposition was to afford disciplinary proceedings but, rather.

I N.E.2d 1235. rationally and reasonably complied with | petitioner broad and unfettered disclo. data was transferred to employee's per.
this section governing disclosure of sure, thereby circumventing required sonnel card, and, to accede to petition-

Such identifying information as procedures under this adicle. Kheel v. ers' request for disclosure the commis.names, addresses and social security records by offering to make voluminous ,

numbers would be deleted from doc. records available to petitioner for his Ravitch. 1983, 93 A.D.2d 422. 462 N.Y. sion would have to go thruugh every

uments disclosed under Freedom of In. inspection and examination at commis- S.2d 182, affirmed 62 N.Y.2d 1. 475 N.Y. employee's file and compile the informa-
~ formation Law [McKinney's Public Offi- sioner's office on business days between S.2d 814. 464 N.E.2d 118. tion, it was not required to do so. Gan.

cers Law 9% 87, subd. 2(6) 89 subd. 2] 8:30 a.m. and 5-00 p.m. Schanbarger v. petitioner, after hasing been injured in nett Co., Inc. v. James, 1982, 86 A.D.2d
New York State Com'r of Social Servic- subway and having filed a notice of 744, 447 N.YS 2d 781, appeal denied 56

containing curricula vitae of profession.
al employees of college promoted to full es,1984, 99 A.D 2d 621, 472 N.YS.2d claim with New York City Transit Au. N.Y.2d 502. 4M N.YS.2d 1023, 435

professor in last five years, where dele- 175, appeal dismissed 62 N.Y.2d 604,478 thority, was not entitled, under provi- N.E.2d 1099.

tion would not impede petitioner's abili. N.Y.S.2d 1023, 467 N.E.2d 532- sions'of this article, to all police and Rearranging or " scrambling' standard- |
ty to compare his credentials to those of Commission of Corrections chairman other records in matter in possession of ized reading and mathematics test scores

'

other professional employees. but would would have period of 120 days from date transit authority, but petitioner was enti- so as to change the order in which they
protect individuals involved from un- of service of copy of court order direct. tied to police reports upon payment of were listed would not constitute prepat a-
warranted invasion of their personal pri- ing compliance with Freedom of Infor. the appropriate fee. Arzuaga v. New tion of record not possessed or main- |

vacy. Ilarris v. City University of New mation Law, this article, in which to York City Transit Authority, 1979, 73 tained by school district within meaning I

York, Baruch College.1985. I14 A.D.2d comply with the order. Zanger v. Chin. A.D.2d 518, 422 N.YS.2d 689. of this article. Kryston v. Board of Ed.,
805,495 N.YS.2d 175. lund,1980,106 Misc.2d 86. 430 N.YS.2d Description of material sought to be East Ramapo Central School Dist 1980,

in proceedings by corporation to re. 1002. discovered under this section as '' budget 77 A.D.2d 8%,430 N.YS.2d 688.

quire Commissioner of Mental Ilygiene examiner's file" was not too vague since Shortage of manpower in agency from
readily identifiable material was sought; which disclosure was sought. allegedly9. eser p on o recorand Attorney General to grant access to

all files concerning petitioner and its af. Inmate s request to inspect and re. although there were a!!egations that the making it difficult for agency to sift
- filiates and leadership, trial tourt s judg. view any and all files or records kept on files contained some material which through records, locate information

granting such access, adequately me and my number of identification of should be exempt, there was no such a sought. and redact, where necessary.ment

|
protected agamst mappropriate identifi. the New T,ork State Department of Cor. showing as to establish that the pubh,c .<

II I is did
{'fe7,"nsecation of confidential sources uhen it rectional Services" reasonably described was to be denied access to the whole file. losur under this -

| required deletions of names of third par. the documents sought and disclosure Dunlea v. Goldmark, 1976, 54 A.D.2d ticle. United Federation of Teachers v.,s
=' ties and names and addresses of third provisions of the I reedom of Informa. 446, 389 N.YS.2d 423. afhrmed 43 . d

parties who had written letters to state tion Law could not be avoided on the N.Y.2d 754 40I N.YS.2d 1010, 3 72 Corp.,1980. I 1 2d 623, 428

officers complaining of petitioner. basis of allegations that request would N.E.2d 798. g g'
Church of Scientology of New York v. require review of thousands of records. If agency has previously identified
State,1978, 61 A.D.2d 942, 403 N.Y.S.2d Konigsberg v. Coughlin. 1986. 68 N.Y.2d class or category of documents in the Standing alone, cost to governmental

224. affirmed 46 N.Y.2d 906, 414 N.Y. 245, 508 N.YS.2d 393. 501 N.E.2d 1. normal course of business, it must pro. agency in preparation of a report is not
sufficient basis to preclude disclosure

S.2d 900, 387 N.E.2d 1216. Since petitioner's request for access to duce them in response to request under this article. Trauerm,cht v. Board
Grievances and grievance decisions or copies of certain police records ade. phrased in terms or categories. Zanger

dispositions with respect to grievances quatelv identified the material sought.
v. Chintund, 1980,106 Misc.2d 86, 430 of Co.op Educational Services of Nassau

filed by registered nurses employed by chief inspector lacked authority to re. N.YS.2d 1002. County, 1978. 95 Misc.2d 394. 407 N.Y.~

S.2d 398.
hospital agency were discoverable under quire greater specificity and instead 10. Custody or control of records
this article, despite contention that dis- should have referred the issue of the 12. Reasons for dental
closure would constitute unwarranted records' discoverability to the entire Village's admission that it expected re.

invasion of personal privacy, but in or. committee, with his failure to do so legi. turn from district attorney of records of Broad allegations that inmate's file
der to balance Icgitimate rights and ex- timizing petitioner's Article 78 proceed. public lottery sponsored by volunteer sought by inmate under the freedom of
pectations of privacy of the grievants ing. Johnson Newspaper Corp. v. Stain- fire department fully justified prospec- information law contained exempt mate-
involved against the legitimate interest kamp.1983. 94 A.D.2d 825,463 N.Y.S.2d tive aspect of special term's order grant- rial was insufficient to overcome pre-
of competing union in obtaining disclo- 122, modified on other grounds 61 ing to newspaper right of inspection sumption that records were open for in-
sure, all personal identifying details N.Y.2d 958, 475 N.YS.2d 272. 463 upon records' retransfer to village's cus- spection and to justify categorical denial

would be redacted and deleted from the N.E.2d 613. tody. Westchester Rockland Newspa- to inmate of all access to the material
records produced. United Federation of in proceeding seeking disclosure of pers, Inc. v. Kimba!!. 1980, 50 N.Y.2d Konigsberg v. Coughlin. 1986. 68 N.Y.2d

575, 430 N.YS.2d 574, 408 N.E.2d 904. 245. 508 N.YS.2d 393, 501 N.E.2d I.Teachers v. New York City llealth and certain documents, including publicly
Ilospitals Corp., 1980.104 Misc.2d 623. discussed memorandum relating to peti- Temporary possession in another does City's conclusory allegations that list
428 N.i S.2d 823. tioner's performance as impartial arbi. not necessarily oust permanent posses- of names of individuals employed on

Ll trator, special term should not have in. sor of control which would make it sub- several public works projects by non-
8. Time for compliance cluded broad direction in its judgment ject to responsibilities imposed by this union contractors "would be used for

petitioner's causes of action directed which required transportation authority article. Id- commercial or fund raising purposes" or
toward State Commissioner of Social to certify whether it was in possession of that disclosure "would result in econom-
Services' refusal to grant access to all other records or documents so that peti. II, Preparation of record ic or personal hardship" were insuffi-
copies of fair hearing decisions made by tioner might then determine whether ad- Where civil service commission did cient to justify withholding of such in-

~

commissioner since Jan.1,1980 were ditional disclosure would be sought, in not maintain separate files for police formation from union which had re-
201
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quested it under Freedom of Informa- 14. Attorney fees 16. Review--Generstly 65 N.Y.2d 294, 491 N.YS.2d 289. 430

On ime hether culu d mentview f pendi federa itigat nn a icle di s that certain1 5 A. 2 028 4 S.2 51 .
m ea

j Reasons of district principal and chief a% Appellate Division did not err, as a dom of Information Law Article 78 pro. reco,, s

negotiator of board of education as to matter of law. in holding that city had a cceding standard of review, that agency's had standing to maintain Article 78 pro-
determmation will not be set aside un-why disclosure of prehminary contract reasonable basis in law for withholding less arbitrary or capricious or without cceding seeking disclosure of certain7

,

documents, regardless of whether heproposals and demands between board materials requested under the Freedom rational basis, is not applicable, but, might represent interests other than theof education and its teachers association of Information Law, which the city as.
rather, person resisting disclosure must

| would impede ongoing collective bar. serted had been prepared for the litiga. corporation directiv requesting the>

prove entitlement to an exception. Caps,- records. Cavalier v'. McCue, 1977. 58j gaming negotiations were not arbitrary tion, and thus, Appellate Division's deni.r

tal Newspapen Div. of Hearst % w A.D.2d 729. 396 N.YS.2d 299nor capricious and, thus, special term al of request for attorney fees against Burns, 8E W AM M. M WMproperly concluded that, based upon ex- city would not be disturbed. Niagara 651. appeal granted 66 N.Y.2d 603, 489pertise of board's affiants, burden of Environmental Action by Raymond v. 18. - Exhaustion of administrative
N.E2d 256.proving material exempt had been met. City of Niagara Falls, 1984. 63 N.Y.2d remedies

651'. 479 N.YS.2d 512. 468 N.E.2d 694. Since the committee on public access See, aho, Notes of Decisions under
t D st I b. 4 8 of records is the admmistrative agency CPLR 7801'-

425 N.YS.2d 367. Where city had reasonable, though ul- charged with oversight of this article, its Demand for relief pursuant to free-timately insufficient, basis in law for interpretation of the statute, if not irra. dom of information law request was not13. Burden of proof withholding materials requested under tional or unreasonable, should be up_
Where exemption from this article is Freedom of Information Law, request- held. Sheehan v. City of Binghamton, properly before court where petitioner.who claimed requests were not fully,

claimed, burden lies with agency to ar. ing party was not entitled to award of | 1977. 59 A.D.2d 808, 398 N.Y12d 905;
ticulate particularized and specific speci. attorney fees. Ilopkins v. City of Buffa- Gannett Co, Inc. v. James, 1981. 108 complied, with by au,thority responsible
fication and to establish that material lo,1985,107 A.D.2d 1028, 486 N.Y12d Misc.2d 862. 438 N.YS2d 901, affirmed f r denymg him cml sersice position.

ad n i r u in
requested fall squarely within ambit of 514. 86 A.D.2d 744,447 N.Y12d 781.'

g
the exemption. M. Farbman & Sons, Newspapers did not "substantially pre- Great weight must be afforded recom- documents he wished to inspect. Kur-
Inc. v. New York City IIcalth ano llospi- vail." within meaning of this section at- mendation of Committee on Public Ac- land v. McLaughlin. 1986.122 A.D.2d
tals Corp., 1984, 62 N.Y.2d 75, 476 N.Y. lowing attorney fees to party who sub- cess to Records as body designated by 947,505 N.YS2d 967.-

S.2d 69. 464 N.E.2d 437. See, also, flop- stantially prevails in litigation against this section to render adversary opinions Petitioner could not seek to compel
kms v. City of Buffalo, 1985,107 A.D.2d agency, in suit against local industrial to state agencies and others regarding disclosure of agency's records by an Arti-
1028, 486 N.YS.2d 514; Pasik v. State development agency seeking disclosure this article. Washington Post Co. v. New cle 78 proceeding. where stitioner

of records pertaining to economic devel. York State Ins. Dept 1982,114 Misc.2d failed to exhaust his administrative ap-Bd. of L.aw Examiners. 1984,102 A.D.2d

395. 478 N.YS.2d 270; City of New York opment expenditure, where the records j 601, 452 N.YS.2d 163, reversed 94 peal remedy. Town of IIempstead v.
, were released prior to the assertion of I A.D.2d 648, 462 N.YS.2d 208. reversed Commissioner. State Office of Mentalv. Bus-Top Shelters. Inc., 1080, 104

Misc.2d 702. 428 N.YS.2d 784. 61 N.Y.2d 557. 475 N.YS.2d 263. 463 Retardation and Developmental Disabili-any defense to the newspapers' Article ,

Burden of demonstrating that material 78 proceeding against the agency. Wil.
~

N.E.2d 604. ties.1986,119 A.D.2d 582, 500 N.YS.2d
requested under this article is exempt liam J. Kline and Son. Inc. v. Fallows, Administrative determination by com- 751,

falls on shoulders of one who asserts it; 1984.124 Misc.2d 701,478 N.YA2d 524. mittee on public access to records was Petitioner's !ctter to chief inspector ef-
m absence of specific statutory protec' entitled to weight and consideration in fectively amounted to an appeal of rul-Petitioner was entitled to atm fees, tion for the requested material, this arti- determining applicability of statutory ex' ng that records sought were " intra-agen-

'

cle compels disclosure, not concealment. Deputmem of lid I a
. . .

emptions under this article. Kwitny v. cy" documents to the State Police Com-,

Westchester Rockland Newspapers. Inc. reasonable basis m law for withholding McGuire. 1979,102 Misc.2d 124, 422 mittee on Appeals, and thus there was
v. Kimball. 1980. 50 N.Y.2d 575. 430 requested records which were of clearly N.Y12d 867, affirmed 77 A.D.2d 839, no impediment to institution of proceed-
N.YS.2d 574. 408 N.E.2d 904. See, also, sigmficant interest to the general pubhc. 432 N.Y12d 149, affirmed 53 N.Y.2d ing to review denial of petitioner's re-

,

i

llawkins v. Kurlander, 1983, 98 A.D.2d Steele v. New York State Dept. of IIcalth, 968. 441 N.Y.S.2d 659, 424 N.E.2d 546. quest for access to copies of certain po-
14, 469 N.YS.2d 820; Austin v. Purcell. 1983.119 Misc.2d 963,464 N.YS.2d 925. lice records on ground of failure to ex.| '

1984.103 A.D.2d 827, 478 N.YS2d 64; 17. - Persons entitled to maintain haust administratise remedies. Johnson.

Goodstein v. Shaw. 1983.119 Misc.2d 15. Costs proceeding Newspaper Corp. v. Stainkamp. 1981.94
400,463 N.YA2d 162. Assessment of costs pursuant to sec- Entitlement under freedom of infor. A.D.2d 825. 463 N.YS2d 122, affirmed

While respondent has burden, under tion of the Public Officers Law authoriz. mation law [McKinney's Public Officers as modified on other grounds 61 N.Y.2d
this section, of proving that release of ing award of reasonable attorney fees Law g 84 et seq.) of personal injury law 958, 475 N.Y12d 272. 463 N.E.2d 613.
requested information would amount to and costs if agency lacked reasonable firm to motor vehicle accident reports Party seeking to obtain information
an unwarranted invasion of personal basis in law for withholding requested maintained by police department was under this article must first apply to thei

privacy, such burden is substantially di. information lies within sound discretion not contingent upon showing of some records access officer and, if their appli-"
y

minished when petitioner refuses to di- of trial court. McAndrew v. Board of cognizable interest other than that inher- tation is denied. then appeal to the ap-
vulge rurpose for which he seeks such Educ. for City School Dist. of City of ent in being a member of the public. peals officer; no redress from the courts

] information. Application of Nicholas. Port Jervis, 1986,120 A.D.2d 591. 502 Scott. Sardano & Pomeranz v. Records may be sought until those administrative)| 1983,117 Misc.2d 630,458 N.YS2d 858. N.Y12d 70. Access Officer of City of Syracuse,1985, remedies have been exhausted. Moussa
= 293
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,j v. State, 1982. 91 A.Dld 863, 458 N.Y. 19. Request for confidentiality which would identify those who had re. one for in camera inspection. Glantz v.; d 377. ce any funds on M d eco. hppetta, M8, M AM D6, m RInsurance Department's promise to
Under this section requiring agency keep confidential minutes of insurance n mic need and placing such duty m S.2d 295.

f either to furnish explanation in writing company meetings given by the compa. hands of special term, where it was to be In suit against city arising from shoot. !
for nonproduction of records or to pro. nies to the Department for examination carried out in camera. Westchester ing by police officer, " records of com.

| vide access to materials sought, seven. was irrelevant to determining whether Rwkland Newspapers, Inc. v. Kimball, plaints and investigations thereon of ci.'

day limitation for agency's response to the minutes were subject to disclosure 1980, 50 N.Y.2d 575, 430 N.YS.2d 574,
demand was to be interpreted as directo. und r this article. Washington Post Co. 408 N.E.2d 904. vil an and other complaints" against po.,

lice officer, were subject to disclosure;
i. ry rather than mandatory, and where it v. New York State Ins. Dept., 1984, 61 Agency is required to articulate partic. however, records were to be examined'

was not complied with, exemption was N.Y2d 557, 475 N.YSJd 263, 463 ularized and specific justification for by court in camera and court should
i not to be disregarded but, rather, appli. N.E.2d 604. withholding information and, if neces. order disclosure only of those portions'

cant was to be deemed to have exhaust. **'I C"" '*9 * *" ' #*

ed his administrative remedies and enti. Access by pubHe omclats ques'W matedals to Ge can b in cmMendal source or Mme ag"*b *
** ' *" "' #

em
tied to seek 'udicial remed . Flo.yd v- Contrary to contention of respondents, camera inspecti n to show that the tial information relating to a crimmal

.
J 7

records are exempt from disclosum mvestigation. Walker v. City of New
di{' cctw of Sta

unre.1982. 87 A.D.2d 388, 452 N.Y execu onsumcr *

Fink v. Irfkowitz, 1979, 47 N.Y.2d 567 York,1978,64 A.D.2d 980,408 N.YS.2d,9

have Supreme Coun overrule State Edu_ 419 N.YS.2d 467,393 N.E.2d 463. 811.
d Town superv,isor s letter to applicant cation Department's refusal to provide Where record indicated that entire On application of representative of

,

for mformation pursuant to this section
certain information to Board on ground work repwts might not be non-exempt two infant pedestrians struck by mo ingrequestmg more specifics with respect to that such refusal contravened this arti. 5 under this article, respondents would be trains to compel Commissioner of Trans.rpplications did not constitute waiver of cle, had power to conduct imestigations, required to submit any proposed dele. portation to permit access to reports

-,;

administrative procedures necessary in research, studies and analysis of matters tions to special term for an in camera concer..ing accident in question, circum.
,

,: order for disclosure of information and affecting the interest of consumers. inspection and to submit all other mate. stances warranted only that count be-tI did not preclude application of doctrine Pooler v. Nyquist. 1976, 89 Misc.2d 705, rial directly to petitioners. Polansky v. permitted to inspect in camera reportsI-
of exhaustion of administrative reme. 392 N.YS.2d 948. Regan,1981,81 A.D.2d 102,440 N.YS.2d submitted on both accidents by carriersdies. Cosgrove v. Klinger, 1977, 58 A member of a board of education 356. and any reports,that may have been pre-A.D.2d 910. 396 N.YS.2d 498. need not observe the procedures re. Parties should be given opportunity to pared by Commissioner concerning acci.k,

Parolee was not entit!cd to order pur. quired of the general public for obtain. CXpand their papers to claim or resist dents in que< tion. Bloomberg v. llen- gsuant to Article 78 compelling Board of ing acess,q tapes of school board meet. applicability of new criteria that files ]Yg 79. 99 Mise.2d 958, 417 N.Y.l9 .*.
Parole to release parole records under ing fw oHicial purposes unless expressly compiled for law enforcement purposes

provided m a board regulation. Op. must now meet to be exempt from dis. Accident report of Comm,ssioner ofF eed fI f
. s

.f i
i ,

- rolee not e u ted h s ad st . State Compt. 80-163. closure in an Article 78 proceeding seek. Transportation, if any, was not ba:Ted
.

ing access to records relatmg to refusal by any statute from disclosure to repre.8

tive remedies under the Law. Robert- 21. Good faith requests of proposed site for new amusement sentative of two infant pedestrians '

o Parol 4 122 i d8 4l In plot owner's Article 78 proceeding park; situation might be an appropriate struck by moving trains. Id.
'

t mspect and copy certam documentsN.YS.2d 1015*
of, not-for-profit cemetery corporation, f 90. Severability t

If petitioners were dissatisfied with At. evidence sustained finding that plot
torney General's response to request owner's request to inspect was made in
made under this article, their proper good faith, and therefore, plot owners If any provision of this article or the application thereof to anI

1 course was to seek relief not by way of petition was properly granted. De Paula Person or circumstances is adjudged invalid by a court of compe-
. .

-

motion, but, rather, to pursue their ad- v. Memory Gardens, Inc., 1983 96
ministrative remedies. Wiener v. People A.D.2d 641, 465 N.YS.2d 73. tent jurisdiction, such judgment shall not affect or impair the

Abr 1983,119 Misc.2d 970, 464 Validity of the other provisions of the article or the application
22. In camera inspection thereof to other persons and circumstances.'

Where Board of Law Examiners Proper procedure for reaching deter. (Added Lt977, c. 933, l 1.)
claimed it was totally exempt from this mination whether agency records are ex.i '

! s.rticle, exhaustion of admam,strative empt from production as interagency or
remedies doctrine was no bar to materi- intraagency materials is by in camera Historieel Note'

sls sought by attorney in his freedom of inspection ordered by Special Term, M. Effective Date. Section effective Jan. Former Section 90. A former sect.ronFarbman & Sons, Inc. v. New York City 1.1978, pursuant to L1977, c. 933. 9 8. 90 was renumbered 100.]- information law action, even though he Health and Hospitals Corp., 1984, 62
) had not previously requested such mate.

N.Y.2d 75. 476 N.YS.2d 69. 464 N.E.2d Derivation. Former section 89. added
b ritl from Board. Pasik v. State Bd. of 437. L1974, c. 578. 9 2, and repealed by Another former section 90 was renum-t

L1977, c. 933, 9 1. bered 115.r Law Examiners, 1982,114 Misc.2d 397, Appellate Division did not abuse its
451 N.YS.2d 570, modified on other discretion in removing duty of deletiongrounds 102 A.D.2d 395, 478 N.YS.2d from records of public lottery sponsored270. by volunteer fire department of details

294
295

__ - _ _ ___ _ __ _ _ __ _ _ _ _ __.
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not under investigation by or in li ofstra LRev. 319 (1988). ' '
fon with the agency. NYS Ethi - ' '

'

bmn. A0 96-22. .l'
~
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'
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h ; a, . e . v.'

, _

tarding.the physicitly' has! {{iI ' ' ' ' " Cross References j (,. i.,

ng and furnishing taxpayer identification information, see Tax Law i 5+ . va 'n.
,.- . ., , , ,. . > < , ., ,- ,.

;^m New York Codes,' Rules and Regulations
fions

' i u ,,,t

ithe handicapped, based on cvide hcess to records, see 19 NYCRR 80.1 et seq.
~,

~' ~ '

4 access barners had existed for,mo r - , '

.

'

n 12 years after effective date of Pub 2
"* - Rules f the City of N'ew York <

,
2,.

Icers Law proviafon mandating tha
b access be provided. Smith v. To finance board, public access to information, see 52 RCNY Chapter 6.

entiality ofinformation, drugs and devices, see' 24 RCNY ll 75.37 and 75.39.Varwick (3 Dept.1991)169 A.D.2d 97
. dentiality of reportable disease reports and records, see 24 RCNY l 11.07.N.Y.S.2d 874. ,',, rtment of juvenile justice, compli' nce, see 41 RCNY Chapter 1.

,,'
a* '

me and expense statements, confidentiality, see 19 RCNY l 33-06..-
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, '
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s
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,

guMons foM yy ageMa, see 43 RCNY Chapter 1.nn an
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, ' Colum.LRev. 2216 (1990). c .. ,.
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.

'' =

'i
e third degree, rewarding officia) hblic access to court records in civil proceedings: The New York approach. Carpinel-' ' "

pfficial misconduct in the second Jo. 54 Alb.LRev. 93.. Fall 1989.
"

| any such crime is committed for
'

* *+. . ..

mcy or public offh ial of the state, b United States Supreme Court =

| or public benefit corporation of niedom of informationi law.enfortement exemption,'e$nfidenfial'sourecs, presumptions. .

'
public office, agency or F 4 see U.S. Dept. of Justice v.1;andano, U.S.N,J 1993,118 S.Ct.2014,508 U.S.165,124su

vision or public authority may ' P.14Ed.2d 84, on remand 873 F.Supp. 884.
~ ~ ~~ ~

~ ' ' ' d ., , , j |,
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@ C official of the state, or any " Dept. of Justice v. Reporters Committee For Freedom of Press, U.S.Dist. col 1989,
h any professional or representa. k 109 S.Ct.1468,489 U.S. 749,103 L.Ed.2d 774.

~

',.,y a,;

d of five years from the date"of .Nw d - t. o .c
'

Ili. Legislative declaration .
.: ,

i ' '*' ' *' ',s'' '
- , s. ~, e.

m ,
' ' ' ' '

''

~N [ Ilistoriedl and Statutoif Notes'"' ' ' ,

fegislature
~

f. l
- gg, ort Title. Thi article and Public

Nficers Law l 100 are popularly known, ' .
1

L
omimentaries . s's the " sunshine laws".

'r

A critical evaluation. Tristram 4 k._
prr[ption. Robert C. Newman. 16 '

om Fmm Information Law. Michael J. Siris,60 Alb.L.Rev.1273(1997).
ping the faith: A modellocal ethics law-Content and commentary. Mark Davies,'

21 Fordham Urb.LJ 61 (1993).p, gnd ernployees y -
,

I . u. & ,
'

bm. .mentaries United States Supreme Court'" " ''
.,

A edical waluatia. Tristrarn J. om of information, public interest test, Bureau of Land Management mailing list,
4

.

see Bibles v. Oregon Natural Desert Ass'n,1997,117 S.Ct. 795,136 led.2d 825.
73
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-

noe. 2
,iono se of Freedom of Information statutory exceptions; however, FOIL ex-
ive functions within th'e state" and seta $4 FOIL) is to shed light on govern- pressly excludes judiciary from its defini-
motion a process within an adminis- tal decision making so that electorate tion of agency subject to disclosure rules.
ve body, and thus, falls squarely with

- make informed choices regarding Harvey v. Hynes, 1997,174 Mise.2d 174,
ception to Civil Rights Law and does ental activities, and to; expose 665 N.Y.S.2d 1000. ,

1 reclude inmate serving sentence from ernmental waste, negligence, and Principles sud ' olijectives un,derlyingp
,,

ining records pursuant to FOIL, sub. Tartan Oil Corp. v. State Dept. of Freedom of Information Law (FOIL) are
to any volid exceptions to F0lb ae- tion and Finance (3 Dept.1998) 239 to afford broad disclosure and achieve
for review by court. Hillard v. Clark, 2d 36,668 N.Y.S.2d 76. maximum public access to government
,174 Mise 2d 282,664 N.YS.2d 424. Purpcse of Freedom of Information documents. Citizens for' Alternatives to

|
LNe aEsence of legislative intent to (FOIL) government agency disclo, Animal Labs, In' .~v: Board of Trustees ofc

contrary any part of Civil Rights Law M exemption for records compiled for State Un!versity of New York, 1996,169
tends to limit inmate's civil ri hts & enforcement purposes which, if da- Misc 2d 210, 643 N.Y.S2d 323, appeal dis-

not effect inmate's broad rights under IM w% mnal n nrw me crinuna misaed 2M A.D2d 60, G8 NN G3,
edom of Information Law (FOIL) as Mesugatan techniques or procedures.is leave to appeal granted 91 N.Y.2d'810,671
hber of public to request and receive prevent violators of, law from bemg N.Y.S.2d 714,694 N.E.2d 883.'

prnment documents. Hi!!ard v. Clark, spprised of nonroutine procedures by
f 174 Misc.2d 282,664 N.Y.S.2d 424. which law enforcement officials gather in- 4. Public interest privilege

.: fermation. Spencer v. New York State Freedom of Information Law (FOIL) is
lleged violations of the Freedom of Jolice (3 Dept.1992) 187 A.D2d 919,591 based on overriding policy consideration
rmation Law must be pursued in Su- EY.S.2d 207. that public is vested with inherent right tone Court, not by an appeal to the ,/ Freedom of Information Law (FOIL) know, and that official secrecy is anathe-amissioner. Therefore, the petition-
| allegations that the board failed to . promotes policy of open government by matie to democratic form of government.
guately respond to his requests for 4 3Wesumptively opening records of govern- New York Times Co. v. New York State

tasent agencies to public access, and agen- Dept. of Health, 1997,173 Mise.2d 310,
rmation were not properly before the icias covered by FOIL must disclose all 660 N.Y.S.2d 810, affirmed 674 ' N.Y.S.2d
imissioner. 1992, 31 Edue. Dept. Rep. records except those covered by specifle 826. '*

,

file Associates v. Yudelson (4 h pe ,, ' u j w, -{ "^ r] , ' '_gQons
L 1979) 68 A.D.2d 176, 417 NJ.S.2d p
, [ main volume] appeal denied 48 1. q

_ ,

,

- Notes of Decisions.

,

2d 606. 421 N.Y.S.2d 1031,397 N.E.2d i hvperty'of state or local government, Fact that not for profit local develop-
| appeal denied 48 N.Y.2d 706, 422 .Jrecord 6 ment corporation was not' subject to sub .12d 68,397 N.E2d 758. . Record stantial governmental control over its dap
WYork Teachers Pension Ass'n,Inc. 'm Computer tapes da .. y ly. operations did. not preclude finding that
4tchers' Retirement System of City of s, wPapperty of state or local govern. corporation - was ,,"goverranental g

performing governmental funett. entity".l , York.1979, 98 -Misc 2d 1118., 415 .,d,' ment 6 on,, and. . ,
S.2d 561, effirmed 71 A.D2d 250,422 thus an " agency" Weet ed,

". Infomation Law (FOIL).; o News,-
o q. .wt ,

S.2d 389,[ main volum' ] appeal denied 5 -e.m ' ., ,
e

LY.2d 701' 426 N.Y.S.2d 1025, 403 Inc. v. Buffalo Enterprise Developmeht
s Andiciary Corp.i 1994, 84 N.Y2d 488,' 619 N.Y.S.2dpd 187*
f. 4 Defendant was not entitled to grant of 695,644 N.E.2d 277. ' - ' ' , . .tw York Freedom of Information ;lilie motion, under Freedom of Information Public 'ommunity colle'gf con'stitute8i like its federal counterpart, emates
g Law (FOIL), for pmduction of grand jury " agency" for purposes of citizen's Free.'

'

c

fivilege from discovery in civil action,
,ihinutes; gmnd jury minutes are court dom of Information Law (FOIL) petition

,

ratherc ito purpose is to maximize
pocords; not agency records, and thus are seeldhg access to film and filmstrips usedhibility of government documenta to ennpt fmm ambit of FOIL. Mullgnv v. in sendemic course / Russo v. Nassau

and exemptions are to be narrowly 4 Santucci (3 Dept.1993) 195 A.D.2d 786, County Community . College | 1993, 81ed. Grossman v. Schwarz,1989

{ 600 N.Y.S2d 382.
N.Y2d 690,603 NJ.S.2d 294,623 N.E2d.R.D. 376.

: Grand Jury minutes are court records 153 ~ '
ose of Freedom of Infonnation

p(FOIL) is to shed light on govern-and are exempt from the ambit of Free- Private university,in its capacity as op.
|

dom of Information Law (FOIL). Harvey erator of four statutory colleges on behalf
[tsdecision making, which in turn bothvc Hynes,- 1997,174 Mise.2d 174, 665
!1 electorate to make infonned < N.Y.S.2d 1000.

'

of state, is " agency" within meaning of
Public Officers Law, and, thus, is subjectis regarding governmental activities -- to Freedom of Information Law (FOIL);,

Tacilitates exposure of waste, negli- ; 2. Agency university receives money from state to
' end abuse. Encore College Book- ., ' Dunles v. Goldmark, 1976, 85 Miseld operate colleges, and is required to con-

Inc. v. Auxiliary Service Corp. of 198,380 N.Y.S2d 496, modified on other sult with state university board on finan.,g
University of New York at Farming- 3~ grounds 54 A.D. 446, 389 N.Y.S.2d 423, cial matters, pmperties am in custody and
1995, 87 NJ.2d 410, 639 NJ.S2d [ main volume) affirmed 43 NJ.2d 754,401 control of univenity but remain property

23 N.E.2d 302. NJ.S.2d 1010,372 N. Eld 798. of state, university exercises guvernmental

75
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of. Freedom of I-( ' ra . Notes of Decisions
]

-

1. Construction trative functions within the state" and sets WFOIL) is to shed light i
decision making so that

,

Miracle Mile Associates v. Yudelson (4 into motion a process within an adminis.
Dept.1979) 68,A.D.2d 176,41.7.N,Y.82d trative body,.and thus, fans squarely with. ymake infonned cho

men g a ucs,
142, (main volume] appeal denied 48 in exception to Civu Rights Law and does g waste,
N.Y2d 606,421 N.YS.2d 1031,397 N.E.2d . not preclude inmate serving sentence from , , QgCt .

|
761, appeal denied 48 N.Y.2d 708,' 422" 4 obtaining records pursuant to FOIL, sub

ject to any valid exceptions to FOIL ac.' don and Finane Dept.
N.Y.S2d 68, SW N.E.2d 758. . g

Freedom of Information Law (FOIL) cess for review by court. Hillard v. Clark.
,I itself is to be read liberally and its exemp- I.897' ul74 D!isc.2d 28),664 N.Y.S.2d 424.

, reedom fI-

; tions read narrowly. Encore College In the absence of legislative intent to W d e & M s co
- Bookstores, Inc. v. Auxiliary Service Corp. the contrary, any part of Civu Rights Law letrenforcement purposes wh.

of State University of New York at Farm. that tends to limit inmate's civil rights Md M muur
ingdale, 1995,87 N.Y.2d 410,639 N.YS.2d - cant at affect inmate's broad rights under lukestigative techniques or pn

[ 990,663 N.E2d 302. Freedom of Information Law (FOIL) as g gg,g, ,g g, g
!' Freedom of Informatfori Law (FOIL), member of public to request and receive apprised of nonroutine proei

under which all records of public agency , government documents. Hillard v. Clark, g 3,4 g og
[ are presumptively open to public inspec- 1997* 174 Misc.2d 282, 664 N.Y.S.2d 424. farmation. Spencer v. New '

tion, without regard to need for purpose of Alleged violations of the Fnedom of Police (3 Dept.1992) 187 A.Di>

applicant, is to be .constmed liberally and Information Law must be pursued in Su- EY.S2d 207.
,

its exemption narrowly interpreted so that preme Court, not by an appeal to the 4 Freedom sof' Information Li

er's. allegations Therefore, the petition-
Commissioner. mus policy of open govey' , public is granted maximum access to rec.

that the board faded t pesumptively opening records( ords of government.. Buffalo News, Inc.
1 v. Buffalo Enterprise Development Corp., adequately respond to his requests for meent agencies to public access.

1994,84 N.Y2d 488,619 N.YS.2d 695,644 information were not properly before the eg,,, covered by FOIL must i
'" ' Commissioner. 1992, 31 Educ. Dept. Rep. records except those coveredN.E.2d 277.

.Under lareedom of Information Law 331- ,

o' d* , '
.,,,

'

(FOIL), all records of a public agency are 3' p" '

'

Mf M& hMa~v. Yudelson (4 f86. . Definitionspresumptively open to public inspection.
,

Tartan 00 Corp. v. State Dept. of Taxa- . Dept.1979) 68 'A.D.2d 176, 417 N Y.S.2d -h.7. 7 $ '#

tion and Finance (3 Dept. 1998) 239 M
142, [ main volurce] appeal demed 48 9.; . . . j . ,, . .A.D2d 36,668 N.Y.S.2d 76* N.Y.2d 606,421 N.Y.S.2d 1031,397 N.E.2d %pperty3cfcstate or local gt

Freedom of Information Law (FOIL) is 761, appeal denied 48 N.Y.2d 706, 422
|trocords6> -to be hterally construed, with its excep- . N.YS.2d 68,397 N.E.2d 758. tecord

'

Co p,' p o axati nd F1- o New. York Teachers Pension Ams'n,Inc. sComputer tapes _da

fiance (3 Dept.1998) 239 A.D2d 36, 668 - v Teachers'. Retirement System of City of ,P,seperty. of state or loc.
.:New York,;1979, 98: Misc 2d ' 1118,, 415 g ment. 63 .gN.Y.82d 76' .

N.YS.2d 561, affirmed 71 A.D.2d 250,422 fr. .u._ w .
-14eedom of Information Law (FOIL)is ^ N.Y.S2d 389, (main volums) appeal denied p .M , r. -

not restricted to purpose for which docu- 49 N.Y.2d ,701, 426 N.YS.2d 1025, 403 4 Judic '# r
'

; rnent was produced or function to which it ~N.E"2d 187. /cDefendant was not entitled tI relates. Stoll v. New York State College
New York Freedom of. Information kmotion, under Freedom of I

i of Veterinary Medicine at Cornell Univer.

| sity (3 Dept.1997) 238 A.D.2d 38, 664 Law, like its federal counterpart, creates - (FOIL), for production of
N.Y.S.2d 851, leave to appeal dismissed 91 no privilege from discovery in civil action, tes; grand jury minutes

) N.Y2d 956,671 N.YS.2d 717,694 N.E.2d but rather, its purpose is to maximize fatords! not agency records, sr
accessibility of government documents to insmpt fnym ambit of FOIL. !; 886,
public, and exemptions are to be narrowly Santucci (3 Dept.1993) 195 / |

'h Provisions of Freedom of Information m w kW m emaLaw (FOIL) are to be liberally construed $sy ' ' 37
so pa to grant public maximum access to [ Grand' Jury minutes are coi
governmental records. Stoll v. New York Purpose of Freedom of Information and are exempt from the amb
State College of Veterinary Medicine at -Law (FOIL) is to shed light on govern- dom of Information Law (FOII

i

| Cornell University (3 Dept. 1997) 238 ment decision making, which in turn both v." Hynes," 1997,174. Mise.2d
i A.D.2d 38,664 N.Y.S.2d 851, leave to ap. permits electorate to make informed N.Y.S.2d 1000.

peal dismissed 91 N.Y.2d 956, 671 choices regarding governmental activities 9r c-

c N.Y.S.2d 717,694 N.E.2d 886. and facilitates exposure of waste, negli. 21 Agency

M gence and abuse. Encore College Book- _Donlea v. Goldmark,1976.
stores. Inc. v. Auxiliary Service Corp. of 198,380 N.Y.S2d 496, modifieI1 2. Construction with other laws . ,

Freedom of Infonnation Law (FOIL) State University of New York at Farming- pounds -54 A.D. 446, 389 N.'.
j request is " commencement of a proceed- dale,1995, 87 N.Y.2d 410, 639 N.Y.S.2d Imain volume] affirmed 43 N.Y.
i ing~before an of!1cer exercising adminis- 990,663 N.E.2d 302. M.Y.S2d 1010,272 N.E.2d 798.
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tion Law.

function with respect to colleges, and is within meaning of Freedom of:Informa- County Comr
included in definition of state agency un- tion Law. 3 United. Food and Commere al NJ.2d 690,603 N
der. State Finance Law.c Stoll v. New Workers, Dist. Union, Local One v. City of

15. '

York State College of Veterinary Medicine Schenectady.Indus. Development Agency i

at Cornell University (3 Dept.199"l) 238 (3 Dept. 1994) 204NA.D2di 887, - 612 evidence prese
A.D2d 38,664 NJ.S.2d 851, leave to.ap- N.Y.S.2d 477. Rew ?+brd i ing articles of

' dismissed 91. NJ.2d 956,~.,671 . State university'alaborator[ animal f VuesPas,- was nM
,J.S.2d 71,7|694 N.E.2d 886. ~ users' committee was not as" agency" sub. pisclosed under
Eniversity was"not performing govern- ject to Freedom ? of 'Information: I!aw I,, air. Sideri v.

rpental or proprietary function of state (FDIL); the committee did not perform a . New York County.

! when it retained. records pursuant to fed ,
American Soc. for Prevention of Cruelty | 408 A.D2d 423,663 N.Y.S
governmental function for the state.

eral mandate and for federal revfew, and enied 91 NJ.2d 8i

was thus not '' agency" subject to Freedom- to Animals v. Board of Trustees of State j W.E2d 130.
of Informatfori Lair (FOIL). Citizens for' University of New York (2 Dept.1992) 184 # dsing' as trustssAlternatives to Animal Labs, Inc. v. Board A.D.2d 508, 584' N.Y.S.2d 198, leave to i ture?of trust for industria

*

|I of Trustees of the State University of.New appeal denied 80 N.Y.2d 757,'589 N.Y.S2d . iissis'not " agency" of city iYork (2 Dept.1997) 240 A.D.2d 490,658 308, 602 N.E.2d 1124. b 8 'e~' pment' authority that hm .N.Y.S.2d G53, leave to appeal gmnted 91 City economic development corporation, * assigned them to b
| N.Y.2d 810,671 NJ.S.2d 714,694 N.E.2d organized under ,Not.For-Profit Corpora- records were not re883. tion Law, was governmental agency and ' meaning of Freed,, .. . . * 'a

.Not-for-profit _ corporation formed by
Freedom of Information Law.-(FOIL). |
subject to dise;osure requirements 'of 14w, United Food iprivate businessmen to-further their own; Dist. Union, Loe:

interests in economic gmwth of area was Buffalo News, Inc. v. Buffalo Enterprise I Wienectady Indus. Devel
not so entwined with municipal gmern- Development -Corp.:14 -Dept.1991),173
roent as to be treated as " agency" subject A.D2d 43,578 N.Y.S2d 945, appeal dis- | gBc Dept,; 1994) 204 A.

py_g.na 477.i

to. Freedom of Information Law (FCIL), missed 79 N.Y.2d 977,583 N.Y.S.2d 195,
,

-
-

even though it received over 50% of its 592 N.E2d 803, affirmed 84 N.Y2d 488, t records sough '

revenues from county, where it simply 619 N.Y.S.2d 695,644 N.E.2d 277. tion, pWm
contracted with county on fee-for service tata acquired by*

y
basis. Farms First v. Saratoga Economic 3. Record-Generally. .

. o x 'selence center, 3
Development Corp. (3 Dept.1995) 222 Sorley v. Clerk, Mayor and Bd. of ind' compiled pursuant tc
A.D.2d 861,635 N.Y.S2d 720. .. r Trustees of Incorporated Village of Rock- %&aristene law and regulat.

Volunteer ambulance company, which' ~ ville Centre (2 Dept.1968) 30 A.D2d 822 JSerietords protgeted fmr
performed functions solely for' municipal 292 N.Y.S.2d 575, [mairr volumeFnppeal Freedom of Informatie
eritity and'mdnk! pal tubdivision of' town, denied 25 N.Y.2d 739,304 NJ.S2d>1027, shiuming that scieneF

adb1 pitted budget to and received fundings 251 N.E2d 558. b1M- with federal gove:'

from town, and had all6 cations of fts fbnds Very broad de'finiti6d9f Me5his in kompliance with
,

scrutinized by town, clearly fell within def. Freedom brufnformation Law'(FOIL) is 7Ast, center was r.
ihition of " agency"' subject to . require! not limited by purpose for which docu- a federal body, and
ments of freedom of information. jaw, ment was originated or. the function to . functions derived fro( Ryan v., Mastic Volunteer Ambulance Co. which it relates. Encore College Book- . federal law and its ( -

,

(2. Dept. 1995) 212 A.D.2d. 716, 622 stores, Inc. v. Auxiliary Service Corp. of purview of FOIL.
! N.Y.S2d 795, leave to appeal denied 88 State University of New Yor.k at. Fanning- ves to Animal Labs -

NsY.2d 804,645 ff.Y.S.2d 446,668 N. Eld dale,1995.:87 NJ.2d 410, 639 N.Y 52.d of State. Uni-
[ 417; . 4,'' " , ;. ' ' ' , , . 990,663 N.E.2d 302.. r. m ' N a m | '1996'169 Mise.2d 21. .

" Auxiliary service corporation of state Since auxiliary service corporation-of appeal dismissed 240

I j university was not an " agency" of gtate, state university receives copy of booklist Y.S.2d 653, leave to ap;
for purposes of Freedom of Information compiled by its subcontractor to ensum 'NJ.2d 810,671 N.Y.S.2d *

! ,3 L aw. Encore College Bookstores, Inc. v. that campus bookstore is adegnately main- Ag8.
: Auxiliary Service Corp. of State Universi- tained, and it does so for benefit of state Yf

1 ty of New York at Farmingdale (1 Dept, university, booklist information was kept b e ~, , -
1995) 212 A.D.2d 418, 622 N.Y.S.2d 684, or held by college for agency and fell .6 87. Access to age
leave to appeal granted 85 NJ.2d 811,631 within unambiguous definition of records E.-

, N.Y.S2d 287,655 N.E.2d 400, af!!rmed as under Freedom of Information Law ~

i modifled 87 N.Y.2d 410,639 N.Y.S.2d 990, (FOIL). Encore College Bookstores, Inc. 2... Each agency shal:.

- w , ~ . . , v. Auxthary Service Corp. of State Univer- I663 N.E2d 302. public inspection ar',

Bank semng as; trustee under;inden. sity of New York at Farmingdale,1995,87 ny access to records c ,
'

tun of trust for industrial revenue bonds NJ3d 410,639 N.Y.S.2d 990,663 N.E.2d
was not " agency" of city industrial devel. 301 b
opment authority;that had issued bonds Film and filmstrips used in public com- {d) arrtrade seertets ,
and assigned :them to :barrk, and, thus,- monity college course on human sexuality terprise or derived frt
bond records were not records of agency wem " records" within meaning of Free-
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4 as information Law (FOIL). Russo 4. . Assessment records

hs of Freedom of Informa- : Neassu County Community College, Property anaessors' field books did not
hited Food and Commercial ,81 N.Y.2d 690,603 N.Y.S.2d 294,623 constitute public records that could be,
L Union, Local One v. City of 2d 15, copied pursuant to Freedom of Informa-
Jndus. Development Agency Lion Law. David v. Lewisohn (3 Dept.

204~ AD2d 887, 612 ; Sysical Wdence pmsented in criminal 1988)-142 A.D2d 305, 535' NJ.S.2d 793,
, - including articles of clothing and al- appeal denied 74 N.Y.2d 610,546 NYS.2d

napons, was not " record" that 554,545 N.E.2d 868.Ersity's laboratory animal
'be disclosed under Freedom of In- .. , ,-

he was not an "agenzy" sub.
- tion Law. Sidert v. Office of Dist.

4a.c:- Computer tapes
klom i of 'Information Law . City department was required to com-
unmittee did not pcrform a '!Asty., New York County (1 Dept.1997) ply with publishing company's reasonable'948 A.D.2d 423,663 N.Y.S2d 206, leave to| function for the state. ' ' i denied 91 N.Y.2d 808,669 N.Y.S.2d request to have information which it had
L for Prevention of Cruelty nquested sinder freedom of information

892 N.E.2.d 130. . law and which was presently maintainediDaard of Trustees of State
,'cserving as trustee under inden- in computer language, transferred onto

e-

New York (2 Dept.1992) 184 9W4 N.Y.S2d 198, leave to tum af trust for industrial revenue bonds computer tapes; department had agreed
29 NJ.2d 737,589 N.Y.S2d lg,,, not " agency" of city industrial devel- to provide information only in hard copy.
ld 1124. spment authonty that had issued bonds Brownstone Publishers, Inc. v. New York
nic development corporation, Innd' assigned them to bank, and, thus, City Dept. of Bldgs., 1990,'146 Misc.2d
kar Not-For-Profit Corpora- bond reconis were not records of agency 376, 550 N.Y.S.2d 564, affirnwi 166
5 governmental agency and within meaning of Freedom of Informa- A.D2d 294,560 N.Y.S2.d 642.

,Information Law . (FOIL). ,
1 Law. United Food and Commercial

Information on computer disc of, cityvf%sure requirementa o
Dist. Union, Local One v. City of department was to be provided to publish-

ing company on computer tapes, rather; Inc. v. Buffalo Enterprise $henectady Indus. Development Agency than hard copy totalling over one milhonCorp.14 Dept.199D,173 gas Dept. 1994) 204 A.D.2d 887, 612
pages; Freedom of Information Law ap-1NJ.S.2d 945, appeal dis- J.S.2d g7'

T.2d 9774 583 N.Y.S2d 195, peamd to give right to ask for records in
Fact'that records sought by animal wel- computer disc or tape form; publishing(8, afnrmed 84 NJ.2d 488,

195,644 N.E.2d 277. i hrganization, pertaining to source of company was to pay for employing one
' and cata acquired by state uruversity worker for a few hours on overtime basis

,

enerallY a Malth science center, were maintained to copy disc onto computer tapes; and if
,

:'lerk, Mayor and Bd. of knd compiled pursuant to federal rather information were provided on hard copy,
icorponted Village of Rock- Man state law and regulation (d not ren- publishing company would have to'sitt
| Dept.1968) 30 A.D.2d 822, Marireconis protected from disclosure un- through over one million pages to' find
,575, imain volumePsppeal ,Fmedom of Information Law (FOIL); information contained in records. Brown-
.2d 739,304 N.Y.S2d 1027 n' assuming that science center had to stone Publishers, Inc..v. New Jork City
L A*" with federal government to dem- Deptiof Bldgs.,1993,146 Misc.2d 376,550

1 definition' of'recohls in trate empliance with federal Animal NX.S2d 564,.affirrned 166. A.D.2d 294,
Act, center was not thereby ren. 580 N.Y.S2d 642. .-1. .m

af rmation Law (FOIL) is
' dered a federal body, and center's pown

.

6. " --- Property ''r state or local gov-f purpose for which docu- o
Sinated or the function to and functions derived from state rather ernment, record
as. Encore College Book- f than federal law and its documents wen , . , Mere issuance of breath testing manual
. Auxiliary Service Corp. of I purview of FO!L. Citizens for Al .

atives to Animal Labs, Inc. v. Board . to Division of State Police trainees did not
.

fy of New York at Farming- ;. render manuals the property of state po-
~

, NJ.2d'410, 639 N.Y.Q2d stees of State University of 14ew lice and each trainee an.available source
,.

22 , en,~
1 J 1996,169 Misc 2d 210,643 NT.S.2d ' from which such records could be request-

- , .

My service corporation of J23, appeal dismissed 240 A.D2d 490,658 ed under Freedom of Information. Law
y receiveo copy of booklist NJ.S.2d 653, leave to appeal granted 91 (FOIL). Sille v. New York State Div. of ;

ts subcontractor to ennum NJ2.d 810,671 N.Y.S.2d 714,694 N.E.2d State Police (3 Dept.1998) _ A.D.2d i
'

Dohstore is adequately main- 883. _,669 N.Y.S.2d 990.
does so for benefit of state
bklist information was kept

h .- . Access to agency records
. .e

ellege for agency and fell , 87,
youa definition of records

[See main solume for 1]tm of Informatio'n Law t

h' 2. Each agency shall,in accordance with its published rules, make availablem College Bookstores. Inc.
public inspection and copying all records, except that such agency mayWice Corp. of State Univer-

~

ek at Farmingdale,1995,87 ! dentg' ' y access to records or portions thereof that:3 NJ.S.2d DED,663 N.E2d
[See main solume for (a) to (c)]

I
Betrips used in public com- .@edd) are trade secrets or are submitted to an agency by a commercial

|| coume on human sexuality Ostterprise or derived from information obtained from a commercial enterprise
* trithin meering of.Pne- c4r p

,

-
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?

} r.nd which if disclosed would coupe substantial injury to thercompetitive e of petition in Article 78 proccadi

1 and addresses of property owners' -e, w> mG
position of the subject enterprise;f ...> .m w v - ... , . > . e ". "w a m ,.%.m " lines will pass,see SCL, PUB OFF.

.e d ' 9x /See main tolumefor (e) and (/)J. . . j.: tion in . Article.78. proceeding to 'c

{ 'a're lidE$gencyYintr' -ag[nh niaterials which are not: *#' addressesif propeny ownermer
a

un ; aim. u: 1.irill pass, see SCL, PUB OFF i 87.7- . -,..e. - . . -

2 ( M .',.4 K+ m.. .[$ce maidolums.for i io iiil
.

w 3; , : e. ent in 'ArtieW78 proceeding gt. .

' ~ names an ad*iv. [Eff. until Jan.1, .'1999.] exte,rnal ' audits, including but not limited to '.I d[,I, D pe 8
audits performed by the comptroller and the federal government [ ,or,, ,,, , ,,,. tion in Ahicle 78 proceeding to anm

| m w.a , q; .aa . r,(See main volumefor (h) and (i)J1 work sheets prepared for state co:
. - -

, , v... q . '.'8' . . . able, see SCL, PUB OFF i 87, Fm
L. ,

*

s (j) [Eff. until Dec.1,1999.} are photographs:,.n. . microphotographs, videota,pe'
Ement in Article 78 proceeding ann:

or other recorded images prepared tvider authority of section eleve,n hundred W 'and w'rk ' sheets prepared for so
'' ,

eleven-a of the vehicle and traffic law. g ., , , g,] ,,
f(' tice of petitjon;in Article 78 proet

' scoverable, see SCL, PUB OFF idi, .,

'

o[ Scc main tolumefcr 3 and 4/
,

.? Infonnation as to absence from eri .. ,:, , -. .
.

(As ameWI L1988, c. 746, i 15; L1990, c. 289, i 1.) , , .c. OFFi o .

* Historical and Statutory Notes ,. . m ., g to absence from employment of pa
'

,

i 1990 Amendment. Subd. 2, par. (d). day after it shall have become a law feff. . Form 7.
er and judg..,.p'in. Article 78.proi

..

] ment'L1990,' c. 289,'l 1, 'eff. ' June 25,'1990, Jan: '25,1989) and shall remain.In'fnD
h , substituted pr,ovistoris denying access"to force and'effect unt0 Decemberdi1999 *g infonnation as 16 absence from er

records submitted to an agency" by a when upon'euch date the amendments and . PUB 0Ff M7, form 8.o
comniercial enterprise or derived from in. provisions made by this act shall' be er to show cause la Article 78 pr

, ' authority's employee, payroll and .formation obtained from o commercial en- deemed repealed; previded, however, any 1

terprise'for provisions denying access'to such local.. laws as may be enacted pursu- Fonn 9. ~ ~
on in-Article' 78Yoceeding to

,

i records. maintained for the regulation of ant to this act shall remain in full. force
'

'

and gffect only until: the expiration on .. ' employee jiifroli and disciplinary
~

commercial enterp'nse , ,

~1988, Arnendment. Subd. 2. par. O). December.l.1999." idavit in' support of petition in Ani.
., 9 - . . r ,-

L1988, c. 746, 9.15, added par. U). For Effective Date of . Amendment by * | housing authority's employee payr
expiration, see note below. , L1987, c..814; Expiration. Amendment i 27, Form 1L~

~. ., o

j Effective r Date .of Amendment by by:L1987, c. 814, 5.12, effective Aug. 7, tice of ' petition i Article"78 proct
L1988,. c. 746; Expiration. . L1988, c. 1987, and shall remain in. full force and 3 |' computer-tape format, see SCL, PI
746,: 9:17; aamended L1991, c. 212,15 2;. effecti uptil,Jan.,1, .1999,n t which, time n irr Artielvl8 proceedinir to obta3
L1996;c.382, f 1; L.1995, c.651,i 2ieff. 1,1987,.p. 814 shal) bp.. deemed repealed, * feinnat; eeESCIIPUB OFF l 87, :
Aug. 8,1995, provided: "This act fL1088, pursuant,to pection.14 ofl1987, c. 814, tion Irfai/pp'orf of petition in At -t .

g46,QhaH ta(e; effut,gnpm thirtieth setzput as p npte pnder agorign.88. . ,, n,.- . ' ' Ws in amp' uter-tape format, sr

w rt vs : rmttune ., a d t.ns davit in'siippbrt of petition"in Arti+ > u ,.c. ,u,,.s..

sn w r - 4 - Legislative Histories ' * " re' cords in camputer-tape format, s" - ><

L1990,T 289- Forln'emorandum of the State Dhartin''nt' of bdo'rnic'' eIdopridnt, er in Artiile'78 proceeding to obts .De ,

Ifsrmat,'see SCli, PUB OFF i 87,$
' - * - ''

see McKinney's 1990 Session Laws of New York,'p. 2411. itative d the City ofNew' con, ',h b" '. v' .

~

j L1988, e; 746:' For niemorandum of the Legislative Represer
.

"
~' , ' '' ' '

,- ' Ybrkisc6 McKfnney's 1988 Sessiori Laws of New 7prk, p.2141'' 4
* , , .

Ii19di,% 890:'For memoiandur6 of the' State' Exeedtive Department? seeMcKinney) F d' M' * " "

- ~~
h"987' Survey "or New York law-Admini| t'1981 Session Laws of New York, p. 2376.. , 7,, '| j.y - '"; ; M '- f

"0988).
'

. -

-

$990 Survey of New York law:! Cross References Local

Confidentiality of identity of certain taxpayers remitting withholding taxes by means of N (I99II' . s
!! ,.electronic transfer, see Tax Law I 9. r.d ' '

,

| Rules of the City of New York fm
,

si .

Indus' trial and commercial irrentive program, reports to othe'r agencies, see 19.RCNY b'" ' '
~

| .. n . . ' . . ' -.."..,,,;l'14-43.
''

-

.

'

West's McKinney's Forms f; , [~'
.

The following forms appear in Selected Consolidated Laws under Public Omcers Law %tn
I 87c : , m. ,a a ,, ~.w y - ,

*

N

.
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'i

e substantisfinjury to the'conipetitive I 'of petition in Article 78 proceedMg to compel power authority to disdone names

,,;' ' ' ! " * ",' .
tend addmsses of property owners over whose land proposed power transmission

~ '
1

'

will pasa, see SCL, PUB OF7 i 87. Form 1.
.

,g g) g g $

a A / i.y' d
.

, , , . .

in Article 78. proceeding to' compel power authority to disclose names and*'
I

k materials which are not: ,*r 4ddresses of property owriers over whose land proposed power transmission lines<w<pasa, see SCL, PUB OFF 6 87 Form 2.
hume'h~i to iiif ' " . ' " < * t in Article 78 proceeding granting petition to compel power authority to~ % : u

~ audita, including but not lindted to - yisdose names and addresses of pmperty owners over whose land proposed power
' transmission lines wi!! pass, see SCL, PUD OFF f 87, Form 3.

* "

nd the federal governrnent or
tion in Article 78 proceeding to annul detennination of budget director that files andI. |

me ,hr (h) ami (i)J1 ". -work sheets pmpared for state commission on cable television were not discover- |
-

o

hotohaphs, micropliotogr 'ha videotg - . able, see SCL, PUB OFF.6,87 Form 4.

inder authority of section e7 eve,n hundre ent in Ardde 8 pmendmg annumng detenninauon omdget dimetor that mes !

- - ?gend work sheets prepared for state commission on cable television wem not;
discoverable, see SCL, PUB OFF i 87, Form 5..,

'

tmefor 3 and JJ . 'ce of petition in Article 78 proceeding to compel police department to release
Vinf rmat n as t absence from employment of particular omeer, see SCL, PUB

c 289'$ 1*) J';OFF 6 87, Form 6., ,'

tion in Article 78 proceeding to compel police department to release information as" - '
p Statu' tory No' tea "to absence from employment of particular police oment, see SCL, PUB OFF f 87,

" + ) . ,

#

we, , , ,
' t -

, form 7. i .. ,, , . ,,dsy after it shall have become a law {eff.
Jan/ 23.1989) and shall remain in" fall r and judgment in Artide 78. proceeding compellin'g police department to release

,

fort.e - ' information as to absence from employment of panicular police omeer, see SCL,
, ,

when and effect until December 1,1999y "'
upon such date the amendments and FUB OFF l B7, Form 8.i

t prtvisions made by this act shalP be et to show cause in Article 75 proceeding to obtain access to municipal hoiising#

|d Form 9 authority's employee payroll and disciplinary records,'see SCL, PUB OFF i 87,[ deemed repealed; provided, however, any
^ ~ '' ' 'T> such local laws as may be enacted pursu-

r ant to this act shall mmain in fill force -on in Article 78 proceeding to 'obtain a' cess to municipal housing' authoktya
.

e,

employee payroll and disciplinary records, see SCL, PUB OFF i 87, Form 10.
a[d ' -- ..no

ec on until the expiration on i

avit in support of petition in Article 78 proceeding to obtain access to municipal'

r Effective Date- housing authority's employee payml] and disciplinary records, see SCL, PUB OFF
-,

L.1987, c..E14; Emp,of Amendment , byiration. Amendrnent ' i E7, Fonn 11.'
'

'

by1L1987, c.-814,.6.12 effective Amg..7 e of petition in Article 78 pscheding to'.obtain disclos'ure of public records in
8 nain in. full force and 7 compister-tape format, see SCL, PUB OFF.5. 87, Form 12. au . 5,u t 4. < 1_.m:

hich n n Article 78 proceeding to obtain disclosure of public records in computer-tape f
I L,1987, .c. 814 gd fo'rmat, see SCL, PUB OFF i 87,Torm 13. . < a 4, - m.i i i

'

i pursuant to section,14 of Lgg87 'gg4' ation in support of petition in Article 78 proceeding to obtain disclosure of public |
f set out as a note pnder section 88" ^ 93 records in computer-tape format, see SCL, PUB OFF i 87. Fonn 14. . . , ,

fiffidavit in support of petition in Article 78 proceeding to obtain disclosure of public3 , . , _

.u ,. 1 m " 'Mf*~

'b . , a ,% , ,
.,

% records in computer-tape format, see SCL, PUB OFF 6 87. Form 15.- .
,-"'d

ftate Department of Economic De,.jveloprnM,ph""er in Article 78 proceeding to obtain disclosure of public records in computer-tape

*

3

New' York, p. 2411. . _ . ' '. , format, see SCL, PUB OFF i 87, Form 16.''

wee 2slative Repres'entative o'f the City d New 3 P ,, ~.-u a. <
., '*'.o + +;d " . ., xn,s. .. , , . u.

f of New York, p. 2741.'
''- 'e

Law Review and Journal Commentaries

[[, -
te Executive Department,'see McKirm"eUs

.

987 Survey of New York law-Administrative Law. McGonagle. 39 Syracuse L.Rev.1
|

l'
,,

0 988)
$'990 Survey of New York law:

'

Local government. Nesbitt. 42 Syracuse L.Rev. 679'""C'8

ken remitting withholding taxes by means of ( (1991)- 1

| l'. .

ity of.New York
'

o
i .. . ,

'

%. reports to othe'r agencies, see 19.RCNY , " , " " - ,-

( ,
i- ,.u

l u

Dnney's Forms iL ,-
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.

4 p'.'Ilow governing) nw i "Notes of Decisions'' >

,
El%echer's' discovery ree.uest 1

Times 'Co. I New York %alA Dept. of J Jainst board d educadon fu W
'

l. GENERALLY
~ Health, 1997, 173 Mise.2d ~ 310, . 660 a civil rights in connection with

"

-|
Attorneys, fees 13 .II#S.2d Slgaf!1rme[6,74.$R2d 826. g g,,g,n,g ,

y Discovery .14 ( 'Ws >-
; Freedom of Information Law (FOIL) I

bedrned by Federal Rules of Civ
Law governing 2a

, , ... exemptions.are to be narrowly construed. h are hnd not;b!y state Freedom-

. .
tPurpose ' 2b "

I lation1 Law.a Creenberg v. E
Records exempt from disclosure da, New York Times Co. v. New. York State
Substantial irdury to competitive posi. .Dfpt. of Health. 1997,173 Misc.2d 310. ge. of City of New York, I,

660.N.Y.S2d 810, affirmed 67{ N.Y.S.2d H .1LD. 361. .

tiost. k m, 1 "# m,
g

r . w .- / r.< .g p,,
2. ' Construdion with other laws tr>Whileipurpose of Freedom of

Men.3 Law (FOIL) may be to shed
.

L. Construction .

p. pu its
Govemment records are presumptively sions of city charter did not create right to e t decision-m, akinreco sa y

open to publie unless they fall within enu- disclosure that would be broader than pro- .-
visions of statewide Freedom of Informa- News v. Office of PresiInt of$

merated exemption in Public Officers
Law. Mingo v. New York State Div. of tion Law (FOIL); city charter provisions h E W MWParole (3 Dept.1997) 244 A.D2d 781,666 and similar laws deny access to records if gygg g gg g g
N.Y.S.2d 244.

Taxpayer's request under Freedom of . it would not be in the public. interest to 647 N.YS2.d 270.
disclose them, and FOIL exemptions can w c .< .,u ,

Information Law (FOIL) to compel town fairly be seen as legislative " codification" Aa Records within section

|I.
to produce records relating to tentative of case law constmetion of when it is in yPblice 'acuvity logs contained '

| property. tax assessment,was moot as re ,, the public interest to deny icpess -to ree- tuh kept<{ory held * * ? for an
sult of town's prior production of r' cords

|(,{
e

in itp, possession and corre,etion of subse. ordt . Turner v. Department of Finance ofJnd 'thue 'werefrecords availab'

quent clerical error in assessment. Cor. City of New York (1 Dept.1998) 242 freedom of-Information Law. ^js

vetti v. Town of Lake Pleasant (3 Dept. A.D2d 146,673 N.Y.S.2d 428.
Mew York City Police Dept.,
MY.2d 267; 633 NY.S.2d 54,67

f JEf) 239 4.D.2d,841, 657 N.Y.S.2d 536. , Freedom of Informatipn,I;aw (FOIL)
, Cdmmitment to policy of open govern- exemptions from disclosu're engraftgd lim- . ''t.- " P " ''

' ment' andfpublic accountability under itations of disclosure of otherwise accessi-
origl[IEd[ discussions at i,

Freedom of Information , Law (POIL) ble public. information pursyant to' city executive,' sessions, whic)'

mandates all agencies to make records charter provisions. Tiarner v. Department tin. formal vote, whether ,i

i, r;vileged , attorney-client coPavailable to public unless they fall into one of Finance of City of New York (1 Dept.
.

'pr ptherwise, are not type <
of'de'signated statutorily dermed exemp. 199$) 242 'A.D.2d 146, 673 Ng.S.2d 428. ' tal records to which public

,

tions which allow, but do not require, m.Eecortisis .not considered. aa employ- n"see'esu%nder Freedom of
o them terw!thholdseertain 'information;. rnent history,merely;becausedtgecords y,(w JFp"IL). ' Tm JcK11n.' i Empfre Realty Corp. v. New York Stat, facts .conceming employment, Jor-puy- .

knthof Hamilton (3 D.< i Divrof the Lottery (3- Dept.<1997)-230 .7 poses of Freedom of InformationIlaw see-
*

W di N.Y.S2d 339.
; 1

A.D.2d 270,657 NJ.S2d 504.' :1U |
tion exempung fmm mandajoryusefosure k inclN'' f'ainptrial evidence io

oFreedom of.Information Law (FOIL) . records that if disclosed would constitute
#- @ case..that . ould consutute

w
exemptions are to be narrowly ' construed.. unwarranted invasion of privacy,'includmglj m d Idah LJ and agency seeking to prevent disclosure but not lirnited to disclosure 6f gmploy- ishkt mq's-

bean burden of demonstrating applicabili- ment history. Mothers on the Move, Inc. 2 of criminal conviction.
'

:

ty of particular exemption claimed. Legal v. Messer (2 Dept.1997) 236 A.D2d 408' j bf'FOTL exception.' Sider:!.

! Aid Soc. of Northeastern New York, Inc.
v. New York State Dept. of Sotial Services ' 632 NN 82dJ73.M .

Dist; Attf;.New York Count >,

U
~ A.D2d 423.' 663 NN.(3 Dept. 1993) 195 A.D2d 150, 605, Medical evaluations provided by, Visit- 4i

NN.S2d 785. ing Psychiatric Service, a unit of Office of . ~to appeal denied 91 NJ.2(,

1 - Freedom of Information Law (FOIL) Health and Mental Health Services, fell grT,$2d 261,692 N.E2d 130.

P exemptions from disclosure of government within exception to Freedom of Ir; forma- a Freedom ofInfonnation Law e
agency records are to be narrowly con. tion Law (FOIL) barring disclosure by . item s disclosure intra-ogency
strued and burden to establish applicabili- social service officials of information and which are not statistical or fae;

ty of exemption is on agency seeking to communications relating to persons receiv- lations or data, instructions to i

prevent disclosure. Spencer v. New York ing public assistance or c.sre, pursuant to affect public, rmal agency policy '
State Police (3 Dept.1992) 187 A.D.2d 919, Public Health Law 18, and, thus, govern- netnations, or external audits ap

591 NJ.S.2d 207. ment properly declined to disclose ree- to deliberative materials, t.e., cc !

All agency recortfs are presumptively ords, even in redacted form. Rabinowitz :tnons exchanged for discussion

L available for public inspection and copying v. Hammons (1 Dept.1996) 228 A.D2d laust> constituting final policy deci ,

! under Freedom of Information Law 369, 644 N.Y.S.2d 726, leave to appeal innel. observations are not exei
(FOIL), unless documents in question fall denied 89 NY.2d 802,653 N.Y.S2d 279, Muelosum,"even in documenta i ,

;
within a statutory exemption. New York 675 N.E2d 1232. More final decision. Mothers on

'

PC h
|

e

__ _ _ _ _ _ _ . _ _ _ _ _ _ _



PUBLIC OFFICERS' LAW LIC' OFFICERS LAW I 87
Note 4o

1 W Law sonrning . Inc. v. Messer (2 Dept.1997) 236 A.D2d
' D9cisions "u ta w

Times Co. v. New York State D"ept. of
er's cincovery request in action 408,652 NJS.2d 773. .e se'u *

d t board of education for violation of Files maintained by police department's
. Health, 1997, 173 Misc.2d 310. 600 .f civil rights in connection with his dis- omce .of equal employment opportunity
N.Y.S2d 810, amrmed 6,74 N,g 826. as elementary school teacher was relating to sexual harassment complaints

, ,

Freedom of Information Law 4 FOIL) g '' verned by Federal Rules of Civu Proce. by department employees.were relevant
and not by state Freedom of Infor. to question of whether department creat-exemptions an to be narrowly construed. +

New York Times Co. v. New. York State t tion = Law. Greenberg .v. Board of ed hostile work environment for purposes
'

Dept. of Health, 1997,173 Misc 2d 310, duc. of City of New York, 1989, 125 of employment disenmination action, since
files would reveal frequency with which"

6e9 NYS2d 810, amrmed 674 N.YS.2d hpR.D. 361.
^

* , . . claims similar to employees were alleged
826' '* / 4. . Purpose ti' and specific nature of those claims. Mar-

2. Construction with other laws EWhile purpose of Freedom of Informa- rison v. New York City Police Dept. (1
Dis'clocure of public docum'enta_Novi- @ Law (FolL) may be to shed bght on Dept.1996) 225 A.D2d 463,639 N.YS2d

sions of city charter did not create right to * ynernment decision-making, its ambit is 372... -n. < -

luot confined to records actually used in Factual statements regarding circum-
disclosure that would be broader than pro- Weision-making process. New York I stances surrounding shooting of drug sus-
visions of statewide Freedom of Informa- News v. Omce of President of Borough of peet would be discoverable in civil rightsI

; tion Law (FOIL); city charter provisions Staten Island, 1995,166 Misc.2d 270,631 action brought under l'1983, even though
and similar laws deny access to records if gJSM M9, affirmed 231 'AD.2d 524, material might be privileged under state;
it would not be in the public interest to . 647 law. Svalgsen v. City of New York (1

r , disclose them, and POIL exemptions can
p'pa. ,N.YS.2d 270.u 99g g.203 AD2d E 609 NJS2d

3
fairly be seen as legislative " codification" Records within section m. , .c m pr ,a , , y y,gg4'. ,

;

of case law construction of when it'Is in M Pblice acuvity logs' contained "infonna- gtate Environm' ental Protection and
~

,

) the publie interest to deny ac. cess to ree- pion kept (or] held * * ? for an agency," Spill Compensation Fund satisfied its dis-
ords. Turner v. Department of Finance of And thus were' records available under closure obligations under the Freedom of>

L City of New York (1 Dept.1998) 242 ' Freedom of Information Law. Gould v. Infonnation Law (FOIL) when, in re-

)Mrw York City-Police Dept.,J2d 267(6M NJS2d 54,675 N;E2d formation regarding number of reimburse-
1996, 89 sponse to plaintiffs FOIL request for in-L A.D2d 146,673 N.YS.2d 428. ;'; .

Freedom of Information I'aw (FOILL

exemptions from disclosure engraft d lim)-''
,

.. ..

V 1, ment claims granted by Fund, it provided
9 I-

r itations of disclosure of otherwise accessi. : Me'm.orialized discussions at duly con- access at reasonable time to its volumi-
) ble public information pursuant to' city i ned. executive sessions, which do not nous file containing requested documents.
3 charter pruvisions. Turner v. Department ult'in formal vote, whether consisting White v. Regan (3 Dept.1991) 171- A.D.2d

3 of Finance of City of New York (1 Dept. f .jrivileged attorney-client communica- 197; 575 N.Y S2d 375, appeal denied 79
d 42 pr otherwise, are not type of govern- NJ.2d 754,581 NJ.S.2d 281,589 N.E.2dL 199.4.) 242, A,.D2d 146, 673 N Y S2.e 8. tal records to which public must be 1263.. appeal deniod .79sN.Y2d .754, 581sh n.. i .. o ,

g
n. Record .is not considered, an erop! P ' access" unde'r' Freedom of'Infor'mi- NJS2d 282,589 N.E2d 12f>4. m Mg
ment history menvly,becausejtgecords M(POIL).! Wm. J.rKilne 6 Sons * Reconis'in possession of' county depart-) facts concerning employment,,for ,pur- WCounty of flamilton (3' Dept:1997) ment of social nervices pertaining to peti-y

- poses of Freedom of Information La h2d 44,663 NJ.S2d 339. ,3 tioner, who was' released from foster care,sec-

tion exempting from mandatory disc sure MM of any trial evidence in crimi- ant * his natural mother were not exempty
y records that if disclosed would constitute li al ase that would constitute " record" from disclosure under- Freedom of Infor-i

unwarranted invasion of privacy,'%ncluding
i 1 ' er Freedom of Information Law would mation Law: Malowsky v. D'Elia (2 Dept.3 but not hmited to disclosure of nploy' rfere with district at.torney's handling 1990) 160 A.D2d '798, 553 N.YS.2d 836.p

ment history. Mothers on the Move, Inc. jappeal of criminal conviction, for put- Disclosure of details regarding the'elee- !g
v. Messer (2 Dept.1997) 236 A.D2d 408,

- a of FOIL exception.' Sideri'v. Omce trical,' security and transmission systems
i

g,
632 NJS.2d 773.4 |,F Dist. Atty., New Yo'rk County (1 Dept. of' correctional facility was not mandated ~

5 Medical evaluations provided by Visit- 1997) 243 A.D2d 423, 663 N.Y32d 206, under Freedom of Information Law where

J|it. Freedom of Infonnation Law exempting
esve to appeal denied 91 N.Y.2d 808,669 such disclosure might impair the effective-ing Psychiatric Service, a unit of Omee of

|) Health and Mental Health Services, fell .Y.$2d 261,692 N.E2d 130. ness of these systems and compromise the
3 Isafe and succersful operation of prison.Lt within exception to Freedom of Informa-
h- tion Law (F01L) barring disclosure by Aam, disclosure intra-agency materials Flowers .v. Sullivan (2 Dept.1989) 149

E- social service omeials of infonnation and which are not statistical or factual tabu. A.D.2d 287,545 N.YS.2d 289, appeal dis-
p communications relating to persons receiv- . lations or data, instructions to staff that missed in part 75 N.Y.2d 810, 552 !

h ins pubhe assistance or care, punuant to affect public, final agency policy or deter. N.YS2d 924,552 N.E2d 172, appeal dis- I

3 Public Health 1.aw 18, and, thus, govern- intnations, or external audits applies only missed 75 NJ.2d 1004,557 N.Y.S.2d all,
ment property dechnea to disclose ree- % deliberative materials, i.e., communica- 556 N. Eld 1118.

hy ords, even in redacted form. Rabinowitz % ens exchanged for discussion purposes Statistical and factualetabulations held

3 v. Hammons (1 Dept.1996) 228 A.D2d lant' constituting final policy decisions; fac- by omce of county department of civil
hal observations are not exempt from services were not within intra agency ma-b 369, 644 NJS2d 726, leave to appeal

j$sclosure, even in documents issued be-terials exception to Freedom of Informs.bil denied 89 N.Y2d 802, GM N.YS2d 279, t

A 675 N.E3d 1232. Ame fir.al decision. Mothers on the Move, tion Act. Akras v Suffolk County Dept-

|80 X SI
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PUBLIC OFFICERS LAW l FUBLIC OFFICERS LAW
Note 4 .

of Civu Service (2 Dept.1988) 137 A.D2d Metropolitau Transp. Aethonty t3 Dept.
f stherwise pascribed by statute. Gend523,524 NJ.S.2d 266. 1992) 185 A.D.2d 275, 586 N.Y.S.2d 23, Schotsky A. Rappoport, P.C. v. Sufk.

Applications by researchers which were leave to appeal denied 81 N.Y.2d 7;0,599 < Gounty (2 Dept.1996) 226 A.D.2d 339,6
f NN.S.2d 214J ' mW.. mnot approved by state university's Institu. NJ.S2d 804,616 N.E.2d 159. - . ei

tional Animal Care and Use Committee Grand Jury minutes are court, records j . Statutory INMtaMn 'o'$ fees Ichargest
! were not created by agency nor would and are exempt from the ambit'of.Fne- a fbr copies of reEords', liiniting such' fees

I their disclosure be more irdurious to con. dom of Information Law (FOIL). Jiarvey
U 25c per photoc6py,'harge of $7 per cer

preimpted loca'! ori.

sultive ihnetions of government than those v. Hynes, 1997,174 Mise.2d 174, 665 % ' nance authorizing'c
applications which committee appmved, NJ.S2d 1000. .A fled copy of accident"repo.rts and muni
and nonapproved app!!cauons were not in- ' '

traegency documents exempt from disclo- 5. Rules and regulations ' p' ality could hot authbrized to charge t'

i higher fee.' Sheehad v. City of'Syracu:y

American P ntfon o lh whichp bhe$ocumenta could beinspected; 1987,137 Mise 2d,438,521 N.Y.S.2d 2t
to Animals v. Board of Tmstees of State in village clerk's office to less than ngular 8. - Votes of members
University of New York, State University usmes urs sinv er Freedom Mh i & sq hadr

1994) 210 A.D2d 411, 620 Dept. 13 2d ,516 N.Y.* *

(h
t.Inc.2d 5 N Y .2d 4 g

4s.' Records exempt from disclosure 1034, 534 N.Y.S.2d, 930, 531 N.E2d 6-
5a. Substantial W to compeUUn Only in eventi hat' action is taken 4Given that confidentiality of executive t

sessions of county board of supervisors P**IU'" . formal vote at executive session do bc
,

! had been specifically sanctioned by Open Booklist compiled by subcontractor for Freedom of Information Law (FOIL) a:
Meetings Law, records of those sessions auxiliary service cwporatmn of state uni-

,

fell within Freedom of Information Law's versty to ensure that campus bookstore
. Open Meetings Law require public reco
( of manner in which each member of cou

(FOIL) exemption of records "specifically was adequately maintained waaiesempt ; .ty board of supervisors voted.- Wm.
exempted from disclosure by state or fed- imm, disclosure under Fnedom of Infor* e laine & Sons Inc."v.~ County of Hamilt

I eral statute," and were thus shielded from mation Law (FOIL) as release ofinforma- # (3 Dept.1997) 235.A.D.2d 44,663 NJSc -
public disclosure,. even though records don would cause substantial. irdury to 339.

'

p s raedng y, .s ,.
may have been provided without cbjection 'O"{ti .gyi n g Disciplinary comn[ttee's failure to rtg , ,

to grand jury pursuant to subpoena. Wm. ? .ord final vote, asasquested.by law st .
}

J. Kline & Sons Inc. v. County of Hamil- ,s competitor conce.ded that it wanted
$ dent,in hearing on student's alleged viol :ggg g g 'rder td H

I#"y'
pt. M M A.D2d H, 6G

| tion of certain law school bylaws, did r. :
'

same books to stud nts that patr niz i
For purposes.of Freedom of Informa- competitor and' economic windfall would . warrant annulment of committee's dete

''

mmation that student violated bylav
3 ,Willett v. Cityt University of New Yotion Law (FOIL) section providing that be ~eonferred on competitor by disclosure j

public agency may deny access to records of list which was compiled through effdrta
thtt are *specifically exempted from dw and expense of sulpontracting bookstore.

- (CUNY) Law School (2 Dept.1996) 2

~

5 .A.D2d 642, 647 NXS2d. 798; leave1

| closure by. state,or federal statute," State Encom College Bookstores,Inc.). Auxil-
y statute need not,. expressly state that it is lary ServiciCorp' of State University'of

3 appeal denied 90 N.Y2d 801,660 N.YS.; '
New York faL Tarmingdale..1995,4 87 h 555,683 N.E.2d 20.-

p long as there.is clear legislative intent to NJf.d 410,639 N.YS.2d 990,663 NZ.2d "r'
' '""' ,,g (' "y'q intended to establish FOIL exemption, so
""'"'"''n I '''. Petitioner ~ entitled to recor

-
302* * ' '

establish and. preserve confidentiality.of Comme /eial,information is "confiden-
-sought pursuant to his Freedam'of Infb :

t was
~o- ~ -

records. Wm. J. Kline & Sons Inc. v.
County of Hamilton (3 Dept.1997) 235 tlal" for purposes of Freedom of Infor-
A.D.2d 44,663 N.YS.2d 339. mation Law (FOIL) If it would I,mpair 4 '.mation Law request' doe to solid was '

,

. authority's failum 16 provide factual has |*

,| . Information concerning names and id'en- E
info tion in fu re or cause su M.exempdon1%m W. Rushford

d.U Dept.
a 'tification numbers of inmates who filed

Oneida-Herkimer;21Jp2d 966, E |
Solid Waste Authori

,

harm .to cdmpe,titive position 'of ' person
[ pb m was exempt.from disclosure QpJN.YS.2d 90Lfr9m whom information was 'bbtalmd.J under Freedom- of Information Law ,

Encore College Bookstores, Inc.~ v. AuxD-
-

(FOIL), as information was not generally ~

, ,

. available and could be used to identify lary Service Corp. of State University of 'r. State university's institutional anirr
New York at Farmingdale, 1995, 87 ' . care and use committee was not requiri

particular grievances filed by each inmate. N.Y.2d 410,639 NXS.2d 990,663 N.E.2d under Freedom of Information LawDi. Rose v. New York State Dept. of Cor-
302* ' -' . maintain list of records in possession,

netional Services (3 Dept. 1996) 226 ' , committee if such list was maintained 1i A.D2d 846,640 NJS.2d 353. L. Fees
. .. state university, and committee .was n

i

Records compDed by city transit author- Portions of county code section impos- .; mquired to produce lists where Socie
ity '.n connection with charges and disposi- ing $20 fee for copies of police reports for Prevention of Cruelty to Animals w
tions involving.two separate and unrelated wem invalid as being inconsis'ent with ? infonned that university' maintained li,

hearings.by. transit a@udication bureau statute limiting fees which can be charged M* and failed to request list from univenit
were specificaDy exempted by state stat. for copies of agency records to 25 cents

[h*American Soc. for Prevention of Cruel
ute from disclosure under Freedom of In- per photocopy or cetual cost of reproduc. . e Animals v.' Board of Trustees of Sta
fonnation law, Respe v. Stam of N.Y. ing record except when different fee is University of New York, State Universi

k
.

______ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - - - - _ _ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -- -
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| Metropolitan Transp. Authority (2 Dept. i hthbrwise prescrit:ed by statute.. Gendin, of New York at Stony Brook, 1990, 147
i 1992) 185 A.D2d 275, 586 N.Y.S2d 23, 34hotsky & Rappaport, P.C. v. Suffolk Mise.2d 847,556 NJ.S.2d 447.4

'I ~ >1: ave to appeal denied 81 NJ.2d 710,599
j $sunty (2 Dept.1996) 226 A.D.2d 339,640~ tigation.-Generally -

,

IL; N.Y.S2d 804,616 N.E2d 159. . NJE.2d 214.
g

Under Freedom of information L,aw '
- *

4'

n m 'dargeaMe (FOIL). city school constrinction authorityGrand Jury minutes are court records 4 Mut ry ta n
and are exempt from the ambit of Fme.

} dom of Information Law (FOIL). Harvey 4 e pin d me rds, hmiung neh M to had to. disclose to. property owner from

i v. Hynes, 1997,174 Misc.2d 174, 665 | [ f"g*e*hd.7per 'yd whom parcel was taken by eminent do-E IC8
_

main the amounta paid to owners of other*
; NJ.82d 1000. I

d copy of accident reports and munici. parcels which had been condemned, ever. -

s j )e,lity could hot authorized to charge the,. y though property owner had ongoing litigs-j 5. Rulze and regulations
V0lege regulation limiting hours within i dgher fee. Sheehan v. City of Syracuse, tion with authority. Greco v. Supp,1997,

| which public documents could be inspected gD87,137 Misc.2d 438, 521 N.Y.S.2d 2(rt. 271 Mise 2d 425,654 N.Y.S2d 560.
-

! in village clerk's office to less than regular -- y. es of memben 13. Attorneys' fees
7'Smithson v. Ilion Housing Authority (4 ,

_business hours was invalid under Freedom
Department of Correctional Servicesl of Information Law. Murtha v. Leonard

(2 Dept. 1994) 210 A.D2d 411, 620 Dept.1987) 130 A.D2d 965,516 N.Y.S2d did not have reasonable basis in law to'

i N.Y.S.2d 101. '564, [ main volume) affirmed 72 NJ.2d withhold acce a to inmates and their rep-

|
1034, 534 N.Y.S.2d 930, 531 N.E2d 651. resentative to records pertaining to in-

5a. Substantial indury to competitive 7 Only in event that action is taken by mate disturbance and, accordingly, in-;

Posh on - formal vote at exocutive session do both mates, who prevailed in their action undert

j Booklist compiled by subcontractor for Freedom of Information Law (FOIL) and freedom of information law, were entitled
. auxiliary service corporation of state uni- . Open Meetings Law mquim public record to recover attorney fees; on date Depart-

versity to ensure that campus bookstore , of manner in which each member of coun. ment refused access, decisional law re- .

was adequately maintained was, exempt ..ty board of supervisors voted. Wm. J. quired Department to allow access to re-
; from disclosum under Freedom of Infor- , ;Kline & Sons Inc. v. County of Hamilton quested neords. Banchs v. Coughlin (3
, -

; mation Law (FOIL) as release of informa- (3 Dept.1997) 235 A.D2d 44,663 N.Y.S.2d Dept.1990) 168 A.D.2d 711,563 N.Y.S.2d
uon would cause substantial irdury to i 339 864. =

' '
t '' "

( competitive position .of.. subcontracting
~.. Disciplinary committee's failure to ree- 14. Discovery ' "

bookstore which had compiled list; book.'

| store's competitor conceded that it wanted
*Nord final vote, as requested by law stu. Procedural rules ' relating to discovery in

textbook information in order to sell'very dent, in hearing on student's alleged viola- civil actions do not apply to Freedom ofa

same books to students that patronize its tion of certain law school bylaws, did not Information Law (FOIL) requesta. 'De M
warrant annulment of committee's deter- Corse v. City of Buffalo (4 Dept.1997) 239competitor and economic wmdfall would

be conferred on competitor by disclosure } ,minate that student violated bylaws. A.D.2d S.19,659 NJ.S.2d 604.
of list which was compiled through efforts Willett v. City University of New York, i,<-

1 and expense of subcontracting bookstore. - (CUNY) Law School (2 Dept.1996) 231 :lL; DENLAL OF ACCESSi

iEncore College Bookstores, Inc. v. Auxil. ( A.D2d 642, 647 NJ.S2d 798; leave to Commercialge, ,erprise, substantial in-
e-

.
- . . . ~. m**

'

l lary Service Corp. of State University' of 4 appeal denied 90 N.Y.2d 801,660 NJ.S.2d~ ' ,

'1 -, e |
j New York at Farmingdale,. 1995,.87

555,683 N.E2d 20.
., ,_

IN .2d 410,639 N.Y,.S.2d 990,663 N.E.2d gg,. - List of records Correction records' 39a; i plinary P ings 34b ,
',

Petitioner was entitled to records
., __

d "Commercial inforTnation is "confiden. sought pursuant to his Freedom of Infor- ["g
- '

tn dtial" for purposes of Freedom of Infor-
mation Law (FOIL) if it would' impair mation Law request due to solid wasy Redaction of records 40s ~

- ]
''

authority's failure to provide factual basis

rmation in future or cause substantial :for ' exemption from law. Rushford v. Presumptions and burden of proof 56ernment's ability to obtain necessary
Orseida-Herkimer Solid Waste Authority Redaction of' records, law enforce, ment
TI' Dept. 1995)' 217 A.D.2d 966, 629 records 4(a

,

harm to competitive position 'or ' persons

NJ.S2d 904. Stipulation a4a jfrom whom information was obtained. ,

Encore College Bookstores, Inc. v. Auxil.
lary Service Corp. of State University of State university's institutional animal
New York at Farmingdale, 1995, 87 care and use committee was not required _

NJ.2d 410,639 N.Y.S.2d 990. 663 N.E.2d under Freedom of Information Law to 31. Statutory exemptions ====

"
302. maintain list of records in possession of Disclosing to third-party tracer social

committee if such list was maintained by security numbers and birthdates of home-
* -state university, and committee was not ownen on Mutual Mortgage fasur- I

lonions of county code section impon- required to produce lists where Society ance/ Mortgage Insurance Premium List
i

ing 820 fee for copies of police repons for Prevention of Cruelty to Animals was would be "unwarvanted invasion of per-
--

were invahd as bemg inconsistent.with informd that university maintained list sonal privacy" under Freedom of Infor- I

statute hm2 ting fees which can be charged 'and failed to request list from university. mation Act provision exempting from dis -
for copies of agency records to 25 centa "Arnerican Soc. for Prevention of Cmelty cbsure personnel and medical Ges and
per photocopy o- actual cost of reprodue- to Animals v. Board of Tnistees of State similar files if disclosure would constitute --|

irg record except when different fee is .Urdversity of New York, State Univenity clearly unwarranted invasion of personal _. i

,f _
M

i-
. ___

-

__ - __ _
\
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T
privacy. Olivo v. U.S '1991,756 FSupp. Autopy reports maintained by medical j sure ason unwarranted invasion

examiner were not subject to disclosure e assal privacy., Leibowitz v. Safirj 105. # ' ~ - *

Videotape of alleged perpetrator mak. under freedom of information law. Her. f 189f) , A.D.2d 674 N.YE

ing, telephone calls and written' records and Co. v. Murray (4 Dept.1988)'136 j 3, Inmate wee not entitled under I
p Af Informados, Law (FOIL) to elgenersted by investigation conducted by A.D.2d 954,524 N.Y.SSd 949. y ,y.i

Ufdted Nations which were turned over to Where Freedom of InfonnatioILaw 3 Jurmation andrecords pertaining t
^

Npw York law enforcement authorities in (FOIL) exemption in claimed, hurden lies I er individual's parole records, eve-tein information was redacted, butconnsetion with the latter's'inestigation with agency to. articulate. particularized
were not' exempt under federsi law fmm and specific justification and .to establish y such infonnetf6n,was exempt'ftco
dtselosure to harassing telephone call re- that material requested falls within ambit ; Imre oniground that it was con

l
cipient wh6 had United Nations emce, in of statutory' exemptions; men conclusory 7 and, if released,' would be invasioi

J circumstances involving' neither any allegations, without factual support, are t kney. CoDins v. New York State
! search of United Nations' premises nor insumcient to sustain ageney's burden of C Parole (3 Dept.1998) _ _ A.D2d

any interference with . United Nations' proof. Clinch v.. Town of Hyde Park, ''*NJS2d145. '

Reports of police investigator arproperty or assets. Burtis v. New York 1937,173 Misc.2d 497,661 N.YS.2d 786. k' *inent of witness who did not testif;Police' Dept. (1 Dept.1997) 240 A.D.2d Town board was entitled to audiotapes
' ' ame within'Fivedom of Informat259,659 NJS.2d 875. * '. of incoming and outgoing public telephone c

2 . $ervlogy reports in'omce of city medical calls made from town police department, fFOIL) exemptions for informati
| examiner came within provision of city notwithstanding objections by chief of po. 'pued for law enforcement purpc

; charter calling for medical examiner to llee; chief failed to show that exemptions for informatiori constituting an im

} promptly deliver to district attorney all of Freedom of Information Law (FOIL) privacy. Mulhall v. Fitzgerald i

i records relating to all deathr as to which applied'to tapes at lasue. Clinch v. Town 1998) AD2d 672 N.YS,

| there'was indication of criminality and of Hyde Park, 1997,173 Misc.2d 497,661 -Under Freedom of Informati
$ (FOIL), recipient of harassing t<excludes such records from public inspec. NJ.S2d 786.

~

{, antis at homet and at omce in Uniil6n|and'thus, sister of murder victim. for Statute limiting disclosure of content of *

tions was n6L entitled to disclosurtwhose murder sister's brother had been tait returns and reports to copy of decision
convicted. could not obtain reports under and to statistics proscribe'd distribution of plaint follow-up.repons pertainir
Freedom of Information Law (FOIL), all other documents, exhibits, transcripts : terviews of penons recorded on ta

Katz v. Scott (1 Dept.1997) 236 A.D.2d made or filed in connection with. tax pro. f traps.' Bunis v.New York Police
~

1(j , Dept.1997) 240 A.D.2d 259,6591
,259,353,N.YS.24 346, leave to appeal ceeding and, thus, exhibits and transcripts

475. ~;6 5L.
~

denied 90 N.dd 801,660 NN.S.2d 554, of tax hearings conducted by state De-
- Under Freedom of'lbf$rmati

,
. , u ., . partment of Taxation and Finance against[A3 N.E2d 19. ,'

> Documents, worksheets, and audiotape taxpayer fell within exception to Freedom - (FOIL),. recipient of harassing ti
allegedly created in connection with autop. of Information. Law (FOIL). , Tartan Oil ; , calls at.bome and at omce in Un

.

sy of murder victim were not available to Corp. v. State, Dept. of Taxation and Fi- S .tions was not entitled to disclosurt

a public under Freedom of Information Law nance.1997,172 Mine.2d 322,659 N.YS.2d I , plaint follow-up . report regardi:
i

] ,. phone trap 4 telephone
numbe(FOIL) as exemption. existed for those 410. amrmed 239 A.D2d 36,668 N.YS.2d

names of penons recorded on tr.records under New York City. Charter. 76. . 'ki, - - ,-
3 cterviews-ofjhose penons; plactiMitchell v. Borakove (1 Dept.;1p!NI).'225 31a. FinalJudgmenty a teW.

A.D2d 435,639 NJ.S2d 791; appeaf dis- Even though motions for leave to appeal -
p enl6t be chaeM m

.
riminalinvestigation techniques a

j! missed 88.NJ.2d 919,646 N.YS.2d 987, to Coun pf Appeals were pending, order g| ) lures, a'nd Interviews'of persons i7 670 N.E.2d 228.
" ' " - - - ' - s

| Prison inmate.co'nvicted dte hbm'i.
and #gment entered by Suprvme Can $who had;no connection with rer

cides was not enptled under ' freedom of rmluiring, city Depanment of F,inance to A ')arassment' complaint implicateddisclose records sought by publishmg com-
.

rivacy Noncerns. ~ Burtis v. Ne
| infonnation. law to autopsy reports' the pany under the FOIL was, , final determi- tjolice Dept. (1 Dept.1997) 240 idiscov'ery 'of which"was speciNalty 'ex- A n eWrt c mpetendurishn ,f -pg,ggg g,;,,,gg ,,

,659 NJS.2d 875.empted by~ separate statute. Lyori 'v. hin ng o. tatu xemp g eer -

[' Dunne (3 Dept.1992) 180 A.D.2d 922,580 g g
* , . of guDt of public e i

F NJ.S2d 803, leave to appeal derued 79 ; ,.d " he s dc
NJ.2d 758,584 NJS.2d 446,594 N.E.2d jt en charges of," racial insensitivit

cs and ,, eh*
.not exempt from discl sure und. i,,

| f,
# no final determination by a court of com.

Information concerning investigation petent jurisdiction has been made on or -. dom of Information Law (FOIL):
for disclosure did not constitute

g; into leaks of testimony which had been before" statute's efTeetive date. Brown- -

Jan invasion f pr*acy; emp4
,p- presented to grand jury was exempt from stone Publishers, Inc. v. New York City

@ was e te ant to wMdisclosure under Freedom of Information Dept. of Finance fl Dept. 1990) 167i . 00gh omes. New York 1 NewsLaw as information compDed for law en- AD2d 166.,561 NJS2d 245. - of President of Borough 'of State
'

,

|
forcement purposes or as information ex-

.. Personal privacy, invasion of - )(2. Dept. 1996). 231 A.D.2d I
-

empt from disclosure by state statute pro- 32.

NJ.Sid 270. , der freedom ofi h,|
hibiting disclosure of grand jury materials. Inforrnation pertaining to release. of 3 1. Application un . , ,. _

g New York News, Inc. v. Omce of Special persons' arrested in civil disturbance was
. rtion law for production of applicaj State Preaccutor of State of.NJ. (1 Dept. exempt from Freedom of Information Law
i 40mestead program should not h:- 1989) 153 A.D2d 512, 544 NJS2d 151. (FOIL) disclosure and from public disclo.

I 84 j *
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i
' denied in its entfrety; while inyt.slon of

utopy reports maintained by medic:d pure as an unwarranted invas.on of per-
iner were not subject to disclosum escal privacy. Leibowits v. Safir (2 Dept. some of the material would constitute un-

freedom of information law. Her- 2191$) A.D2d 674 N.YS.2d 736. warranted invasion of personal privacy,
' disclosun should have been made of non-

f. > Inmate was not entitled under Freedom
Co. v. Murray (4 Dept 1988)'136

if Information Law (FOIL) to obtain in.
exempt informationLeontained.in applica-

2d 954,524 N.Y.S2d 949. tions., Wilson v. Town of Islip (2 uept., ~

re Freedom of Information Law g Jormation and records pertaining to anoth-
FIL) exemption is claimed, burden lies f er indMdual's parole records, even if cer. 1992);179 A.D2d 763. 578 N. yrs 2d. 642. j

egency to artfeulate panteularized s sain information was redacted, but, rather, _ Under Freedom of Information Law, to

specific justification and to establish
' such information was exempt from'disclo- extent that prison omeials' narrative de-

material requested fads within ambit here on ground that it was confidential scriptions of contents of videotapes indi-

:tatutory exemptions; rnere conclusory '1iP.diff released, would be invasion of pri- cated strip frisks or other possible display

stions, without factual support, are , bacy. Collins v. New York State Div. of of nudity of inmates, redactions from vid-
ifficient to sustain ageney's burden of * Parole (3 Dept.1998) _ A.D.2d 674 eotapes were properly ordered to prevent

;of. Clinch v. . Town of Nyde Park, PN.YS2d 145. invasions' of personal privacy. Buffalo

1,173 Misc.2d 497, 661 N.Y.S.2d 786. ' * Reports of police investigator and state. Broadcasting Co. Inc. v. New York State
risent of witness who did not testify at trial Dept. of Correctional' Services (3 Dept.

[own board was entitled to audiotapes came within Freedom of Information Law 1992) 174 A.D2d 212, 578 N.YS2d 928,
peoming and outgoing public telephone

'

a mak from town police department, (FOIL) e.emptions for information com- leave to appeal denied 79 N.Y2d 759,584

bithstanding objections by chief of po- pDed for law enforcement purposes and N.Y.S2d 447,594 N.E2d 941.
for information constituting an invasion of Liesnse application form response to in-

h chief failed to show that exemptions privacy. MulhaD v. Fitzgerald (3 Dept. qutry whether applicant had or was cur-
[ Freedom of Information Law (FOIL)

_1998) A.D2d 672 N.YS.2d 480. rently receiving treatment for any disabilhshed'to tapes at issue. Clinch v. Town
HydePark, 1997,173 Mise.2d 497,661

xUnder Freedom of Information Law ties was not subject to disclosure under

(.S2d 786.
k(FOIL), recipient of harassing telephone the Freedom of Information Law, which* ' - ~ <

permits agency to deny access to records
i . galls at home and at omce in United Na-or ponfons- thenof' if disclosure would
"

itatute Ifmiting disclosure of content of
ttons was not entitled to disclosure of com-| returns and reports to. copy of decision

i to statistles proscribed distribution of ,3 plaint follow-up reports pertaining to in- constitute unwarranted invasion of person.

. of persons recorded on telephone al privacy and defines unwarranted inva-Mher documents, exhibits, transcripts }q. ps. Burtis v. New York Police Dept (1 sion of penonal privacy, to' include disclo- '
;

Je or filed in connection with tax pro- t.1997) 240 A.D.2d 259,659 N.YS2d sure of medical history." Hanig v. State
i ,M5. ,

.
Dept. of Motor Vehicles (3 Dept.1990) 168 I

Lding and, thus, exhibits and transcripts
%,

.

(tax heanngs conducted by state De- A.D2d 884, 564 N.Y.82d 805, ' appeal
ftment of Taxation and Finance against $ Under Freedom of Information Law granted 77 N.Y.2d 805,568 N.Y.S2d 913,
, payer fell within exception to Freedom fFOIL), recipient of harassing telephone

|Information Law (FOIL). Tanan Oil .iealla at home and at omce in United Na.
571 N.E2d 83, amrmed 79 N.Y.2d 108,

p. v. State, Dept. of Taxation and F1- ;tions was not entitled to disclosure of com- 580 N.YS.2d 715,588 N.E.2d 750.
,

telephone numbers and
.While. petitionen was not entitled 'tosee,1997,172 Mine.2d 322,659 N.YS.2d gplaint follow-up report regarding . tele- grand jury.testimciqy r6(auested," criminal

%ghone traps,Bomes of penons recorded on traps, and convictions and priy pending crimin'lise-f, affirmed 239 A.D2d 36,6G8 N.YS.2d a
' V. m a 4 i . , , ;-, u. t ,a'

3 nterviews of those persons; placement of tion against gand jury,wifness'did pot. fall
.

aJ i
graps could not be characterized as routine within im'asion of privacy exception to' dis-Final judgments

-

,ven though motions for leave to appeal ,3triminal investigation techniques or proce- closure provisions of freedom of informa-
Court of Appeals were pending, order Gures, and interviews of persons recorded tion law since they were matters.of publici
) judgment entered by Supreme Cou" f who had no connection with recipient's ncord. Thornpson v. Weinstein (2 Dept.

harassment complaint implicated personal 1989) 150 A.D.2d 782, 542 N.YS.2d 33." to

G;fi e Dept. (1 Dept.1997) 240 AD.2divacy e neerns. Burtis v. New York :Internalinvestigation and repon of dis-se re rds ug by pu lis gw

py under the FOIL was " final determi- turbance at county jaD, undertaken to as-
aan by court of competent jurisdiction" 9. 659 N.YS.2d 87o. -sess whether disciplinary or.other actiong, ,

hin meaning of ' statute exempting cer- 4.D cuments outlining investigation and should be taken against any shenf!'s dep-a l'iformation from disclosure and ap- uetermination of gu0t of pubhc employee uties, were exempt from disclosure undere"ing to " records which are the subject of 4m charges of " racial insensitivity" were Freedom of Information Law as personnel
_equest for access * * * and as to which .aot exempt from disclosure under Free- records used to evaluate performance to-
final determination by a court of com- om M Infonnadon Law (FOIL); request ward continued employment or promotion.

tent jurisdiction has tren made on or lor disclosure did n9t constitute unwar. Gannett Co., Inc. v. RDey, 1994, 161
'' ore" statute's effective date. Brown- . ranted invasion of privscy; employee disci- Misc.2d 321,613 N.YS.2d 559.

'

ine Publishers, Inc. v. New York City 'pline was clearly relevant to work of bor- Under freedont or infonnation law
! t. 'of Finance ft Dept. 1990) 167P wgh omee. New York 1 News v. Omce (FOID, town board was required to re-
p2d i68.,56: N.Y. sad 2r of President of Borough of Staten Island lease photographs of abonion protestors<

f2. Dept. 1996). 231 A.D2d 524, 647 whose prosecutions for disorderly conduct
gj$Y32d 270.

,

Personal privacy, invasion of,

were pending; although photographs weretion pertaining to release. of
. W pplication under freedom of informa- compiled for law enforcement. purposes,
,

Ana arrested in civil disturbance was
pt from Freedom of Information Law ' etion law for production of applications for there was no indication as to'how disclo-

IL) disclosure and from public disclo- }, homestead program abould not have been sure of photographs would interfere with
85e;

[3.
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investigations or judicial proceedings or mal property transfer repons, which wen $ disclocun through rejected bidder's Fne-

result in deprivation of right to fair trial, exempt from public disclosure under the dom of Infmation Law request as trade

and photographs wen not exempt from Real Property Tax Law was similarly pro. y secrets or documents which, if disclosed
F0lb as unwarranted invasion of privacy, teeted under freedom of information law. t would cause substantfalirdury.to sucesse-

4 ful ' bidder's competittve position:. thertas names and addresses of those individu- Property Valuation Analysts, Inc. v.
1 als had been released. Planned Pannt- Williams (3 Dept.1990) 164 A.D.2d 131, )' was no adequate showing that documents

f were " trade secrets" or that their iaclohood of Westchester Inc. v. Town Bd. of 563 N.Y.S.2d 545. 'uo *

sun would cause substantial frdury to suer a e +. u -Town of Greenburgh, 1992,154 Mine.2d 34b.' Disc"ipim. "ary proceed' ings 4' cessful bidder's competitive position anc
4 c..' - *-

,m971,587 N.Y.S.2d 461. .

.-
,

. .
.- Although confidentiality nquirement then was no showing,that successful bid

i 32a. . Commercial enterprise, substan- imposed on files concerning possible in- } der had any reasonable expectation of not
. . . . . stances of professional misconduct is not having its bid open to public. Professiona.tialirdury to

,,

Energy Planning Board properly deter- imposed on actual hearings, statutes and ; Standards Review Council of America Inc
mined that operating data which cogener- case law reflect policy of keeping disciplin- ; v. New York State Dept..of Health G
ator filed with Board was confidential for ary proceedings involving licensed profes. ! Dept.1993) 193 A.D.2d 937,597 NJSA

i term of power purchase agreement be- sionals confidential until final determina- 829.
tween cogenerator and electrse utility, de- tion; policy safeguards information that . Dispute over whether electric utility *:-
spite claim that data was necessary to potential complainant might regard as pri- report to state agency was immune fron
monitor cogenerator's continuing status as vate or confidential and removes possible disclosure to competitor under fmedom o
qualifying facility, given industry-wide disincentive to filing of professional mis- information law was rendered moJL D'
transition from regulatory, monopolistic conduct complaints. Johnson Newspaper . release of report following unstayed tria .

1 [
environment to fully competitive one; dis- Corp. v. Melino, 1990, 77 NJ.2d 1, 5G3 court decision for competitor; utility's fail

\ closure of data could result in competitors. NJ.S2d 380,564 N.E.2d 1046. ure to seek stay pending appeal was caus.
.

like utility, inferring. essential aspects of
was N e seent,i,ssue of whei.her repor
of mootness, and

- <; eogenerator's production costs fundamen. 35. Trade secrets
- meaning a

tal to projecting future costs, disclosure Department of Transportatim's (DOT) n law was 1:would give competitors of cogenerator's claim that requested information con- }
steam host undue advantage in knowing tained trade secrets within meaning of

upect

part of host's production costs, and disclo. Freedmn of Information Law (FOIL) ex-
ed to typically evade review. . Niagar:
Mohawk Power C N rk Sta

sun would violate, any confidentiality emption did not support its decision to Dep
agreementa between cogenerator and supply redacted version of response to
host, thus making'it more difficult for request for proposal when complying with

Dept.1991) 169 A.D.2d 943,564 N.Y.SS,

0 839. ,w w wtw . m
cogenerator to compete for steam custom- FOIL request, where DOT did not raise
ers in future. New York State Elec. & t 3de secret exemption when responding Records of county agency engaged ir'

Gas Corp. v.. New York State Energy to request, and' offered no explanation for waste transportation services, includin.

Planning;Bd. (3 Dept 1996) 221 A.D2d why it did not raise exemption when it . commercial customer lists and commercis
121, 645.'N.Y.S2d 145, leave to appeal supplied requesting party with redacted \ credit. accounts,.were:.not exempt fron

5 ' disclosure under freedom of informatiogranted 89 NJ.2d 803,653 N.Y.S.2d 280, version. Cross-Sound Ferry Services Inc.
* 3aw (FOIL) pursuant to exemption for in

h'
675 N.E.2d 1233" appeal withdrawn 89 . Department of Transp. (3 Dept.1995. )

((i lists weetthercacenknown or-discover :
$mation castitutingetrade secrets," a.N.Y.2d 1031,658 NJ.S.2d 246,680 N.E.2d 219 A.D2d 846|634 N.Y.S2d 575.

'

sgency failed to shou that its.custome:
| 620. n|O . . 'r . Assumind that ausliary'iieivice ciirpo-' ' "' '

...r m s- tate' d i ~ y'
33. Contract awards, impairment of yd n {f|7) fmma able or.were compiled through years c .e

3, n La as an a n-
,y g it would neverth'eless not be

WTort, and nature:.of agency's businesSoccessfbl bidder's response to Depart-,

# p6 was open and notorlons. Weste-Strearr.ment of Transportations (DOT) request>

I for proposal for high-speed ferry service 7,9te bookstore ist of rma o r M. Inc. v. St. Lawrence County *Selid Wasti |

was not exempt from disclosure under ing upNning semester's course rnateriak Jhsposal Authority i1995,166 Misc.2d 0 '.
'

Freedom of Information Law (FOIL) as i A30 NJ.S.2d 102(L .sl -data could be withheld as information re- -

i-

,

document that wouId, impair present or cefved' from ' subcontractor which would Information conaarrang' electronic man i
p@facter's retail M*'4='"=s and prica |ircainent contract awards if disclosed; re-

g cause substantialirdury to subcontractor's
sponse did not include any intrangency I

position. Encore College Bookstores, Inc. Policy were not ? trade secrets or othe:
confidential information which would as- v. Auxiliary Service Corp. of State Univer. economically sensitive information" ex !

|g sist in DOT's contract negotiations, and
requesting party did not seek evahastive sity of New York at Farmingdale (1 Dept.

empt from disclosure pursuant to Free |
dom of Information Law request for doeu |1995) 212 A.D2d 418, 622 N.Y.S.2d 684,

material or other internal analysis that leave to appeal granted 85 N.Y.2d 811,631' ments generated in Attorney General';
,

would undermine DOT's effo ta to negoti- N.Y.S.2d 287,655 N.E.2d 400, affirmed as : federal antitrust action against manufac
4 ate contracts. Cross.Soand Ferry Ser- modified 87 N.Y.2d 410,639 N.Y.S.2d 990 4mr. Ragusa v. New York State Depi
O vices Inc. v. Department of Transp. (3 of Law, 1991,.152 Mise.2d 602, 57'

663 N E.2d 30*
f- Dept.1995) 219 A.D2d 346,634 N.Y.S.2d RJ S.2d 959.yn. Documents relating to Department of

Health's decision to award contract for sv State university's Institutional Anims'

1

i( 34a. Computer data Acquired Immune Deficiency Syndrome g Care and Use Committee, in respondin;

%yto request under Freedom of Informatio:I
'

Computer data management system. (AIDS) Intervention Management System w made byAmerican Society for Prewhich contained information derived from to successful bidder were not exempt from

86 z-
*.p

6

-- - - - -- - ___ _ _ _ _ _ _ _ _ _ _ _____ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ . __ _ _ _ _ _ _ _ _ _ _ _ . _ ._ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ . _ _



-u -2 - ~ - - . . ~ . .

PUBLIC OFFICERS IhW WBLIC OFFICERS LAW I 87
Nots 36

property transfer reporta, which wer, locure through rejected bidder s Free- vention of Cmsity to Animals for research

xempt from public disclosure under the | #sen of Information Law request as trade project mytew forms, was required to re-
01 Property Tax Law was similarly pro- aserets or documents which, if disclosed, spond to questions relating to procedures"

reted under freedom of information law. y groold cause substantialinjury to success- to be performed on laboratory, animals
N taFbidder's competitive positions there including whether survival surgery wouldWperty Valuation Analysts, Inc. v.

pas no adequate showing that documents be performed, whether controlled or haz-
b@ pure " trade secrets" or that their disclo-filliams (3 Dept.1990) 164 A.D.2d 131,

ardous substances will be used and wheth- .

58 N.Y.S.2d 545. T m ms ,i-
' . ire w uld cause substantialirdury to suc- er animals would..be euthamsed at comple- |

lib 4 Disciplinary r$ceedin'8 f asssful bidder's competitive position and tion.of research, whers questions were
<

r
Although confidentiality requirement 1 bare was no showing that successful bid- framed to elicit information concemir.g

nposed on files concerning possible in. her had any reasonable expectation of not care and treatment o( animals in question
anee of professional misconduct is not h having its bid open to public. Professional and did not, except l'n most general terms,

on etual hearmgs, statutes and * $tandards Review Council of America Inc. explore underlying hypothesis of research-
re t po icy of keeping disciplin- f.y.iNew York State Dept..of Health (3

er, twearcher's method, analysis or re-
"y proceedings involving licensed profen- pept.1993) 193 A.D.2d 937,597 N.Y.S2.d sults, and did not implicate any trade se-
pnsla confidential until final determma- .

m ts. American Se im Pnvenen d
2n; bey safeguards information that ' .; Dispute over whether electric utility's Cruelty to Animals v. Board of Trustees of

" ,. ,,*h" * g,*g"'""jight regard as pri- wport to state agency was immune from State Unfversity of New York, State Uni-
removes possible disclosure to competitor under freedom of versity of New York at Stony Brook,1990,

neentive W Gin f
nduct complaints. $oh ** " * * * * " " "#

" 36. bsw enforcement Neords--Gener-n wapa r
N Y2d 1, b63 efsi[or egh JO et tor ht a

ure to seek stay pending appeal was cause Use w potential use in Jitiption of in-
- i e - . -

f
'

3
of mootness, and issue of whetier report

g was ? trade secret" within meaning of ex,formation which is sought is critical factorV Tradeseents
.

iDepartment of Transportation's (DOT) in assessing whether statute, under which,

rn that requested information con- eepWn u law was neither particularly personnel records of police:officera, cor-*

trade secrets within meaning of * significant nor one which would be expect, rection omeers, and firefighters which are
ed to typically evade review. Niagara used to evaluate performance are confi-*

dom of Inf6rmation LsW (FOIL) ex-
Mohawk Power Corp. v. New York State dential, and .not subjget to review, will' ption did not support its decision to1

t Dept. o' Environmental Conservation (3 provido exemption from Freedom of Infor-9 ply redacted version of response to
4 Dept. I'91) 169 A.D.2d 943,564 N.Y.S.2d ma&n I.aw N) and proWt discowhuest for proposal when complying with

ML request, where DOT did not raise t 839< ,, ' r. ,

ery of such records. Daily Gazette Co. v.
i - Recor Ja of county agency engaged in City of Schenectady~ (3 Dept.1998).242e secret exemption when responding

, request, and offered no explanation for waste trnsportation services, including A.D2d 164,673 N.y.S.2d 783. [,
py it did not raise exemption when it { commerciai customer lists and commercialPrison omeials adequately stated basis
bplied requesting party with redacted credit. accounta, were not exempt from for their denial of inmate's request for1

t 'dWsose e,tder freedom of information
pon. Cross-Sound Ferry Services Inc. disclosure of documenta relating,to his
L epartment of Transp. (3 Dept.1995) f inw (FOIL) pursuant to exemption for in.D

formation constituting "tnde secrets 4as arrgst and Indidtment pursuan} ls statedtofree-WA.D2d 846,634 N.Y.S2d $75. nw
fb

'

dom oGr3 rmation',45r; omena
Assisming t)iat auSliary service carpe, 9 agency failed to show that ita customer

s lists were either not known orndiscover, that either documents ,souglit"were com-
. h of state university was subject 's able w were compiled through years of pile,d for; jaw-enforcement purposes andO

dom of Information Law, as an age i-
i 6f state, it would nevertheless not b effort, and nature of agency's business their disclosure ,wo.uld reveal investigative

'

utred to produce upon request'of pr{-
was 'open and notorious. Weste. Stream, techmques and, procedures and. identifyconfidential information relating to'erimi-fne v. St. Lawrence County' Solid Waste '

bookstore list of information regard- nal inve'stigations, i or ,$ heir . disclosure
tapcoming semester's course materials'. Disposal Authority, 1995,166 Mise.2d 6,

would constitute unwarranted invasion of
.could be withheld as information re 620 N.Y.S.2d 1020. a_ t

. ed' from subcontractor which w4uld
m Information concerning electronie. man. privacy. ,Mitlhall,v.fitzgerald (3 Dept.

,

'siibstantial injury to subcontFactor's ! ufacturer's retail distributors.and pricing 1998} . A.I)2d _, , 6,72Jf,Y.S2.d 480.

tion. Encore College Bookstores, Inc. policy were not " trade secrets or other " Rap sheets" of, individuals who were*

uxiliary Service Corp. of State Univer. economically sensitive information" ex- not. witnesses at requesting party's trial

of New York at Farmingdale (1 Dept, empt from disclosure pursuant to Free. were exempt from disclosure under Free-
) 212 A.D2d 418, 622 N.Y.S.2d 684, dom of Information Law request fxdocu- dom of Information Law. . Woods v. Kings

to appeal granted 85 N.Y.2d 811,631 ments generated in Attorney General's County Dist. Attorney's Omce (2 Dept.
.S2d 287. GM N.E2d 400, amrmed as' federal antitrust action against manufac- 1996) 234 A.D.2d 554, 651 N.Y.S.2d 595.

' ired 87 N.Y.2d 410,639 N.Y.S.2d 990, turer, Ragusa v. New York State Dept. Under Freedom of Information Law,
j of ~ Law, 1991, 152 Misc.2d 602, . 578 inmate was not entitled to categoricallistN.E.2d 302. ,

ocuments relating to Department of N.Y.S2d 959. of all records possessed by State Police;it

th's decision to award contract for State university's Institutional Animal was clear from terms of petitioner's de-
Care and Use Committee, in responding mand that what he actually sought,was aired Immune Deficiency Syndrome |s to request undair Freedom of Information specific listing of individual itema in hisS) Intervention Management System

ecessful bidder were not exempt froth 5 Law made by American Society for Pre- file. Pennington v McMahon (3 Dept.m

87
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1996) 234 A.D.2d 624, 650 N.Y.S2d 492, fere with law enforcement investigations, ertthat police never asserted that p
leave to appeal denied 89 N.Y.2d 816,659 identify confidential source or disclose , who may have furnished stateme
N.Y.S2d 857,681 N.E.2d 1304, confidential information relating to crimi- . officers wem promised confidentiali:

Scientifie' evidence, excluding ballistics nal investigation. Mooro v. Santucci (2 ; tince witnesseslater testified agains
and fingerprint tests, may propedy be Dept.1989) 151 A.D2d 677,543 N.Y.S.2d ' ceer at trial. Laureano r..Grirr
exempted fWm disclosure under Freedom 103. .a'* - o .) Dept.1992) 179 A.D2d 602,579 N.'
of;Infonnation Law (FOIL) government Newspaper was not entitled to copies of ' 357. - mm i * * -

agency nonroutine criminal investigative all affidavits taken by city police in course " Fact that cep e6nfidenBal int
technique or procedure disclosure exemp. of their investigation into death of individ- lion'from staieWhild abuse investi

|
tion. Spencer v. New York State Police (3 ual, as requested information, if disclosed, was already in pbblic domain due tr
Dept.1992) 187 A.D2d 919,591 N.Y.S.2d would interfere with law enforcement in- "ous mources did not render records
207, 1'' '

vestigations or disclosed confidential 'nfor- | ' confidential, and thus subject to Jisc
'~ r." *

. mation. Auburn Publisher, Inc. v. City of ;imder freedom of information law.,

. 37. - Interference with investiga. Auburn (4 Dept.1989) 147 A.D 2d 900,537 , York News Inc.' v. Grinker,1989. tion or proceeding N.Y.S2.d 354, appeal denied 74 N.Y2d ! Misc.2d 325,537 N.Y.S2d 770.
Semlogy nport was not exempt from 614, 547 N.Y.S.2d 848, 547 N.E.2d 103. " '

'
'

disclosure by city's chief medical examiner .
. ; 39a. Correction records

under Freedom of Information Law 39. - Confidential source or infor->

Records requested by petitioner ri
(FOIL) on basis that disclosure would in. mation ing altercation involving petitioner e

- terfere with law enforcement investiga. Allen v. Strojnowski (2 Dept.1987) 129 rectional faellity which resulted in de
i tions where examiner's assertion of that A.D2d 700, 514 N.Y.S.2d 463, [ main vol- inmate and petitioner's later prosei

ground was nierely conclusory, and no ume} appeal dismissed 70 N.Y.2d 871,523 for murder were exempt from dise2
attempt was made to specify, with particu- N.Y.S.2d 493,518 N.E.2d 5. y m 2 .iunder Freedomcaf Information La
larity, bdsis for its refusal to comply with Trial court properly denied petitioner ' grounds that.they were interagen
request." Kati v. Scott (1 Dept.1997) 236 access to statements made by individuals '3ntraagency records and that disci
A.D2d 239, 653 N.Y.S2.d 346, leave to alleged by petitioner to be "known infor- would be invasion of privacy. Tate
appeal denied 90 N.Y.2d 801,660 N.Y.S2d manta;" disclosure of such documents, if Francesco (3 Dept.1995) 217 A.D.2i
554,683 N.E2d 19. d they exist, would constitute unwarranted JS9 N.Y.S2d F29. loave to appeal d
.. Pa'ct' that records of" count'y sheriff's invasion of personal privacy, might endan- 136. N.Y.2d ,712,uG85. N.Y.S.2d 949I

department were in temporary possession ger safety of informants and would neces. TN.E.2d 772. . .m. m .-
of prosecutor for presentation to federal sarily reveal documents compiled for law NInmate's petition to compel reles
grand jury did not warrant dismissal of enforcement purposes that would identify teertain documents requested under
actiorg to compel production of records confidential source. Scarola v. Morgen- Alem of information law (FOIL) shou!

' [|
pursuant to Freedom of Information Law, thau (1 Dept.1998) _ A.D.2d 6G8 have been dismissed without the bens
Buffalo Broadcasting Co., Inc. v. County N.Y.S.2d 174.-

. camera inapection of pertinent
|

of Erie (4 Dept.1993) 190 A.D2d 1086, City did not deny access to its General nts, targeterLinformatiort was m
; 593 N.YS.2d 706.' 9 'i ?' Offense Reports on ground that reports, if d to as,"predeeisional" or "a

Correedonal facilityMuld not mak,e disclosed, cweald a identify; confidential " in broad:and conclusory fa#'

blanket assertion that all videotapes mide source and it failed to establish factually . thout detalla as to what was cont.
during inmate uprising were exempt from that production of reports would otherwise $> completely or partially redacted i
disclosure under Freedom of Information be unwarranted invasion of privacy, so 3nents. Grune v.New York State De

| Law on ground disclosure would interfere that petitioner was entitled to unredacted Orrectional Services (3 Dept.1990
with criminal' investigations, endanger in- copies of reports. ' De Corse v. City of M.D2d 834,562N.YS.2d 826.., .

. mate informants, or endanger safety of all Buffalo (4 Dept.1997) 239 A.D.2d 949,659 P- % ..s , . - > . <
4; T. Investigative techniques

.3
'

inmates shown on tapes; facility could N.YS.2d 604. ik J<

Y, Allen v. Strojnowski (2 Dept.1987 i4preperly be required to edit"out' specific Siimndries of statements'of witnesses
rDE.d 700,514,NJ.S.2d 463, [ main j, portions of tapes which were actually ex- who did not testify at trial?a' d directn

} empt, prdviding sufficient descriptions of statements of those witnesses, which were lume) al, peal disrnissed 70 N.Y.2d 871 j
what was redacted for judicial review of contained in investigatory file compiled by M..Y.S.2d 493,518 N.E.2d 5.

4

justification for claimed exemptions. Buf- State Police which led to file requester's w ..Redaction of canine training categ
falo Broadcasting Co., Inc. v. New York arrest and murder conviction, were ex. transit police dog documents

;; State Dept. of Correctional Services (3 empt from disclosure under Freedom of pided applicant under Freedom of I
,,; Dept.1990) 155 A.D2d 106,552 N.Y.S.2d Information Law (FOIL). Spencer v. 3mation Law (FOIL) was warranted;

712, on subsequent appeal 174 A.D2d 212, New York State Police (3 Dept.1992) 187 'es would reveal nonroutine crir
h. 378 N.Y.S.2d 928, leave to appeal denied A.D2d 919,591 N.YS.2d 207 . estigative techniques and procec
h 79 N.Y.2d 759, 584 N.Y.S.2d 447, 594 Publie Officers Law, which exempts rec. @Jand addresses of individuals and or;details that would identify ni
1 N.E2.d 941. onis compiled for law enforcement pur." Police report may be withheld or re poses from disclosure in response to re- ons noted in records. O' Donne

,

dacted, in part, under freedom of infonns- quest under Freedom of Information Law, io (1 Dept.1998) _ A.D.2di

tion law if information and report was did not apply to prisoner's request or A N.Y.S.2d 301.
compiled for law enforcement purposes memo book entries made by police officers bUnder Freedom of Information
and,'if disclosed, would, inter alia, inter. who investigated two armed rubberies giv- KIL), recipient of harassing tele *pi'i

88
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fers with law enforcement investigations, i enthat police never asserted that persons calls at home and.at office in United Na-
identify confidential source or disclose yho may have furnished statements to tions was not entitled to disclosure of com.e

confidential information relating to crimi- afficers were promised confidentiality and plaint follow-up report regarding tele-
nal investigation. Moore v. Santucci (2 j kince witnesses later testified against pris- phone traps, telephone numbers and
Dept.1989) 151 A.D.2d 677,543 N.Y.S2d 4 ener at trial. Laureano v.. Grimes (I names of. persons recorded on traps, and ,

j '357.. Dept.1992) 179 A.D.2d 602,579 N.Y.S2d
interviews of,those persons; placement of

'

103. .u ' o
i>u' - ~ traps could not be characterized as routineNewspaper was not entitled to copies of , ,

all affidavita taken try city police in course 9 set that certain ednfidentkl informa. criminal investigation techniques or proce- i

of their investigation into death of individ- "from state's' chDd abuse investigation dures, and interviews of persons recorded
u21, as requested information, if disclosed, f already in public domain due to vari- who had.no connection.with recipient's ;

would interfere with law enforcement in- J ' ' sources did not render records non. harassment complaint implicated personal
ential, and thus subject to disclosure privacy ; concerns.: Burtis v. New Yorkve:tigations or disclosed confidential infor- 4

mation. Auburn Publisher, Inc. v. City of der freedom of information law. ~ New Police Dept. (1 Dept.1997) 240 A.D.2d
1989, 142 259,659 N.Y.S.2d 875. m-Auburn (4 Dept.1989) 147 A.D.2d 900,537

'h' ork News Incc v. Gnnker,e.2d 325,537 N.Y.S.2d 770. Under Freedom of Information LawN.Y.S2d 354, appeal denied 74 N;Y2d
614. 547 N.Y.S.2d 848, 547 N.E.2d 103. V ^

- (FOIL),. recipient of harassing telephone
ease. . Correction records calls at home and at office-in United Na-

39. -- Confidential source or l'nfor* if Records requested b petitioner regard- tions was entitled to disclosure of follow-/
mation eing altercation invohing petitioner at cor- up complamt reports in redacted form,

Allen v. Strojnowski (2 Dept.1987) 129 |asctional facility which resulted in death of with deletion of any information regarding
A.D2d 700, 514 N.Y.S.2d 463, [ main vol- Linmate and petitioner's later prosecution placement of telephone traps and surveil-
ume) appeal dismissed 70 N.Y.2d 871,523 isr murder were exempt from disclcaure lance cameras, as that information could
N.YS2d 493,518 N.E.2d 5. .Ander Freedom of Information Law on not be characterized as routine criminal.

, Trial court properly denied petitioner 43 rounds that they wen interagency or investigation techniques or procedures,
access to statements made by individuals hintrangency records and.that dieclosure and any information that could be charac-
alleged by petitioner to be "known infor. bwould be invasion of privnej'e Tate v. De terized as internal government exchange
mants;" disclosure of such documents, if Trancesco (3 Dept.1995) 217 A.D.2d 831, would be protected by inter / intra agency
they exist, would constitute unwarranted 429 N.Y.S.2d 529, leave to appeal denied exception. Burtis v. New York Police
invasion of personal privacy, might endan- | $6. N.Y.2d .712, 635 N.YS.2d 949, 659 Dept. (1 Dept.1997) 240 AD.2d 259,659
ger safety of informants and would neces- iN m. - s < m er e N.Y.S.2d 875.

ha.E.2d 772.sarilf reveal documents comp 0ed for law inmate's petition to compel release of Portions of investigatory file compiled
enforcement purposes that would identify ~ kertain documents requested under free- by State Police, which led to file reques-

4confidential source. Scarola v. Morgen. rdom of information 1sw (FOIL) should not ter's arrest and murder conviction, relat-
thau (1 Dept.1998) A.D.2d 668 / have been dismissed without the benefit of ing to laboratory examinations of evidence
N.Y.S.2d 174. ~ , . r'in camera inspection of pertinent docu- sehed from crime scene and elsewhere

City did not deny access to its General . rnents, targeted information was merely were within Freedom of Information Law
Offense Reports on ground that reports,if f 'stferred to as "predecisional" or "evalu- (FOIL) govemment agency nonroutine
disclosed, cwould identify. confidential 4etive" in broad and conclusory fashion criminal investigative (technique or proce-
source and it failed.to establish factually h 5rithout details as to what.was contained ' dure disclosure exemption. Spencer v.
that production of reports would otherwise i *Weompletely or partially redacted docu- New York State Police (3 Dept.1992) 187
be unwarranted invasion of privacy, so i' hnents. Grune v. New Yark State Dept. of A.D2d 919,591 N.YS.2d 207.
that petitioner was entitled to unredseted Correctional Services (3 Dept.1990) 166 Portion's of investigatory file compiled
copies of reports. ' De Corse v. City of sA.D2d 834,562 N.YS.2d 826. ~ w by State Police, which led to file reques-
Buffalo (4 Dept.1977) 239 A.D.2d 949, f49 'as - 9 ter's ' arrest and murder conviction, de-3:

1,0. - Investigative techmques < scribing State Police's' surveillance of4N.YS.2d 604. .i , - al
' Bummaries of statements'of witnesses w, Allen v. Strojnowski (2 Dept.1987) 129 places which requester was known to fre-

| who did not testify at trialland direct * |A.D2d 700,514 N.Y.S2d 463. [ main vol- quent and its establishment of roadblocks

@:ume) appeal dismissed 70 N Y.2d 871,523
did not describe "nonroutine procedures"statements of those witnesses, which wem

YS2d 493,518 N.E.2d 5.g . 9 within meaning of Freedom of Informa-contained in investigatory file compiled by
State Police which led to file requester's . Redaction of canine training categories tion Law (FOIL) government agency non-
arrest and murder conviction, were ex. I from transit police dog documents pro- routine criminal investigative technique or

.

empt from disclosure under Freedom of .vided applicant under Freedom of Infor- procedure disclosure exemption. Spencer
Information Law (FOIL). Spencer v. mation Law (FOIL) was warranted; cate- v. New York State Police (3 Dept 1992) ,

New York State Police (3 Dept.1992) 187 gories would reveal nonroutine criminal 187 A.D.2d 919,591 N.Y.S.2d 207. |
dnvestigative techniques and procedures Prison inmate convicted of two homi-A.D.2d 919,591 N.Y.S.2d 207. 'u.>

- Public Omeers Law, which exempts ree. and details that would identify names cides was entitled under freedom of infor-
ords compiled for law enforcement pur. and addresses of individuals and organi- mation law to receive inventory listing of

rations noted in records. O'Donnell v. evidence retrieved from homicide scene,poses from disclosure in response to re.
* .Donadio (1 Dept.1998) _ A.D.2d - absent more than conclusory assertions byquest under Fnedom of Information Law,

did not apply to prisoner's request-or ,674 N.YS.2d 301. State Police that disclosme of such a is
memo book entries made by police omeers Under Freedom of Information Law would reveal nonroutine criminal invesu.
whoinvestigated two armed robbedes giv- (FOIL), recipient af harassing telephone gative procedures and techniques. Lyon

e g s
*

- - - - - . . . . . . . . .
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v. Dunne (3 Dept.1992) 180 AD2d 922,
580 N.Y.S.2d 803, leave to appeal denied furnished in confidentiality. Bello v. Stat, _ Police followup @ pons @5s) at
79 N.Y2d 758, 584 NJ.S.2d 4C, 594 AD2d 832, 617 NJS.2d 856, leave tsasterial exemption pursuant to Pt6hof N.Y. Dept. of Law (2 Dept.1994) 20lgunpt from disclosure under intra.aqN. Eld 940,

Records of narcotics district's " buy op-appeal denied 85 NJ.2d 807,628 N.Y.S.2dricers Law. @yyam v. &50,651 N.E2d 918.eration" were exempt frem disclosure un-
, - Belice Dept. (L Dept. 1996) 227

der Freedom of Informadon Law, :Ince 42. - Particular records 642 NJSad 28.
such records were compiled for law en.

Inmate grievances agamat state corvectooks are exempt fnm Freedom ofI:DD5. nports_and police omeer nforcement
,

purposes and, if disclosed,i

tion omeets and ' administrative decisionmation Law (FOIL) disclosure. DeFwould reveal confidential sources and in.
formation as well as expert criminalinves. relating thereto constituted "personneijex yet.'on Behalf of Barbera v. New

q

{ records" used to evaluate performancetigative techniques. Ennis v. Slade (1
ward continued employment or promodo y ' Police Dept. (l' Dept.1996)3

-

Dept.1992) 179 AD2d 558,579 N.Y.S.2dj
which were exempt from disclosury unde ' D2d 176, 640 NY.S.2d 536, lear59, leave to appeal denied 79 N.Y.2d 758,J '

granted 88 N.Y.2d 806,fnedom of information law.584 N.Y.S.2d 446,594 N.E.2d 940. Prisoners
Legal Services of New York v. New York NJ.2d 267, 653 N.Y.S.2d 54, 675 N..S.2d 986,670 N.E.2d 227, revers <Records and documents relatal to fabri-State Dept. of Correctional Services,I

cation of fingerprint evidence by State 1988 808.
73 N.Y.2d 26,. 538 N.Y.S.2d 190. 5351 ^1 Police were not exempt from disclosure

j

N.E.2d 243. ce depanment failed to meet bu1:; under the Freedom of Information Law Jof monstrating that all material regt
.

(FOIL) on ground that records would re- City and police omeers failed to show.ed by plaintiff with respect to del) veal
names of police omeers who had been. ment's investigation into murder of pnonroutine criminal investigative'

disciphned for< their involvement in off.itiffs decedent was exempt from disclotechniques, as fingerprint tests are exam-!
Pie of routine investigadve techniques snd duty incident, and respective discipline im-, under (mdom of informadon W dy

'

methods of discovering fabricated fimger- posed against each omeer, which weret fore, matter was remitted for in can
prints were not shown to be unique and sought by newspapers *mder Freedom .of saamination of material requested and

.Information Law (FOllJ, would be used terrninstion of whether mateM fenhad been subject of testimony in open
,

court. Muniz v. Roth, 1994,163 Mise.2d in existing or potentiallitigation, and thus,l spbeific statutory exemption.1, 293,620 N.Y.S.2d 700. Brow:
records were not exempt from disclosure, Town of Amhnst 4 Dept.I! I 40a.

IMunder FOIL pursuant to statute which AD2d 979,600 N.YS.2d 601.-
'

-

- Redaction of records rnakes conNendal penonnel records used 9n aedon a@ em dCity police depanment satisfied its bur- to evaluate performance of police cmcers,whose vehicle ran over plaintifre, decei

!

den of establishing that redaction of per-correction omeers, and firefighters. Dailyafter motorist had been fatally shot,q
sonalinformation regardmg police omeers Gazette Co. v. City of Schenectady (3kiled to show why vouchers, crime siand witnesses invohed in investigathn of Dept.1998) 242 AD.2d 164, 673 NJ.S.2d

;

i

'! case of individual who requested material report and detective's report prepare783.

$ under Fnedom of Information Law wasRecords relating to Department of Tax.leged* despite contention that invest
course of criminalinvestigation were p

proper and, thus, in . camera
] documents was unnecessary. inspection of sti n and Fmance audits of sale and useen was * resumably" not closed a

Davidson v. tax returns were protected by Tax Law murder is not gWerned by statute ofIPolice Dept. of City of New York (1 Dept.nondisclosun provision, and thus were ex.;

1993) 197 AD2d 4G6, 602 NJS2d 855. 8 was no claim that imi
Under Fnedom of Information Law, empt from disclosure under Freedom of gation'nmained.setive . Estate of Gkh

prison inmate was entitled to disclosure of Information Law (FOIL), where gasoliney Dept.1993)
""

penonal nference cards of other inmates f l 2099 NJ.S2d 584.
E' ,"t d .,

who were in lineup with him, though in-commissigns, requested from Department
.f Mirand jury minutes are court reco'

formation that was not typically available not geney rds, and are exempt fi
the gas hne station a financial documents tin publicly accessible arrest and~convic. f om of Information L
used in audits and the Department's own ! Gibson v.

records including, but not limited to, $d r eo,g n,
m 192 AD

ates prison identification numbers, di-
' ,p f

etary requirements, and name and ad- 1998) 239 AD2d 36, 668 NJ.S.2d 76. by State Poliee,which led to me nqu
of edgttory fge compi

dnsa of their next of kin- would be re.Under Freedom of Information Lawdacted.
Dobranski v. Houper (3 Dept. ter's arres ad murder conviction, re,

(FOIL), recipient of harassing telephone ing to sne which State Police gE
i

> , 1989) 154 AD2d 736, 546 NJ.S.2d 180.
cal!s at home and at omee m United Na'rmation about requester and; [ 41. ~ Civilinvestigations tions was entitled to disclosure of lettersacceplices fmn prnrate businesses w

,

1
Documents obtained by Departrnent of written by and to recipient, telephone list"

within Freedom of Information L
Law during courne of civil investigation which recipient compiled, follow-up com-(FOIL) gwanment agency m

,

ij
were not exempt from diaelosure under plaint reports describing complaint and criminal inedgaWe tecWPw
Frtedom of Information Law (POIL) as police investigation, follow-up complaintdure disclosure exemption.

i

! documents compiled during law enforce- report pertaining to interview of pm. I New York State Police (3 Dept.,

:

ment investigatWn, absent showing that sumed perpetrator, letter to chief of seco. AD2d 919,591 M.S2d 2E
e

disclosure of documents would interfere rity at United Nations, and letter to prin,n'Freede d Infoma@n Law j r
-

with law enforcement investigations orju-cipal legal omeer at United Nations. require city police depanment to pror
dicial pmecedmgs, even if documents were Burtis v. New York Po' ice Dept. (I Dept,pedtiona with bamsues npon

1997) 240 AD2d 259, 659 NJ.S.2d 875. print of line up photograph, where b901

j
i

-

t
.
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fmished in confidendality. Bello v. Stato. Police followup: reports (DD5s) are ex- tics report had been dzstroyed and line up
of N.Y. Dept. of Law (2 Dept 1994) 208ampt from d'aclosure under intra-agency photograph could not be located. Adams

- AD2d 832, 617 N.Y.S2d 836,' leave tomterial exemption pursuant to Public Of- v .Hirsch (1. Dept.*1992) 182 A.D.2d 583,
appeal denied 85 N.Y.2d 807,622 NJ.S.2dgers Law. Qayyam v. New York City 582 N.Y.S.2d 724. u. <

50,651 N.E2d 918. ce Dept. (1. Dept.1996) 227 A.D.2d Police omeer's memo. book, despite_its'

r

t4 642 N.Y.S.2d 38. _
; evidentiary value at trial, remained pri-42. Particular Me D5 reporta and police omeer memo vate property of police omcer and was i

Inmate nm 8 gainst state correc-books are exempt from Freedom of Infor- exempted by law from disclosure to peti-
__

tion ofr
d administrative decisionmotion Law (FOIL) disclosure. DeFelice tiener under Freedom of Information law. _rela

,,coh used to evaluate performance to.theto constituted "personne!en rel. on Behalf of Barbers v. New York Scott v. Chief Medical Examiner, City ofQty Police Dept. (l' Dept. 1996) 226 New York (1 Dept.1992) 179 A.D2d 443,waM # pmmoti n A.D2d 176, 640 N.Y.S.2d 536, leave to 577 N.YS.2d 861, leave to appeal deniedwhich * pt from disclosure under granted 88 NY.2d 806, 646 79 N.Y.2d 758,. 584 NYS.2d . 446, 5948

sb''Ifredmn d idomation law. Prisoners' 2d 986,670 N.E.2d 227, reversed 89 N.E.2d 940, certiorari denied 113 S.Ct.
L,gaj Services of New York v. New York NJ.2d 267,653 N.YS.2d 54,675 N.E.2d 259,506 U.S. 891,121 L.Ed.2d 190.
3 Late t. of Correctional Services, 1988.808. Proceeding pursuant to Freedom of In-

IPolice department failed to meet bur' den formation Law seeking disclosure of caun-
** 033|of demonstrating that all material request- ty arson control plan for arson investiga-

_

N.E.2d 24 '

City and police omeers failed to show f ed by plaintiff with respect to depart- tion would be remitted to afford partaen an
-

names d police omeers who had been iment's investigation into murder of plain- opportunity to particularize their respec-
inciplined for their involvement in off. tiffs decedent was exempt faen disclosure tive assertions when respondenta did not

duty incident, and respecuve discipline im. under freedom of information law; there- identify with specificity those provisions of
posed agamst each omcer, which were fere, matter was remitted for in camera the plan which they claimed to be immune

. sought by newspapers under Freedom W esamination of material requested and d& from disclosure,and why, Grane v. Alex-
Infortnation Law (FolL), would be used ! termination of whether material fell within anderson (2 Dept.1990) 168 A.D2d 496,
in existing or potential litigation, and thus, . sphcific statutory exemption. Brown v. 562 NJ.S.2d 739.

rds were not exempt from disclosure : Town of Amhent (4 Dept. 1993).195 Documents produced by police depart- _
re

FOIL pursuant to statute which A.D2d 979,600 N.YS.2d 601c '" ment pursuant to demand under Freedom
ma es conrufendal personnel records used Pin action' against estate of motorist of Information L' w, concerning investiga-a

evaluate performance of police omeers, whose vehicle ran over plaintiffs decedent tion of sexual assault by university securi-
ewrection omeers, and furfighters. Daily after motorist had been fatally shot, city ty guard against student, should not have

| gamte Co< v. City M Schenectady (3 I failed to show why vouchers, crime scene been redacted to exclude names and ad-
| g) Pt 1998) 242 A.D2d 164,673 N.Y.S.2d : report and detective's report prepared in dresses of witnesses or' details of acta
| 733* | course of criminalim.estigation were privi- constituting assault, panicularly in light of'' " ,.

| uon and Fmance audita of sale and useRecords relating to Department of Tax. ' leged, despite contention that investiga- criminal action against guard and civil ae-s tion was # presumably" not closed since tion against university; police depanment
tax returns were protected by Tax Law murder is not governed by statute of limi- failed to allege that anyone was promised
sondisclosure provision, and thus were ex. 'tations, as there was no claim that investi- anonymity in exchange for. cooperation!in

{nfomation Law (FOIL), where gasolinept from disclosure under Freedom g
'gation remained active... Estate of Glover investtgation so as to quall'y as *confiden- -

wCity of New York (1 Dept.1993) 195 tial source" within mesning of FOIL, any
yintributor, in connection with' gasohne ' A.D2d 268,599 NJS2d 584.of. witnesses could have been called toe
, tion owner's suit against distributor for * Grand jury minutes are court records, testify at criminal trial..their names and ,-
ommissions, requested from Department not agency records, and are exempt from addienses were discoverable absent pro-'

) e gasoline station's financial documents | ambit of Freedom of Information Law.tective order, and commencement of efvil
f in audits and the Department's own OIbson v. Grady (2 Dept.1993) 192 A.D.2d action openas issue of assault to inquiry
udh reewds. ' Tartan Oil Corp. v. State G57,597 N.Y.S.2d 84. v <. such that revelation. of details 'of. crime

'

d Taxadon[) 239 A.D.2d and' Finance (3 Dept. Portions of investigatory file compiled would not constitute unwrranted invasion
36,' 668 NJ.S2d 76, by State Police, which led to file reques- of privacy. Cornell University v. City of

Under Freedom of Information Law ter's arrest and murder conviction, relat- New York Police Dept. (1 Dept.1989) 153
IL), recipient of harassmg telephone ing to method by which State Police gath- A.D2d 515,544 N.YS2d 356, appeal de-

s at home and at omce in United Na. ered information about rt. quester and his nied 75 N.Y.2d 707,554 N.YS.2d 476. 553 ,

ns was entitled to disclosure of letters secomplices from private businesses were N.E.2d 1024.
tten by and to reciNent, telephone list within Freedam of Information Law Documents generated in Attorney Gen- -

- ch recipient compiled, follow.up com. (FOIL) government agency nonroutine eral's federal antitrust action against elec-
. int reports describing complaint and criminal investigative technique or proce- trtmics manufacturer were not< exempt
lice investigadon, follow.up complaint dure disclosure exemption. Spencer v. from disclosure under Freedom of Infor-

M pertaining to interview of pre. New York State Pelice (3 Dept.1992) 187 mation Law as materials complied for law
ed perpetrator, letter to chief of seen, A.D.2d 919,591 NJ.S.2d 207. enforcement pumoses which would inter-t

Iat United Nations, and letter to prin- ' Freedom of Infonnation Law did not fere with law enforcement investigations i

l legal omeer at United Nauona. require city police department to provide or judicial proceedings if disclosed; there
'

is v. New York Police Dept. (I Dept. petitioner with ballistics report and re- was no judicial proceedmg or law enforce-'~

240 A.D.2d 259, 659 NJ.S.2d 875. print of line up photograph, where.ballis- ment investigation.in progress involving
91

!
I
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manufseturer, and antitrust action had re- son, as the infonnstion pertained to inves-
sultad in judgment. Ragusa v. New York tigation surrounding prisoner's murder , y Videotape depicting inmate's transfer t'

State Dept. of Law,1991,152 Misc.2d 602, conviction and disclosure could have sub- Pnson's special housing unit fell withi
578 N.Y3.2d 959. jected certain persons to retnbution or . Freedom of Infonnation Lsw's exemptio
' District attorney could not satisfy duty could identify a confidential source or con- 1 fa materials that.would endanger life c

under Freedom of Information Law, foi- fidential information. Howard v. Malone ' safety if disclosed, barring inmate froi
j' lowing convicted defendant's request for (3 ' Dept,; 1998) _ A.D2d 668 - obtalm,ng coprof tape; tape revealed ge<

I.
copies of investigative reports, by assert- N.YE2d 418. graphical layout. of unit and . disclose
ing general privilege and turning docu- $tatMpolice' met its burden of demon- '

| ments over to court for in camera inspec- strating that disclosure of troop, zone, and
ward prison employees, and threat t
cu i un t creating le e

, tion 1 y rad 1990, 147 station assignments of cach of its sworn
, - - members could endanger the life and safe- safety of employees,. inmates and geners,

Inmate was not entitled under fmedom ty of those omeers, such that this informa- hblic in event of escape.Lonski on Be
of Collins v. Kelly (4 Dept.1989) 14of information law to names of other Mus- tion was exernpt from disclosure under

lim inmates who- had filed grievances Public Officers Law exempting from dis- A.D.2d 977,540 N.YS.2d !!4.
i ! based on being pat-frisked by female cor- closure documents which, if disclosed. 3. Redacted portions of certain progran

rectional omeers, in that prison rules set- would endanger life or safety of any per- and security assessment summaries i:
q ting forth grievance program and proce- son. Ruberti, Girvin & Ferlazzo P.C. v. possession of correctional facility were ex

dures provided tha. information would be New York State Div. of State Police (3 empt fr m disclosure to inmate under pro
( kept confidential, thus creating privacy in- Dept.1996) 218 A.D2d 4M,641 N.Y.S2d visi n of Public Omcers Law permitting
4 terest, within meaning of freedom of infor. 411 nondisclosure of information that poset

essential for requesting inmate to litigate ments pmpamd for annual eng exw-
. b} e (h DepPortion of mobilization pl'ans and docu.ti n was on n t it 1 ) 8 A.
M 539 N.Y.S2d 528, appeal denied 74

pat-frisks of Muslims by female omeers as cises for New York guard were exempt N.Y2d 611,546 N.Y.S2d 555,545 N.E2d
class action. Faulkner v. Lefevre,1988' n desun on grand of pdty 869. :(, .
140 Miseld 699. 532 N.Y.S2.d 337, that disclosure would endanger safety of

_. ..

pard members or others. Connolly v. . p. Inter. agency materials-. Generally
| 43. Dan.ger to life or safety New York Guard (3 Dept.1991) 175 . * Miracle Mile Associates v. Yudelson (4' Nato v. Sullivan (2 Dept.1986) 125 A.D.2d 372,572 N.Y.S.2d 443. j Dept 1979) 68 A.D.2d 176, 417 N.YS.2d,

A.D2d all, 509 N.YS2A 53, appeal de- In ordering disclosure of correctional 142, . appeal denied..(main, volume] 48
nied 69 N.Y.2d 612, (main volume] 517 facility's videotapes of inmates under - N.Y.2d 606,421 N.Y.S2d 1031,397 N.EE.d
N.YS.2d 1027,511 N.E2d 86.

Freedom of Information Law, court prop- 761, appeal denied. 48 N.Y.2d 706, 422
y - Utader Favadom of It, formation Law erly concluded that, inasmuch as tech- .N.Y.S2d 68,397 N.E2d 758.
d (F03L). prison inmato was not entitled to niques for storming of cell and for admin- | SYitness statement, contained within po-

disclosure of certain provisions of State istration of tear gas and reaction thereto cornplaint follow;up report constitutesDepartment of Corrational Services em- might not be readily or totally observable i al data, and thus,is not within in-
playee manual to extent such provisions by either inmates in general or targets of ;4rangency exemption (ofreedom of Infor-
pertained to supervision and security of those practices in particular, pcssibGity of aanstion Law, insofar as it embodies factual,

inmates,and, as such, fell within exemp. endangerment to prison security and per. ; nt of witness';o>sprvations, even if,

tion governing materials which, if dis. sonal safety of'conectional staff existed is no assu
pah' ability. Gould,rance of, accuracy andclosed, would endanger life or safety of sumeiently to justify redaction. Buffalo v. New York City Police

any person. Boddie v. Goord (3 Dept. Brnadcasting Co. Inc. v. New York State Dept.,1996,89 N.Y.2d 267, 653 N.Y.S2d
1998) A.D2d 674 N.Y.S2d 466. Dept. of Correctional Services (3 Dept. S,675 N.E.2d 808. m,.& &
i Denial of inmate's Freedoth of Informa- 1992) 174 A.D2d 212, 578 N.Y.S2d 928, # * Interagency materials," which may befuon Law request for letter written by leave to appeal denied 79 N.Y2d 759,584

{qithheld from publicunder Publie Omoersformer paramour.was justified by con. N.Y.S.2d 447,594 N.EE.d #41. .,a neer, means delibemtive materials or com-
cerns that' disclosure would constitute an Correctional facility's videotapes of in, murdcations exchanged for discussion pur-f' , unwarranted invasion of privacy and could mates were not exempt from disclosure poses not constituting final policy deci-

p endanger the life or safety of the author. under Freedom of Information Law on sIons. Mingo v. New York State Div. of
g{ Deane v. Annucci (3 Dept. 1998) - ground disclosure would endanger safety Parole (3 Dept.1997)244 A.D2d 781,666

A.D2d _ 669 N.Y.S.2d 696, leave to and security of institution, absent showing N.Y.S2d 244.
d appeal denied. $ that videotapes would revt.al anything

.
"

Names of persons who transmitted or more to inmates than would be personally - Sta cal Mactual dataj| . forwarded reports concerning interviews observed during their actual confinement. (MacRae v. Dolce (2 Dept 1987) (main}b with two prosecution witnesses to law en- Buffalo Broadcasting Co., int v. New volume] 130 A.DE.d 577,515 N.Y.S.2d 295.1
''

forcement omcials, date reports were sent, York State Dept. of Correctkaud Services ** Backup factual and statistical data to
and names of persons to whom reports (3 Dept. 1990) 155 A.D.2d 106, 552 Anal. determination of agency is not ex-
wem sent fell within exemption from N.Y.S.2d 712, on . subsequent appeal 174 eenpt from disclosure through Freedom of
Freedom of Infonnation Law disclosure A.D2d 212, 578 N.YS2d 928 leave to huformation Law request on ground that
fcr those materials which, if disclosed, appeal denied 79 N.Y.2d 759,584 N.Y.S.2d they are intrangency documents revealing
would endanger life or safety of any per. 447,594 N.E2d 941.

. '

, aneure of governmental,vieliberative pro-'

h 92 . Professional Standards Review
I $ 9:

} i;
.

|
--- -
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.ad re- son, as the inform: tion pertained to inves.
< York tig: tion surrounding pnsoner's murder ,% Videotape depicting inmate's transfer to Council of America Inc. v. New York State
id602. conviction and disclosure could have sub, + prhon's spec'al housing unit fell within Dept. of Health (3 Dept.1993) 193 A.D2d

jected certain persons to retribution or t Freedom of Infonnation Law's exemption 937,597 N.YS.2d 829. a .p

)t safety if disclosed, barring inmate frorn
ism materials that would endanger hfe.or. Statistical and factual records concern.,y duty could identify a confidential source or con-

ing transfers of real property in city'did:w, fol- fidential information. Ifowani v. Malone
st for (3 Dept.= 1998) _ A.D2d G68 . pMaining copy of tape; tape revealed geo- not. fall within one of narrowly interpreted

> Fsphical layout. of unit and , disclosed exemptions to Freedom of Information-assert- NN.82d 418.
- - #

'

i identities of inmates and officers who oc- Law particularly since data disclosed & |docu- State poh. ,ce met its burden of de. . mon- ,,ayspied unit, creating risk of violence to- transfer of noneooperative real property; -

strating that disclosure of tmop, zone, and yard prison employees, and threat. to including condominiums, was readily availi
station assignmenta of each of its sworn emfety of employees,. inmates and general able to the public and, therefore, informa-
members could endanger the life and safe- . pblic in event of escape. Lonski on Be- tion services and publishing company in

ec om ty of those officers, such that this informa- , half of Collins v. Kelly (4 Dept.1989) 149 the' field' of real estate was entitled to
r us- tion was exempt from disclosure under 4D2d 977,540 N.Y.S.2d 114. access-to those records,. including apart-

Hedacted portions of certain progr3m ment numbers of transferred cooperativeee e os me h ch, If and security assessment summaries .in units; however, names of buyers and sell-*

set b possession f correcti nal facility were ex- ers.were irrelevant to appraisal and did
*G in & erlar o y*,proce- son

I id be . . esipt frem disclosure to inmate under pro- not have to be disclosed. Brownstone
vision of Public Officers Law permitting Publishers, Inc. v. New York City Dept. ofy in- De t. ) 2 8 A. 494, ,41 S nondisclosure of information that poses Finance (1 Dept.1989) 150 A.D.2d .18o,

| f infor- 411' danger to life or safety of any person. 540 NJS2d 796, appeal denied 75 N.Y.2dforms. Portion of mobilization p!'ans and dScu- Stronza v. Hoke (3 Dept.1989) 148 A.D2d 79L .fu2. NJS.2d 92, 551 N.E.2d . 585.'
.ns not

~ -significant/insidifficant" notations $c$8 cents prepared for annual traiaing exer- 9006.539 N.YS.2d 528, appeal denied 74iidgau cines for. New York guard were exempt NJ.2d 611,546 N.Y.S.2d 555,545.N.E.2d tained in real estate transfer data provid,
(cers as from disclosure on ground of possibility 869. ; ;. ed to State Board af. Equalization and. ' 'g

that disclosure would endanger safety of .. . - Assessment by city did not constitute sta-
guard members or others. Connolly v. f4. Inter agency materiale--G'enerally tistical or factual tabulations or data, pur-

i

New York Guard (3 Dept. 1991) 175 vMiracle' Mile Associates v. Yudelson (4'
,

suant to statum exembung' Mgeq
;

'6) 125 A.D2d 372,572 NJS.2d 443. g Dept.1979) 68 A.D2d 176, 417 NJ.S.2d and intera ' ~ ncy materi from public dis-,,

jalde- In ordering disclosure of correctional 142,; appeal denied [ main volume) 48 closum un er Freedom of Information'
el517 facility's videotapea of inmates under N.Y.2d 606,421 N.YS.2d 1031,397 N.E.2d Law. David v. Lewisohn (3 Dept.'1988)

Freedom of Information Law, court prop. 761, appeal denied 48 N.Y.2d 706, 422 142 A.D.2d 305,535 NJS.2d 793, appeal
;1 Low erly concluded that, inasmuch as tech- N.Y.S2d 68,397 N.E2d 758. denied 74.N.Y2d 610,546 NJS.2d 554,
| Lled to niques for stornnng of cell and for admin- r Witness statement, contained within po- 545 N.E2d 868.

~

~

n
' State it.tration of tea gas and reaction thereto (lice complaint follow:up report, constitutes ' Inmate's" statements taken by.Cornmis.

|es em- might not be readily or totally observable ' 6petual data,.and thus .is.not within in-- sioner'of' Corrections while investigating
( jrangency exemption to Freedom of Inf6r'l prison disturbance ken discoverable uri-pvi:lons by either inmates in general or targets of

spation Law, insofar as it embodies factua dert'fNedo'm' of thforniation law' wh'erWLrity of those practices in particular, possibility of
pxemp. endangerment to prison security and per. ; account of witness observations, even if statements recited factual claims made by
lif dia. sonal safety of correctional staff existed there la no assurance 'of. accuracy' and inmates ' concerning ' alleged ' assaultsj

'

|fety of sufficiently to justify redaction. Buffalo bility. Gould v. New York City Pohce signed statements did not constitute Inves-
[ Dept. Broadcasting Co. Inc. v. New York State t.,1996,89 N.Y.2d 267,653 N.YS3d tigator's notes, and thus could not be clad
2d 466. Dept. of Cornetianal Services G Dept. 54,675 N.E.2d 808. sified 'as intra. agency material, and' there.o
kforTne- 1992) 174 A.D2d 212,578 N.YS.2d 928, ? Interagency materials,".which may be was ne showing that statements wers'
| ten by leave to appeal denied 79 NJ.2d 759,584 rwithheld from public under Public Officera gath'pred specifically~for law enforcement
Ly con. NXS2d 447,594 N.E.2d941. , m,I j Law, means deliberative materials or com- purpo'ses. Faulkner y. Del Giacco,' 1986
kutean Cormetional facility's videotapes of In. munications exchanged for discussion pur- 139 Miseld 790,529 NJ.S.2d 255. . '
d could mates were not exempt from disclosure poses not constituting final policy deci- ,

,E

author. under Freedom of Information Law on ! sions. Mingo v. New York State Div. of 46. . Instructions to staff
0) - ground disclosure would endanger safety Parole (3 Dept.1997) 244 A.D.2d 781,666 Individual, who had been acquitted of
ave to and security of institution, absent showing NJ.S2d 244. making harassing phone calls to his girl

'i ~ . friend,was not entitled under Freedom ofthat videotapes would reveal anything #'* - 0 "U'*8**I''I***"" **
tted or more to inmates than would be personally Information Law to written report of ac-

MacRae v. Dolce (2 Dept 1987) (mam. cusation and written notification of pro-rviews observed during their actual confinement.
zw en- Buffalo Broadcasting Co., Inc. v. New volume] l30 A.D2.d 577,515 NJS.2d 295. posed imposition of penalty with respect

sent, York State Dept. of Correctienal Services -Backup factual and statistical data to to state police investigator who had been
freports (3 Dept. 1990) 155 A.D.2d 106, 552 final determination of agency is not.ex ' found guilty of raisconduct for having al-

fmm N.YS2d 712, on . subsequent appeal 174 empt fkom disclosure thmugh Freedom of legeoly obtained unlisted telephone num-
icture A.D2d 212, 578 N.YS.2d 928, leave to Information Law request on ground that ber of girl friend and giving it to individu .
closed, appeal denied 79 N.Y2d 759,584 NXS2.d they are intnagency documents revealing al; report of accusation was report of

nature of governmental deliberative pro- internal investigation of complaint andper- 447,594 N.E.2d 941. ".

cesa. Professional Standards Review was properly withheld under exemption
92

( 93
y

4
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relating to data compiled for law enfone- Attorney-client privilege did not exempt on basis that redacted material was ev:
ment purposes or as predecisional intra- Attorney General from disclosing, under , ative in natum. Di Rose v. New Y,

agency material, and written notification Freedom of Information Law, documents . State Dept. uf Correction (3 Dept. It,

of proposed imposition of penalty, which that provided agency staff attorneys with ' 228 A.D2d 878,.686 N.Y.S.2d 223.i

rup esented intertnediate step leading to final agency policy with regard to legal . '' Police ofncer's Iliternal affairs divh,

decision to proceed to formal disciplinary repmsentation under Public Officers Law f (IAD) records an'd'hiv0'com' plaint rev
hearing, was clearly exempt as predeci- in defending public employees; documents board (CCRB)' file fell within exempt, ;: sional intra-agency material. Scaccia v. did not concern particular lawsuit that was from disclosure'of Freedom'of InforrNew York State Div. of State Police (3 either pending or imminent, but rather, tidn Law as predecisionallnteragency r

- |. Dept.1988) 138 A.D.2d 50, 530 N.YS2d contained agency's final policy, which a terials. Flores v. City of New Yorkf to be applied to all litigation in general, Dept.1994) 207 A.D.2d 302,615 N.YS309. <, i

and pohey was neither drafted nor com- 400'
'

'Investigathe repo_'rt authored by deptf 47- ' Final policy or determination municated in context of existing attorney- , . ,

Kheel v.. Ravitch (1 Dept. 1983) 93 client relationship. Charles v. Abrams (3
I A.D2d 422, 462 N.YS.2d 182, [ main <vol. Dept.1993) 199 A.D.2d 652,604 N.Y.S2d commissioner of, county department

il ume] dismissal denied 60 N.Y2d 681,468 1013. correction and addressed to director
.

1

N.YS2d 106,455 N.E2d 665, affirmed 62 Individual, who had been acquitted of office of affirmative action, detailing a
n rnade b corr'' N.Y.2d I, 475 N.Y.S2d 814, 464 N.E2d making harassing phone calls to his girl ,

friend, was entitled under Freedom of In-
dj 118. <

WheYe public comniunity college used fortnation Law to documents constituting [ncl
'

'

os as e mpt f m dia os -
certain film and filmstrips for years in final determination of disciplinary action W thFM m @ m h L'take gainst te police tigator whocollege course on human sexuality, items 5 as ~ predecisional, interagency maten
were not " inter-agency or intra-agency ge ly girl
materials" excluded from disclosure under individual; information sought was not ex-

.momover, n= port mM m W L
.tual data which could be considered m

Freedom of Information Law (FOIL), but empt from disclosure as intra-agency ma- exempt. Goodstein & West v
rather constituted "fmal agency policy or terial, as that exemption did not apply to -(2 D$ W m m' O'Ro r .final ager.cy pohey or determination and m*
determinations" subject to public disclo- was nr. exempt fmm disclosure as part of . YS2d 306. J""

.
$ o.- f eg - viron" . Subjective comments | opinions, and none of rat hat in itiielf d confide.3tial personnel records of police of- .

- ficer used to evaluate performance. Scac. <ommendations written in by Departmealter status of items used in classroom,
cia v. New York State Div. of State Police hf Health committee members on rati:

d 50,53g N.Y S2dI p. ) A. *
t lege 1 1 . 2d 690, 6 .S d j wa e f309

Newspaper was entitled to disclosure 1 Deficiency Syndromp (AIDS) Interventi.'

Portion of admm. . trative law judge's under Freedorhc f Information Law of . ment System to successful bidd| is o
(AIJs) intemffice memorandum recom- final determination in's fireman's suspen. 1 exenpt fmm disclosure through r i
mending denia!.or party's request for oral. sion.' hearing,' despite claim that material hicted bidder's Fr~eedom of informati ;
argument in proceeding to upgrade elec- ,,, specifically exempt from disclosure 9 |sw (FOID request u.intrangency doc :

i tric 1mes, which was. expressly adopted by under statute providing exemption for 9 ments revealing nature of government
Public Service Commission (PSC) in its "pbrsonnel records" under control of paid berative process and could be redacts i

final decision, did not fall within exception fire department; however, newspaper was m rating sheets ' supplied to reject (; ,

i to Freedom of Information Law (FOIL) not entitled to disclosure of all supporting der pursuant to FOIL reqtiest. Pr :
for interagency or intrangency materials allegations, complaints or witness names ional' Standards ' Review Council a !
which are not final deliberations and, thus, since those matters were not final agency erica Inc. v. New York Cate Dept. < |'

was subject to disclosure. Century House determinations. Rome Sentinel Co. v. Health (3 Dept.1993)'193 A.D.2d 937, SE '

_p[ Documents souht tiy p#.
Y.S.2d 829. ""wHistorical Soc. v. State Public Service City of Rome,' 1989,145 Misc.2d 183,546

-

,

Com'n (3 Dept.1997) 237 A.D2d 844,655 N.YS2d 304. -
^

e etitioner in cor
N.YS2d 182. asetion with his failure to achieve rank (] 49. - Opinions, recommendations, professor at college were exempt frorq investigator's ryport on charges of re-

U cial insensitivity against public employee . disclosure under Freedom of Informatioetc.

were not exempt fmm disclosure under City of New York v. New York State Law as interagency or intrangency mi

Freedom of Information Law (FolL) once Bd. of Equalization and Assessment,1985, pal which were not statistical or factu''

( borough' president mlied on and incorpo. 65 N.Y2d 65G, 491 N.Y.S.2d 610, 481 hbulations or data, or final agency polic
rated investigator's fmdings in his final N.E.2d 242, [ main volume] on remand 136 er determinations. since recommendation

[I|
decision; exemption for intra-agency mate. Misc.2d 325,518 N.YS.2d 330. of various committees concerning pro
rials could not apply to final agency policy Redacted portions of transfer assess. asstional candidates were entirely adviso
or decisions, and investigator's findings ' ment forms sought by inmate pursuant to V ha nature and rendered only to aic
were e.xpressly adopted by borough presi- Freedom of Infor nation Law (IT)IL) re. Mua! decisionmaker, the board of trust
dent in explaining his decision. New York quest fell within exception .to disclosure esa,in reaching determination on partieu
1 News v. Office of President of Borough for interagency or intnagency materials candidate. Rothenberg v. City Uni
of Staten Island (2 Dept.1996) 231 A.D.2d which are not, inter alia, final agency poli- . ty of New York (1 Dept.1993) 191
524,647 N.YS.2d 270. cy or determinations; requent was denied pEttd 195, 594 N.Y.S.2d 219, leave tcg

> u g
V -
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ce- Attorney-client privilege did not exempt i on basis that redacted material was evalu- appeal denied 81 N.Y2d 710,600 N.Y.S.2d

}:. Attorney General from disclosing, under i stive in nature. Di Rose v. New York 197,616 N.E.2d 854. imu,

: ion Freedom of Information Law, documents 3 mate Dept of Correction (3 Dept.1996) Report of city water department con-
;ich thst provided agency staff attorneys with- 3EB A.D2d,878,636 N.YS.2d 223 sisting of internal review of that agency |

! Goliee ' fficer's internal affairs "dNision was exempt from disclosun under Free-'o| to Anal agency policy with regard to' legal ,

'wy representation under Public Ofncers Law
| (IMard (CCRB) file fell within eiemption

IAD) records and' civil' complaint ' review dem of Information. Law, where report j
censisted solely of opinions, advice, evalua-

|sci- in d: fending public employees: documents ;

! v. did not concern particular lawsuit that was from disclosum 'of Freedom 'of Informa. tions, recommendations and other subjec-- ;

| (3 either pending or imminent, but rather. p tion Law as predecisionalinterageniy mac tive matedal and did not contain statistical' |
,. ts ials. Flores v. City' of New York (l' a factual tabulsens w data w instmo.: -

|2d contained agency's final policy, which was r
{400' Dept.~1994) 207 A.D.2d 302,615 N.Y.S.2d

tions to staff which affected public or final| to be applied to all litigation in general,
agency poben,es or detenmnations. Rome ;i and policy was neither drafted nor com- "'*'t

#
' ~ ~ '

' '

lon municated in context of existing attorney- N"I
- - Sentinel Co. v City of Rome (4 Dept." *

g; / nvestigative report authored by"d' pu'ty
e 1991) 174 A.D.2d 1005,572 N.Y.S.2d 165.!93 client relationship. Charles v. Abrams (3

",[,i WemeandaMm associate dinde y[ol- Dept.1993) 190 A.D2d 652,604 N.Y.S.2d '

n nd ad res to imetg 1013' hpanmerd d HeaWs M mon d j* - ofnce of affirmative action, detailing alle.
opinions on state, trol, containing his legal
Health Risk Con

|2d
Individual, who had been acquitted of '62 Eations of discrunination made by corree-

s Hght to obtain reportsL making harassing phone calls to his girl tion ofneer, summarizing investigation,
of physical examinations of residents, in-friend, was entitled under Freedom of In-

|d
and setting forth deputy commissioner's

f rmation Law to documents constituting conclusions, was exempt from disclosure terpretations of Public Health Law, ree-*
i in finzl determination of disciplinary action under the Freedom of Information Law, ommendations on information provided to

. prede Departmental employee assigned to re-'ms taken against state police investigstor who
j ,,oreover,cisional, interagency material.icy had allegedly given girl friend's number to view P ysicians* reports, and opinions onhreport contained.op purely fac.'m ,

ler individual; information edught was not ex. ' tual data which could be considered rion- Departmenes use d examinadon infwma- )
exempt. Goodstein & West v. O'Rourke tion and its compliance with Public Health jy empt from disclosure as intra-agency ma-

terial, as that exemption did not apply to (2 Dept. 1994) 201 A.D2d 731,1 ~608 Law, was not entirely exernpt from disclo- ;. op
;i, final agency pohey or detennmation and i N.YS.2d 306*

- sum under intra.sgency memorandum ex.
~

was not exempt from disclosure as part of 4: *In ' emption. Williams & Connolly v. Axelrod
confidential personnel ricords of police of. h. Subjective comments, opinions, and ne' (3 Dept. 1988) 139 r A.D.2d 806, ' 527 '

"*
ficer used to evaluate performance | Scac- .f ommendations written in by Department NN.S2d 113. 7 "- a'

:h (cia v. New York State Div. of State Police
{ of Health committee members on rating ,Tm documents were exempt fronf

2d 3 Dept.1988) 138 A.D.2d 50,530 N.YS.2d sheets relating to.Depanment's decision public access undsr~ Freedom of Informa-
g: to award contract for Acquimd Immune tion Law, insofar as they consisted only ofj 309. > u

Deficiency Syndrome (AIDS) Intervention opinions, advice, evahlations, deliberations /! Newspaper was entitled to disclosure
under Freedom'"of Information Law of ( Management System to successful' bidder Isipolicy formulations, conclusions,'

e's

f""I final determination in a fireman's suspen. were exernpt from disclosure thro re- or recommendations;' government agency . |
jected bidder's Freedorit of jnfo . ,do.tlon7" sion hearing, despite elsim that material deliberative functions would be hihdered l
Law (FOIL) request as intrasgency cu-"*1 was'specifleally' exempt from disclosure WMelosum;%>nW Oysth'$

( deliberative process and could be redactedby under statute 'providing ' exemption"tbr ments revealing nature of governm. ental. v. WCliams (2 Dept.1987) 134 A.D.2d 267,'ita 1"penonnel records" under control ~of paid
7 rom rating sheets supplied t6 rejected 52DN, .YS.2d 599. !

'd '' i 1 ** 1

f" fire department; however, newspaper was n c. ,e , y 3, . .. ru.,

L) bidd,er pursuant to FOIL request. Pro- 50. . - Particular records jnot entitled to disclosure of all supporting ' feasional Standards Review Coun;cil" of . ,a
als :Po(ice complaint follow-up reports con-allegations, complaints or witness namer '

since those matters were not final agency i America Inc. v. New York State Dept. of tained factual data such as- names, ed.as,
i

detrenninationsc' ERome Sentinel Co. v. t Health (3 Dept.1993)'193 A.D.2d 937,597 dresses, and physical descriptions of crimese
N.Y.S2d 829. , '', - .h victime, . witnesses, . and . perpetrators,

,

'Ce City of Rome, 1989,145 MiAc2d 183,546 '
,,

* NXS2d 304- w n.wu m & J Documents sought by petitione'r in cori, checklists indicating whether victime Jmd
I nection with his failure to achieve rank of witnesses were interviewed and.shown.r

. .c . . + ,

49. - Opinions, recommendations, professor at college were exempt from hP otos, whether crime scenes were photo-a.
ee - etc. . , . , . : disclosure under Freedom of Information graphed and dusted for fingerprints, and,

,

ier City of New York v. New York State Law as interagency or intraagency mate. whether neighborhood residents were can-
,ee Ild. of Equalization and Assessment,1981 rial which were not statistical or factual vassed for infonnation, and blank space
io. G N.Y.2d GG, 491 NJS.2d 610, 481 tabulations or data, or final agency policy denominated " details" in which officers re-
ist N.E2d 242, [ main volume) on remand 136 or determinations, since recommendations corded paniculars of any action taken in
te. Misc.2d 35,51B N.YS2d 330. of various committees ronceming' pro. connection with investigation, and thus
ey Redxted portions of transfer assess- motional candidates were entirely adviso. were not entitled to blanket exemption to
gs ' ment forms sought by inmate pursuant to ry in nature and rendered onlyato aid Freedom of Information Law as intraag-
o- Freedom of Infonnation Law (FOIL),re. ' actual decisionmaker, the board of trust. eney material. Gould.v. New York City
'rk quest-fell within exception .to alisclosure ! sea,in reaching determination on partleu. Police Dept., 1996, 89 NJ.2d 267, 653
th for interagency or intrangency materials ;lar candidate. Rothenberg v. City Uni. N.Y.S.2d 54,675 N.E.2d 808. . .

. .. ,
2d which are not, inter alia, final agency polh versity of New York (1- Dept.'1993) 191 Letten of recommendation in file,of

cy or determinations; request was denied A.D2d 195, 594 N.YS2d 219, leave to fenner. prison . inmate .were exempt from1

M i %

_ . .
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<

disclosure under Public Omcers Law as conclusions concerning inmate's conduct in pNilege or privilege for.matmals
interagency predecisional material. Min- prison. Dory v. Scully (2 Dept.1989) 152 for litigation, though in camer:
go v. New York State Div. of Parole (3 A.D2d .570, 543 N.Y.S2d 497, appeal of requested materials was war:

,

Dept.1997) 244 A.D.2d 781,666 N.Y.S2d granted 75 N.Y.2d 701,551 N.Y3241905, to determine what portions, if an
551.N.E.2d 106, amrmed 76 N.Y.2d 725, paterials sought'may have been exi244, , , r , u ..

Cbancellor's committee reports, consist.. 557 N.YS.2d 876,557 N.E2d J12. . ist' der; FOIL: whDe preparation and
.

ing.of findmga and recommendations re- Certam program and. see'urity ansess. tapsiorr of bO! for fees due and owing
garding penonal actions to be taken by ment summaries in possession of correc. #aD dependent on legal expertise,

~

ij board of education, and hearing panel res tional facility were exempt from disclosure etktn or training, cannot be attributt

jj ports consisting of findings and recom. to inmase under section of Public Omcers pique skills of attorney, billing ree
L mendations subject to challenge by appeal Law permitting agencies to deny. access to sought may have contained specific r.
I to State Commissioner of Education, were portions of certain interagency or intraag, esces to legal issues researched, coi

predecisional material exempt from disclo. ency records. Strenza v. Hoke (3 Dept. esses with witnessea not yet identified
sure to dismissed teacher under Freedom 1989) 148 A.D2d 900,539 N.Y.S.2d 528, interviewed by county's adversary in 1
of.Information Law. Elentucky. Green (2 appeal denied 74 N.Y.2d 611,546 N.Y.S2d 31 litigation, and other legal services

.as part of representation inDept.1994) 202 A.D.2d 425,608 N.Y.S.2d 555,545 N.E.2d 869;
.

ing litigation. Orange County P
.

701, leave to appeal denied 84 N.Y.2d 809, Confidential investigatory mes of State ,
ons, Inc., a Div. of Ottaway New!k 621 N.Y.S.2d 519,645 N.E2d 1219, rear. Education Department, Office of Profes.

gument denied 85 N.Y.2d 858, 624 sional Discipline, containing name of com- pers v. County of Orange,1995,
:

N.Y.S.2d 376,648 N.E2d 796. plainant against dental license applicant, $1sc2d 346,637 N.Y.S.2d 596.
; Rating sheets relating to Department of were exempt from disclosure under Free- 55.' - Public interest '
! Health's decision to award contract for dom of Information Law. Murphy v. New

i
. Acquired Immune Deficiency Syndrome York State Educ. Dept., Omee of Profes- Mg, g{ CgVICted of u

d
.

(AIDS) Intenention Management System sional Disciphne (1 Dept.1989) 148 A.D.2d'

gaunty department of social services
j to successful bidder were not exempt from 160,543 N.Y.52d 70. @ relaW Wf4 % k ndisclosure thmugh rejected bidder's Free- Magazine was not entitled,.under Free-9

arallable pursuan't to Freedom of Ir
a dom of Information Law request as in- dom of Information Law, to, obtain police mation Law (FOIL) request, unless

trangency documents revealing nature of records concerning officers use of fire- . ent requested in camera inspec-
governmental deliberative process where arms in that such records were intra- county commissioner of social
individual members of Deprtment com- agency materials which were not statisti" 'plees had determined that, disclosure'-

mittee were requind to rate response to cal factual tabulations or data, instructions blic inte
criteria of request for proposals and ac- to staff that affect public, or final agency n for lack of d lo u m o ir,

cord it nurperical value and rating given policy or determinations. Newsday, Inc.
@gistion had already been released thrt

,,

W. each category reflected voting.which de- v. New York City Pglice Dept. (1: Dept. nal eed
"he4 |

' ermined contract award. Professional 1987) 133 A.D2d 4, 518 N.Y.S2d ,966. - ving ho b
Standards Review Council of America Inc. 51| . Examination questions or answers , to be considered. Gannett Co.,In,

Attorney's request for his baEexamina. y of OntariQ997,.173 Misc.2d993f1 7, 597 N Y.SDe

) 889| ' r 4 g , n . . '.
tion scores pursuant to Freedom of Infor- .N.Y,S.2d 920,3 . , , , -.m.,

i, IntNim report bd attached knalysis mation Law was re'ndered moot by de Stipulation: 0 *- '
'

concerning allegations of deliberately in- stmtion dexaminadon (d not fit withinStak paard of* Asency seeking to' prevent' disclosur
Law pxaminen and e documents under Freedom of Informaflated student test scotes, which were pre * exception to mootness doctrine; ;it was

i

! pared -by State Education Department p'a(pplicability, of particular exempFOIL) bearg burden'of'demonst
employees foreDepartment's deputy com-- IRKti t he d . at claimed; agen?y must articulate partmissioner,' were predecisional, intraagen-

q cyrmemoranda which were exempt fmm * '"[,I ,",''[h larized and specific justification for de j
"' "

,pp xi y I g
g. disclosure under Freedom of Infonnation
h Law;1 documents summarized departmen. that he passed exam. ination; and lasue wasNA 9 iw "; %

-g - p e h
tal investigation and concluded by noting ,''it bv 88. Access to state legislat |'"

97 '

/See mc |that meeting to discuss any further action Law Examiners (3 Dept.1990) 157 A.D2d ''
,,

6 550 N d dismi 75
nta e ta d opinior of 2. The state legislature shall, i

; Department employees as to significance, Available for public inspection and ..c ,,
1277

; or lack thereof, of scoring disempancies. 1 .
. , - - % m.

Mitzner v. Sobol (3 Dept.1991) 173 A.D.2d 52. Privileges-Attorney client M [See main 1'

'

1064,570 N.Y.S.2d 402. N County failed to establish that infonna- Jry) [Efr. until Jan.1,1999J er
Forms containing information to assist tion sought by newspaper pursuant to ninety-two of the legislative law at

in; determining placement of inmate at Freedom of Information Law (FOIL), de- p of section ninety of the legislat
most appropriate facility were exempted scriptions of legal. services. provided on

und hn.1.1999J attfrom fmedom'of information law-as in- daily basis by county's outside counsel ftquired by law to be made avtrangency material; they contained prede- regarding landfih litigation, was necessari-
[ cisional evaluatior.s, recommendations and lyi pmtected by att.orney work product [See mp

96

l
.
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Q
ms concerning inrnate's conduct in ,, privilege or privilege for.matedale pre- ing access to requested documents. New

L Dory v. Scully (2 Dept 1989) 152 spared for litigation, though in camera re- York Times Co. v. New Yordt State Dept.,

570, 543 N.Y.S.2d- 4M, appeal . view of requested materials was warrant- of Health, 1997,173 Misc.2d 310, 660

@setenals sought may have been exemptto determine what portions, if any, of N.YS2d 810, amnned 674 N.YS2d 826.75 N.Y.2d 701,551 N.YS2d 905,
ure d sedmd agmmet be-|'2d 106, amrmed 76 N.Y.2d 725,

' S2d 876,557 N.E2d 112., ~ . , pannier FOILt while preparation and sub- tween teacher and Board .of Education
| in program and. secunt[ assess- helssion of bill for fees due and owing, not; pursuant to which charges of misconduct

Tsd all dependent on legal expertise, edu..
|immanes in possession of correc-

- ebtfrm or training, cannot be attnbuted to have deprived teacher of significant part< icility were exempt from disclosure
'

against teacher were settled would not

te under section of Public Omcers %kfue skills of attorney, bi!!ing records of bargain he made, where agmement pro-
rmitting agencies to deny access to %eught may have contained specific refer- vided only that,in event disclosure statute

| 4 of certain interagency or intraagi Maces to legal issues researched, confer- required dissemination of information,
! cords. Stronza v. Hoke (3 Dept. 'seces with witnesses not yet identified and teacher would be notified in writmg phor
! 48 AD2d 900, 339 N.Y.S2d 528, laterviewed by county's adversary in land. to disclosure, and contained no agreement

$ 1 litigation, and other legal services pro-15! Jenkad 74 N.Y2d 611,546 N.Y.S.2d

| i N E.2d 869.
bided as part of representation in that to keep details of settlement agreement

confidential. , Anonymous v. Board of
'idential investigatory files of State % going litigation. Orange County Publi- Educ. for Mexico Cent. School Dist.,1994,
! ion Department, Omee of Profes. epions, Inc., a Div. of Ottaway Newspa. 162 Misc 2d 300,616 N.Y.S.2d 867,

v. County of Orange, 1995, 168
* Discipline, containing name of com- 346,637 N.Y.S.2d 596. 56. Presumptions and burden'of proof

,

it against dental license applicant,
xempt from disclosure under Free- H.' - Public interest Agency seeking to pre' vent iliscl'osure off

,Information Law Murphy v. New records punaant to Freedom'of Informa-
b. .After father was comicted of murderptate Educ. Dept., Omce of Profes- . ors fire that killed his children tion Law (FOIL) bears burden of demon-

. Discipline (1 Dept.1989) 148 AD.2d .apunty department of social services rec- strating 'that requested ' m'aterial fa!!s
' i3 N.YS.2d 70. ' pods, relating to family would be made squarely within particular exemption
: azine was not entitled,.under Free- available pursuant to Freedom of Infor- claimed by articulating a particularized

. f Information Law, to obtain police @stion Law (FOIL) request, unless de- and specific justification for denying ac-
he concerning officers' use of fire ~ ent requested in camera inspection, ~ cess. New York Times Co. v. New York

re county commissioner of social ser ' State' Dept. of Health (3 Dept.1998) _j in that such records were intra- 5

y materials which were not statisti- ; had determined that. disclosure was A.D2d 674 N.Y.S2d 826. . .

' ' Under Freedom of Inforvnstion Lawect pubfic o ny r k of disclo m of Mf , mW m 8 am pmump-a

| or detenninations. Newsday, Inc. tlan had alread been released throuKh tively subject to disclosure unless they areF+

' w York City Pglice INpt. (1 Dcpt. I pmceedings, and them wem rio specifically exempt by statute. Daily Ga-
'

133 AD2d 4, 518 N.YS2d 966. g, children whose best interests zette Co. v. City of Schenectady.(3 Dept.
Examination questions or answers Jo be considered. . Gannett Co.,Inc. v. 1998) 242 AD.2d 164, 673 N.YS.2d 783.,

orney's request for his har citamina.
y n o,1997cl73 Misc.2d 304, .

peores pursuant to Freedom of Infor- % . , " strstMg' that requested matedal falls.

hn Law was rendered moot by de- TBtipulation squarely within statutory exemption to'
.

; tion of examination by State Board of
-

ney seeking to prevent daclosure of mandatory disclosure under Freedom of
Examiners and did not fit within ents under Freedom of Information Information Law (FOIL), which is nar-

,

mtion to mootness doctrine; ,it was tFOIL) bears burden of demonstrat- rowly construed. Empire Realty Corp. v.
ely that attorney would again sit for appI!cabili'y, of particular exemption New York State Div. of the Lottery (3
examination that he had passed; at- med; agency must ' articulate particu- Dept.1997) 230 AD2d 270,657 N.Y.S2d
ry did not request test results for lerised and specific justification for deny- 504.
oximately ten months after learning ' a .~

6 ' 1.,r.
he passed examination;" and lasue was , , ft ) ; ' . " ' - ,y ) nr -
ser'significant nor important enough { gg, Access to state legislative records ''

terit review. Duban v. State Dd. of
Examinera (3 Dept.1990) 157 A.D2d . bs. - [See main. volumefor JJ ,

550 N.Y.S.2d 207, appeal dismissed 75 } '2. The state legislature shall,in accordance with its published rules, make
2d 945, oo5 N.YS.2d 689,554 N.E2d available for public inspection and copying: ,

g.
## "*# !0#

.

.

Privilegee--Attorney client :*

c4) (Eff. until Jan.1,1999.) external audita conducted pursuant to sectionounty fziled to establish that informa.
Wesety-two of the legislative law and schedules issued pursuant to subdivisionsought by newspaper pursuant to

-

edom of Information Law (FOIL), de- Kof section ninety of the legislative law; ,,

ptions of legal. services.provided on 9110 [Eff, until Jan.1,1999.] any other files, records, papers or documents
,

q d by law to be made available for public inspection and copying.
arding G t or e
protected by attarney work product h *i e [See main telumefor 3/
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i

* Historical and Statutory Notes u c- - '[Eff. until Jan.1,1999., _See,'

Ef'fectiv bate ~of Amendment by law [Abg. 7,'1987, the htate'com'p' troller, ation of a penonal nature repo
state agencies, l)overe'd authorities, the t to thefinary work o,f such[ L1987, c. 814; Expiration. Section 14 of.

g ' Eff. Jan.1,1999. See, also, at
-

L1987,~ c. 814; amended L.1993, c. 597, state legislature and the judiciary are au- [
,

i I, eff. A
[which, in.ug. 4 ,1993, provided: "This act thorized to take .aH actions necessary to' of a personal nature reported in (i

addition to the changes noted implement their respective internal con- the ordinary work of such agency; a
i

below, added State Finance Law i 2-a. trol and audit nsponsibilities under such " - - -

amended <this section and section 87, sections of this act..and prended that ,[Eff. Jan.,4 1999.] . Informato.
amended State Finance, Law il 8 and

th'e workers' compens, cord, except
ers' compensation reparagraph a of subdivision 2-b of section 8"" ' " ation law.j und te F na e La i of the state rmance law, as added by sec-

,.

shall take effect immediately [Aug. 7, ti n five of this act, and subdivision 1 of' *
[See main volun''

1987] and shall remain in full force and section 953 and subdivision.1 of section $~
f effect tmtf1 January 1,1999 at which time 354 of"the executive law, as added' by I8. Any person who, with intent to

this act shall be deemed repealed, provid- section seven of this act, and subdivision 1 Jhtnuant to this article, willfully conct
;1 ed that sections seven [ adding Executive of section 249 e of the judiciary law, as gidity of a violation. '

'

[ Law 66 950 to 9541, nine [ amending Judi- added by section ten of this act, shall take (Aalmended L1989, c. 705, i 2i L.1998, c.
! ciary Law i 2111, ten [ adding. Judiciary effget April 1,1989, and subdivision 1 of,

4 Law il 249 to 249<l, and eleven [ adding section 92 of the legislative law, as added M 2
s Public..Authonties Law il 2930 to 2932] by section eight of this act, shall take sp - m Historical and

of this act shall take effect April 1,1989 effect January 1,1990." . s _
111998, c. 545 legislation

p and section eight [ adding Legislative Law
'

s ar M. ) L"
@ Mbp$,, % ;19?8, c..! It'89 to 92 and renumbering State Fi- Effective - Date' of>. Amendment by .2

t nance Law former article 6 as 7] of this L1987, c. 813. Amendment b'y L1987, c. . I. 3, a pary, , , , w

I act shall take eiTect January,1,'1990, ex- 813, effi Jan.1,1989, punuant to section LL1998, c. 545, 9 4,, eff, Jan.1, .1999,j cept that commencing on and after the 26 of L:1987, c. 813, as amended, set out govides: ,, ,
~ d

| date on which this act shall have become a sia note under sect, ion 73. act shall take effect on the firstp

q m . ' * - . . m:,. Jof January next succeeding the date, -

I. [ ' Notes of Decisions ~ ,i1 - *; which it shall.have become a law;'"
1 >
i .

t
'- Disclosure denied 2 2.o Disclosure denied -

. ru .t-

! Factual tabulation 1 To' extent " factual' labulations" were ? e - -

,, ,

**

maintained of expenditures of public mon- 1,c.890: For memorandum .of the ! '
ey for posting and printing incurred by 1981 Session Laws of New York, p. 23'' .- .

. 1. Factual tabulation members of State Senate, they were sub. - -

j { " Factual tabulation" as used in. Free. ject tp disclosure under the Freedom'of
~

a nur w' " Crof
r u w a c.i.a J L i,ss R'
.

gI dom of Infonnation Law (FOIL) means Infonnation Imr'(FOIL) as' data "with 1' .

respe' t to" materialinade svaf6)e by the entiality of, adoption information, sesstatement or group of statements of ob- e

jective fact, and facts and figures memon- Legislative Law; however,"beesuse copies I pmention of pubhc access to rec.
.

( alizing e.xpenditure of public fun.ds for leg. of newsletters and information on targeted W n W A? vnq ' ,

i
- islative prmtings and mailings can be mailings would not be included in .such .." a * West's McK .

! t characterized as " factual tabulations" for factual tabulations,,those items were not 2 - . T t: ,, .''

purposes of. FOIL Weston v. Sloan, subject to ' andatory. disclosure. Weston following foms appear in: Selected t :m
I 1994 M N.Y.2d 462 619 N.Y.S.2d 255, v. ;Sloan, 1994, 84 N.Y.2d. ' 462, 619 : a mM M ,a N

-

! j
..

N.Y.S2d 255,643 N.E2d 1071. of Petition in Article 78 proceed..643 N.E.2d 107).
~ '

:' .m ri_
- h' information law of curricula vitae of ;last five yean, see SCL, PUB OFF i :, , . ,

l 5 89. General provisions relating to access to records; certain hon in Article 7Bapmeeeding to compel !

;Ti.of curricula vitae of all faculty promoti ;
| j cases , ,j ,

. .
. su BCL, PUB OFF i 89, Form 2. ;,

'

1 The provisions of this section apply to access to all records, except as Empty affidavit in opposition to cross-motic |
hereinafter specified: wto compel disclosure under faedom '

[See maiE volume fob 11
twfaculty promoted to full professor dur: '

, Form 3. ..

f 2. (a) The committee on public access to records may promulgate guide. ent in Article 78 proceeding compel
of curricula vitae of all faculty prok .

8hb' PUB OFF
b lines regarding deletion of identifying details or withholding of records other-

''* 89 orm 4'

wise available under this article to prevent unwarranted invasions of personal g ,
pnvacy. In the absence of such gtudelmes, an agency may delete identifying d payment of reasonable attorneyr
details when it makes records available. ' > n in Article 78 proceeding reques

(b) An unwarranted invasion of personal privacy includes, but shall not be - payment of reasonable attorneys' fees,4

torney's affidavit in support of petiticlimited to.
' ! Pproceeding requesting access to certa:

/See main teolumefor s, to s,vl
.

Aattorneys' feem, see SCL, PUB OFF i.,

4f)
98 1
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Sr.

; tory Notes
~

^ ) v. [Eff. until Jan.1,1999. See, also, subpar. v below.) disclosure of
,

' - r .

i(Au'g. 7,1987), the state comptroller,
ormation of a personal nature reported in confidence to an agency and not

b agencies, covered authorities, the ga!cvant to the ordmary work of such agency.
disclosure 'of informa-

tIen. [Eff. Jan| 1,1999. See, also, subpar. v above.]b legislature and the judiciary are au- v
of a personal nature reported in confidence to an agency and not relevantjized to take ,all actions necessary to

Lement their respective internal con- to'the ordinary work of such agency; or ,

i and audit responsibilities under such -

.[Eff. Jan.1,1999.) . mformation of a personal ' ature contam.ed in a
| ions of this act, and provided that gvi. n

Sgrzph a of subdivision 2-b of section 8 Torkers' compensation record, except as provided by section one hundred ten-
Ae state finance law, as added by see- ,t of the workers' compensation law.

| five of this act, and subdivision 1 of (- [See main volume for (c); f.a to 7J
i on 953 and subdivision .1 of sectioni
) of'the executive law, as added by 18. Any person who, with intent to prevent the public inspection of a record
| ion seven of this act, and subdivision I httrsuant to this article, willfully conceals or destroys any such record shall be
! ection 24S.c of the judiciary law, as ty of a violation.

**" ' * * '' ' #* ' ' ' **' *

989 and su is of
' ion 92 of the legislative law, as added & .y . Historical and Statutory Notes .

| section eight of this act, shall take
h1998, c. 545 legislation provided, however, the chair of the work-Let January 1,1990." , -

Offective Date' of' Amendment * by (SM 2, par. jb), subpar. (vi)., L1998, c. ers' compensation board is authorized to

DD & 3, added subpar. (vi).
, unmediately adopt rules and regulations

.987, c. 813. Amendment tiy L.1987, c. t

L .1998, c. 545, f 4,. eff. Jan.1, '1999| { e[ a,ct may bensL ,

{,f L:1987, c. 813, as amended. set outeff. Jan.1, ItE9, pursuant to section ,
govides: ., ,,:o
pfThis act shall take effect on the first L1998, c. 703 legislation9 note under section 73. ' '# '' ", day of January next succeeding the date Subd. 8. L.1989, c. 70T8 6 2, eff. Nov.1,

j
;sidnd ' " '' ' ; ' 1Pon which it shall have become a law; 1989, added subd. 8.* " "

,,

qf nc, ,

1 Disclosure derded p . Legislative Ilistories
ho extent " factual tabulations" were A.

.

iintained of expendituns of public mon- $198Lc.890: For memorandum of the State Executive Department, see McKinney's
| for posting and printing incurred by p 1981 Session Laws of New York, p.2376.
j mbers of State Senate, they were sub. ,,p

!|t tp disclosure under the Freedom'of g dg'
*'. i ..ross ReferencesC

. :% + . . . . ...o,-9formation Law-(FOIL) as data "with h- s . ,

hpect to"'tnateria!'inade available by the ( et$dentiality of, adoption information, see Public Health La..w i 4138-c. 1,,
,,

tgislative Law; howeveribecause copies I prevention of public access to records,'se9 erial Law I 240.65. , ' yP

' newsletters and information on targeted ..s'y O, s i o-

Silings would not be included in such L'" West's McKinney's' Forms
etual tabulations.,those items wen not a

following forms appear in Selected Consolidated La' s under Public Officers Law
.

w
hject to mandatory disclosure. Weston

619 h .. . .i1 Sloan, 1994, M N.Y.2d ' 4G2, - of Petition in Anicle 78 proceeding to compel disclosure under freedom of
i .S.2d 255,643 N.E.2d 1071.

.

last five years, see SCL, PUB OFF i 89, Form 1. '

'Y ,

Information law of curricula vitae of all faculty pmmoted to full professor during
!~" " ' n

e

to access to records; certain hon in Anicle 78 proceeding to compel disclosum under freedom of information law
Mof curneula vitae of all faculty promoted to full professor during last five years, see

1 Mf BCL, PUB 0FF l 89, Form 2.
o access to all records, except as Reply afDdavit in opposition to cross-motion to dismiss petition in Article 78 proceeding

$ Elo compel disclosure under freedom of information law of curricula vitae of all
efaculty pmmoted to full professor during last five years, see SCL, PUB 0FF i 89,

rnefor y form a, ,

t in Article 78 proceeding compelling disclosure under freedom of informationto records may promulgate guide. of cun icula vitae of all faculty promoted to full professor during last five years,tils or withholding of records other. 4 . SCL, PUB 0FF i 89, Form 4.

k,,. nee #er to show cause in Article 78 proceeding requestinkCL, PUB OFF [ublic reconist unwarranted invasions of personal d access to certain
s, an agency may delete identifying had payment of reasonable attorneys' fees, see 89,' Form 5.

.m Article 78 proceeding requesting necess to censin publie records and;
payment of reasonable attorneys' fees, see SCL, PUB 0FF i 89, Form 6.i

d privacy includes, but shall not be Attorney's afDdavit in suppon of petition and order to show cause in Article 78
. pmeeeding requesting access to certain public records and payment of reasonable

for i to iv/ . ... f attorneys' fees, see SCL, PUB OFF 5 89, Form 7.
'

. -
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.j

Judgment in Article 78 proceeding directing disclosure of certauf public records and eat dmgent search, nm
adenying payment of attomeys' fees, see SCL, PUB OFF $ 89, Form 8. J documents requested by petitio

, , -
4 be f in deNotice of motion for attorneys' fees in Article 78 proceeding to compel access to ' prison

, , n
q g[ on fnd that denial of a$ cess was unreasonable L.P OFF d biedrd Access Officers for City of b

*

8 ( pt. IMA!!!rmation in support of'tnotion for att' rneys' fees in Article 78 s, Jing to compelo i 16 60 Y.S 2da*access to prison records on ground that denial of access was unreasonable, see SCL,
~

.

PUB 0FF i 89. Form 10. --
1 tion doe.s not become protecs

Judgmprit ofmotion for' attorney's fees in Article'.78|pmceeding to 'cumpel access to j loyment, mdical ,or credit history,
of Fnedom of Informatmn L' prison records on ground that denial of access was unreasonable, see SCL, PUB '

J Po1L), by virtue of fact that it is stoOFF i 89, Form 11. 'r "**-'* '

| r ployee's personnel file. Anonym
'

,

1I of Edue. for Mexico Cent. Sch
tes of, Decisions , n, y , , .)'isi.,1994,162 Misc.2d 300,616 N.Y.Sj v, i. .,.. ,a

Commercial or fundraising purposes , ,What consytutes unwarranted invasion
{J egotiated 's'eitlement agreement e

i

23 of personal privacy for purposes of per.
Construction and application 1 sonal privacy pmtection law la measured

" posing of disciplinary charges agai,i Criminal records 9a by what would be offensive and ' bjection- rincipal was " employment record" wito'

Death certificate 3a able to reasonable person of ordinary %eaning of freedom ofinformation stat
Diligent search 12b - sensibilities, and determination requires hirmitting committee on public access
Maintenance of records los balancing competing interests of public records to withhold employment reco
Marriage license, personal privacy, in. access ,and individual privacy. . Empire prevent unwarranted invasion of p

Realty' Corp. v; New York State Div. .of privacy..oLaRocca v. Board of Edi ,avasion of 2a c? .,o e
, Parole records 9b the Lottery (3 Dept.1997)' 230 A.D.2d Jericho Union Free School Dist.,19s, ,

| Personal privacy, invasion of 270,657 N.Y.S.2d 504. - Misc.2d 90,602 N.Y.S.2d 1009.,;
Marriage license 2a Inmate who judicially sunendered all Promotionalesamination rescha of pRedaction of records 7a rights to child. and .m,dm.4 her for Asas on supplementary list for Black 5Social security numbers 5a adoption, could not meet burden of dem- Wispanic members on civil service exar

Redaction of records 7a onstrating that disclosure to him of social on for police sergeant were not .
! Remedies 12a services records relating to child would be

from disclosure as an unwarran'
Review ." proper," such that they could be dis-

| Time for 18a closed despite general rule of confidential- asion of personal privacy under t
om of Infonnation Law given 1:

Social security numbers 5a y. se x. a a ni ( pt 1 208
A.D.2d 755, 617 N.Y.S.2d 506. + - e. . of. aggge,,,,on supplemental li

already been disclosed. Rainey
Disclosure of terms of settlement of tt, 1988,: 188 Misc.2d 962, !

, r, r w , f misconduct against teacher by .S.2d 551.a A up';. " -M..1.s Construction and application B Education would not have consti. ** -Freedom of Information' liv (FOIL) , tuted u=warnmted . invasion'of~ teacher's '[ , tyyg
exemptions are to be narrowly construed.. pelvacy; teachet had no reasonkble expec-
New York 'nmes Co. v. New York State tation of prwacy, as agreement contained titles, and job * descriptions of all e

Dept. of Health. 1997,173 Misc.2d 310e his admission to much of misconduct 6de m'hMm
660 N.Y.S.2d 810, affirmed 674,N.Y.S.2d charged, and information was of signifi.

P'{'P' Skel " rd .
' 99 , Edt

** ~ cant interest to public. Anonymous v. V"3826.

- M*#"*"Y,!*#
-

hBoard of Educ. for Mexico Cent. School "* '"
cFreedom of Information Law (FolL) Dist.,1994 162 Misc.2d 300,616 N.Y.S.2d

exemptiona ah to be narrowly construed- 867J b- am names of marrisp heeni mn
New York Times Co. v. New York State 'T 1 - licants to journalistic. organizati ,m n,. ,

_ Dept. of Health, 1997,173 Misc.2d 310, 2.. - Employment records _ , ld not. constitute " unwarranted im
660 N.Y.S.2d 810, affirmed 674 N.Y.S 2d < Employment, medical, and credit' histo. of personal privacy" within meani- |

I 826. ries are exempt from disclosure under the af Freedom of.Information Law (FOll !
** '

Freedom of Information Law regardless garticularly as publishing names, by itse |1. Personal privacy, invasion of-Gen- of whether they are included in applica. Dould not constitute " commercial use !erally tions for employment; in the ' statutory Sannett Co., Inc. v. City Clerk's Of!h I
Press releases pivviously issued by exemption for " employment, medical or of Rochester, 1993,157 Misc.2d 3< i

l
lottery winners were subject to disclosure, State Division of the Lottery concerning ' app!! cants for employment," the phrase

credit histories or personal references of N.Y.S.2d 968, affirmed 197 A.D.:
,9,604 N.Y.S.2d 848.

pursuant to Freedom of Information Law " applicants for employment" modifies only
Medical secords

*

(FOIL),,in fohn in which they were pub. ' " personal references." . Hanig v. State '

licly disseminated, withou't regard to use , Dept. of Motor Vehicles, 1992,77 N.Y.2d Portion of motorist's drivers li*ense a
for which such information was sought. 106, 580 E.Y.S.2d 715, 588 'N,E.2d '750. tion in which he responded to que
Corwin, Solomon.& Tanenbaum v. New District attorney Ymd p'olice depritment as to whemer he was receiving tres
York State Div. of the Lottery (3 Dept. satisfied.their obligation under Freedom t i r certain disabilities was proper

fMm Oe licen8e applicadon who1997) 239 A.D.2d 763, 657 N.Y.S.2d 803. of Information Law (FOIL), where.they '

h'
o

.

_ _ _ __ _
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h.. Note 3
$stif,ed that after diligent search, remain- it was requested under the Freedom ofdtclosure of certzm public records end

:L, PUB OFF i 89, Form 8. ,Sg'. documents requested by petitioner Information Law by attorney repmsenting
not be found in police department's personal INury plaintiff in action against78 prcecedmg to compel access to prison

ves unreasonable, see SCL, PUB 0FF alpdistrict attorney's files. Swinton v. the motorist, as those answers fell within
rd Access Officers for City of New the exemption from disclosum for medical

Police Dept. (1 Dept.1993) 198 records whose disclosure would be an,un-' fees in Ardele 78 proceeding to compel 165,604 N.YE2d 59. warranted ;ovasion .pf personal privacy.el of recess was unreasonable, see SCL,
tion does not become protected Hanig v. State Dept. of Motor Vehicles,

~

l.oyment, medical, or credit history, for 1992,79 N.Y.2d 106,580 N.Y.S.2d 715,588sicle 78 proceeding to compel access to ,
xcess was unreasonable, see SCL, PUB of Freedom of information Law N.E.2d 750. , -

,

1 K) ), by virtue of fact that it is stond Medical records may not be obtainedA 1 yee's personnel Sle. Anonymous under freedom of information law (FOIL),
i i of Edue. for Mexico Cent. School on ground that their availability would berishns s $.,1994,162 Misc.2d 300,616 N.Y.S.2d unwarranted invasion of privacy. Huston

What constitutes unwarranted invasion {[agotiated s' ttlement agreement dis- 653 N.Y.S.2d 584,' leave to hppeal denied
v. Turkel (1 Dept.1997) 236 A.D2d 283,

prsonal pnvacy for purposes of per.
5. E'~g of disciplinary charges against 90 N.Y.2d 809, 664 N.Y.S2d 270, 686

e
el privtcy pmtection law is measured
/ whit would be offensive and objection- cipal was " employment record" within N.E.2d 1365.
ile to reexonable person of ordinary ning of freedom of information statute Hospital records of witness against Ar-
ncibilities, and determiaation requires ~ @mitting committee on public access to ticle 78 petitioner were not disclosablep

alIncing compedng interests of public records to withhold employment records materials under Freedom of Information
cess and individual privacy. Empire to prevent unwarranted invasion of per- Law, Newton v. District Atty., Bronx

piltf Corp. v. New York State Div. of peal privacy. . LaRocca v. Board of Educ. County (1 Dept.1992) 186 A.D2d 57,588
[e Lottery (3 Dept.1997) 230 A.D.2d dJericho Union Free School Dist.,1993, N.Y.S2.d 269. s.4 f. .a e ed0,657 N.Y.S2d 504. : h Misc.2d 90,602 N.Y.S.2d 1009.

Information such as medical patieht's
Inmite who judicially surrendered all f@romotional examination msults of per- name, address, social security number,
,:ts to child, and surrendered her for Jins on supplementary list for Black and medicaid number, medicare number, medi-option, could not meet burden of dem-

)Hspanic members on civil service exami- cal record number, admit number, patienttrating th2t disclosure to him of social on for police sergeant wem not ex- identification number utilized by third-een recorda relating to child would be
from disclosure as an unwarrantedpr, such that they could be dis- party payors, and room number are "iden-

sed despite general rule of confidendal- lon.of personal privacy under the tifying details" under Freedom of Infor-
. Wise v. Battistoni (2 Dept.1994) 208 om of Information Law.given that mation Law (FOIL), thus obliging agency

D2d 753,617 N.Y.S.2d 506. of ofneers on supplemental lists to delete such information in response to
almady been disclosed. Rainey v. FOIL request, inasmuch as information isDiselc ure of terms of settlement of tti 1988, 138 Misc.2d 962,. 525 traceable to and/or closely connected witharges of misconduct against teacher by S2d 551. particular individual. sNew York Timeserd of Education would not have const,b ber; of board of education sought Co. v. New York State Dept. of. Health,

ey- r dn b - yee list including names, addresses, 1997,173 Misc.2d 310, 660 N.YS.2d 810,
don of privacy, as agreement contained titlos, and job descriptions of all em- affirmed 674 N.YS.2d 826. c

| admission to much of misconduct s in district, which does not consu-
Under Freedom of Information Law

1rged, and information was of signif;. personnel records. 1990, 29 Edue. (FOIL), newspapers were entitled to dis-
ht interest to public. Anonymous v. Rep.37" closure of physician identifier infonnation
c rd of Edue. for Mexico Cent. School . | - Marriage license in statewide centralized health care.sys- 1

'" 1

bt.,1994,162 Misc.2d 300,616 N.Y.S.2d
' ' osure of names of marriage license tem. de8pite Department of. Health's )b ' cants to journalistic organization (DOH) claim that disclosure would lead to.

smployment, medical, and credit leisto. .
Id not constitute " unwarranted inva- d ca w n d Mena bM- Employment records _ y

a New Yoru S te pt.of personal privacy" within meaning
n tre ex:mpt from disclosure under the freedom of Information Law (FOIL)
# dom of Information Law regardless prticularly as publishing names, by itself,' N'Y.S.2d 810, afnnned 674 N'Y S 2d 826-
whether they are included in applica. 'Bould not constitute " commercial use.- On review of Freedom of Information I
is for employment; in the ' statutory Stanett Co., Inc. v. City Clerk's Office, Law (FOIL) determination by Depart- '

mption for " employment, medical or City of Rochester, 1993,157 Mise.2d 349, ment of Health (DOH), issues related to
clit histories or personal references of N.YS.2d 968, afurmed 197 A.D2d privacy interests of physicians could not |,!icants for employment," the phrane 9 604 N.YS.2d 848. be used to justify DOH determinations |

plicants for employment" modifies only p ,- Medical records that newspapers were not entitled to dis-
pnal references." Hanig v. State closure of all data in statewide centralized
t. of MItor Vehicles, 1992, 79 N.Y.2d *Partion of motorist's drivers license ap- health care system, w' rare determinations
580 N.YS.2d 715, 588 N.E.2d '750. n in which he responded to ques. made no mention of such matters and

istrict cttorney imd police department as to whether he was receiving treat- wem confined in reasoning to issues relat-
died their obligation under Freedom 4Bol, for certam disabilities was properly ed to privacy interests of patients. New
nformation Law (POIL), whem they acted from the beense opplication when York Times Co. v. New York State Dept.
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j of Hezith,19fn,173 Miseld 310, 660 his memorandum describing investigation hicers, constituted unwarranted invasi
,

NN.S2d 810, amrmed 674 N.YS.2d 826. of employee for racial insensitivity would efficers' privacy. Seelig v. Sielaff
e Department of Health's (DOH) condi- constitute an unwarranted invasion of per. 1994) 201 A.D.2d 298,607 N.Y.S..

; tions and/or limitations on disclosure of oonal privacy, and thus list of names wa: [ . :m"
,

health care data under Freedom of Infor, not exempt from disclosure under Free. w^

-.rDeletioidfide,W b @.'- - ntifyfEg detail,

, b. mation Law (FOIL), which conditions re. dcnn of Information Law (FOIL) based .

j o"nDI gt
'p'

'

dse for information sought, would not be there were no statements by any individu. ,[alated 16 identity of applicant and intended upon confidentiality considerations when p og.idendties of physteza

iountenanced.' - New York Times Co. v. al with personal knowledge that certain d patients in release!'
h' S dNew York State Dept. of Health,1997,173 individuals were promised confidentiality,i ,

Mise 2d 310. 660 N.Y.S2d 810, amrmed and promise of confldentiality is not one of
,d M

i' 674 NYS.2d 826~ examples of unwarranted invasion of per- %s n9utred to ire.v. ent unwarranted i
1 . sonal privacy liated in statute. New York on of privacy, as-would allow Depai' '

' 3a* Death certificate 1 News v. Omce of President of Borough t to redact identities from disclos.
10sta under exception to Freedom of Infcphiaclosure of death certificate of person of Staten Island, 1995,166 Mise.2d 270,. "L " 'i' t "

" ' det inf rmatio@n which was being dj# who allegedly had acquired immune defl. 631 N.Y.S.2d 479, affirmed 231 A.D2d
ciency syndrome would not constitute in. 324,647 N.Y.S.2d 270.c -

| 'd vasion of personal privacy exempt from Names of guards accused of inappropri. g,t patient s identity could be discoven
by SPARCS, it~ was conceivat

F disclosure mandates of Freedom of Infor. ate behavior Jn prison disturbance were 1tew York Times Co. v. New York Stamation Law,' Tri-State Pub. Co., A Div of discoverable under freedom ofinformation'

}~Ottaway Newspapers, Inc. v. City of Port law. Faulkner v. Del Giacco, 1988, 139
674 82 'Jervis, 1988, .138 , Mise.2d 147, 523 Mise.2d 790,523 N.Y.S.2d 255. ' ~

, , " *i , ' Individual who brought Freedom of I-
N.,Y.S.2d 954

- e

i. . x 5. - ' Economic - or personal hard. tion Law (FOIL) action was entith~'

'*
'

ship - | 1 :. * * ^ <''4. - Names and addresses
%pulsals of law ~ enforcement personnwork performance evaluations and a;

'

* Wew York. Teachers Pension Ass'n, Inc. Housing" agency's records tegarding

;j6fth identifying details redacted; sva Teachers'. Retirement System of City of days worked, leave taken with or without
5ough work perfonnance evaluations arNew York, 1979, 98 Misc.2d 1118, 415 pay, and leave accrued by employees was

N.YS.2d 561, afflnned 71 A.D.2d 250,422 not exempt from production as material raisals constituted " employment hist,
' "

9N YE2d 389, [ main volume) appeal denied which, if disclosed, would constitute un. * within meaning'of section of FOI
I49' N.Y.2d 701,. 426 N.YE2d 1025, 403 warranted < invasion of personal privacy; Wining unwarranted invasion of penon.

'. N.E2d 187. records were by their very nature relevant ] rivacy, disclosure did not constitute inv.

| Nonprofit pro-gun organization was not to day.to. day operations of the agency, len of personal privacy when identifyir -
and there was no showing that economie stails were deleted. Obiajulu v. City <entitled to names and addresses of r- ;i

sons holding permits for rifles and a ot.- or penonal hardship would result fron: behester (4 Dept,1995) 213 AD2d 105:
guns pursuant to requestimder Freedom release of these records. Buffalo News v. |

15 NJS2d 779. , .:<4 i

of Information Law -in order to solleit Bu alo Mun. Housing Authority (4 Dept. Legal ' aid attorneys <were entitled t
membership dues;' solicitation of dues was 1990) 163 A.D.2d 830, 558 -N.Y.S.2d 364. leelve redacted inmate health care sei

s

fdhn of" fund-raising" as term was used in State correctional facility. videotapes of , ces documents from State Departmer.
Public Officers " Law and ' thus, release inmates were not exempt from Freedorn . | Correctional Services;' access would m
would constitute unwarranted invasion of of Information. Law disclosure on ground ; elate inmates' pnvacy rights and -doco .

Denta were not:within intra agency e)personalJ privacy for which disclosure of invasion of inmate privacy, in that in. : .

could be withheld. Federation of New mates had no legitimate expectation of maption to disclosure.. Rold v. Coughlir
: York State Rifle and Pistol Clubs Inc. v. privacy from any and all public portrayal ,142 Miseld 877,,538 N.Y.S.2d 89t

New York City Police Dept., 1989, 73 of their persons in facility; any privacy
.N.Y.2d W2,538 N.Y.S.2d 226, 535 N.E.2d exemption was limited to portrayals of - - Redaction$.f reco'rds. -

-inmates"tituations which would be unduly pmceeding. In w.hich,, pe e.279; a," e. . ,

.heopies rfn
< Member of ci b'oard of education was d r ihating dinel of :

entitled to list names, home addresses,
Buffalo Broadcasting Co., Inc. y Freedom , of L.Information ' Lav

b ties, and salaries of all employees of York State Dept. of Coneedal N' NewIL), Department was not required, besupon is request, even though t preserve client confldentiality, t, I(3 Dept. 1990) .155 A.D2d 106, 552
et uY .2d 7 2, on e uen p 1 q ree

fDaddresses of its em oyees, w re a u do d

'PP"{hdeni d 79 N.Y.2d 759,584 N.Y.S.2d ydiseo
n la er

es o ad a s. u a o Te ,
7 - -

y 20 to 30 decisions, did not nse t<ers Federation. Inc. v. Buffalo Bd. of
Edue. (4 Dept.1989) 156 A.D2d 1027,549 5a. - Social security numbers
N.Y.S2d 541, appeal denied 75 NJ2d Release of correction omeers' social se.

. el of particulanzed and specific justifi,

n for denying access. Legal Aid Soc
708, 555 N.Y.S.2d 691, 554 N.E.2d 1279. curity numbers in response to request . Northeastern New York Inc. v. Nev.

Borough president did not demonstrate pursuant to Freedom of Infonnation Law State Dept, of' Social Services (3
that disclosure of names of individuals in- seedon governing access ~to agency ree- 1993) 195 A.D.2d 150,605 N.Y.S2d
cluded in his counsel's memorandum or ords, without express written consent of '

< ..
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o his memorandum describing investigation insicers, constituted unwarranted invasion 8. Time for compliance
1. of employee for racial insensitivity would _ % officers' privacy. Seelig v. Sielaff (1 Public Officers Law contains no time

| ;. constitute an unwarranted invasion of per. Sept.1994) 201 A.D2d 298,607 N.YS2d limitation on grant or denial or access to
ig sonal privacy, and thus list of names was 300. * ~ records, but rather, merely requires that

! r. not exempt from disclosure under Free. } Y- , Deletion ofidentifying details requester be furnished with statement of
dom of Information Law (FOIL) based ent of Health' failed to establish appmximate date on which request would

-g ;

d upon confidentiality considerations where - 'redaction of identities of physicians be granted or denied. Lecker v. New
there were no statements by any individu-

, al with personal knowledge that certain ,
"had treated patients in release of York City Bd. of Educ. (1 Dept.1990) 157. ,

- Ith care data kept by Statewide Plan. A.D2d 486,549 N.Y.S2d 673, appeal dia-
g ,3 individuals were promised confidentiality. .and Research Corporation (SPARCS) missed 75 N.Y.2d 946,555 N.Y.S.2d 692,

,

P
| .d

and promise of confidentiality is not one of required to prevent unwarranted in. 554 N.E.2d 1280. *

examples of unwarranted invasion of per- 6 of privacy, as would allow Depart-
sonal privacy listed in statute. New York ht to redact identities from disclosed 9. Description of record
1 News v. Ofnce of President of Borough ' under exception to Freedom of Infor. Kheel v. Ravitch (1 Dept. 1983) 93

,

| ,n
of Staten Island, 1995,166 Misc.2d 270, motion Law (FOIL); in view of extensive A.D.2d 422, 462 N.Y.S2d 182. (main vol-

p 631 N.Y.S.2d 479, affirrned 231 A.D.2d
4 Witlent information which was being dis. umel dismissal denied 60 N.Y.2d 681,468

i n- o24,647 N.Y.S.2d 270. ul6 sed by SPARCS, it was conceivable N.Y.S.2d 106,455 N.E2d 665, affirmed 62
m Names of guards accused ofinappropri. that patient's identity could be diacovered. N.Y2d I, 475 N.Y.S.2d 814, 464 N.E.2d
r- ate behavior in prison disturbance were .lfew York Times Co. v. New York State 118. '

"*1th 3 pt.1998) _ A.D.2d Inmate who identified specifle docu-rt la . F ul n e eco, 9 13 L .74 y3 - ments that he wished to receive under the23 Misc.2d 790,529 N.YS2d 255. lrk.ividual who brought Freedom of In- Freedom of Information Law (FOIL) rea-
@'!brmation Law (FOIL) action was entitled5. - Economic or personal hard. * sonably described the records so that a

. ork performance evaluations and ap- search could be made by the agency,*
- ship '- o >- w

ie. Housing agenefs records regarding leals of law enforcement personnel Cromwell v. Ward (1. Dept.1992) 183
of days worked, leave taken with or without identifying details redacted; al- A.D.2d 459,584 N.Y.S.2d 295.

p$praisals constituted employment histo-
ough work performance evaluations and Freedom of information law (FOIL) didI15 pay, and leave accrued by employees was

122 not exempt from production as material "' " ; dp m nt a sol
jed which, if disclosed, would constitute un. 1es"within meaning of section of FOIL dbUl a&n 9
LO3 warranted invasion of personal privacy; g unwarranted invasion of personal fendant in order to enable department to
I records were by their very nature relevant sey, disclosure did not constitute inva- identify d cuments possibly respon'sive to

'

! to day-to-day operations of the agency, n of personal privacy when identifying defendants FOIL request; defendant hadF and there was no showing that economic tails were deleted. Obisjulu v. City of
f or personal hardship would result from ter (4 Dept.19951213 A.D.2d 1055, burden of reasonably descr,bing docu-i

b release of these records. Buffalo News v. N.Y.S.2d 779. ments . requested so that they could be
I cated. Mitchell v. Slade (1 Dept.1991)

![$ Duffalo Mun. Housing Authority (4 Dept
Legal 'sid attorneys were entitled to Dd 6 56 . 3,p I

)731990) 163 A.D.2d 830, 558 N.YS.2d 364 ve redacted inmate health care ser-
,

h ,in State correctional facility videotapes of documents from State Department *

586 N.E2d 60
Lee inmates were not exempt from Fnedoni nal Services;.' access would not . A- ,,

; of of Information Law disclosure on ground inmates' privacy righta and docu- 9a. ' Criminal records *
I. of invasion of inmate privacy, in that in. ts.were not within intra-agency ex- Crimmal history' reco'rds'in possession..

-

I *y, mates had no legitimate expectation of on to disclosure. Rold v. Coughlin,2

f Division of Cdmmal Justice Servicesfw Privacy from any and all public portrayal 889,142 Mise.2d 877,538 N.Y.S.2d 896.
were exempt from disclosure under Free-y. g a.m

fy Redaction of records , dom of Information Law. Bennett v. Gir.
ex po as lir ited to po I f 14.2 w 4 proceeding in which petitioner genti (3 Dept.1996) 226 A.D.2d 792, 640 |#
inmates' situations which would be unduly '' . C pies of fair hearing determina- N.Y.S2d 307; leave to appeal denied 88

f degrading or hurailiating, disclosure of
1 E8) from Department of Social, Services N.Y.2d 805,646 N.Y.S.2d 985,670 N.E.2d*** which would result in personal hardship.
I

@kier
Freedom of Information Law 22fL .tP'

?of' Ifuffalo Broadcasting Co., Inc.
v.' New

. ILA Department was not required, inYork State Dept. of Correctional Services e reco
(3 Dept. 1990) 155 A.D.2d 106, 552 .. er to preserve client confidentiality, topgh

. cl e unty name from requested ree. Inmate was not entitled under Freedomf** N Y.S.2d 712, on subsequent appeal 174

f. tent on discovering particulars of given
a; speculation, that individual who was of Information Law (FOIL) to obtain in-sard A.'D.2d 212, 578 N.Y.S.2d 928, leave te

formation and records pertaining to anoth- i

appeal denied 79 N.Y.2d 759,584 N.YS.2d c uld locate case sought by scannmg er individual's parole records, even if cer-# '

447,594 N.E.2d 941. 20 to 30 decisions, did not rise to tam mformation was redacted, but, rather,of i

549 3a. - Social security numbers I of particularized and specific justifi- such information was exempt from disclo- '

'2d Release of correction officers' social se Intion for denying access. Legal Aid Soc. sure on ground that it was confidential
'

'73L curity numbers in response to request ttf Northeastern New York, Inc. v. New etnd, if released, would be invasion of pd-
ate pursuant to Freedom of Information Las State Dept. of Social Services:(3 vacy. Collins v. New York State Div. of
in- section governing access to agency ree. 1993) 195 A.D2d 150,605 N.YS2d Parole (3 Dept.1998) A.D.2d 674 i

'

ords, without express written consent of N.YS.2d 145.or

102 ,
103

.g

. . _ _

, - - - - - - - - _ - _ - - _ - . - - - - - - - - - - - - - - - - ,



. _. .____ __________ -

! i 89 PUBLIC OFFICERS LAW $UBLIC OFFICERS.LA"I
fNok M

10. Custody cr cont ol cf records Department to compile for party nquest- pet's request with the. advice that a de
3

- Department of Correctional Services ing records under Freedom of Information ' ation would be. reached in approx.
! *

(DCS) adequately maponded to petition. Law an alphabetical 1; sting of aD inmates, 120 days, did not rely on local ruk

.
.

er's Freedom of Information Law (FOIL) particularly where contention that 're- - Jt was unclear why applicant believe

i| :|
request seeking disclosure of certain med- quested record existed that was . mere If irdured by mle and sought it

,

: ' ical records pertaining to medical experi- speculation without any, evidentiary re- cation._ O'Donnell v.a Donadio (!

|| ment conducted while he was inmate at port.'' DI Rose v. New York State Dept. of 1998)- A.D.2d 674,N.YS1'

correctional facility; petitioner was in- Correctional Services (3' Dept.1995) 216
. 3 , y . 9.j;,n AS.y ,,.

formed, prior to making formal FOIL re- A.D.2d 691,627 N.Y.S.2d 850.
. . j 'Use of infonnation in maintenance e

quest, that DCS could not locate subject Applicant was not entitled to statement action 'to ~ redress alleged tortiou
j records, and that information was agam of specific reasons for his disqualification

.'
is not ''commercuh!" activity, so a

conveyed to petitioner via documents an- as eindidate for position of state trooper. ,W b protected from disclosure unde'

nexed to answer to petition m his Anicle where he had already been provided with freedom of Infortation Law (FOIL) a
78 proceeding. Scott v. Shepard (3 Dept. documents stating that he failed to meet ' rranted invasiw of privacy. D..,

j i' 1996) 231 A.D2d.759, 646 N.YS.2d 734, requinments for the position; moreover, v. City of Buffalo (4 Dept.1997) 23
J leave to appeal denied 83 N.Y.2d 858,653 there was no record in the file which D2d 949,659 N.YS.2d 604*
' 9. - N.Y.S2d 275,675 N.E.2d !=8 contained more specific statement of rea.

-

*- - *

Freedom of Information Act proceeding sons, and Division of State Polico was vCity erred in refusing to release unre
>

t@eJetitioner in her Freedom of Informa
c pies of General Offense Report~lI brought to compel the district attorney to under no obligation to create such a ree-

'| produce certain documents relating to pe- ord. O'Shaughnessy v. New York State Bon Law (FOIL) request 'on ground tha:

titioner's arrest record was properly dis- Div. of State Police (2 Dept.1994) 202
fmes and addresses of complainants ancmissed without hearing, based on amrma- A.D.2d 508, 609 N.Y.S.2d 18, leave to ap-

sea were sought for commenial o-
tion of assistant district attorney that his peal denied 94 N.Y.2d 807,,'621 N,Y.S.2d :

'

f - ins Purpose, where she was usin!omce had' searched for and was not ~in 516,645 N.E.2d 1216.
' ' '

a n 2 ndress aM tordepossession of documents. Ahlers v. Dillon Public Sntis is generally n[d Ie' quired:
I

( t. 1988) 143 A.D2d 225, 532 under Freedom of,Information Law to 'o'r me beYhij .

u I o y

f
- prepare any record not possessed or main- 1 Ay of Buffalo (4 Dept.1997) 239 A.D2

|f 10a. Maintenance of records tained by it. Wood v. Enison (3 Dept. ,659 N.YS.2d 604.
,

j. Freedom of Information' Law (FOIL) 1993) 196 A.D2d 933 602 N.YS.2d 237. gg gg g' n

did not tequire Superintendent of Insur- , Party seeking aggregate data on lnda- tion "on information and' belier
'

ance to comply with request for computer viduals employed by pubhc entity was not prosecutor's omee.
report. detailing form number, type of entitled to have entity compile requested h ader anM,did not' have re-
form, kind of insurance and disposition for data from documents in its possession; dM nW

te diligent search, was valueless and,

all health and life insurance policy forms under Public Omeers Law, entity was not fore, did"not Justify summary dis-
flied witbInsurance Department by,all required to prepare any records not pos- of petitiongor disclosure undes
insurance companies for a specified period sessed or: maintained by it. 4.Reubens v. m dIhh W WM 4of. time, although relevant ~ tracking and Murray (1' Dept.1993).194 A.D2d 492,599 t was insumcient to permit'dctermi-

y approval Information existed within pe. N.Y,S.2d 580.: , e, m t , ma.m f.* + n of factual question whether diligent '
p partment's data base, where it would have Pnedom of.Information Law did;not h had been" conductedi Key v.
q neen necessary for computer. operator to require Deputy Commissioner and Coun- -es (2 Dept.1994) 205 AD.2d 779,613 i

|' create new records through a computer set for State Department of Correctional S2d 926. ."'- . , , . . ' .run and,"thus, Department did not main- Services to compile or maintain statistics --

i t _in the information in the form regtest- on number of inmates who were in work Unsupported speculation that additional
,

I ed.' Gabriels v. Curiale (3 Dept.1995) 216 release program and who were sentenced ments had not been turned over1m-
,

A.D2d 850,628 N.YS.2d 882. for murder; although Deputy Commis. Freedom of Informatie Law concem-
''' " - ' aloner apparently listed inmate's partici, ice response to altercation between

]" ' ILD Preparation of record . a ', ,
pating in work release programs and in. tioner and repneentative of his land-

: County sheriff, having fumished copies cluded information on each" Inmate's could not support a challenge to re-
of information. Corbin v. Ward (Iof state police booking reports, reports crimes,' the Deputy Commissioner did not

'
regarding clothes confiscated at time of have computer program that would ana. Oept.1990) 160 A.D.2d 596,554 N.Y.S2d !

arrest, and records relating to transfer of lyze the relevant data and compile the appeal denied 76 N.Y.2d 706, 560
body tissue samples taken from victim and requested statistics. Guerrier v. Hernan- Y.S.2d 988,561 N.E2d 888, reargument
delivered to crime laboratory to either dez-Cuebas (3 Dept.1991) 165 A.D.2d 218, .ied 76 N.Y.2d 983,563 N.YS2d 770,
convicted inmate or his defense counsel, 566 N.Y.S.2d 406, appeal denied 78 N.Y.2d N.E.2d 519.,,

i had no obligation to produce additional 853,"573 N.YS2d 466, 577 N.E.2d 1058. M '
y

f' copies of Freedom of Information Law. ,, Remedies
ilotation of Freedom of Information[ Walsh v. Wasser (3 Dept. 1996) 225 12. . Reasons for denial w ..

!; A.D.2d 911,639 N.YS.2d 506. ' Applicant lacked standing to contest va- (FOIL) does not give rise to private
Fact that State Department of Corree- tidity of local response rule on Freedom of of action to recover money damages,

tional Services may maintain records for Information Law (FOIL) requests or its itting such cause of action would be
each correctional facility listing every in- possible conflict with Public Omcers Law, . naistent with carefuDy crafted reme-
mate incarcerated therein did not require respondents, who acknowledged appli- . set forth in . FOIL, Warburton v.

4 04 *1'

|.

I
|
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Department to comp!!e for party request- Jent's request with :Er ndvice that a de- State,1997,173 Misc.2d 879,662 NJ.S.2d
ing records under Freedom of Information permination would be reached in approxi- 706. -

,

Law an alphabetical listing cf all inmates, Mately l';0 days, did not rely on local rule,
particularly where contention that re- lad !! was i.,cletr why applicant believed 12b. (Diligent search , - m m, w

,
,s, .,

quested record existed that was mare (kir self injund by rule and sought its Assistant district attorney provided suf-

speculation without any. evidentiary rv. tion.. O'Donnell vr Donadie - (1 ficiently detailed basis to support and
port. Di Rose v. New York State Dept. of 1998) _ A.D.2d ~ 674,N.Y.S,2d demonstrate that omee conducted diligents

Correctional Services (3 Dept.1995) 216 search for records requested by inmate
. A.D2d 691,627 N.Y.S2d 850.

' .n 1 , ,
- ,.9 m.a

" Ee
" '

s se of informrion in maintenance of L) and as i l them.
- Applicant was not entitled to statement " action / to redress alleged "tortious Anzalon'e v. Bonanno, 1998| 176 Mise.2d

of specific reasons for his disqualifleation
. g is not " commercial" activity, so'as 159,670 N.YS.2d 1013*I

-

as candidate fo pr,sition of state trooper. .W 'he ' protected frorn disclosure under "' '

eed6m of Information Law (FOIL) as 13. Burden of proof ,-where he had already been provided with
%'hwarranted invasion of privacy.

'

documents stating that he failed to meet ' De Where counsel for agency responding to
requiremeuts for the position; moreover, I brze v. City of Buffalo (4 Dept.1997) 239 request under Freedom c,f IrformationL

! there was no record in the file which I LD2d 949,639 N.Y.S.2d 604. Law amrms that review of pertinent ree-
| contained more specific statement, of rea- f,.S. Cit'y erred in refusing to release unre- ords failed to disclose any documents of
I sons, ar.; Division of State Pohce was d6cted copies of General Offense Reports types requested, burden shifta to petition-
) unde- no obligation to create such a rec- to petitioner in her Freedom of Informa, er to come forward with factual proof that
P ord. O'Shaughnessy v. New York State $6n Law (FOIL) request on ground that items sought actually exist. Pennington v.
b Div. of State Police (2 Dept.1994) 202 hmes and addresses of complainants and McMahon (3 Dept.1996) 234 A.D.2d 624,

A.D2d 508,609 N.Y.S.2d 18, leave to ap- messes were sought for commercial or 650 N.Y.S2d 492, leave to appeal denied-

peal denied 84 N.Y2d 807 ,621.NJ.S.2 t raising purpose, where she was'using 89 NJ2d 816, 659 NJ.S2d 857, 681a
dg

m 516,645 N.E.2d 1216. * N.E.2d 1304. '" w. wm. , , -.1- opnation to redress alleged to tious
) Public entity is generally not required ng, and she was not seeking to solicit Bnden of demonstrating that records,

under Freedom of,Information Law to nts or membership dues. De Corse v. requested under freedom of information*

prepare any record not possessed or main- of Buffalo (4 Dept.1997) 239 A.D.2d law are exempt rests upon ' government
tained by it. Wood v. Elhson (3 Dept. ,659 N.Y.S.2d 604. agency asserting exemption. Moore v.

<'s hrp Santucci (2 Dept.1989) 151 A.D.2d 677,j 1993) 196 A.D2d 933, 602 N.YS.2d 237. ~gI8t*"I distri atto- -

y' nc
|- Party seeking aggregate data on Indi- 543 NYS.2d 103. '>;-''''

9
r viduals employed by pubbe entity was not prosecutor's office did not have re. % e urt frnproperly dismissed " peti-
,f entitled to have entity compile requested by another 9ssistant district attorney, tion f r disclosure pursuant to freedom of
r data from documents in its possession; lte diligent search, was valueless and' inf nnation law on ground that much or
a under Public Omcers Law, entity was not fore, did not justify summary dia. all of tnaterials sought from district at-
11 required to prepare any records not pot . of peu&n A disclosce u@ t rney could have been obtained by peti-
d sessed or maintamed by it. Reubens v. dom of Information Law (FOIL) &ner in his status as a defendant in a

-

d Murray(1 Dept.1993)194 A.D2d 492,599 it was insumcient to permit deted; af previ usly pending criminal prosecution;
p- NJS2d 580. . , ~ m .. u , ' n of factual question whether diligent district attorney failed to-show that any
e Freedom of Information Law.didctsot h had been conducted. Key v. requested documents were protected

require Deputy Commissioner and Coun- ' (2 Dept.1994) 205 A.D.2d 779,613 from disclosure by statutory exemptionsn
-

~ and failed to meet his burden of showingir set for State Department of Correctional .82d 926.
:- Services to compile or maintain statistics precisely'which, if any, of the documenta
t- on number of inmates who were in work supported speculation that additional requested had been previously furnished
4 release program and who were sentenced ta had not been turned over/un- to petitioner or his attorney. Billups v.

Freedom of Inforvnatire Law concern- Santucci (2 Dept.1989) 151 A.D2d 663,for murder; although Deputy Commis.
stoner apparently listed inmate's partici. , police response to altercation between 542 N.Y.S.2d 726. s' .

pating in work release programs and in, ner and representative of his land- Agency seeking to prevent disclosure of
-

a cluded information on each Inmate's .could not support a challenge to re- documents under Freedom of Information
4pae of information. Corbin v. Ward (1 Law (FOIL) bears burden of demonstrat-

* crimes, tne Deputy Commissioner did not tDept.1990) 160 A.D2d 596, od N.YS.2d
of have computer program that would ans. ing applicability of particular exemption
)f lyze the relevant data and compile the appeal demed 76 N.Y.2d 706, 560 claimed; agency must articulate particu-
d requested statistics. Guerrier v. Hernan. .Y.S.2d 988. 561 N.E.2d 888, reargument lam and specific justification for deny-
pr des-Cuebas (3 Dept.1991) 165 A.D2d 218, ied 76 N.Y2d 983,563 N.YS2d 770, ing access to requested documents. New
4 566 N.YS2d 406, appeal denied 78 N.Y2d York Times Co. v. New York State Dept. I'N.E.2d 519.
N 853, 573 N.Y.S2d 466, 577 N.E.2d 105& ' Remedies of Health, 1997,173 Mise.2d 310, 660
%

. .
N.Y.S2d 810, afnrmed 674 N.YS.2d 826.

Violation c: Freedom of InformationB 11 - Reasons for denial
Applicant lacked standing to contest ve (FOIL) does not give rise to private 14. Attorney fees

~ |a .

e- lidity of local response rule on Freedom of action to recover money damages, Taxpayer was r.st entitled to award of
br Informatlan Law (FOIL) requests or its itting such cause of action would be attorney fees in connection with his re-
n. possible conflict with Public 0meers Law. nt with carefully crafted reme- quest under Freedom of Information Law
Pe respondents, who acknowledged appli- .. set forth in FOIL, Warburton : v. (FOIL) to compel town to preduce, records

105104
.

h
- _ _ _ _ - - . . . . . _ _ _ _ _ _ _ . . . _ _ _ . . . . _ _ _ . . . . . . . . . . . . . . . . .
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e
i relating to tentative property tax assess- law" for withholding it, and information /LD.2d C0, 6~28 NN.S.2d 653, leave t,
j ment, in light of determination that his was of " clearly significant interest to the I granted 91 NJ.2d 810, 67.

request was moot due to town's produc- general publie." Wurster v. Le, Ferre (3 ,Y.S.2d 714,694 N.E2d 883.
,

tion of records, and lack of public interest Dept.1989) 152 A.D2d 810,543 N.Y.S.2d
b Review--Generailyin' request. Corvetti v. Town of Lake 591. % '~

.

' *I

' Cspital Newspapers Div. d Hears [-q Pleasant (3 Dept.1997) 239 A.D2d 841, Fmedoni of Information Law claimant,

. v. Burns (4 Dept' 1985) 109 A.D.2657 NJ.S.2d 536. was not entitled to award of counsel fees
*

- ; * Denying requ st'a for counsel fees in absent showing that agency released docu- r82, 490 N.Y.S3d 651, ' appeal granted 6(
,_,

}. ; Freepom~ of Information Law (FOIL) ac- menta and reconia requested because of i fff.2d 603,498 NJ.S2d 1023,489 N.E2c
,156, Imain volume)" affirmed 67 N.Y.2dtion against Depanment of Public Service commencement of. . litigation; evidence ~

Jet 505 NJS.2d 576,'496 N.E2d 665was not abuse of discretion, even if re- demonstrated that agency commenced
W! City's

'' ' ~

questing pany satisfied criteria for such working on claimant's complex request on. ,

award, in view of evidence of confusion day it, was. received and was unable to reedom of orma n La O r
,

4,,t and, administrative appeal did notand possible misunderstanding involved in sooner complete task because of difficulty
Department's efforts to comply with re- in locating and assembling extensive and title her to,alief; city's fa!!ure to re-
quest .Urac Corp. v. Publie . Service complex records. Friedland v. Maloney (3 nd to peutmner's Mal mquest within
Com'n of State d NJ. (3 Dept.19961223 Dept.1989) 148 AD.2d 814,538 NJ.S2d days was deemed denial, triggering;|< A.D.2d 906,63G N.Y.S.2d 480. 650

,

right to appeal, and, even though not
Department of Transponation (DOT) Party may receive counsel fees in a

a' d trative , f9,

" ' de nauon
was not substantially justified in refusing proceeding under the freedom ofinforma- on nr

established that the which her remedy was proceeding for re-! to provide successful bidder's response to
tion law when it is, led, that the recordview of detennination.^ De Corse v. Cityrequest for propmal for high-speed ferry>

party clearly prevai
service after contract was awarded, in re- requested was of significant interest to the bf Buffalo (4 Dept.'1997) 239 AD2d 949'

49 NJ.S.2d 600' ' -
~

sponse to Freedom of Information Law public, and that the agency lacked a.res- # - - - - - -

(FOIIJ rgquest, and in providing request- sonable basis in law for withholding the Trial court was not required to, conduct
gK on inmate's request ' nder Free.ing party onl* redacted copy, supponing record but, even if all those requirements u4sward of attorney fees. Cross-Sound Fer- are met, award of counsel fees is still c, om d Inf madon ,LawDr inventory d

ry Services Inc. v. Department of Transp. discretionary. PoWhida v. City of Albany I und in honucide vi 's car, which
(3 .1 Dept. 1995) .219 A.D2d 346, 634 (3 Dept. 1989) 147 A.D.2d 236, 542

p, gliee; agency providte ahd was in po,unrefuted proofion of State
N.YS2d 575. N'Y.S2d 865J,' ,

c Petitioner who was not a lawyer and.did Newspapers that sutstantially prevailed E#8 C' ""
:y g '[y'

~

not retain a lawyer to represent him in in Freedom of Information Law (FOIL) y

) proceeding under Freedom of Informadon action against Depanment of Health ennington v. McMahon (3 Dept.1996)
Law was,not entitled to award of attorney (DOH) were not entitled to attorney fees, A.D2d 624,650 N.Y.S2d 492, leave to

j feeg incurred in the proceeding. Leeds v. as DOH's argument relating to what infor- 'ppeal denied 89 NJ2d 816,659 N.Y.S2d
Burns.(2 Dept.1994) 205 A.D2d 540,613 mation fell within definition of" identifying 7,681 N.E2d 1304'

- '-

'

*,

NJ.S2d.,46, leave' to appeal denied 84 details" under FOIL was not wholly lack. Article 78.' proceeding in which en. .mmal
r(J.2d 811,622, Ng.S.2d 914,647 N.E2d
120 ,,, ,,Z

' ing in 'meritk and interpmtation'of W'm ndant sought production of docu-
from newspapers' standpoint was hnduly tg under Fn,edom' of InformatJonm ,;

. u.. ,

m Plaintiff. was not. entitled to.. attorney narrow. New York Times Co. v. New '. wad rendered inoot where prior to
feep in civil rights action to compel disclo- York State Dept'. of Health, 1997, 173 inadon d proceedmg prosecuta

j sure of agency records where she failed to Misc.2d 310, 660 NXS.2d 810, afnrmed d defendant,a document request and'

prevail on any lasues in. proceeding. 674 N.Y.S.2d 826.
. ledged defendan,t's right to take

Bonshart v.,Perales (2 Dept.1994) 202 Nonprofit animal welfare organization
A.D2d 498, 609 N.YS2d 30, leave to sp. and attorney wen not entitled under thau 1 t. A.D. d 3

N.Y.S2d 21" 7 ") 21-
"'' ' '

peal denied 85 N.Y2d 801,624 NJ.S2d Freedom of Informatiet Law (FOIL) to
371,648 N.E.2d 791. attorney fees award in their Article 78 > Agency fulfilled its obligatio'n under
r Petitioners seeking town documents un- proceeding seeking to annul state univer- m,d Infonnation Law by granting

der Freedom of Information Law were not sity's determination denying request of or- who requested |to be sent fme
entitled to award of attorney fees, where ganization and attorney, pornuant to . of draft model " form", fair hearing i

their application was resolved in lower FOIL, for disclosure of records pertaming ons and final, fair hearing decisions ;
-

court by stipulation, and town'did not to source of dogs and cats acquired by ssing use of emergency assistanee to !
summarily deny apphcation, but rather university health science center; although flies funds to replace stolen or lost

! granted some requents and asked for clar- organization and attorney were furthering ! . access to fair hearing decisions
ification as to others. Stockdale v. the public interest in bringing proceeding, tained by agency for Inspection and
Hughes (3 Dept.1991) 173 A.D.2d 1075, prior decision of Supreme Court, Appel- , g. Bosshart v Perales (2
570 N.YS2d 412. late Division, provided at least an argua. 1994) 202 A.D2d 498,609 NJ.S2d

,

(
Ccunsel fees am recoverable in freedom ble basis for denial of their FOIL request. 30, leave to appeal denied 85 NN.2d 801, j

of information law proceeding only if solic. Citizens for Altentatives to Animal Labs. NXS2d 371,648){,1j:2.d 79L , .

flor of"infonnation "substantially pm- Inc. v. Board of Tmstees of State Univer. Ipsues concerning further disclosure by
valled," ' agency frorn which information sity of New York, 1996,169 Mise 2d 210. .Depanment of. Human Rights of
was sought " lacked a reasonable basis in 643 N.YS.2d 323, appeal dismissed 240 of sti ulated settlement of age dis-P,

106 10'-
$
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law" for withholding it; and information AD2d 490, 658 N.Y.S.2d G3, leave to crunination claim were rendered moot by
A was of " clearly significant interest to the ' qppeal granted 91 N.Y.2d 810, 671 employer's failure to appeal from portiona

i

- neral public." wurster v. Le Fevre (3 ,Y.S.2d 714,694 N.E.2d 883. of ortler converting its Article 78 proceed-
t Dept 1989) 152 AD2d 810,543 N.Y.S.2d

'

t ' Review-CenerallI ing into cid ac&n anq state defendants'' ,
.

afDrmative representation to court that
-e 591. -." 9 Capital Newspapers Div. of Hearst conduct complained of was not continuing,i. Freedom of Information Law claimant . . v. Burns (3 Dept.1985) 109 A.D.2d and injunction would be modified to mfleetwas not entitled to award of counsel fees 432, 490 N.Y.S.2d 651, appeal granted 66 the only area of disclosure that was notabsent showing that agency released docu- 4 W.T.2d 603,498 N.Y.S.2d 1023,489 N.E.2d moot, that involving the Freedom of Infor-
n
- ments and records requested because of

496,;505 N.Y.S.2d 576, 496 N.E.2d 6M.(main volume] affirmed 67 N.Y2d mation Law. Paul Smith's Co!!ege of Artse commencement of litigation; evidence J82, and Sciences v. Cuomo (3 Dept.1992) ISSdemonstrated that agency commenced pygggy,s untimely response to petitioner's A.D.2d 888,589 N.Y.S.2d 106.l
-

h working on claimant,s complex requ tm 5 dom of Information Law (FOIL) re- Freedom of infomation law petitionern day it, was. received an was una i t 'and. administrative appeal did not must show by more than speculation that
.

sooner complete task because of d' ty.n title her to relief; city's failure ~to re-
in locating and assemb extm e and'-

'Ipond to petitioner's initial request within duced M tche de ( Dep 1{
$ hep- 19 148 A 2d 814' $8 N.Y.S2d e days was deemed denial, triggering 173 A.D2t' 226, 569 N.Y.S.2d 437, appeal

qqr right to appeal, and, even though not denied 78 N.Y.2d 863,578 N.Y.S.2d 877GO. ;within ten days, city made determination 586 N.E.2d 60.
I') Party may receive counsel fees m. a en petitioner's administrative appeal, for .

ig proceeding under the freedom of informa- Weh her remedy was proceeding for re- 'Ihere is no jurisdictional bar to a court
to tion law when it is established that the flew of determination. De Corse v. City reviewing a ground for denial of Freedom

' y party clearly prevailed, that the record Buffalo (4 Dept 1997) 239 A.D.2d 949, Wnfomadon Law WW mqwst raised
requested was of significant interest to the N.Y.SR 604. for first time before the court on appeal,e-

public, and that the agency lacked a rea- 'se*frial ' ourt was not required to conduct as e mpliance with FolL does not involvetw
c

;t- sonable basis in law for withholding the Yearing on inmate's request under Free- dkmuman agene deteminamn and
# gm of Information Law for inventory of does not general'7 implicate particular ex-:g record but, even if all those requirements 8are met, award of counsel fees !s still J ims found in homicide victim's car which pen d any apny, .ind Gus, numaler-

P. discretionary. Podhida v. City of Albany % aDeged was in possession of State
" "' "I '"'I

34 (3 Dept. 1989) 147 A.D.2d 236, 542
N.Y.SR BM ) Blice; ag ncy Provid,ed unrefuted proof gerid %d h agency during adnQtrative proceedings does not apply, despite

:id Newspapers that substantiaDy pmvailed 'al ven7ory so ght di
# ' 85a pm een e aguey to

no exist
' " 'in in Freedom of Infonnation Law (FOIL Pennington v. McMahon (3 Dept.1996)

. H es 19 1 74 is 66on action against Department of I ,

!34 A.D.2d 624,60 N.Y.S.2d 492, leave to * '

N*Y.SR 1000*ey (DOH) wen not entitled to attorney fees,
' I denied 89 N.Y.2d 816,659 N.Y,.S.2d

-

as Dolfs argument relating to what infor- .

|681 N.E. 2d 1304.
y Argument that.. Grand Jury minutesv. . -

'13 mation fell within definition of" identifying r.g 73 eeding in whiMMI wem e urt records, as basis for denial of
84 details" under FOIL was not whoDy lack- J Efendarit' sought production of' docu- Fnedons d Infomawn Law WON re-
2d frig in# merit, and interpretation of term 1 & '6nder Freedom of Informatlois quest by defendant for grand jury testi-

from' newspapers' standpoint was unduly Wad rendered moot where prior to many of all witnesses who testified against',

ey narrow. New York Times Co. v. New idermination of pmceeding prosecutor Mm. est was pmsented for Ant Ume ae

10- York State Dept. of Health. 1997, 173 led defendent's document request and appeal by state, was addressable by court
r

{lipinistrative appeal
to Misc.2d 310, 660 N.Y.S.2d 810, affirvned 1 owledged defendant's right to take on review: judiciary was n t party during
is. 674 N.Y.S.2d 826. .

$ Johnson v. Mor- administrouve proceeding, and policy ex-
:02 Nonprofit animal welfan organization 1 'N '" I"" ***"P"'''

h(thau (1 Dept.1995) 214 A.D.2d 348,9 P- and attorney were not entitled under } N Y.S2d 21s Red pMon~ Hamy v. Hyms, W,
M Freedom of Information Law (FOIL) ocy fulfibed its obligation under ;''

i
attorney fees award in their Article ; hedom of Information Law by granting 17.' - Persons entitled to maintainproceeding seeking to annul state univer- '.m.

$,p, tiff, who requested to be sent free
1n proceedingcot sity's determination denying request of o ; g , ,g draft model " form", fair hearing Community board established by New" t" d a orn pun"

f0 *f I9, 9{ g, ming Jecisions and final fair hearing decisions York City Charter . lacked capacity to
,

%niihes funds to replace stolen or lostssing use of emergency assistance to bring ArtJele 78 proceeding challengingi .

ot of do and cats acquired by
city planning department's denial of ae-er unive Y health science center; although ,

iar- organization and attorney were furth I ) th|,ac, cess to fair hearing decisicna cess to certain documents sought under
the public interest in bringing p so$ntained by agency for inspection andd Freedom of Information Law in connee-v.

locopying. Bosshart v. Perales (2 tion with proposed development, notwith-70, pnor decision of Supreme Court, ppe ,

bpt 1994) 202.A.D.2d 498,609 N.Y.S.2d standing possibility that board had stand-late Divisim. leave to appeal denied 85 N.Y.2d 801, ing to seek such documents: Charter andd nial of th O! re
timen for Altematives to Animal Labs $ M.SM,648 RER 794 its provisions relating to uniform land use

I ' Board of Trustees of State Univer. conceming further disclosure by review procedum did not expressly autho-
sit of New York, 1996,169 Misc.2d 211 %. Department of Human Rights of rize board to bring suit, and board's role

- in 643 N.Y.S.2d 323, appeal henissed 2# ., pf stipulated settlement of age dis- in land use review procedure was limited.
.
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g
Community Bd. 7 of Borough of Manhat. filed within four months of denial and,

ilty planning depart nent's denial oftan v. Schaffer, 1994. 84 N.Y.2d 148, 615 thus, was time-barred, even though attor-

suas to certain document.b 6 con
s sought u.N.Y.S.2d 644,639 N.E2d L ney's response to request was disingenu-

Freedom of Information Law did not ous at best and could not be sanctioned by . ,, ,pygg
entitle indigent inmate to court records, court. Cerro v. Town of Kingsbury (3 w th proposed developme it, notv

free of charge, in order to aid him in Dept.1998) _ A.D.2d -. 672 N.Y.S.2d possibility that board had st.

M. lons relating to uniform landsd Chtu
{ challenge to his conviction. Whitehead v. 953, appeal dismissed. , . , , , , . ., .

Morgenthau, 1990 146 Misc.2d SGS, 552 In Article 78 proceed'ing to enf,orce com, -
procedure'.did not expressly su! 7

N Y.S2d 518. pliance with Freedom of Information Law, board to bring' suit, and boan!'s
~

" , + ' '' '
,

order denying application for nlief as d use re' view procedure was lim:
~

18. - Exhaustion, of administrathre moot would be modified on appeal to per- *

munity Ed. 7 of Borough of Manremedies -- .d- mit petitioner to take administrative ap. tan v. Schaffer, 1994,84 N.Y.2d 148,
! ' Dismissal, for failure to exhaust admin- peal from respondents' partial production NJ.S.2d 644,639 N.E.2d 1.

istrative remedies, of Article 78 proceed- of documenta despite lapse of 30-day peri- i+

ing brought to compel distri:t attorney to od to take such appeal, in view of respon. St. In camera inspection.
disclose under freedom of information law dents' laxity in nc4 addressing petitioner's 2To same effect as Fink v. Lefko
documents concerning indictment charg- request until he commenced present pro- IF79,47 N.Y.2d 567,419 N.Y.S.2d 467,

I

ing petitioner with possession of weapons ceeding. Malerba v. Kelly (1 Dept.1995) N.E.2d 463. ' Moore v. Santucci (2 D
= and controlled substances, was not war- 211 AD.2d 479,621 N.Y.S2d 318.

..

1989) 151 A.D.2d 677,do' uments requ
543 N.Y.S.2dranted, when district attorney failed to Petitioner's Freedom ~ of Information tin camera niiesof c

advise petitioner of availability of adminis- Law (FOIL) application seeking order di- [d'by inmate'undet Fnedom of Infor
trative appeal and failed to demonstrate neting police department record access don Law (FOIL) was not necessary; as
that procedures for such appeal had, in officers to produce perscnnel fdes cf offi- Emt district attorney provided sufficiefact, even been established,. Barrett v.

cers who testified at petitioner's trial was & tailed basis to support claims of non;
Morgenthau, 1989. 74 NJ.2d 907, 549 untimely,' where petitioner's order to assion of documents.and exemption,N.Y.S2d 649,548 N.E.2d 1300., show cause wa's not' served until more ate failed to offer factual basis for

Article 78 petition would not lie to com- than four months after his appeal of po- ' to the contrary. Anzalene v. Bori

pel production of copy of transcript of lice department's refusal to provide him i o,'1998,176 Mise 2d 159, 670 N.p
inmate's resentencing, even assuming such with, requested records was denied by' po. ! >13. ' ' * * W ?%Jff W
transcript existed, where inmate failed to lice departrnent. Swinton v. Itecord Ac- fibist'iict atfdrhey cEuld riot ' sat
exhaust administrative remedies by filing cess Officers for City of New York Police i hty under Freedom of Information~ L
request under Freedom of Information Dept. (1 Dept.1993) 198 AD.2d 165,604 Acwing < cormeted i defendant's reqt

! Law. Bentley v. Demskie (3 Dept.1998) NJ.S.2d 59. er copies of investigative reports, by
a A.D2d 673 N.Y.Sid 226. Police department's laxity in Jrespond- ' g general privilege and turning a
q 'Inr:tte law clerk failed to exhaust his ing to fnedom of information law request ta over to comt for in camera insiadministrative remedies with ngard to his for records related to criminal indictment me 'Brownell. v. .Grady, 1990,

claim'that prison's policy prohibiting in- until' legal actiorf had. been, commenced les.2d 105,554 N,LS24 382.,, ..

mate 'isw clerks from reviewing tapes 'of warranted that petitioner be itted g g,~ ,,,g,yf~.other inmates' disciplinary hearings violat- appeal ~ paitial production o octimen,to; .,

'*-*[P'"''!.-I h-'o
ts

htit. Poses -' e
*

ed Freedom of Information Law (FOIL) despite' running.of' statutory 30-day limit,
-

oner was \not required lo'sewhere inmate filed FOIL request for the but petitioner would not be entitled'to .3
I na on pubhc agency before filrelevant disciplinary tape in name of in- judicial relief with' respee' .to inifictmentt

mate whom he had been assigned to as- unless and 'until he ' perfected his adminis- Deedom of Information Law (FOIL)
i hest. De C rae v. City of Bufralosist, but did not subsequently apply for trative' appeal.. Newton v. Polire Dept. (1
I bpt.1997) 239 A.D.2d 949,659 NJ.Saccess to that inmate's tape under his own Dept.1992) 183 A.D2d 621, @$ NJ.S2d
@name. Graziano' v. ' Coughlin (3 ' Dept. 5. .

# Disclosure under Freedom of Inforr '1995) 221 AD2d 684, 633 N.Y.S.2d 232. . FaDure of bank to appeal denial of dis- .
Law f0W .d lista d names a i'"Pariy's5 king data 45 public entity's closure of confldential, nonpublic portions

employees under state Freedom of Infor- of document submitted by competitor to d residence d lottery winnen m '
mation Law who did not appeal' denial of Banking Board in connection with applica- Itsve been subject of publicly disseminat !

release is limited to only that inf '
[ tion which was contained 'in origi:

his request as required under Public Ofn- tion to allow hostue takeover of bank with-
cers Law faded to exhaust his administra- in seven business days pncluded judicial
tive remedies and, accordingly, could not review of denial, even though appeal was Ibess release disclosing identity of lotte
bring judicial action to compel release of taken within time period permitted under fr, and does not inclade changes
recorde he requested. Reubens v. Mur- Banking Department rules. Irving Bank p"
ray (1 Dept.1993) 194 AD2d 492, 599 Corp. v. Considine, 1988,138 Mise.2d 8(9,
NJ.32d 580.. 525 NJ.S.2d 770.

,,
ARTICLE 6-A-PERSONA

18a. - ; Time for 20. Acce:Is by public officials ''
Rules of the

Landowner's claim against town attor. ' Community board established bf New
ney in connection with landowner's Free. York City Charter lacked capacity to ent fjuvenilejusts.ee, see 41 R-

l"dom of Information Law request was not bring Article 78 proceeding challenging
e atten e'i n
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Note 23g

y planning department's denial of ac- Jame or cities of residence,whe're winners
-

ba d en tho gh at to certain documents sought under have einged their marital status pr
e response to request was disingenu- dom of'Information Law in connec; moved since announcement. Empire Ite-
it best and could not be sanctioned by n with proposed development, notwith- alty Corp. v. New York State Div. of the
t. Cem d gsb ' ing possibility that board had stand . .14ttery(3 Dept.1997)230 A.D.2d 270,657
t. 1998)

,

N. ,to seek such documenta; Charter and . N.Y.S2d 504.-

Iappeal dismissed. , - . , , . ions relating to uniform land use Disclosu e by Department'of the Lot,-
i Article 78 proceeding to enforce com-

b. procedure did not expressly autho . tery of lists of lottery jackpot winners whoice with Freedom of Informadon Law, oard to bring suit, and board's role were already subject of publicly dissemi-
r denying application for relief as , d use review procedure was limited. noted press release and their cities of
t would be modified on appeal to per- munity Bd. 7 of Borough of Manhat- residence is not unwarranted invasion of
petitioner to take administrative ap- p v. Schaffer, 1994,84 N12d 148,615 personal privacy of winners in violation of
from respondents' partial pmduction g.S.2d 644,639 N.E2d 1. personal privacy protection law, and thus,

acumenta despite lapse of 30-day ped- such lists are discoverable under Freedc.m
o take such appeal,in view of respon- 3.1 In camera inspection .

3

s' laxity in not addressing petitioner's P!'o same effect as Fink v. Lefkowitz, .,of Information Law (FOIL); expectatto,n
$est undl he commenced present pro- 1999,47 N.Y2d 567,419 N.Y.S2d 467,333 of privacy on part of lottery participanta is

tempered by acknowledgement on ticket
ling. Malerba v. KcIly (1 Dept.1995) M.E2d 463. Moore v. Santucci (2 Dept- that they agree to be subject to lottery
A.D.2d 479 621 N.Y.S2d 318. p) 151 A.D2d 677, 543 N.Y.S.2d 103. * "9*'"
'etidoner's Freedom of Information TrUamera review of documents request- '"gi ' $', me a y f
y (FOIL) application seeking order di- by inmate under Freedom of Informa- residence to publicize. winnings. Empire
.ing police department record access Law (FOIL) was not necessary; assis- Realty Corp. v. New York State Div. of

I cers to produce personnel files of offi- tht' district attorney provided sufficiently the Lottery (3 Dept.1997) 230 A.D.2d 270,
s who. testified at petitioner's trial was ' basis to support claims of nonpos . 657 MY.S.2d 504c *' '

imely, where petitioner's order to of documents.and exemption, and - -
.

w cause was not' served until more ate failed to offer factual basis for his : Request for lists of names and cities of

n four months after his appeal of po. ' to t,he contrary. Anzalone v. Bonan, reafdence of lottery winners by company
department's refusal to provide Igim 176 Misc 2d 159, 670 N.Y.S2d which purchased lottery prire winnings in''

'' '~ f Js ' 4 - : exchange for hamp4um payment did not
h requested records was denied by' po-
, department. Swinton v. Record Ac- u,' Dis'tiiet attomey eduid rioi' satisfy come within statutory exception to manda-
s Officers for City of New York Police y under Freedom of Information Law, tory disel sure under Freedom of Infor-

mati a Law (FOIL) for informationpt. (1 Dept.1993) 198 A.D2d 165, 604 g - convicted defendant's request
Y.S.2d 59, _ copies of investigative reports, by as- s ught for commercial purposes, even .

though request was for commercial pur-
Police department's laxity in respond. g general privilege and turning doc-
* to freedom of information law request ta over to court for in camera inspee. posesQnfortnadon was routinely released

I records related to crtminalindictment W Brownell v. Grady,' 1990, .147 - by Division of,the Lottery at tune, winners
i .4*d inf rmation,d, and was defined as " pub.*'' """ ""C'

til lei"1 action had been commenced 2d 105,554 N18.2d 382;
!! in DivisMn's own regula-

tranted that petitioner be' permitted to
rg<,j,,,,,g,j . -or fundraisi,ng pdr. tions. " Empire ~R'ealty Cbrp. v. New York

~

peal parthl production of documents .g,,, ,; 3 . n State Div. of the Lottery (3 ' Dept.1997), .

ft thiOn wou d n be tI t doner was ,not required to' serve 230 A.D2d 270,657 N.Y.S.2d 504.--

dicial relief with respect to indictm(nt on pubhc agency before filing Freedom of Infortnation Law (FOIL) j
om of Inf rmation Law (FOIL) re- grants'public agency authority to denyless and until he perfected his adminir

ative appeat. Newton v. Police Dept. (1 De Corse v. City of Buffalo (4 access to records if request seeks release !
'1997) 239 A.D2d 949,659 N.Y.S2d of lists of names and addresses for com'ept.1992) 183 A.D2d 621,585 NIS2d #_

. mercial or fund-raising purposes because

Faaure of bank to aphl denial"of' dis-
. Law (FOIL) of lists of names and such disclosure, and rights of individuals

I sure under Freedom'of Infornia ~ no goverrmiental purpose is served by

acure of confidential, nonpublic portions
' document submitted by competitor to of residence of lottery winners who to be free from unwanted comniercial con-

,

anking Board in connection with applica-
. 6een subject of publicly disseminated tacts can be g ven precedence without un-i

an to allow hostue takeover of bank with.
release is limited to only that infor- dereuttmg purpose of FOIL. Empire Re-

seven business days precluded judicial on which was contamed in briginal alty Corp. v. New York State Div. of the
Iview of denial, even though appeal was release disclosing identity of lottery Lottery (3 Dept.1997) 230 A.D.2d 270,657

aken within time period permitted under , and does not include changes of N.Y.S2d 504.

anking Department rules. Irving Bank
co a 1988 138 mead 84,1g'fg [, ARTICLE 6-A-PERSONAL PRIVACY PROTECTION LAW

^

0. Accesa by public ofnetale Rules of the City of Na.a York
, Community board established bt N ent of juvenile justice, see 41 RCNY Chapter 1.ork City Charter lacked capacity ntence reports, see 42 RCNY Chapter 1.
ring Article 78 proceeding challenging attendance at city planning meetings, see 62 RCNY li 2-03,2-05 and 2-06.
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