Yp-3453

SHAW, PN TMAN, FOTTS & TROWBRIDGE

A PARTNERSHIP INOLUDING PROFESRSIONAL CORPORA TIONS

2300 N STREET N W P00 THIRD AVENUE
WASHINGTON, D C 20037-1128 NEW YO X NEW YORK 10022 47268
(202) 663-8000
FACBIMILE 1801 FARM CREDIT DRIVE
(202) 693-8007 Mol EAN. VIFRGINIA 22102 8000

1186 SBOUTH UNION STREET
ALEXANDRIA VIRGINIA 22514 33861

Nuvember | l. 16997 201 LIBERTY STREET 8 W

W 9. ¥ s LEESBURG, VIRGINIA 2207862721

2OR) 863 0108

Mr. Joseph Holonich

Chief, High Level Waste & Uranium Recovery Projects Branch
U.S. Nuclear Regulatory Commission

11555 Rockville Pike

Rockville, MD 20852

Re:  Consent to Extension of the Consultation on the Surface Reclamation
Plan for the Atlas Mill Tailings Site

Dear Joe:

Pursuant to 16 U.S.C. § 1536(b)(1X(B) and the Service's regulations set forth in 50
C.F.R. § 402.12(e), the Atlas Corporation hereby grants its consent to an extension of the
consultation on the Nuciear Regulatory Commission review of the surface reclamation plan
for the Atlas mill tailings site in Utah. This consent is for an extension according to the terms
and timeframes set forth in the attached letter.

Any additiona! questions abo . this issue or reguests for information may be directed
to me or to Richard E. Blubaugh, Vice President of Environmental and Governmental Affairs ( /
of the Atlas Corporation. < '

I\" { ' Bl |
5

Very truly yours,

/&

Anthony J. Tho

AlT/ls

Attachment

c¢: The Honorable Jamie R. Clark
Bradley Campbell
Molly McUsic, Esq.
Richard E. Blubaugh
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RCHARD E. BLUBAUGH
Viee President Environmenta’ ang
Governmontal Affin

November 10. 1997

Mr. Bradley Campbell, Associate Director

Toxics and Environmental Protection Post-Rt™ brand fax ranem tal memo 7571 [ SE PN
Council on Environmental Quality
722 Jacksor Clace, NW

Washington, D.C 20503 ‘:7

Re: Consent on ESA Studies

—

Dear Mr. Campbell:

Thank you for your letter of November 10, 1997 requesting that the Atlas Corporation consent
to studies that would be undertaken to address issues which have been raised by the U.S. Fish
and Wildlife Service (FWS) under the Endangered Species Act (ESA) in cunnection with the
reclamation plan for our Moab, Utah mill tilings site. This letter provides Atlas’ consent, and
sets forth our general concerns over this decision-making process.

As you know, Atlas has been extremely frustrated with the delay that hac been associated with
obtaining approval of our plan. To a large extent, this delay has grown out of a dispute among
federal agencies over the proper scope of review of Atlas’ request. The delay and uncertainty
arisicg from this dispute among federal agencies has placed Atlas in a very difficult business
position. In addition to the escalating costs of regulatory compliance and site maintenance due to
the deleyed NRC decision, Atlas has been unable to complete potentially profitable dea!s with
other mining companies that would have significantly strengthened the financial condi*ian of the
company n» large part dus to the “bankrupting” contingent liabilities associated with relocation
of the pile. Atlas has lost its listing on the New York Stock Exchange and has Mad no CEO for
many months, both in large part due to the taulings relocation issue.

It is against this backdrop thai Atlas must consider the request for the new studies you have sent
to us. Atlas shares CEQ's desire to move forward with a cooperative “pproach to decision
making. We also appreciate the role that has been played not only by CEQ, but also policy
oficials at the Department of the Interior and N RC, to position this dispute in & manner such that
a positive and constructive relationship can evolve among the parties involved in the decision-
making. Those efforts have been worthwhile and have resulted in improved communications,
for which we are grateful. Nevertheless, our bottor.line concern of achieving
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& prompt final decision from NRC which is properly focused on the irsues legitimately posed by
our proposed reciamation plan is yet to be resolved.

‘o the interest of accepting your invitation to pursue a final consensus-based de.ision, and our
: vndedntococ:mwimFWSinthoESAcomplhnccpmceu.mmpnpcedtonoupttbe
proposal outlined in the letters from you and FWS Director Clark. We do so, even though it ‘s
noupmumAuuhowdnprowndmdiu:mberelmdtot'nmmmﬁonplmupotzwhjch
NRC requesied FWS w consut. Qur willingness to proceed with the studies is ex, ressly
conditioned upon the stipulations set forth in your letter and the lette from Ms. Clark.

As we have discussed, timing is coitical to Atlas. Our corporate interests can not tolerate
continued uncertainty over an extended period of time. It is for this reason that we consider
litigation to be & serious option. Althcugh we do not prefer the risks, costs, and conflict
associated with litigation, this option would st east provide / clas with a clear picture of where it
stands on the issues in clispute.

Because Atlas cannot accept delay beyond the time frame discussed in your letter, we need to
position ourselves procadurally to move forvard with litigation immediately upon the end of the
time period we are agreeing to. Fo- that eason, Atlas will soon send w the Secretary of the
Interior totice ¢ ¢ Atlas’ intent to sue pursvant to Section | 1(g) of the ESA, 16 U.S.C.§ 1540(g),
for failue to comply with the requiren 2nt, for timely compietion of consultation and issuance of
2 biological opinion as ret forth in Secion 7(b) of the FSA, 16 US.C. § 1536(b), and the
regulations set forth in 50 CF.R. § 402.(4(e). Other claims under the ESA will be detailed in
that jetter, We ere taking the step of sen Jing that 1. stice to protect our interests and ensure that a
mechanism will be available for Atlas 1o enforee the time frame for completion of the ESA
consultation process and the ‘chedule 'hat you heve outlined, and to which we are prepared to

agrec.

With thes. understandings expressed., Atlas will grant its consent to extend the consultation
period as discussed in the letters fror, you and Ms. Clark. A separate letter will be sent tc NRC
for th'* purpose. While Atlas does 110t conced: that the studies or their results are necessary or
appropriate for the issues under r>view by NRC, Atlas pledges its good faith commitment : -
assist io carrying out the studies and ensuring that all relevant data are consider>d and analyzed
properly. We reserve the right to challenge the ~utcome of the studies and the manner in which
they are used.

Atlas grea | jpreciates the effrrt that is teing made by CEQ and others to put this decision-
making process on & proper trach. We will :ontinue to work with CEQ and the other involved
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agencies 10 move forward with the spproach. Please let me know what else Atlas can do to
further this coopera‘ive relationship

Very Truly Yours,

ek P E Syl

Richard E. Blubsugh

Jamie Clark

Molly McUsic
Hugh Thompson
Guy Martin
Anthony Thompson
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EXECUTIVE OFFICE OF THE PRESIDENT
COUNCIL ON ENVIRONMENTAL QUALITY
WABHINGTON, D C 20809

November 10, 1997

Richard E. b lubaugh

Vice President of Eavironmenta!
and Govermmental A ffairs

Atles Corporation

Republic Plaza

370 Seventeenth Street, Suite 3050
Denver, Coloredo 80202

Dear Mr. Blubaugh

| appreciate your willingness to meet recently with the Council on Environmental Quality
(CEQ), the Nuclear Regulstory Commission (NRC), and (e Department of the Interior (DOD to

discuss the reclamation plan proposed by the Atlas Corporation (Atlas) for the uranium mill
tailings site at Moab, Utah

| am writing to propose further studies that would be undertuken st the foderal government’s
expense Lo resolve questions concerning the proposed reclamation plan.  These studies are
described in the enclosures to this letter, and are intended to assist the NRC in fumishung the

“best available™ informaton o the United Stutes Jish and Wildlife Service (FWS) in accordance
with the Endangered Species Act (ESA)

Atlas’ cons” 1t to the conduct of these studies is essential My objective in requesting Atlas’

consent is - (h to further & cooperative relationship among the parties involved in reviewing the
reclamation plan and, to the exient possible, to facilitste the finclization cf the biological opinion.
Itis CEQ's firm belief that the prospects for achieving an outcome that meets the objectives of
all parties wili be significantly enhanced if these studies can be undertaken and vonducted in a

cooperative manner, with full and fair consideration given to the views of all involved
participants.

CEQ has coordinated this effort 10 obtain Atlas’ consent to the studies and to extend the
consultation period with the primary objectives of averung future conflicis among the parues,
ensuring that al! decisions are based on sound science, enhancing the quality of information
evailable concerning issues that have been in contention, and promoting a resolution of those
issucs that 1s satisfactory to all parties. Atlac’ consen® also responds to three practical concerns.
First, because these siudies and the resulting analytical process will take several months to
conduct and incorporate into an ESA biological opinion, FWS needs the app.oval of NRC and its
licengee, Atlas, 10 extend the time for completion of the angoing Section 7 consultation procevs
under the ESA. Second, some of these studies cannot be conducted without access to Atlas
property “nd other assistance from the company that the consent would permit. Finally, Atlas
has consid'eruble expertise on the issues to be addressed in these studies that might be offered to

Reoycied Pape-’
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NRC and FWS caning the study period.

| understand that Atlas’ consent and participation in the study process do not consutute
acquiescence in the need for these studies or the value of the resulting information. Instead, this
consent and participation represent Atlas’ good farth commitment to @ cooperative working
relationship with the agencies involved.

I further understand that Atlas has concerns about the need for these studies, the purposc for
which the data would be used, and the potential delay that could result. Taking these concerns
into account, if Atlas does grant its cousent, the following limitations will be imposed on the
work 1o be undertaken:

(1) The studies will be completed and the data derived from those studies will be
analyzed, as appropriate, and provided to FWS, NRC, and Atias, within sixty (60)
calendar days of the date that the Department of Energy issues its charge number for the
work. If this charge number is not issued on or about November 10, Atlas will be
provided with an opportunity to reconsider its consent to these studies

(2) The studies will be conducted by the Grand Junction office or other units of the Oak
Ridge National Laboratories (ORNL). No costs for these ORNL studies will be paid by
Atlas.

(3) All non-Atlas personnel with access to the site will comply with Atlas and NRC
policies and requirements regarding health, safety, and radiation contro] measurcs.

In addition, [ recognize that Atlas’ consent is premised on the agreement by FWS to the
timetable and terms described in the attached letter.

Ifyouhlveaddmomlcommslbomdumpowdl\diuplmnfuthuntomenmnu
possible. I appreciate Atlas' willingness to proceed with the studies and to work cooperatively
with the Federal agencies involved. We look forward to receiving Atlas’ consent to proceed and
hope to be able 10 continue to work together on this matter.

Very truly yours,

ol 1 Gt

Bradley M. Campbeli
Associate Director
ce: Molly McUsic

Hugh L. Thompson

Recycied Paper
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United States Department of the Interior

FISH AND WILDLIFE SERVICE
Washington. D C. 20240

NV 10 097
Mr. Bradley M. Campbell
Associate Director
Council on Environmental Quality
722 Jackson Place, N.'W.

Washington, D.C. 20503
Dear Mr. Campbell:

I'am writing with respect 10 the studies that have been proposed as part of the ongoing
consultstion under section 7 of the Endangered Species Act on the Nuclear Rogulatory
Commission's consideration of Atlas Corporation's proposed reclamation plan for the Atlas
uranium mill tailings site at Moab. Utah. These studics were discussed in detail in a meeting on
October 21, 1997, sttended by representatives of Atlas, the Fish and Wildlife Service, and NRC.
The Service agrees te the following with respect to i _aing & final biological opinion on the
proposed reclamaticn plan (all time is in calendar days):

1) The Service will issue a revised drafl biological opinuon 10 NRC within 30 days of the
receipt of the data, and deliver it o NRC. The fervice understands NRC will transmit &
copy of the draft opinion to Atlas. NRC and Atlas will bave 10 days 10 submil w the
Service written comments on the revised draft opinion. Should the Service, NRC or
Allas ("the parties") so request, the parties shall meet during this 10 day period to discuss
the comments. The Service will issue & final biclogical opinion within 30 days of
receiving the written comments from NRC and Atlas.

If, absent other arvangements agreed to by the parties, the Oak Ridge Wational
Laboratocies, the Service, NRC, or Atlas fails to meet any of its deadlines described in
this letter or the letter from Mr. Brad Campbell to Mr. Richard Biubsugh dated November
10, 1997, then the Service will issuc tne final biological opinicn within 30 days of the
date the partics reach an irupasse (As determined by a written statement from Atlas ,

FWS, or NRC of a desire to tern._inate the process) concerning any continuation of this
process
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As NRC and Allas wre sware e Service is under an imu.. ~diate obligation to 1ssue & final
biological opinion on the nfopused reclamation plan, unleas .\ tlas consents in writing pursuant to
50 CF.R. 402.14(g)(5) w0 an extension of the deadline for prov 4 4 a fina! opinion. We
understand that Atlas will provide this written consent to the Service in the near futlure.

Sincerely,

@ @chmz_

DIRECTOR

c¢: Hugh Thompson
Molly McUsic
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As NRC and Atlas are av.are, the Service (s under an immediate obligation to 1ssue & final
biological opinion on the proposed reclamation plan, uniess Atlas consents in writing pursuant &0
50 CF.R. 402.14{g)X(5) 0 an extension of the deadline for providing & final opinion. We
understand that Ailas will provide this written consent to the Service in the near future.

Sincerely,

IS

DIRECTOR

c¢: Hugh Thompson
Molly McUsic




