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ANSWER OF ATTORNEY GENERAL FRANCIS X, BELLOTTI TO
APPLICANTS' MOTION FOR ISSUANCE OF OPERATING
LICENSE FOR OPERATION NOT IN EXCESS OF 5% RATED POWER

Attorney General Francis X. Bellotti hereby objects to the
Applicants' Motion for Issuance of Operating License for
Operation Not in Excess of 5% Rated Power, and as basis
therefor asserts the following:

(1) No hearing has yet been held on off-site emergency
preparedness issues. Issuance of an operating license,
authorizing operation at up to 5% of rated power prior to such
hearing violates the statutory hearing provision of Section
189A of the Atomic Energy Act. See Petition of Attorney
General Francis X. Bellotti to Revoke Regulation 50.47(4) or in
the Alternative to Suspend its 2pplication in the Seabrook
Licensing Proceeding, dated July 2, 1986 [hereinafter Petition

of Attorney General Bellotti] at 49 (1)=-(5).
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(2) The issuance of a low-power operating license prior to
a full hearing on all issues material to licensure violates the
Atomic Energy Act's statutory scheme which used to authorize
such licenses prior to a full hearing, but no longer does. See
42 U.S.C., § 2242 (1982) (expired December 31, 1983). See
Petition of Attorney General Bellotti at ¢ 5.

(3) Attorney General Bellotti maintains that a number of
contentions filed in this proceeding (raising issues material
to licensure) were wrongly rejected or wrongly decided by
summary disposition (e.g., Seacoast Anti-Pollution League
[SAPL] Supplemental Contention 3; New England Coalition
Against Nuclear Power Contentions III.12 and 13); that there
remain as to these contentions genuine issues of material fact
on which no evidentiary hearing has been held:l/ and
therefore that any issuance of an operating license prior to a
full evidentiary hearing on such issues would violate the
statutory right to a hearing provided by Section 189A of the
Atomic Energy Act. 42 U.S.C. § 2239(a) (1982).

(4) Application of Regulation 50.47(d) should be waived in
the instant proceeding. Given the likelihood that the Seabrook
power plant may never receive a license to operate at full
power due to the status of emergency planning in Massachusetts

and the significant fundamental deficiencies of the New

1/ The parties do not have a right to appeal the dismissal of
these contentions until a Partial Initial Decision is issued.
See 10 C,F.,R., § 2,762 and § 2.730(f).



Hampshire emergency plans (such as the lack of any sheltering

facilities for the large summer beach population), it would be
highly imprudent to issue the Seabrook plant a license to
operate at low power, with its attendant significant and
irreversible adverse consequences, at least until there is some
reasonable basis for assuming that the § 50.47 emergency
planning standards will ever be met for this plant. See
Petition of Attorney General Bellotti at 49 6-17 and
accompanying affidavits.

(5) No license to operate at low power should be issued in
this case, where full power authorization is not likely to be
granted for at least a year or longer, until an analysis is
performed of the consequences of long-term operation at 5%
power. See Petition of Attorney General Bellotti at Y% 18-21
and accompanying affidavits.

(6) No license to operate should be issued until there is
conducted a full investigation and assessment of the accident
at Chernobyl, its causes and the implications cf such accident
for off-site planning. See Petition of Attorney General
Bellotti at ¢ 22; and ¢ 8 infra.

(7) The Applicants have not complied with the provision of
10 C.,F.R, § 50,.33(g) requiring the submission of "radiological
response plans of state and local governmental entities in the
United States that are wholly or partially within the plume
exposure pathway Emergency Planning Zone (EPZ), as well as the

plans of state governments wholly or partially within the




ingestion pathway EPZ." There are six local governments in
Massachusetts within the plume exposure EPZ for Seabrook
Station and a large portion of the state of Massachusetts lies
within the ingestion pathway EPZ, yet no emergency response
plans of these Massachusetts state or local governments have
been submitted. Regulation 50.47(d) provides only that no "NRC
or FEMA review, findings or determination" concerning the
adequacy of state and local off-site emergency plans are
required prior to issuance of a license authorizing fuel
loading and/or low power operation; it does not obviate the
requirement that plans of the state and local governments be
submitted prior to issuance of a low power license. 1Indeed,
since the § 50.33(g) requirement of plan submission is a

requirement for the license application, no license authorizing

any level of operation may be issued until such requirement is
met. Thus, even when Congress did authorize the issuance of

temporary low power operating licenses prior to the completion
of a full hearing, the petition for such license could only be

filed after the filing of "a state, local of emergency

preparedness plan for the facility." See 42 U,S.C. § 2242

(1982); 10 C,F.,R. § 50.57(d)(iv) (expired December 31, 1983).
Until the emergency response plans of all the state and local
governments within the Seabrook EPZ are at least submitted,
there can be absolutely no basis for presuming that the

applicable regulatory emergency planning standards of 10 C.F.R,




§§ 50.47(a) and (b) can ever be me*t, and *herefore that a
license to operate a* full power could ever issue. I% would
thus be, not only highly impruden* (because of “he irreversible
adverse consequences of low-power opera“ion), bu* a clear
violation of Regulation 50.33(g) to allow issuance of a license
for low-power opera“ion before “he submission of all the
Massachusetts sta“e and local governmen:s' emergency response
plans.

(8) There are significan* new circumstances and
information relevan*t o environmental concerns and bearing on
the operation of “he Seabrook plan* a“ full and low power and
*he effects of such operation., Therefore, pursuant to 10
C.F.R. § 51.72, i* is necessary *o file a supplement to “he
Final Environmental Statemen*: for Seabrook Station [FES] filed
in December, 1982. The significan®* new circumstances and
informa*tion requiring supplementation of the FES are: (a) the
recent acciden* a* Chernohyl; and (b) “he s“rong likelihood
*ha* “he Seabrook power plant will ei*her never become licensed
o opera*e a* full power (due 0 *he curren* non-participa®ion
in emergency planning of *he Massachuset*s local and state
governments) or if i“ does become licensed “he fact “ha® such
licensure will be condi*ioned either on “he plant's no*
opera*ing during summer mon*hs or on *he building of massive
shelters along “he pbeaches in the EPZ. See Afficavit of

Secre*ary of Public Safe*y Charles J. Barry [a“tached here*o].



The recen* acciden* at Chernobyl provides significan®t new
information (by way of verifiable factual data, ra“her “han “he
disputed hypotheses previously set forth) on the impact of
serious radiological accidents and the probabilities of such
accidents occuring. Information such as “he types of elemen®s
released in “he acciden*, “he fact “ha* an area 18 miles in
radius has been evacua‘ed from around the Chernobyl plan%t, the
long distance over which the radia®ion was dispersed, “he fact
that “he acciden* occurred while “he plan*t was operating a-:
only 6% or 7% of raed power, and the collapse of the plant's
containmen* s*ructure mus*: be considered and weighed in a
supplement o *he Seabrook FES before any operation of the
plant ca; be allowed. Such supplementation is especially
appropriate in “his case where, as asserted 1in SAPL's
supplemental contention 3 (dismissed by summary disposition on
May 11, 1983)3/ inadequate considera*ion was given %o the
consequences of serious accidents and inaccurate "uncertainty
bounds®" and incorrec: assump:ions were employed in “he acciden®
analysis contained “he FES.

A supplemen* o the FES mus* also be filed cased on “he

fac* *hat “he Governor of Massachuse“:s has s“a“ed “ha® even i1 f

he should decide o submi* emergency response plans for

2/ Attourney General Bello**i in*ends o join SAPL in 1i%s
appeal of “he Licensing Board's summary disposition of *“his
conten*ion.



Massachusetts (a decision which he has not+ yet made) he will
submit such plans only on condi*ion “ha* *he Applicants agree
to shut down *he plan* in summer months or build adequa*e
shelters along *he beaches (in Massachuset*s and New Hampshire)
to protect *the large summer beach population. See Affidavi*t of
Secretary Barry. Thus a supplemen® 0 “he FES mus* be filed
which will: (a) reassess “he benefi‘s of the plan*t's operation
and need for such power in light of “he fac* *ha* it will be
shut down in summer months, “he period of peak energy demand;
and (b) weigh “he benefi*s of plant opera*tion agains* *“he
impact to *he environmen*: of building adequa“e shelters in a
coastal wetland area. The supplemen® mus* also consider *he
third alternative, *ha* “he Governor will submi* no emergency
response plans for Massachuse:*s, “hereby creating a very
strong likelihood *ha* *his plant will never be licensed *o
operate a® full-power. All “hree of “hese alternatives mus* be
considered in a supplemen* o *he FES before *his plan* can be
allowed to operate a* low-power. The likelihood “ha* “he plant®
will never opera*e a* full-power necessi“a“es “ha* any benefi*s
of 5% power opera*ion be weighed agains* “he irreversible
adverse consequences of operation a* low-power -- €.9., plan*
irradiation; fuel lrradiation; worker exposure; and “he release
of radiation to *he environmen* -- as well as “he cos*s of
decommissioning and was*e disposal, and the effec* “ha*

irradiation of *he plan* will have on conversion of “he plan*



0 other power sources, See €.g9., Affidavi*t of

Albert Carnesale. See also Affidavi“ of Dale G. Bridenbaugh
and Gregory C. Minor [a%*“ached], filed in *“he Shoreham
licensing proceeding bu* relevan* hereto,

(9) Attorney General Bellot**i fur*her objects to *he
issuance of a low-power license a“ *“his stage, because all of
“he pertinen* emergency planning s%andards of § 50.47(b) and
Appendix E have no* ye* been me*. 1In particular, *“he
notification provision of § 50.47(b)(5) has no* been me*
because the design number of notifica“ion sirens are no% in
place in *he Towns of Merrimac, Rye and Sou:h Hamp*on; and
“here are nei*her procedures nor adequate communica‘ions
equipment in place for no*ifica*ion by *he licensee of *he
Massachuset*ts local response organiza*ions.

(10) Attorney General Bello*“i fur*her objects 0 *he
draft low-power license proposed by t*he NRC addressed *o “he
Applicants by letter aated June 20, 1986. Specifically “he
Attorney General objects “0 § C(6) of “he draf* license,
entitled "Emergency Preparedness®, which provides:

In the event tha“ “he NRC finds “ha* “he lack of
progress in completion of *he procedures in *“he
Federal Emergency Agency's Final rule, 44 C.F,R,
Par* 350, is an indica*ion “ha* a major
substantive problem exis*s in achieving or
maintaining an adequa*e s*a*e of emergency
preparedness, “he provisions of 10 C.F.R.
Section 50.54(s)(2) will apply.

The provisions of Regula*ion 50.54(s)(2) apply only %o

operating reactors licensed prior *o April 1, 1983, *he




effective date of “he Commission's emergency planning

regulations. See Me:ropoli*an Edison Company (Three Mile

Island Nuclear Station, Uni* No. 1) LBP-81-59, 14 NRC 1211,
1458-59 (1981). Before “he Seabrook plan* may receive i*s full
power license o opera‘e, i* mus* satisfy *he emergency
planning standards se* forth in 10 C.F.R. § 50.47. See €.9.,

Long Island Lighting Co., (Shoreham Nuclear Power Station, Uni*

1) ALAB-818, 22 NRC 651 (1985). The NRC should no* countenance
“he Applicants' attempts “0 cause i*self “o be regulated
according to inapplicable regula*ions carrying a lesser
guarantee of public safety,

Respectfully submitted,

FRANCIS X. BELLOTTI
ATTORNEY GENERAL

By:

“Carol 5. Sneider
Assistant At“orney General
Environmental Pro%tec*ion Division
Departmen: of *he A*“orney General

One Ashbur*on Place, Room 1902
Boston, MA 02108

(617) 727-2265
Dated: July 2, 1986
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CERTIFICATE OF SERVICE

I, Carol S. Sneider, hereby certify that on July 2, 1986 I made

service of the within documents by mailing copies therecf, postage

prepaid, by first class mail, or as indicated by an asterisk by

express mail, to:

Helen Hoyt, Chairperson

Atomic Safety & Licensing Board

U.S. Nuclear Regulatory
commission

East West Towers Building

4350 East West Highway

Bethesda, MD 208)4

Dr. Jerry Harbour

Atomic Safety & Licensing Board

U.S. Nuclear Regulatory
commission

East West Towers Building

4350 East West Highway

Bethesda, MD 20814

H. Joseph-Flynn, Esq.

Assistant General Counsel

Office of General Counsel

Federal Emergency Management
Agency

500 C Street, S.W.

Washington, DC 20472

Dr. Emmeth A. Luebke

Atomic Safety & Licensing Board
U.S. Nuclear Regulatory Commission
East West Towers Building

4350 East West Highway

Bethesda, MD 20814

Sherwin E. Turk, Esq.

Office of the Executive Legal
Director

U.S. Nuclear Regulatory Commission

Tenth Floor

7735 0ld Georgetown Road

Bethesda, MD 20814

Stephen E. Merrill, Esq.
Attorney General

George Dana Bisbee, Esq.
Assistant Attorney General
Office of the Attorney General
25 Capitol Street

Concord, NH 03301
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U.S. Senate

Washington, DC 20510
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Senator Gordon J., Humphrey
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(Attn: Herb Boynton)
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Town Manager

Town of Exeter
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Paul A. Fritzsche, Esq.
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Augusta, ME 04333

Ms. Diana P. Randall
70 Collins Street
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Robert A, Backus, Esgqg.
Backus, Meyer & Solomon
116 Lowell Street
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Manchester, NH 03106

Jane Doughty
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5 Market Street

Portsmouth, NH 03801

J. P. Nadeau

Board of Selectmen
10 Central Road
Rye, NH 03870

Mr. Calvin A. Canney
City Manager

City Hall

126 Daniel Street
Portsmouth, NH 03801

Mr. Angelo Machiros, Chairman
Board of Selectmen

25 High Road

Newbury, MA 10950

Mr. Peter J, Matthews
Mayor

City Hall

Newburyport, MA 01950

William Lord

Board of Selectmen
Town Hall

Friend Street
Amesbury, MA 01913



Brentwood Board of Selectmen
RFD Dalton Road

Brentwood, NH 03833

Philip Ahrens, Esq.
Assistant Attorney General
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Thomas G. Dignan, Esq.
R.K. Gad III, Esq.
Ropes & Gray

225 Franklin Street
Boston, MA 02110

Beverly Hollingworth
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Civil Defense Director
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10 Front Street
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Robert Carrigg, Chairman
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Town Office
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Allen Lampert

Civil Defense Director
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Richard A. Hampe, Esq.
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Mrs. Anne E. Goodman, Chairperson
Board of Selectmen

13-15 Newmarket Road

Durham, NH 03824

Administrative Judge
Sheldon J. Wolfe, Chairman
Atomic Safety and Licensing
Board Panel
U.S. Nuclear Requlatory Commission
Washington, DC 20555

!/'5*_;%);3 S 'Eﬂ.&*(‘.Q~k'\J\/
Carol S, Sneider

Assistant Attorney General
Environmental Proteccion Division



