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: .. d Y .N.. . The Commission reiterates that the Board must decide motions to
m@.y . ;d. 7

.
.

.. n .'' '" reopen on the pleadings before it. The Commission finds that thel
XIg M'2 M,.w '. M CIy. Ti.
ky ..- .,

*

/A Appeal Board's uncertainty as to whether Intervenor's motion to reopen'c
b hhhI raised an issue of safety significance should have resulted in the Board's

i d{7(N'p.khkNNN.hj.VM' ' ''W.f f .,|,', deni,1 of the motion rather than its orders setting up exploratory hear.
[M

.

.%' K ,q .s.Mi 'Mf.W/ .'c
' 'T.. N ."*d ings. The Commission notes that the issues raised by the orders can be

handled by Staff outside of the adjudicatory contett. Because the Boardi* 2'..',' ' - ''

3.M [,; D .'3 .* ' 2,,' .' | '' h *.d . . ; ,$', '.
.

did not find the pleadings were sufficient to reopen, the Commission va.*

,,J cates the Board's orders and denies intervenor's motion to reopen...g . . g.. g .. y.;gj , ,,
. . . . . , . , , .
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.. 1% MNd.. The Commission's inherent supervisory authority over the conduct of
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j I'y * 5,*h&, $ NY,7 h.'h|

N;y 5 NRC adjudications gives it the authority to intervene in a proceeding at ,

l any time.
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n - .. RULES OF PRACTICE: REOPENING OF RECORD
'

.- . .
,

.

- ~' '

,' | - The standards for reopening a closed record require consideration of< -

#
- . .

,

'

three factors: (1) whether the motion to reopen is timely; (2) whether. - ' ..

$.'
'

*

i.' . .' ' - ' , ( , i. ' -
'

the information raises a significant safety (or environmental) concern;,

'

and (3) the motion must demonstrate that a materially different result
*

'* '
. ..

, .. ,

@* ;. ,..
'

would be or would have been likely had the newly proffered evidence,

j [ s ',' ' ..~.
. been considered initially. See, e.g., Metropolitan Edison Co. (Three Niile

' *

,-

. cy .z. , , Island Nuclear Station, Unit 1), CLI 85 2,21 NRC 282,311 (1985).
& . . m,

. . y ,c. , ' . . -.
.

, .a..y., ,., ,
, e .. :;- .

^
. . .

T* " , 7 RULES OF PRACTICE: REOPENING OF RECORDy, *
'

,~ :) .' ? , .'' ' .e , (SATISFACTION OF REQUIRE 31ENTS: BURDEN
"

-
,3

. ,,

L -.... e~f,w ,,; N; f,',.
::. . : a.s 't . c 'p , ON SIOVANT),?, p .a ~ . . m - ; : g

' " ' '.p y, The burden of satisfying reopening requirements is on the movant. A, ,

*

g, q , . p ,,. . . | m J ' Board is to decide a motion to reopen on the information before it and-

.

R- .' ' '
has no authority to engage in discovery in order to supplement the plead-

* **
,. , , , , ,*

s . ; , ,' , | j ' y. ings before it. Louis /ana Power d Light Co. (Waterford Steam Electric* '
,1 t ,,

'

,

.- X- ' '

; $. . . - |. Station, Unit 3), CLI 861,23 NRC 1 (1986).- ,

,
,

.
, .

4 .. , .

. , ,

LICENSING BOARDS: REOPENING OF PROCEEDINGS
,' (NEW CONTENTIONS)- '--

4, ,

.
.

The fact that newly protTered contentions raise serious issues is insuffi-
'

cient justification to reopen tl * record to consider them as Board issues'
.

*

when they are being dealt with in the course of ongoing NRC investiga-
tion and Staff monitoring. Cincinnati Gas and Electric Co. (William 11.

-

f Zimmer Nuclear Power Station, Unit 1), CLI-82-20,16 NRC 109
' ' N' (1982)*

"

- :. 7 . r:; f; a ::; g. .. y ,.;;v.
.

,

o.
. , .|,; . . . ,,. g...r.., ..

r.. . .

.
..

.

r .

. ,,

f.sf'7 {.gp' . AIEMORANDUM AND ORDER
'

.

''

, .p: ,

,,

' .:
''. t : : ..-,

; . 3 . ... ,.
,

, . . -
3.*s 4 + .

. , . .
.' , , ,

%
*

, ' .
- . . . , ,,,,

'" '

For the reasons set forth below, the Commission has determined that
J /a.,'/s2 h .. .s:[ I p'j'[$k the Atomic Safety and Licensing Appeal Board's actions in this proceed-

'

]M;. , t.| ,, -Q, .M1J,.',.((?:p;,,S[.qyauthority over the conduct of NRC adjudications gives it the authority

''Q;f
, ,pp,jlffi ing warrant intervention in order to clarify a misinterpretation of Com-

, J. ; .' .h ,Q < qf i mission case law and precedent. The Commission's inherent supervisory
,tci. '

,- to intervene..-- - -
,-

. e. . . .. .. .
*. . ; .,

. . .,
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e
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L
.4 <.,v. .m .'q, .E w _e g

~ e+,;qn.g , y y;. ,s., s . .- 9, e,. ;t On January 31, 1986, an earthquake occurred in northeastern Ohio.
s

.

,.

t w. g,e , _ m .6,; .. . The earthquake measured 5.0 in magnitude and its epicenter was locatedo - . . - - .c '
,

> .n- 7A
7; pen < , n.y ,, e . , n

,w,. v . ~c approximately 10 miles south of the Perry nuclear facility. Three days, :, , . , e . .g; ;
m

./p .cM @M.Wh.f
~

later, on February 3, intervenor Ohio Citizens for Responsible Energy

k@, D.h@ 4;,J/ , M
1;,3

--

~ M@ MG W 'W/.'1 (OCRE) filed a motion to reopen the record in the Perry operating

cN ;[ license proceeding for the purpose of admitting a new contention chal-

$ ,ki,fff g lenging the adequacy of the facility's seismic design. The Applicants and

9 2 $ g s O k ,. Q [j @j y$N M.'.NDN Staff opposed the motion to reopen primarily on the ground that the
.W.jf earthquake and its effects did not present a significant safety question.

W ''j M h 4 - M ( @% .- % s f
)
. '/ . hed'. The Appeal Board, unable to decide whether the issue raised by the

MMNNNd..: motion to reopen had true safety significance, decided to hold an ex-
pioratory hearing to aid it in its determination of safety significance. See

'i[f * .,i$Ukh h'g.pME$ W Appeal Board Orders of March 20 and April 8,1986 (unpublished).g ,

- w: c R.,y.%y ,k.6 . g e. . ,g ,:..
.. c.n m w.; w

%p- 4. .y - s, ; :-m ~p
i W w Q~A . .e II.,m ..t - *

v e 3: Q' p|.T,''x:'.g
g.

,.o":'u s . sha *
..'

. ' y| n. 7 j

U M W Q'.$ @: w : Mp The standards for reopening a closed record require consideration of
,

:7;MQQ.NT:y .r,y +, 4 3 41 three factors: (1) whether the motion to reopen is timely; (2) whether

%@hif 7TMA 7 w % the information raises a significant safety (or environmentaD concern;

. c4 M: iO.;MV G E.m and (3) the motion must demonstrate that a materially different result

S'h;.Mk."hQ'f ' N ,

would be or would have been likely had the newly proffered evidence
been considered initially. See, e.g. Metropolitan Edison Co. (Three Miley ,$,f . . ; c 3 y 1 r.

Island Nuclear Station, Unit 1), CLI 85 2, 21 NRC 282, 311 (1985).g' WDT::t . ..

f .'ji j 8 % ) r5 *,,y. The Board, in its analysis of the motion to reopen, found that the-
.

-[';.g m motion to reopen was timely. Order of March 20,1986, at 4 n.7. Ilowev-

..W F , g@A,g. b .jg k Os. 3, er, the Board was not convinced that the motion had safety significance.
.,

-[-i.MS Mib0MWhd,' If the Board, after considering the parties' submissions, was not con-
vinced that the motion raised a matter of safety significance, it should

# M'I'M h3![Mty w O}- {qi Y. N have demed the motion to reopen., m M. % 3.q , . ,

,7, j "
j in Louisiana Power & Light Co. (Waterford Steam Electric Station,

' % |N.j%g,QL;T Ng,j:g y ,q; 1j, Unit 3), CLI 86-1,23 NRC 1 (1986), we addressed the issue of whether
;

an Appeal Board has the authority to seek additional information before,i , Q , , f. ' "' ' J ',h *. ,o
,

j ' ,77 y . , . , ?. ' f &; , . ruling on a motion to reopen. Our Waterford decision holds that a Board. . -

,N ,7 ; |; g, ' t . . .. ? is to decide the motion to reopen on the information before it and has
U//[Q ",,7 } 6,[ ' ~ '' no authority to engage in discovery in order to supplement the pleadings'

)W? Y,d'$$
y-

h '$ r[Nhg before it. Simply put, the burden of satisfying reopening requirements is
on the movant, and Boards must base their decisions on what is before

4.R/M}d.g$N.q&rI.M,y.gf $! them. That the movant did not meet this burden in the view of theF . A *1 Vc ,-

;M . . . W,h ._, ;'< . kNh . Appeal Board is evident from the Board's order of April 8,1986, inh
.4 , , - which it states that it needs the exploratory hearing to aid its "determ,na.i

;;)y y':t;,% . ., _y- tion respceting whether the new issue raised by the OCRE motion has truen.;

} ,/ ' * safety sienincance." (Emphasis added.) Accordingly, the Board had no
'|

-
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-
>

,
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" .; W' | P. . Ks' '.;'.J " n. y ;,1 L '|. ;., j
, .;t 7 authority to pursue this matter as it did.' See also Metropolitan Edison Co.

-

%
*..,.N- (Three Niile Island Nuclear Station, Unit 1), CLI-85-7,21 NRC 1104,c AL, Ny ' * . ; . . ~ g|,'/ 1106 (1985).

O ,.~* 1'd '/,, W; M|*1 .P- @f
'

/ Q.' Additionally, we note that OCRE in its reply to the Staff and Applicant.NN3 ? rasponses in opposition to its motion to reopen conceded "that the highh ,8.NW,q9,g';M '2/Cj ,y frequency exceedances of the SSE design acceleration recorded in the7

.in " .Qg. t T January 31, 1986 earthquake do not have engineering significance."

34. .a 'n ,.3,y, . . .%.f ''. 4 esPH s @.spyd. ..!7.C''i',;9'd5 'd I OCRE Reply to Staff and Applicant Responses to OCRE's Nfotion to
. .~. s .~.

A:.i Y:ZNf'gif. ,3f,p, #yW.g[y;9;/y) Reopen the Record and to Submit a New Contention at 1. OCRE also-
'

concedes that the earthquake caused little or no damage to the plant. Id..

Mg k i - '@fD
Y h $@.4[.%.M,W.W| W Assuming arguendo. that the Appeal Board was correct in stating that.

24,'.y the burden of going forward shifted to the Applicants and Staff whenc

VJ).M@$.y.M.Wb * 6 7 d? hf OCRE called " attention to the apparent fact that the earthquake exceed-4 ''
3$%#O2;gf.[7/@j..i$.Ny,kr

k;d ed the design basis SSE in at least one respect," these concessions;
*

.. S/. ,% appear to negate any primafacie case of safety significance. See Order of;* Q' $ , s.i f,M;J ' i l' f N1 arch 20,1986, at 4 n.7, and at 6.

, M(.k;'. $[//e @pM.N .{c.(;[#
',.-

W The earthquake has already received a great deal of attention. The
4-

MM j y.g'ED ~ ~,%
Q . Q' 4 NRC Staff has already completed one study (SSER No. 9), and somer

7.' .' additional confirmatory work must be completed before the granting ofe .f. a full power license. .Nf atters which need to be addressed before licensing
"4 ._, ,

,i. .- 'i .
*

can be handled by the Commission and its Staff outside of the adjudica-n,

. ''y ~ g s: K tory context. See Cincinnati Gas and Electric Co. (William II. Zimmer
f. '' e i Nuclear Power Station, Unit 1). CLI 82 20,16 NRC 109 (1982).o .. .,-3- , . . ,

'y., . .,
.

'.,, :c III.
:,4 .

s . ,e y. ..r

s.*9:p.y R ;..p.) .h-.*:..

M, % 2 e W. .. '..@[*y@MS.h
'

. c..M g The Appeal Board's orders setting up the exploratory hearings areE

T;.U$ih'rf M VACATED. The petition to reopen is DENIED. The Staff, however,
a

|MMMhhh. M , M should be prepared to discuss the matters raised by the Board in its@
. $ . M 0.. M.59 %.3 *; [.*p@W@Nr.p*MNf arch 20,1986 Order in its presentation before the Commission on theNh full power license. The Applicants and the Intervenor will also be afford-
8 r

[ 7.p ' T y: 5. f.;;Qi.'d ed an opportunity to make presentations to the Commission on these
,y ;.....t , p ;,+ f .h matters.

i."."*y. .MO V Chairman Palladino has additional remarks which are attached. Com-
*ij

'-

M;. ,h*/O *jk,2 ',hh,$'d

k O h k h[ % d. q h
missioner Asselstine disapproved this Order; his dissenting views are

ktfDh attached.

S 7M$'
h

%
A h ''A# EN ' .. i i

?p,
. tj Nor did the Appeal Board here hase the authority rad spoere to seek to obtain information relevant to

Q'.$'r $['( ***j(}.*up )' h,h.c.'c.r,
4M C er -

s

t .p. y 4'tf'[ % the motion to reopen Boards hate the authority to esamine 6ssues not placed in enntroversy by the par..,
VN p. *9 ; ties only where erecific ruts are brought to their attention mdecating that there is a serious safety, envb' [J',/ 0 t'

,

2,I J . . ,"typ ronmerital, or common defenw and security mailer Sec 40 C F R 4 2.760s. Trvas Cratics Grecrarme., yrs h ' a , Co (Comanche Peak $iesm Electric station. Umis I arid 28. Cll-8144.14 NRC 614. 613 flHil.The
* * 7f, **1.1 6L?

. j , . ' i}y);;,

#'6 'i , 3 ; 7 y;f / y ''.] Apreal Board made no such rmding here.

. . .. 1i {*
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w.w . v v >t .,u. - ?, .';~'' | r&> .M

y,7 ,f G. @...| %.A %;e m .... m ~Qi? | -
m m .n ' *.m - ' * *

', K. e*. T ,D' R ^.? tid M 'L%-45 . < i:
s. .

u w: ,? .. 9 %C. -

;, ,
-

& .n ;.g. x -: 7 2. s . r ; -
.,

,
..

* *
-

,

.z; 4 .
,3.;?a , x . . . . .i. _ a -,. _. _. . . . . . .

- - . . . . . . . . -

.

$ ;i? - ;.
~p .. .,

..%. ..,,_-}
'

'' s .,o,5 ,x:- .,:.
e ,t.. . ''4 . , * * A

.
;

%

x i ' %:.. m :.:.p m .:: L
?, ,L ' .9 ~; . C:c .' e +2,

' ' l.'Y$,*h!.MMY.PR'I -h It is so ORDERED.
.e: n c y.< wg g .;, . 4_;.* y u.w. 2 ;,% -

. : n,; ?>%.w, ".;.9.@n, .N.cc
,t, y .

.
. For the Comm.ission-cn. . , c- . . ,

.c w:x; t.?;m
.'..,-,..,,.v.t- ,

..,

P.s f. t Z ? ?.u f . a. ,m
n , +, . _.<.m

. ~ 9,. ., m. ~;o.g.. .

w.
- @. MS Q . 2,

A .Y5,.O'%, ;g. *QQt '*4 d.;C ,% jf r,T N 9 : 5
, , , .

. .< . , . 4f. F .V

I x,M.$ $p~NNN[4 yid.f1;Wh h h-[ S AN1UEL J. CHILK

..M N;7 -#4 4 Secretary of the Commission

,v., ,m., 3, , . .i . a. %pw,' 3 5 FL, : * .7.: M.a %. , .&g.4q p.

A;';p : ./ .yq%e..g _t'".* % ,; 0-T M,.. ~a.1. s. w _P!. qc%.f.Tthis 18th day of April 1986.

.,f . , . . .

w. c. L . . &
g.mg m.n c.@1;mcig/c '3 Dated at Washington, D.C.,

n.
. 9, f m.:

9;.}}" w@.g.4,. L, . 4 .y .-p .
, . y . .#f;: , y *y. y:

..: n. ../ yrs . ..m q. . <. ...
.

?,M u /-, M Q P

. y :..? , ..m.m x. sw w,d",ij*M.#f. dWh,FnNP !
a

SEPARATE VIEWS OF CIIAIRSIAN PALLADINO

MSm}.[h
ghY.

q .:y n y s v&. %' r;,m ,w <

y;7 ~ y M(4); J V.i,, % 3
in ,- +:7

i eu L' n J ../ While I support the Waterford doctrine referred to in the Commis-
t M;d g g.:.9 sion's Order, I would have sought clarincation of the Appeal Board's rea-

-.;.O.W@ Op@;;*;q.<' ?j''k$(.;sons behind its March 20,1986 Order.

cf.T . ., Notwithstanding the above, I Snd compelling the fact that intervenor
| M.% ,

'

-

s |' . ' %. . has abandoned the theory of their February 3,1986 Motion to Reoret,s - , ' ' - x2

' u : ' '. .; ' M the Record as described in the Commission's order. Thus, I support the
. ~

.- ', c, { ' l Commission's order denying the Motion to Reopen.. .
. . -

.
. .... .

. ,- ; q ; % q ;; '. ,
, .

3 %.

' N. ' $ " ; .S'd &w* DISSENTING VIEWS OF COhlMISSIONER ASSELSTINE
4

'*

. a u .., , '
....s . , ,s. v ,,, . s . . .. ,a.

ps- m.. w .~.%x.,.. w.-.,. . . .
m ;-

~f: h 5f h k k b Y; M M i do not agree with the Commission's action today. The Commission

hf:[h' 'L. ",W,4Wi,@'J@r;.hNk()]
shoutc not have interposed itself into the Appeal Board proceeding but
should simply have permitted the Appeal Board to proceed as it outlined

;#N|; .Qt 1" .:v:a.. , ' 7 f, 3 p. .;,; 0, . in its orders. At a minimum, the Commission should not have summari-,

'

,\ y ,gy,s', '([ ly vacated the Board's orders and summarily denied the motion to

' p{.9 9;p| . .
,

reopen without first hearing from the parties.i ' 17: '| ' i
'

p* | 3'/ . f j c ,: The action of the Appeal Board in this case is an eminently sensible
c. A :y . ., , e < w , e ' T. solution to a difficult problem. The Board was told that, in at least one

,

k h.k2'' respect, the 1986 Ohio earthquake exceeded the SSE for the Perry

".i (4M.y ||q[ d, % $437 @.I
g.t ' g P.W gM4. Wihbg's N .an % Y|b %'){ .

h @ f.,.. W Q &.V.g:.(x_j a .. , . s
'

;< (J,.
,, ,

. ,$ *<',
*fd

#
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,
.

- ,

t
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MW M M n.mQWRQMCMis. m w.

f. " gMMiN,{|hy. .A MPMho *;

.
,.

,.

.
- ~. -

. -w. ~ .. .-.= :u .. . . .= - - . . . -.

. .
* '

a

s
.. . .

.. ,
. .. ..

.
.

..g . .,.

[. L. ', "',c.. plant.' The Applicants and NRC Staff asserted that, even though the, . !; ;, , . u.j -*
earthquake did exceed the SSE, the event did not present a significant

. -

, y y ~ ,', , - .'
", 'J.. ' )js, , safety issue for operation of Perry. The Appeal Board felt, however, that$i $M; ,.,; , " ' [7- it needed more information before it could make a final determination

* .'.
. < , . ;

if.f'' | .,m| ~ . $ U - of safety significance. The Board stated:'

;

#,, ',. 1.:.I - ; . M %:.m.,.
a; - ,-g -

. . -

. .,, d[,.
1t.

; ][
. ' *;

Esen with regard to so seemingly simply an issue as safety signincance. it is difncult

Q}M, Q. 9 [. ' D.f(@,i,-[9| p;C*p
-i - P . * * . ; .? . [ ' ' ,, . , ;, to make an informed judgment on the basis of preliminary written materials where,

* '

l%' '. . ,
' Q, as here, the combined and complicated Gelds of geology, seismology and engineer-
' / ' .7.-$ 6. f ' ** ,' 4*ff f.G

. ;*g. .y/gN ing mechanics come into play, in this connection, our examination of the documen.
.

.j e, MJ M r, tary submissions of the Applicants and Staff have given rise to several questions
n'_'|iT

'

|.$ . ; Q'. that. in our view, require further exploration before we can decide with any degree

4.f,~ . . $.,*m@, . 1[/[ . ?? fya&.
*5

,

. , (, Y ' ,' W orconndence whether a reopening of the record isjustined.,
.. .,e t:' ,e .q .' s H : n. n.
$'/:y,g. R O'd:y'M ,';7' Q Q

*

Appeal Board Order dated March 20,1986, at 6.-

. . V , , , . Q , ' /J . , | . .f,, Given these circumstances, the Appeal Board decided to hold a 1-day,
'

, ;,t

S , ,',, .'*'j !)

'.;p. , 71 " mini hearing" to obtain answers to its questions in order to make a de.
*,s., ,

.E.,y % cision on whether the Ohio earthquake presents a significant safety
'*

.,,

Q {|.f's ,e.5 *3f,7;[ 9, |] /, Q. ,
T; b ,E. issue. Thus, the Board established a procedure by which it could ensure

M, '; !s an adequate examination of the issue of safety significance without all of1

- h E'', the trappings of a full-blown hearing. Rather than reining in the Appeal

, J,
.

Board, the Commission should be encouraging the Board in its efforts to.

H, .- '; consider all the evidence carefully and to have a more complete record,

* - ' '
.h, before deciding upon a motion to reopen.,

,

'
Unfortunately, the Commission feels compelled to apply its decision-

, .

,\ %'V in IVaterford to this case. Louisiana Power and Light Co. (Waterford
|

:
,,

's J Steam Electric Station, Unit 3), CLI 861,23 NRC 1 (1986). I disagreed,,. .,.

W . :,g j. t with that decision as well, and for good reason. That decision denies
*

, .

. /t;| v,( ; , jW,_%W.l Board members the opportunity to obtain answers to questions raised as
*

'N h \ft . a result of the parties' filings on a motion to reopen. The Waterford deci.

M,., pg,%[,97.,$%.w;n
,

w sion, when combined with the Commission s standards for reopening

[h tlky],' ''h* Q/%4 } q 8'M UMM. ''and the Commission's rules on raising issues sua sponte, ties the hands
:4 i ;. of the Boards. By setting such high standards in all of these areas, the,3

'; . ,7. ,< , . , , s . ,q Commission has made it extremely difficult for an intervenor to raise
,

,,
,,( ,

.a f .fJ'+,
. '.* '

new issues.,

, . ,, . .

.; . ..h .m. L -

T.I; > . d *; $ . A s P ',,l''* l,/ . ,
.

. . . "l;', . < .8%,s+....,c,- ,, ,...j*

)g.y - ]f,4. - T7'a3 bj .l._i. & 1,r,.d
F. , ,; D h 1

'

- (p6. eM - >r-e

J M, ', k;r $ g 'q;;
Iin its Order (p. 2M), the Commission seems to attach some significance to the fact that OCRE hasj ,y

MT[

h[iN.A ,h,ie'd ,[,,'[.I'.'@ % ) N Qb.N. 'M
. conceded in its response to staff and Applicant filings "that the high frequency exceedances of the ssE-y i di A . p; " o el design acceleration recorded in the Janusry J1,1986 earthquake do not have ens;neering signincance*

''t
*

~ 3 #, L. W and that the earthquake caused little or no damage to the plant. This is largely irrelevant to the question
.h ' at issue here. i he Intervenor has not abandoned its claim that the earthquake raises questions about theg

< '. ,; e a;; J'*.9 . % } 4 /$ |s ,J',.s ; ; * i adeqt cy of the seismic design basis for the plant and of compliance with NRC regulations. These are

' qN . ', A, y , , M , ; ,7 f j ~ ( N, g . ;4. , E , '.s
? 34. y - il. the very subjects on which the Appeal Board wished to obtain addinonal information from the Appli..

cants and stafr.- ,. ,,t, - .,

g
* ,' t * * 4

:
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d.f$%E%n'y^ @$'MMOA6'.%;y;3:$ $ d@N.' M . N M D,$ M $ 4/M i. '; W '
K .w.nea^$m n''::y" M :' 6; % % ! q'c M Z h h N ' ',

4 c V _
cN;S:?

. '' . -

3x 'r.W' W. ' c. -
^', -

^
3?:w &C,

wp;Y ' w'& | f *A e' \ .,(*, ?]s &\',' <NU " r[a,.
* mw; . c. -/ e. - e

*
. ~. i . 2 '2
| sJ l*. I ;*: **.: n.

,

- ,.
- -

.

'

' xf . a:- -
- '

. . :. . _.2 . . . _
, . . -

y, - .

- , . . p. :p
W,

*,
,s ,m

,,
-

- - (ygT h" ', '*~ J j j k in addition, the Commission has now made it virtually impossible for
", M. . . . k . ' y,E S*. the Boards to obtain additional information, which is not in the parties'

.' ' f. 1[h ( initial filings, in order to satisfy themselves that an issue does or does; Q ' ,,
'

.

,f.a y ,W'Q.Q not present a signincant safety issue. Thus, in the future, whether a._
,

y- :' f.g.4 Board can consider a safety issue in some detail before ruling on aji c , . .

t @h' L 4 '.|M .d.Mg' motion to reopen will depend upon how adept a particular intervenor is

N, f yj$3.g in meeting these stringent pleading requirements on the Grst round of. . - ,

.v.yfM n'.~N pleadings. If the intervenor does not make an open and shut case in his

}; i ,, 4...,',;
d $.r M,2;g'/d 2 % initial pleading, he will not get a second chance. Further, the Board will3.7.7 . ..

".{.dfp3]Ty not be permitted to ask for additional information no matter how many

*

.. ~ ,. . 4 5 . - _.s ,

>- 7' . a|ZN questions the Board has, unless the Board grants the motion to reopen.-Q 5. .
d.}:'!bb ., '' n d N N This could have either of two results, neither of which is particularly

j.),';/f f . p. yQ ffyghja .g r . . d:gstrictly and will not grant a motion to reopen without a seemingly irrefu-

'

.l beneGcial. Either the Boards will read the Waterford and Perry orders

, ' b tye.h:,' .ggg table pleading from the intervenor, in which case fewer issues will be re-
n% ," , .

4,

' . 9,2 solved with input from the public. Or, rather than treat the issue supern-
:9 .' ; ~t'

.

' V; , ,
* **-m

,,

4,. | " j.y :V g , j cially, the Boards will be more inclined to grant a motion to reopen if-

''" -g they have unanswered questions and thus begin a full blown hearing.e ', , e, . . . ,,

J The action of the Appeal Board here seems to be a sensible compromise'
< r,

.''' ;, N to avoid either extreme.
'

_
i.,) The Commission's devotion to technical pleading requirements with

regard to motions to reopen is certainly understandable because proceed-
ings must come to an end sometime. Such devotion to the Commission's+ ,,

rules and precedents might even be admirable, if it were applied uni.'

- . formly to all parties. Ilowever, when I contrast this case with the Com-
'~ mission's recent orders in the Braidwood proceeding, it is apparent that'

, .,,.

. : u,. 'fic;jjW the Commission does not require the same level of performance from'

. ..

- c e J R."!; . C .T all parties. (See Commonwealth Edison Co. (Braidwood Station, Units i{,

'iQ}.,? [ , ? [ [ N,; W '|~5 j and 2), Docket Nos. 50-456 and 457, Commission Orders dated Decem-
<

'

ber 5,1985, and March 20,1986 (both unpublished). In that case the., f v . m . , . '., y,e ? q , . < 1 +J
t

j,.'
'.?,; % a , Commission went out ofits way to give the applicant a second chance to

.

3, g, :?.'

1- .kca s~
,

'1 * i ', , Jr. i make its case on a motion on which it clearly had not met its burden as.1 .>

L.jf ' movant.
'

>

,,,'s.'..,.
. , ,

,, ,

'
- -A' Aside from all of the above, however, the Commission's decision,

J.
r ,a . . 7,c || Jip f. .. | M

~ '

today suffers from an additional innrmity. At a minimum, the Commis--

,j..J'? d Q h sion should in this case have heard from the parties before deciding
Q,W D uig k't M p M @ [pj;.4

"

g.

Q[c,
whether to issue this order. The Commission should not have interposed

~,6Q.W9,N,;.Nh hNS$'Nig
itself into the Perry proceeding, without being asked by any party, and

MMM EM then summarily disposed of both the Appeal Board " mini hearing" and
'% ru s MMfgM@h64 the intervenor's motion to reopen. Allowing the parties an opportunityc

' . fQ. y M'[' - to speak for a few minutes on this issue at the Commission meeting,"a- .,

*
. .- ..!

.
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The five-factor test assumes that a contention's significance under;n ,- .c
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' ' i - ('] ;,. . x U '' ~ ' factor (iii) may have to be balanced against the likelihood of delay under. ,

..< - factor (v), as part of an overall balancing of factors. It is inappropriate,
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i On March 20, 1986, the Commission issued an order (unpublished)G
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d in which it asked the parties to the Braidwood proceeding to address two J
, W. '.a .'I@$g . ; questions, designed to assist the Commission in determining whether
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g- . y/r ..
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s a , . -
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. . ? J ' K' ; a- the Intervenors' (Rorem et al.) amended quality assurance contentiong t.Je ;.
'

/.~; .s.m. '.
, . , , .

. s.
meets the Gve-part test set forth in 10 C.F.R. s 2.714 for the evaluation

... n. C. , *' ,; M,a. O
T .
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q. s ,

,Q_o :'J- ;t . , /- .-a' of late-filed contentions. Those questions were:,*
,y . '.

pg .
.";;n<

; r:), 'm , , .

*b. ,

, , '-$' | , ' . .~. ;,M. " * '/C,714 L'. { l. Did the Licensing Board apply the five-part test correctly in admitting the Inter-*

'; N Tr. J+ g - M:R.;;t/ M venors' amended quality assurance contention?
s

4 )$);j).',', 7 h . & iy.7 [[ d P g $ dR 2. If the Intervenors' contention were to be rejected, and then were to be resub-
mitted today, would the contention satisfy the lhe-part test, if it were judged

.h kdy[T.[J,2be%. n"$" ;hj_'
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NDJ, M;;@dT . N , :.hi~ J. Upon consideration of the filings of the parties, we conclude, for the

g .;c.'. t y ! N ,4 '
,

.

?,M , ; J reasons set forth below, that with respect to the Intervenors' amended
. i.g,g, _ ,~ .; , .. quality assurance contention, the Licensing Board erred in finding that
u

,p. .. qm. x. .. -
.' the five-part test favored admission of the contention. We further con-

. s .- -

m i . : i: M M.~ .'' '~' 9 ',>. 'l clude that the contertion, if resubmitted today and evaluated in light of
act ,

-

E .# ' .. w .q i-

.~ s
3;b ?. .e . f l i. . >a.J- all the information v hich has developed to date in the course of the pro-fM[/, e $@MT n 7 T , aW;Uf ceeding, would again fail the five-part test. Accordingly, we dismiss the
'[y;J[M .| NS N." M. J, quality assurance contention. Our ruling does not apply to the contention

"%M[|UNh*'k[.f Y .f .'
. s WW . T . V f.V, . on the harassment of quality assurance inspectors. That contention,
MM

.

which was admitted by the Licensing Board pursuant to a stipulation
- UM'. : % :q | ] U(.i. - agreed to by all parties to the proceeding, was not before us for consider-

!NO7j$y..Y M.( Y ? z.>7 7d7 E. ation. The history of this proceeding having been amply described in our

k.h3M^kh@MW.CM-
fdW earlier orders, we need not repeat it here. We therefore proceed to a dis-

M cussion of the five factors, as they apply to the Licensing Board's deci-
C sion on the Intervenors' amended contentic,n.

p,p:+c,:v u,..@.s.M,.M g i. ;;.y .. e .. , 3: . ;p,
a , ., n , ,: ,

,

k N.. h. n:. A w p :^S.bgb fN II. THE FIVE-FACTOR TESTa e. .nQfiz %;&,2y y
,

j;pCQ:Kf:[ s . A. Good Cause, if Any, for Failure to File on Time'

% % . ..n ;.,9 ..

, g iy? % 0 y ^
,

.. ,

w e_ . ~ It is well established in ocr case law that this first factor is a crucial ele-
! .@r..r ;M -:W '.4[ -- ment in the analysis of whether a late-filed contention should be admit-:

~

p. 7 ~ p - - ted. If the proponent of a contention fails to satisfy this element of the
,. J . - ' - test, it must make a " compelling" showing with respect to the other,.:

'.q. 7.M> -

m, four factors. Cincinnat! Gas and Electric Co. (William H. Zimmer Nuclear,

| dd. eh )|@j@.$ , Nr,.. . , ' Power Station, Unit 1), LBP-83-58,18 NRC 640,663 (1983); Mississippi
9.g&p.., Q f'.x Power and Light Co. (Grand Gulf Nuclear Station, Units I and 2),.. m .. - . . .s . w. . . n - -

I M N@m ,L , p y g g %. sgg p ;(.
ALAB-704,16 NRC 1725 (1982).G

%fENMC In the present case, the Licensing Board found that the Intervenors(Ti [h h hipjkd@Ih i. ~i ? had sufficient information to file their contention by August 1,1984, at
N W f.f

.

Mr.L.$3.;,%. .f. 9w. ,pN.mA the htest, yet failed to do so until NIarch 7,1985. It therefore found thatr
% - J c
Qg.$ QW ifF ..' ft,' " Intervenors had failed to show good cause for their lateness. LBP-85-11,
@;i;c , M'O t. '

, ~ 21 NRC 609, 628-29 (1985); LBP-85-20, 21 NRC 1732,1748 (1985).
% g MJ Q~.. N .g ;c .

of Inspection Report 83-09, is a " reasonable starting point" from which

~'

Intervenors, in their brief, assert that May 7,1984, the publication date.

-m s -

Oppd yg.%. #s _

W N'1G M M.$@p^c M 7
,7

q %, p/Q~.6M Mh and the filing ofIntervenors' contention on March 7,1985, they say,2
4 to start counting delay. Brief at 28. Of the 10 months between that date..

A m.- m.,g .
i' D AI N @E yN N Zd% M, & y,N!On9ff-@;9x1;

,

months were taken up in good faith negotiations aimed at producing

2fMM'bkf h,de .h "the initial review of the reinspection program, illness of counsel and
agreement on revised contentions, and 3 months were attributable toc ,

h
pWtM.oyw.u:y;n c.y.x m . m.S; w r the unavailability of new counsel." Id. Five months, according to Inter-
z.n.m:.t,w ! W- n e g.7.. q 4

:.c ;

@4 , re n*[ venors, were spent in a " diligent effort to avoid needless litigation0w m cut ,-
3 s

,
' ,-.4'.~ 'I ' $... ,

' '

- .,
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through close monitoring of an ambitious and promising, but ultimately
'QQ>f M,fS |[. YNM., , _ ;.J .
,df , ,. ' . ,Q.',.J,f>" -j . flawed and delayed reinspection program."

It is on those 5 months that we cont:nue to focus. Reduced to its es-.g-
.

.*c;- - ..
, ,

J. - h , - .~.'
' sentials, Intervenors' position is that during that period, they initially be-

..

;,,

-f' lieved that their objectives could be achieved without the need for litiga-

@~@J'(.E . !
3f . .' , H 0; ,- ,,

'

3.. . 'l , l' - tion, but later changed their minds. Intervenors assert that their actions

% i e.Xii'~ 4: lj @ were "in accord with the policies of both this Commission and the
.

:T@Wy|. Q .? :.7 +c ' 20 courts to avoid unnecessary lawsuits." We cannot at,ree.

N t M M . Y h .i ? d Q I While it may be true that the Commission and the courts prefer that
> pU.qy . . . . " ..r. ~ .- parties seek to resolve their differences without the need for litigation, it

@T M:,1' Y[[5 f.,'@N

.T,
c.4 w.,M ''

. .

lM
.

is equally true that if a party is to purnie litigation, it must do so in con-N.1,

.@. l 2%,Q formity with established standards of timeliness. If Intervenors'r.
'

*i..

M@%.%fj gg% rationale were taken to its logical end point, the more~a party delayed,
s%gGg% #;' M C.g*i40 " .the more it would be given credit for its restraint in refraining from

h,NMQ@g;;[74 filing suit. Such a result would of course be absurd.

,,NfgfjiV@R. 'y.%O.'4 :'D. 7js . ', 'i.Mmake. Intervenors had the option of pursuing their aims outside the ad-
". M: Parties to Commission proceedings must live with the choices they

.

R$

M''j p 'y[ j"';k N N ' I " N ,
.

EN judicatory context, or of filing a timely contention, but an untimely
~ g e|,f , N . filing is not made more acceptable by the fact that the party refrained

+@' 1 * '9 ' from burdening the adjudicatory process during the months of delay.' '

s
s. _,

Even assuming that the Intervenors' explanation for the first 5'g'-~ .~, .

months of delay was satisfactory - a question which we need not decide
4

,d. .? / - - * '

- we find the Intervenors' explanation of the second 5 months of delav

W~'. . . , .~ , ,e .

V;...
.

-

to be unacceptable. Their own submissions preclude a finding of " goodc ._
-

s

;7
^ cause" for at least 5 months of the untimeliness of their contention. We

. ,

;;,. . .

14 now turn to the remaining four elements of the five-part test, to see
,

'

f.9 . -

7 [ r...p. . . , 6 , o4..'4
?,. whether Intervenors have made the requisite " compelling" showing on

$r .;
.g ..:_

. :.:y %. .-q ?q;w.6 %.C.% m;.nd those factors.
-

e.u.m.. n W@:N . .;,. - / $m.p y;;* f
.t.'

m 4 m..::so.6. x g +.1hx:r- e3M
gn T ; 'o,

y n: q .N - -

B. Availability of ther Means to Protect Petitioners' Interest

?'!?;@(0,4 V f;% /d >.e.WWNTiMhi..d This factor, like the closely related fourth factor (the extent to which"
. .

.M. other parties will represent petitioners' interest) is accorded less weight,
'y. M 6 :; C.'? @ j? .

d. }{.IA,* SM'. .%_ . '. ". ~7 under established Commission precedent, than factors one, three, and
. . .. ..ar
9nG'W QyK.WE:'.' - five. South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Sta-

M.x m .e. c~ .XQ ME "i a tion, Unit 1), ALAB-642,13 NRC 881,895 (1981). Before the Licens-N
MQg%vm

L
wnag .c

syy. sWh.,e ing Board, both the Applicant and the Staff concaded these two factors

7.lb yMRQPDsh to the Intervenors, and neither asserts the Licensing Board erred in find-

Yh;@M$M7hM%hrhM4hNO@fhYq.f$ N-hS' ing in the Intervenors' favor on these factors. We agree that the Licens-

2; %W;54?-hg%7
.

ing Board did not err in so finding.

Q' q*| % ***
,
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. : ;y-| f. . .
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hhSd[< M shh. ,. C. Extent to Which Petitioner Can Contribute to Development ofA -

T. * O a Sound Record
b-;;ger'% m ,b'9.?,6~ .' -Mw,y m W ;.3 4 .

W ;.: ,

QW
TfR M.m.r M.a.

.:, . Our case law establishes both the importance of this third factor in the. , . . --
..

*tff.W: s' ... .SBQMA Q e'";J.,Q ,1 evaluation of late-filed contentions and the necessity of the moving
^

M@ ;. N@ g @ D | T :i y M R
tS party to demonstrate that it has special expertise on the subjects which itMyj seeks to raise. Grand Gulf, supra,16 NRC at 1730. The Appeal Board

?c d.W W PW'py.!W'O has said: "When a petitioner addresses this criterion it should set out
,ddN/$ N with as much particularity as possible the precise issues it plans to cover,

MN$@k[h[i. Ih.'j ] identify its prospective witnesses, and summarize their proposed tes-
t. % c.J;r y b 4.J M* . #: timony." /d. This the Intervenors did not do, even after the Licensing. . . .

$m $ $ 'P M . G . M D h T @@
Board, in its Special Prehearing Conference Order, suggested that they4M 'iD do so. Indeed, the Intervenors' showing initially was so deficient that

QW,/d$$} ,a :D.p.E '$Mh,.W. ~dA,dM,@.Wh . .
e .

w ~m
S , . .' the Licensing Board was able to find in the Intervenors' favor only by

* R" C fh E '' including in its analysis its judgment on the capabilities of the Interve-
M[;d-QDM;'lW.Y.* e M ' nors' attorneys:y6

3 Mg . e,c.w|b i 'N M.,jh
- ; ;...-u . ,b, . . ; .* :Q u. ,.1,

Oh*hN .E The third factor in 10 C.F.R. { 2.714(a)(1) compels the Board to prospectisely as-

y[k[g.[;Q ''%|S7 : 7**N@t
g g certain whether tntervenors' participation in the proceeding will assist in developingy

Qi J D-
.

.
, a sound record. From the QA/QC contention Intervenors submitted, our answer to

ha?E R . 7:. - [ A.
1 - ,- , g T/O. ,. the above question might be negative. But the Board's background knowledge en-

*

J, 4 ,i compasses the fact that BPl. the law firm which now represents intersenors, con-
.

2'py.Q 7
.

, I,' @'
- -

.

,

M6df.M.s
*

tributed to the development of a sound record in the Byron operating license hear-'
,

Mr$.4; M, . .* ~,.,. . < i Ve. .. '
ing by bringing Commonwealth Edison's QA/QC deficiencies at the Byron plant to. ,

that Licensing Board's at:ention.m < y.a . . ,* y
[ h I f

, ,. "'E

di[.7N @ 2 ['' ' g; . LBP-85-11, supra, 21 NRC at 629-30.-

@ffgh&M. ;MN@(dN.4
6'"O E.7 d 11:d;G When the amended contention was filed, the Licensing Board again

,W$ found in favor of the Intervenors on the third factor, although it noted

b{d IlNNh D that the Intervenors had not followed its suggestion that they identify
e I

d M 0 9 d M. W ;i M M[~.'\*M.g!
. their intended witnesses and the subjects on which they would testify.

$ ,,@ye%? The Licensing Board reiterated its reliance on the fact that the law firm
DM.'Tp 9 representing the Intervenors had also represented the Byron Interve-M '.y S % ,J. W ,, Q, J. E ;.

Ns,*$6M|: nors, notwithstanding that Judge Smith, Chairman of the Byron Licens-
%%
$ U # M. W U.Y.S

Y .i~ ing Board, had complained that in Byron, BPI had " raise [d] every con-
'

D# ceivable issue" without adequate followup. .\ lay 30, 1984 Byron Tran-

@%h[%M GMM$f.Mi'%g/M o3M.;;,;script at 8173-80; LBP-85 20, supra, 21 NRC at 1747. In the Licensing,

9 ; Board's view, the fact that Judge Smith " articulated his frustration" at
Nb?ky h. h the attorneys did not " negate [] the service they performed," and the

Mig %;b k Board asserted that it would by its own actions " limit the problem of un-
'

1I - M M % fp M S focused litigation which arose in Byron." 21 NRC at 1747.+

ik[%5;h $ ng g g h in our view, the Licensing Board's finding in favor of the Intervenors,
M. .

w ln.4 5' W % q d; Q W p p"'
based upon the contribution of their attorneys to the development ofQ.V'syg%M; fw

n
%m ,.c . cp,JWi xQ.
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;.M u ?&**eb / .*'.pmh.y ng;'?.i gM*. n"
, gs. W g . n {W R &*fQh*; ;the record, was erroneous. No principle oflaw.has been called to our at-

/k{k?ddNQ( $.m&ff9G, ' .tention that allows a court or an agency to make judgments, positive or
J

W N~2 M;w. m@ .-QSFEW ,

| .* negat.ive, about the merits of a party's case based upon .its evaluat. ion of
~ . ..w

f $8 W i @M N fdEM$*, the performance of its counsel in a different proceeding. The Licensing

$kSM?dl,%khyd:
w &{W N U M S3M, Q f;$ @, N

Board appears to have derived such a principle from the Appeal Board's
decision in Washington Public Power Supply System (WPPSS Nuclear

$'gjfMM Project No. 3), ALAB-747,18 NRC 1167,1178 (1983). Any such con-
%p$shgg$$ j;fg: git # )|ylfit. clusion was incorrect. In that case, the Appeal Board held that the

M.4h@gh '@:.S'[hhM[b7M.(,yi%j M 'My Licensing Board did not err when, in rejecting a late intervention peti-
tion, it declined to count in petitioner's favor the fact that the same peti-

b,b;p.m. Mk)[iO3pb.';
bt

& '\ tioner (rather than its counsel) had participated in other NRC licensing

~$[h th h proceedings. The Appeal Board commented that the petitioner there had

$h[dk3 }h .j q%gg @,b!h not even claimed, let alone demonstrated, that the issues sought to be
T%y%[b{.RTM M p.h raised in WPPSS were the same as those which it had litigated in prior

h: h 2 h.hh [M proceedings. It would be difficult to read into that decision, or into the
1

$N pri r NRC decisions cited, strong support even for the proposition that a
. k f bd @ h k M h y

Sf Nhhi party's prior participation in NRC licensing proceedings is a weightyd!r

W +y|W.M b2N;.%* a S p M y'%N factor in weighing a request for late intervention; but there is no basis in

M. . 9 y e ,cy,5. m% ,M, ~ : that decision for a finding that counsel's participation in other proceed-
-

*? A
-

ings can be taken into account.g g W yb g $ , % @xj$r.

;

Q AF% . ?<: '.;4.R ?.- .: Based on the Licensing Board's erroneous consideration of counsel's
- . ... a

h;q. .$Nk. g ' -4.. ',"w5.~hr
|.'

~ even after being urged by the Licensing Board, to provide specifics as to

g actions in the Byron proceeding, coupled with the Intervenors' failure,95 . . . . .
~

iki[.

A the witnesses to be called and the topics to be pursued, we find that the
% W W S ,. %@.9]#' .;* ~

'

'i$.W W
.U

Licensing Board erred in finding that the third factor weighed in favor of
'

E-M[k.N.pA yey@A&@~N.&7Dh .o@- . the Intervenors. Since we find the consideration of counsel's participa-?

:s p ,W q ' h ;p H >:.s't. tion to be legally irrelevant, we need not consider Judge Smith's criticalL

iM j .
comments on Byron counsel's actions.

Q M. Myg '

m . 6*; ,9 * g@p;4@4 ;

A gs
g %g.y,m. a D. The Extent to Which Other Parties Will Representt sr

d q g yt W / M,g. % m>d Jg LiQTQ, ^MDp Petitioners' Interest/s.ddfd[MQMMMW''p=
.

.%P.c.Ny-
M. . . See { B, above.

.., g n y A @z y p q q ';:i q .~G 4 h.nW
&.W %W M.ti

'&py@iW$hWQ@..m$[,, s..epu.%,. y., E. Broadening and Delay of the Proceeding
.

yi
. e

'

.. ,.* The Licensing Board acknowledged that while admission of the Inter-M P
%[ G venors' quality assurance contention was likely to result in some addi-.-

-h 1 id tional delay of the proceeding, it found that this would not be "an unrea-
y,

k

%.h% 3 h%r,p:dRW,M:%$5Ne@hj
sonable delay." LBP-85-11, supra, 21 NRC at 630. Even the Intervenorsu

F now concede that the Board's evaluation of the likely extent of the delay3
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m +e .. . ,

. %y n % (d t 6 'l! ,,* 9k |O M [ 'f.[*. h ;timistic." Brief at 16. The Board relied on a number of factors which in
V ? , d C Q; resulting from litigation of the contention "may have been overly op-,

JM[sp//f,"'jy 'f,j s 'M?tg7 c * our view were not properly part of the analysis. For example, it observed

~;h(n,d'- .

, , ;;5'd that the Intervenors had voluntarily dropped a number of contentions
'id'f M M.. m i V' through stipulation; this served to " counterbalance" the delaying effect

h95,D M.j.5 n. of adding the quality assurance contention. 21 NRC at 632. Further-
,DE.g?.Y.W Mk EU
.+9.%w'r,4.9.7 ,2W. a. d,w@

m M..Sh@,2C more, the Board proceeded to " balance" the potential significance of thev .
?

M . a/$x,W,.d... ..p/@
contention against its potential for delaying the proceeding.

'

Wej? M>. @1 .,'j. W.ha . We believe the Board erred on both counts. The question, in assessing
. . .

'ci:N..NM,#ffW UNQv;' '. - 7.y
a' /J.4f Mrg M. whether a contention will delay the proceeding, is directed to the pro-

. IM. ii$ 4 ceeding as it stands, not to the proceeding as it might have stood but for
.N [ 8

M,4;.g 9,g.N. j.n@., c .,' 3* ,-w%.;c ;. M the withdrawal of other, unrelated contentions. The appropriate placei
. W .. . .q.,. , f.',j 4.a,s . s . .c ,

n,,,. . m t +w . . . . .ww. for tak.ing mto account the potential s.ignifi.cance of a contention is m thec
d w%. qp .ss g m, , .,e e:. N . .~ evaluation of the third factor, contribution to the record of the proceed-n, ,

, %Q'.$d]f f$[$f *:] '1 ing. Implicit in the evaluation of the third factor is that a significant con-
;DN I. tention contributes more to the development of a sound record than

f d'f$$~p%i[.r|-Q(M [ .
, %$.%yd;] ' h ;"'P .) %

'
does an insignificant contention. The five-factor test assumes that a

4.f;%
%. w ' .b'g "4' "k

.; .J. E party's showing on that third factor may have to be balanced against the
4 likelihood of delay, under the fifth factor, as part of the overall balancing

M. M. v a. S.. M,

, W' %. t 7 Tf ; it'D A'C g. M.. ,./~,c'
o of factors. It was incorrect, however, of the Board to make its own bal-

'

x n ,..

' ' ' .
u.- ancing of significance versus delay in its evaluation of the fifth factor

'

'

alone.-

y 4 [Sif .p p :d3,h h,k!N ,'fM;f?,contention had a significant broadening and delaying effect on the pro-
#

'

It is apparent that the admission of the Intervenors' quality assurance

9 g y* c , y ey. s .s -s, c ,. . .. ceeding. The contention is some 31 pages long and composed of numer-, ,

i p.. u -p IO.{ -

.id7:@ @%{p#jy&N &@* W
ous subparts. In a proceeding from which numerous issues had already

Sfh.'. $., . dropped out through stipulation, it should have been clear to the Board

i{{ { M that admission of the contention would substantially delay completion of.

MMW'gMVp%DfM
i$IME3.9% .the proceed ng. On this fifth factor, we find that the Board erred in find-

h G y n,M h /
W .hM ing that the fifth factor weighed in favor of the Intervenors. LBP-85 20,

MT supra,21 NRC at 1749.

- Q. ~:J.Q '.' M, ~
. ,

#
M M. ~ ., n . , i ' \- S P.. # @ yMiM M;c $ N M,3i

Taken as a whole, we find that the Intervenors failed to demonstrate
.

that they prevailed on the five-factor test. Much less di'.i they make theA '

C,. . /M7, " compelling showing" on factors two through five that was required to'EMFO@M~.pl n :!J.NW.T overcome their failure to demonstrate good cause, under the first factor,
Q"ji' i

'

Jf. ~M,y .4ty$ sj.. Q. M .>lS4#a
%*a

bA for their failure to file on time.
% . u .m.m'a
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RESUIDilTTED TODAY?
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;. -
, ..... ; ,. -

. M. ? W 't#; J,v e c y,- @u[ y,e
.Je rn p ;
-

INMNM,1 r.-m.gNy h In the previous section of this Order, we explained why the Licensing
::..

d @ 3 ,., m . E O M f M g
pqsw:N. r nNM Board erred in finding that the Intervenors' qualit.y assurance contention,. .. - + m u

.@K$k'GjMh2hh@M.w.M%1Jh.6M'OMyg(M
ffM,3QM as admitted, satisfied the five-part test of f 2.714. In this section, we ad-
~.

g! dress the question of whether, in the light of developments since the
. Licensing Board's admission of the contention, a different result would'

G7$Y,M M.MM3[ be reached today. We conclude that it would not, for the reasons which

.,1..J'/.,;$;'u*;.K. a,S'g$ff QQyf..'n . w@Rfg R
sn follow,.fr

: .q w>.n. ... gg @sp The first factor, good cause for delay, would continue to weigh against:MMNM
- [ f ' M @ [ [. the Intervenors; accordingly, they would still have to make a " compel-

Nis%EWfMfMdf$.J ling showing" on the remaining four factors. Factors two and four3:.
dydff: (other means and other parties to protect Intervenors' interests) would

3. Q :

@.$ M.. @.7y '.g.,M ;pg, m s. W..w .j ,., W.n - ..,a n. ,

. , .; ~ . continue to weigh in Intervenors' favor, notwithstanding that the Inter-.

:.. %. ,; ,W
m . ,W,a

.

.

.(,,p 4 '$ pj p venors' contention is grounded in oversight activities being conducted@
W )> n ~ U O.f 5 ' . .g Q by another party, the NRC Staff. See li'PPSS, supra,18 NRC at i175.
[.' M ,j ',, f ' NQO These factors are, however, as noted previously, given less weight than

Hi .' m :.
' ^~N factors one, three, and five.

5. ^ ' On the third factor, we believe that Intervenors would be unable to
.

* W <: v
< demonstrate a significant contribution to the development of a sound' -gj, ''. ..

, ..

.h'V.c ,i ; .
record in the proceeding. Their contention continues to be grounded in

. P. 'T '
. ~~ . J 7,' . ,

* ' '

r
NRC inspection reports, some years old. They have failed to identify*

,

- u .
i. . ,

' : , W~ s . . L e. ~. - any experts whom they intend to call. Rather, they have, in February of
o, ,.

y
. ~ -

4 Q (M( 'M.. . ( $;g ,m this year, offered a list of NRC Staff personnel and Applicant personnel
whom they intend to call as witnesses in the event that they are not% ?.W .

fp[MG.;gNhy,yp " c lled as witnesses by another party. In other words, Intervenors intendw&; A;h55 hbi
R,FQWW.GFMC to make their case through cross-examination of other parties' witnesses,
i M k.$/$!$; $ M % . @p p calling other parties' employees as witnesses only if they have not al-

Wp. . . ,M, (6.Vr M g. ,r:f,;tn.i$.. ready been called to testify by the Applicant or the Staff. In supplying
. . . .

.
.

y.t. .g y ;u ,3. . ., 3. . W. : .: fc 9 J.. their names to the Licensine Board, Intervenors stated that "since most
v ..

,
-

$$/M; uiW, . g.J & ' 3.( w w . ~ ,...
of these witnesses are not subject to Intervenors' control the exact

mt j gg@
.

nature and scope of their personal knowledge or belief on these subjects
:MCMEM|$(E.;..

Nh*5hf is not known to Intervenors at this time. . [T]he identification of a wit-/ k. eel, [$h

( hIhMN[U;MfjWM@
,

/ ness with a specific subject or contention subpart is not meant to estab-

h )7th .O lish conclusively that the witness has admissible evidence to offer on

'1 'g
MOhh@d

that subject. " Intervenors' Identification of QA Witnesses, Feb. 28,

.N%,41Qd@W: #j %y M',;c
,

1986, at 2.
p.m & m ms? Q m ur view, th. falls far short of demonstrating affirmat.ively that theIn

@f,fMR%; ..v &,Wdl{iFI7;w ~.(p 6 G T. p r.
isfM$M dE46

IM Intervenors would be able to contribute sigmficantly to the development

% .< -
of a sound record.Nggg
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'
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B h;fe . 9- .QT '|

NN, .c|'Y'y6
-'' ~ '

.

[. ", D DW On the fifth and last factor, it is now indisputable that litigation ofin-
D M... 6 ",[ c,,M @?Q Q.o...Z,~5Q tervenors' quality assurance contention,31 pages long and composed of

v
. .. , s- r _. - -

some 65 subparts, would sigmficantly delay completion of the proceed-
<

. . .
m

u ,. . ~ . .
'.(i.sMS.,e. $e( ing, since apart from quality assurance issues, the hearings are now
.. m. , o , gt.w .

;Mjik.., . .u ...

'dN D s 3UdTh$gj concluded. On this issue, the case against admission of the contention is. ,.

> g' thus stronger than it was when the contention was submitted to the
M % i;@ S c.SM.g,@ b hf2Nh/4hh!.h Licensing Board, when the course that the proceeding would take was
p%.fm

,.e.c .."...,% m., W .m, w far more a matter for conjecture.uw >. p h a,a w . .Wh .

e
; ;g%.acy.m s.t .;; @s w m w,' &m ; Taken together, therefore, we find that the Intervenors, if they weret . . .

b W i.- to resubm.it their contention today, would not be able to prevail on the

37,4.W. $. ..@Q@c.:
E . fr
ep'l' N -

*

j

AQ L.3
.

J ?M five factor test; as before, they would still less be able to demonstrate

- e vrM.h the " compelling case" on factors two through five that is needed to over-nQ%.Ngh%w.F.'* M i g come a failure to show good cause for lateness. Accordingly, we direct
e

' A.ri p .y * 7. F, , $, $ $ g g, gh- .nyh. u. .Ctg
.

the Licensing Board to dismiss the Intervenors' quality assurancev ~" .

.

v.w ,,p':O y , {5?'Qr
.

. G.gg( contention.3~N. w:.c- x+g2 :YQq.y.h meq , fm 1. . %,e;; -m .4;,. .;.

.}@/j!gW.y,M k c.9 Myj@W@.y IV. INTERVENORS' CONTENTION ON INSPECTOR
.

w, r,.. .p;n1 sawm .. :. a . W. HARASS > LENTaw. - > -
u..m

;-h hh . , As we noted, the analysis in f} 11 and ill of this Order did not deal{ h , W - M.*p.M, hh
c ;| %; M.L' with that subpart ofIntervenors' contention which dealt with harassment"
N.

' .R.r pME ^ ' ,, ,. ,. y e 66 at~ and intimidation of quality assurance inspectors at Comstock, Appli-
me M

:Mkh'"* <%[T MN '., cant's electrical contractor. That subpart was admitted separately, pur-
M.D. i .
@t$,g%p e?fd.Y ~ M M.L

; ,; suant to a stipulation, signed by all parties and approved by the Licensing *
s.

M #M@Q Board. Our earlier orders in this proceeding were directed to the ele-
5, gt, y;;y; e e.h@? Qy4.A7 ments of the quality assurance contention which were admitted pursuant

w . . .
n
* ;

N k.IN N,. . to the Board's orders of April 17 (LBP-85-ll) and June 21, 1985
e /8%7;M,p%M@MI?Q,jf miiMf

' M p Q Q [ ,T
(LBP-85 20); this subpart was admitted separately, on July 23,1985.lM

A.,%.s ,jp ,?, , y . ;.)y A~M..
The admission of subpart 2C is therefore not formally before the Com-.-QWM y .2s%MW .eMM mission for decision today; our dismissal of the Intervenors. quality
. . .. . .

ih :W $ y/.N ; M -p Q /. g e .:jg assurance content. ion does not encompass subpart 2C. Our review of the
. .s,

M%J M. ? <. W $ -iM.g record indicates, however, that the Licensing Board does not appear to
? k.DS.
k f h .?. & f f f hlh.'$

h hh
*? %1t%%*!'Yrg%g=**Q 3 in their brier. Intervenors assert that their quality assurance contention had bases other than the depo-.p:#I3g',

-

.M "Q'3 4 A
*L S; g

.b
y sition or Mr. Keppler and Mr warnick. and an esidence. they ofrered the Commission certain docu.

Q ky ments. enclosed in scaled envelopes, and not served on the other parties. Apparently. Intervenors are
*

.. hg (O ' " r,j concerned that the Commission's decision on the admissibility of their contention may turn on thet4

NM d Licensing Board's legal error in authorizing the deposition or the stafr witnesses at a time when no con.l

gh-hgh Whh " %.[ Aftp}[
w/ u f

. 7* v. P
tention had been admitted. Any such concern is misplaced. The Commission's ruling that the contentionw

railed to satisfy the five.ractor test in no way hinges on whether the Board should have authorited the.

3,h, N-c.HhyiMh*b Keppler and Warnick depositions. Accordingly. there is no need ror us to entertain she documents sub-.

tr; ;rjtcM,[.;7Q , p.5 VTd mitted in the scaled envelopes, and we do not do so. We encourage the Intersenors. however, to make.<
* '*MP1 ".gf 'yo % assilable to the stafrany documents which they believe to have safety sigmficance aad me direct thee

jg* igg.,N W e.. e , , if ( - y, pj stafr to contact the intervenors ror that purpose.
i s*
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,.t

si ., , , .x e
< :M.4',l'}h *. 3, ' N .; I '

.

t. %c i.~47, @.

$ 3%rw@f.!b.'!!:@dMNX -AM..MI$h$.. .That regulation states that a Licensing Board must find that the five-

' '.M have conducted the formal balancing of factors called for by i 2.714.We /m.M.%B..sf4 %

i

-0 hMSPN:,ny.,'e@36!@Op
.u...s.iy; - factor test is satisfied in order to " entertain'' a late-filed contention. TheW cm.v~- . .-.

f regulation makes no exception for stipulated contentions, and the

Ma M.m;4$,Mg.m(p@,m&auf5 4.Nf i N''. Appeal Board has recently declared explicitly that even a waiver of objec-s ,

%yy,W tc.pgQ. ..9 g tions by all parties would not serve to render an otherwise untimely con-
.

g p Wr* M pp. g Q Q p/N
g tention admissible. Boston Edison Co. (Pilgrim Nuclear Power Station),

9W.% ALAB-816,22 NRC 461,466 (1985). Accordingly, we direct the Licens.

M $ N b@ @h .5c N k h $ing Board to evaluate the admissibility of subpart 2C in light of the Gve-

M @i!.k fd % @ M Oh!.hi Q%E$ factor test of { 2.714, as contemplated by the regulation.
.Mf . f9dMW Commissioner Roberts has separate views, which are attached. Com-
? .h.,t3. tc,|;%. ~ .,'T|i|:;3 missioner Asselstine disapproved the order; his separate views are

7 " %@9' h( N W -t.' W W,i @. p |E,S[4 m.~ . ~

W.mM attached.N . 74N:W aw .

It is so ORDERED.Tw/oH.UM p;w% W w.;y;w w%yg4e

! . h bef.c.w v;ih: For the Commission 2

v,}:w.R%c.*w.?;t3]) :n-n m ,M,;i F f.< G ; ?w.'.;.,t
-

M, fM~.h. di.'..ff. h. r, " V,$e 3 4,d&'7eh M,p b;''M, y
%,',

.
.

. h. p
, s. w %, y 9 myn
.-n. .. . x.e c% , m w. m ,. . N ,.,., .e .,..

SAMUEL J. CHILK;W Secretary of the Commission
..

.
s . ,.

e c.:ytX :e ; . . p" m ,
W p.,=. >.?aJ.;-.o m ,5y..d f C ' ~ .CDated at Washington, D.C.,

3,
:

. * ' . M '. -y..

.

nQf ; ?
.~.

, 4.u,e >f ;,. N . . . - w:c this 24th day of April 1986.
.
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Gh- s. ,mo .- ... .. .::.n.; , y:. a.QQ
@&pg q,z:.;n :p g g y; % ,f. ,. , . : , . . ~ 1. g
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v ., .

:9.q :.<;, s .
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,"n, . ~ _ , f . ' . v: . ,7 ADDITIONAL VIEWS OF CO31311SSIONER ROBERTS
, n~,x p -rW M +-e 'e w< _ .5 '

n - rc n .-

s Ws b
4...p.hA s '; , yE = .F: w':*g ? 8'.if

;

. , ~ . - 9*4. -e
- -

3.
-

> Ny. A d' [ ,N[r I would have directed the Licensing Board to dismiss the entire QA'

Contention, including the portion alleging haras. ment of Comstock QCN* P *
,

,Mg@%N
Qh hEDNM inspectors. The Licensing Board, when admitting the portions of the QA

MW%hf;.1MMf4 contention that we direct it to dismiss, deferred ruling on the portion
h E.57/; ?;'MM.D alleging harassment of QC inspectors to allow the Intervenors to supple-

UV:WT,5 9?d. .. . - o ~M'@$yd.,.w.R,;. V - M-. G. 4?..N ment their Gling on that issue. The intervenors Gled a new motion seek-so . w

Y%dYgl..3 ing admission of the harassment portion of their QA contention on July

e.cy'JM,%ca,QA. gym.#g.W 12, 1985. They did not afGrmatively show in this new motion that the% J.
.p,_# e. w h ch lateness factors balanced .in favor of adm. .itting the harassment port. ion of

g e w% g..,S. g W, A m.,4 - 4 s w @y$ ;f
J> L. . Q . "A .e

the. QA contention or even attempt to do so. Therefore, to the extent
f , h.hk.g ;{ g$

a "
ir

V,@ W <g$y' %", W -
M %y.

*

u.Wi$
& |MMQiSN '

2 Commissioners Bernthat and Asselstine were not present when this order was affirmed. Ir Commis-9..hbNNbb , 5'oner Bernthal had been present he would have approved it irCommissioner Assehtme had been pres-

b@Qad.Fjnc.n.WM, Mk.9kffU'L +M.
ent he would hase disarprosed it.Np i ~

u< ? :m x,> ,1if"m .m, .,,v.
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,.,, f.f W- MD.Mi that it was admitted on the basis of a balancing of factors the harassment. ;p s. -

M[jfj[ . )j d ;.f G i $ portion of the contention was admitted by the Licensing Board on the
'

'

7 O.. M. . T. m?. ,. J,
M basis of the same flawed balancing of factors as were the portions of theN. '. . . ,;,-

.

, m. , t. , ., -J. . ' W .+,7. 6 ,/ t> QA contention that we direct the Board to dismiss, since the Board did
. s~ - . *

$Q. y - ; < ay.. M ,fy.1: . not again balance the factors in admitting it.7e. ..

M DM(- Our Appeal Board pointed out over 5 years ago that our Rules of Prac.

'

g .: y(, %. ~ M,h.F., y;#@
'

O%b. . %D. /. s
tice are most explicit in establishing the criteria by which late-filed peti-s.. . m m. t - :..

~ N,f d U 9 ,y ) @ M M M % .$ g.M ./-y.Wg&,;C
tions must be judged. It emphasized that 10 C.F.R. } 2.714(a) provideslJ,

$ that a nontimely petition will not be entertained by a Board absent its
WN. J '. '7. M. a c !CM.A. ,f.-5. ,G, n : determination that the petition should be granted based on a balancingb 6.m a

4'.Q.e nQ of the five lateness factors. Duke Pom Co. (Perkins Nuclear Station,Wy ,,3
gA .C WT %W

ey. Wb. f9 Units 1, 2, and 3), ALAB-615,12 NRC 350, 352-53 (1980). The
v. 9 A. .$. ,Mn

,m.., , , ;: ..w.r.%.;,T,p/ ,m e Appeal Board also stressed that a late petitioner must address each ofb.ne .Lc, e ,4
wf'? y M:- @"m @u @W }O M N,y

a
: the five factors in its late petition and affirmatively demonstrate that on

M"'.
,' -

0" M balance the factors favor granting the petition. Id. The Appeal Board re-
9 ; , /, f '' ' i Md cently reaffirmed that the requirement for a petitioner to address and aMye..~.,,,

_ ,

3,"jN~;T f ',;wm ,,,j g .'f?
j 9f Board to balance the lateness factors is a jurisdictional one:

'. . $ 7 f,f *. (, ,e ' u /r-*
. . ,

*1 P 'j., *( ',- 8 ,*s
*

Ag

, Q,4 . gp w.| ? lhere is no conceisable ment to lal claim that (thel duty to confrent the Ove late.y < vr, ,] &c , -
,, , I ,f ; y..

; ness factors [does} not matenalize until after the applicant and the statT lhavel re-
M.. .,I. . . ' .g/A

~ [* ~, / 1 sponded to the llate-filedl petition and raised the matter of its untimeliness. To
. . . . >

($ begin w!th, on its face section 2.714f a)(1) lays to rest [thej suggestion that the late-
_ ' r ,, ~- , 13 ness of such a petition is in the nature of an atTirmative defense, to be considered by

s

,r
-

,c

g7
6c ,W a licensing enard on!) if the board is asked to da so by a party to ine proceeding. In'" *

1, .-
M . " . i. -

-.O
.

plain terms, the section permits a licensing board to grant an untimely rehtion only
r ,s. ..

gj if, upon a consideration and balancmg of the lateness factors, it determines that the*g ,; ~:..

; y jy petition should be granted: "Nontimely filings ml/ nor be enterramed absent a determi-*' . '
,1'* "J M ,[ .A K nation by . .the atomic safety and licensing board designated to rule on the petit'on

t * g %b . M. 5 c. - %,v . N n. !* ' . > s and/or request, that the petition and/or request should be granted based upon a bal-

'3.p M w g.. .g;j|%y D 4 bM%jn.p A fM@"C
(S t-

N . ancing of the [ lateness factors)." In short, it is of na consequence whether, in an

y NN.M,* M .(ip?" Esen if all of the parties are inclined to waive the tardiness, the board nevertheless
3/ opposition to the late petition, one of the other litigaats points to the untimcliness.

[,hhh 7; '

NQhd N [A =,g [y7-'yf g
. o 9 xg ')

-
,[j g is duty-bound to deny the petition on its own initiatise unless it is persuaded that,-

*. on balance, the lateness factors point in the opposite direction.,.
* r * g;c y a; '

%- It is equally clear that the burden of persuasion on the lateness factors is on the,

-' N % _ [ i, ' , ' [ '
'

tardy petinoner and that, in order to discharge that burden, the petitioner must
6 f t / ,. .. ... .

'

,

~
come to grirs with those factors in the petition itself. Scc Duke Power Co. (Perkins

N* Q 'J.j;'.*('}/j'y/:< D .p .2 ; , ' , , ). Nuclear Station. Units 1, 2, and ~,,. AL AB-615,12 NRC 350. 352-53 (1980) The
4 gj-'i(' t , N underlying re.ison for this requirement is particularly apparent m the context of the

$. h ;e.[ M ~ h 5 k' f.i.. Q.j ,k t$m6f[
T. {6 first factor. A licensing board hardly could determine whether there was justification

. @ $. p/$1[f M j h h;; r y? N+.Af$i
t.VJpga, pffk for the untimely Gling without knowing why the petition was not submitted by then ;-

?~n.; prescribed deadline - information peculiarly within the possession of the petitioner.b .M %y@gM'?,h
l.ikewise, in most instances at least, the bcard will not be able to assess conGdentlys .. $c. 4%, %u %. #

,

W ~ .%
o ;, ', Qu, &

N|.b.h,%!H. git.g# , W.h(,'q s/ 2
.

.

'P 4W . the third factor (the extent to which the petitioner's participation may reasonably be
N- [p.j expccted to assist in developing a sound record) without having before it the peti-

$$.,h. s a m , , N. .h M.N([y$d.e,h,@, g ;i@k
'

bN tioner's reasons for beliesing that the factor weighs in his or her favor.

' *, 4 , , ,; ,,y . ~ , 6 ; *gs: \. ,- -
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$[gMm$p Thus, even where the parties stipulate the admissibility of a late-filed
,

. . >,w;;,A o;g he. s-wa .7%y, . issue, as was done in this case with respect to the harassment issue, ae s
. s.

d s d 5/ 4 ' Q d @ i g g Q G.3 Licensing Board is duty-bound to deny admission of the issue on its own
- ikkh j' n tiative unless the factors balance in favor of admission. Moreover, a

niWW Wp petitioner has no nght to a second opportunity to show that the latenessqw;NN phh factors balance favorably to granting its petition. Id. at 468. Our Rules of
7
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Practice and the case law interpreting them are very clear on the require-

&g n ments for untimely. filed petitions. Both lawyers and laymen in NRC pro-.
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ceedings are obligated to familiarize themselves with our Rules of Prac.
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sfM $@ gy tice. Houston Lighting and Power Co. (Allens Creek Nuclear Generating
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M Station, Unit 1), ALAB-609,12 NRC 172,173 n.1 (1980). They fail to
b hi do so at their peril.
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Q g6M.NI.ME.'N,%@hiMd?/k$'g M M %w $w p- . .M n Because to the extent that it was admitted on the basis of a balancing.
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of factors the harassment portion of the QA contention was admitted on

Ad gjk QQQW the basis of the same erroneous balancing of factors as were the portions
t& M W Q.p M M M O.@| of the QA contention that we direct the Board to dismiss, we should

%d (ikN Nh'$ have directed the Licensing Board to dismiss that portion of the conten-Mi
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tion also. We would have violated no party's rights had we done so. In
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addition, we would have conveyed an even stronger message. I
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In my separate views on the March 20, 1986 Order issued in this
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matter, I stated that the fact that the Commission itself had decided to'g
. conduct a case-specific balancing of the five factors in 10 C.F.R.

uk Ph j 2.714(a)(1) did not bode well for further Licensing Board considera-
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.v tion of Intervenors' quality assurance contention. It appears that I wast

M.6%s M*IE right. The Commission has now decided to dismiss the QA contention
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' (*? mission oflate-filed contentions, thereby raising the possibility that sub-

.T part 2C might also be dismissed. I cannot support either action.
| The Commission's actions in this case are an unwarranted intrusionN L.$k; into the licensing process. In the various orders dealing with this issue,r
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/ proceeded to ignore those rules and policies which are inconvenient.

W$b/$9p;gpW W;M First, the Commission ignored the fact that the movant has the burden
hMM of showing he is entitled to prevail on a motion for directed certification,

b N M ( N %"1. q$ D E M @ hThe Commission could not make that finding in its first order so it

D%i&h' ht.h *f[
$.7MMM.M decided to give the Applicant a second chance to make its case. See Com-

hh[$ 2$I.
monwealth Edison Co. (Braidwood Station, Units I and 2), Docket Nos.

kd {$ 50 456 and 50-457, Commission Order dated December 5,1985. Then,
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. even though Applicant did not make its case after a second try, the Com-
mission was unwilling to live with that result. Instead, it chose to inter-

kM $@N$ M ff, P ydh
pose itself further into the adjudicatory process to hear an issue whichj Y

MO$k t no party did or could, at this point in the process, properly raise before
hW@pMhMNh5M$.?4d; the Commission. See Commonwealth Edison Co. (Braidwood Station,

%&. .pWf.giMgpMWC Units I and 2), Docket Nos. 50-456 and 50-457. Commission Order

k . p the Licensing Board and dismiss the QA contention.
dated March 20, 1986. The Commission has now decided to overrule
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& % The Commission did not stop there, however. Even though subpart
g 2C was not before it, the Commission decided to consider that conten-

DMMdM :f. tion as well. The Commission could not itself conduct a balancing of the
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i @ k 'y factors in { 2.714(a)(1) because it had not given the parties notice that it

M intended to review the admissibility of contention 2C. Therefore, the
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bMW wu+My of the establishment of a new requirement for the stipulated admission
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b Q M ' h. the admission of the contention.' This requirement makes no sense at
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ge all. If the parties have agreed to the admission of a contention, why
i fd5 .1. J& N should the Board also have to make the findings in i 2.714? Presumably,
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hM $ merely elevates form over substance. It also undercuts the Commission's

N Nh @S.% 6 @ Y.f['kid /W policy favoring stipulations and settlements by the parties.
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~ ,3' ..s . 3',|f'? . Even though a late petitioner seeking to intervene demonstrates stand-
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.'Q& ing to be heard and good cause for being late, unless that petitioner,also
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6 c.

f
', RULES OF PRACTICE: INTERLOCUTORY REVIEW* '';

M hIdbhkM*f hh,,N/,yh The basic structure of an ongoing adjudication is not changed simply
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%s I - ', e. or Commission regulations. Similarly, the mere fact that a party must- .,

if. . , 7 4;J .' litigate an additional issue, or that a matter will be subject to adversarial
Qh, ~.' Q ' l', ' ' ' '

exploration rather than staff review, does not alter the basic structure of.

.-|p 7
~

"'' the proceeding in a pervasive or unusual way so as to justify interlocu-r.
.

'jp4 '' tory review of a licensing board decision. Commonwealth Edison Co.'. v
#, .J, (Braidwood Nuclear Power Station, Units 1 and 2), ALAB 817,22 NRC

@dd , ,. w; ' ; i
.y : .-.

', 470, 474 75 (1985).# '

,

%g-/+, , , 7, . %; . -j

k M,.$.;-[.,'. M. .< d.,~.Y *-''y. z. .
i.: RULES OF PRACTICE: INTERLOCUTORY REVIEW

_
_ ..

T y y f;Pl ';, . j s' g.' * Claimed violations of the Commission's Rules of Practice, standingr

-@?/Q:
. ^ 70 cretionary interlocutory review of a licensing board ruling. This is espe-

. c. it'' alone, are not enough to warrant invocation of the Appeal Board's dis-

.d@N.@.w$%,,e,' . '
.i'

Os st, _.

I i O..,~fr./ :v ,. .* 4 Q @ cially true where another remedy is provided by the Rules of Practice..s.g. %. (, c. ,, . , .

.ty ,g ,' [~ w. ,.
.:; u - ._. , 7 : . :

s

. ..
- .?yg, .h . f.Y ' ' RULES OF PRACTICE: INTERLOCUTORY APPEALS,

[$g.:9 s|:<.,7
,

:7 - . (INTERVENTION ORDERS)
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-
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v

g %c;[.,P@{J '
g :r. , . f ', " I '[- P 5.

The grant of a petition to intervene is appeal 6te immediately on the
, ,

- question whether the petition should have been wholly denied. See 10
m A' : i. 4 C.F.R. { 2.714a(c); Zimmer. I1 NRC 860; Detroit Edison Co. (Green-
''',1 * . . / ' wood Energy Center, Units 2 and 3), ALAB-472,7 NRC 570 (1978).
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7[ g . ... .
. Troy B. Conner, Jr., Robert M. Rader, and Nils N. Nichols, Washing-'

@ M ' ., ~; .. .. , - ton, D.C., for licensee Philadelphia Electric Company.
'

%n.d.p e r: w. .

;"i;T.%o ?'i,f.WA G .' W , %a +.

.

, Robert L. Anthony, Moylan, Pennsylvania, intervenor pro se and for in.

.QN[h;?.i %' $ffTC.il'>p[de@M.'%ic .> ?ESJ, d;Mb:.).d tervenor Friends of the Earth.2 ..

| . -|r: g ,7 2;j n. 4 ~' ' '
|C .*;f :#:..?' s ' . err

*
.t

y. 4;"
..

r s t.; c .,.: .?, Benjamin H. Vogler and Joseph Rutherg for the Nuclear RegulatoryW.S.,,s ,,~#' O Commission staff.*

,q s ';o .. e,
w p. ~ .. :- ,-

,

#e. .,. 'b.;i 7
* ,. .*M; 2 :s , a:',.

t' f. - . '. ,i .r .
W% 92 w .% .2 MEMORANDUM AND ORDER
Q')h_d W M W Q. x?yV:: QWe

4 #'L,'f ? '' ..:h*~EQ *e.M M:3
N W W J.X / M. - @ % C W
' . ~ ,

.

% pdm ;.@3 We have before us Philadelphia Electric Company's (PECo) motion
g+wc, .

h. hN. ', ~w :h
$$ [; f r directed certification of the Licensing Board's March 13,1986 ruling
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on Robert L. Anthony's petition to intervene and request for a hearing;-., / *'
_ . -

*4 .-j]i.Qh f.c.d , in this operating license amendment proceeding. That ruling conditional-5-n

Y.';."4. , f . M ,e ,y ly granted the petition subject to the Board's later finding that at least
one of Mr. Anthony's proffered contentions is admissible.'

" I S N ,..r. ' .'NN , _' [.'
i: .. ... -s

. :, f.W W. This matter began on December 18, 1985 when PECo applied for an, , ..-

O: amendment to its operating license for the Limerick Generating Station,^'.
, p, . ' . . ,. f. .,7. .n . .9.p,, . . M.V :. v. Unit No.1, located in Montgomery County, Pennsylvania. The amend-
., .

.

i.s.
;y, s ?g .M .i4, % .,.. . - ment sought to revise the plant's Technical Specifications to allow a one-
' N 2 .4 d ,.' $'|]'pz d.il . [, time-only extension of the interval between surveillance tests of the
u. , ..y. .%s.y OyR Wc excess flow check valves in certain instrumentation lines. Such tests nor-
,q ' ~ . , . 3 f. P f ,,
y J. W.k J .' . - ' '

mally must be performed at least every 18 months and only when the

4|$ ',::t,le's % m% @N g$ M'
plant is shut down. Under the requested amendment, the surveillance
would be performed during a scheduled shutdown beginning no later

. h *.'n.7."; E M G 6* M S M . than May 26, 1986 - a date some 96 days beyond the originallyf
M ,'/. % j g.; C M ,|1

'

designated time for the testing. PECo sought the extension to allow con-'
,..,

-LJf.%%'//7]Y ~;
"y, C tinued operation of the plant until the time other more extensive surveil-

,

W Mi. . . f i i..|m
lance testing would be performed, and for which plant shutdown alreadyn.7 .. -. g . ,

d'q W%3d . would be required.'
4@cs.,a $ s y p. On December 25, 1985, the Commission published in the federal~

, 5. . G,2 F. N"

.d. , |.,n .~ | . .,. Register a notice of consideration of the requested license amendment.
,

q.%.
, @ ._.n .<. y '. The notice explained the technical details of the amendment, the reason*;1

.s ..
.

for the request, and the Commission's proposed "no significant. T. R G , -. .

,
- hazards" determination. It then provided a 30-day comment period on

[- ' , ' , yd i , . J. - the Commission's proposed determination and stated that petitions for
, - - ~ WM; leave to intervene and requests for a hearing must be filed by January,

- . ,: s ._' , .y O, . , . . 26, 1986. Finally, the notice indicated that the Commission's proposed
...-' ' .c c
5' '. A . M; JM @c .. JL .6< "no significant hazards" determination would become final absent a'.

@ JJ W M E hearing request.2

/I.NNNf",[%M$@hh On January 30, 1986, Mr. Anthony submitted to the Commission a

@y' .''@', d s.%;g' $7hQpi! O i
- 'h eg' letter requesting a hearing on the proposed license amendment and seek-'

Ay ~, 77,'? ''. g9 ,,1
ing leave to intervene. The Chief of the Docketing and Service Branch
declined to docket the letter because it failed to comply with the Com-.

.
? .u ;g..3 ;.,.y , p 7g ..

mission's rules. Mr. Anthony was informed of this determination orally~y y, .. '

*n; p

M. .
.: 1. .;i, ":;

. ~ . . ~ ; M, % g.,f. . ? IfdFed. Reg. 52.874 (1935).S|1 y f.[Y #j I[ '
N NO 4 s . _ JG.W*,e ',I I", M Ill at 52.874-76 Under section 189at2)( A) of the Atomic Energy Act of 1954, as amended, 42

'd .?- A(
. C '.,' %f , |

YhNhM[ %
s U.s C. 5 2239(aH2H A). upon an imtial determination by the Commission that an amendment to an-

7% f[Mp@@y#hN, gf -
k'h operstmg license involves no significant hazards, that amendment may become.immediately effective

4.YM h y y prior to the holding of any hearing required under the Act. Pursuant to 10 C.F.R. i 50.92(c). the Com-
@h dM eh misson may make a "no sigmGcant hazards" determination if operation of the facility in accordance

PS %,w."v M / M M .[ g y %c dpN'1>$
by with the proposed amendment would not:N34Gf8Dgk [f

o c.

( " 3 "' '" ' $ 8"'6''" '"'"''' i" 'h' P' b*bi'"Y '' ' "''S"'"''' f *" "'id'"' P"'i "''Y
lhy M WA 4 evaluated. or

. . .s.;q rd f..;.l p W W JC et f.a'.e . . (2) Create the possibility of a new or different kind of accident from any accident previouslyt ,
' * *. t' S ,,- u

h* j p q .g; s y '.% ? ,'
y evaluated, ory

,[t .[g . M. 5
,

'

.TR; QS ' ' (3) Insolse a signincant reduction in a margin of safetyt.,a< < 3 .S - a .., ..

t .

, , . . ,

*,t .
-

'
' ' '
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.

-

,.7U.a s ,- . .
- - ,

#^'
- qt7, ;, g . ,.4

,

w . ,

..:u ,, , Q s * - W> on February 5,1986, and in writing on February 6. Thereupon, by a
.

t .. < . x.
c.4 ,

,, ,1 $. d . M
S.M',./ 7 pleading dated February 5,1986 (and received by the Commission on2. ,

$s wk February 7), h!r. Anthony submitted an amendment to his January 30M. M.-f a'7
''

n
..

s w
. i W,. ,. des letter, which the Docketing and Service Branch accepted and referred to> 1 &..,;.+,. ,, . . < . . . . P*

h y .. . Y [ * C. g. M U the Atomic Safety and Licensing Board Panel for consideration. In the

, '.fM9firc4.fr M
interim, on February 6, the Commission issued the requested operatingh[ J i;'QJ,: 4 ;r.,c

. .

'

license amendment. Unit No.1 of the Limerick facility is currently.

f .;g.pw . #. ,. m.. . n n wAM.3 operating under that authon.ty.
+ n. ,

,

d, m,B%. n:. ,.,,s,.w..eg,& ,;;s %.w
x ..sm,

. .,

4%. Both PECo and the NRC staff opposed hir. Anthony's interventionru .
..*s, an

.W d. y.,.*- M a 2 %'w,c petition, although not on precisely the same grounds. Taken together,

.' M jnJ,t. ,il d,7; p pa*: ,e W ; w~ 'w , fs,G, r.w
% they claimed that he lacked standing to intervene, his petition was un-

,N g.~,'
.

,N TWnn
R yf timely, and his asserted intervention interests were not within the scope

.[. p.|ci.
>

,

- A./
. .. - . .

a p * :. g::m: W w; w w of the notice of opportunity for hearing.w . -

ggf DQy,ty , yynm .a ..

The Licensing Board considered hir. Anthony's submissions of Janu-

Mf[/.M@dg@gy3h|}Sh[
4 ary 30 and February 5,1986 as making up his intervention petition.)

y| '.fiq Zh ;-M. Despite the fact that in his petition h!r. Anthony failed to address the,

, .y&. x;;.! :. p . ; ., y..m. A n2g , 7.y. live criteria in 10 C.F.R. { 2.714(a)(1) that a late petition must satisfy,r
-

g. , . . . ...

0%Q N ;6%.M'.h .fM.hN on the grounds of tardiness."4 The Board also found that h!r. Anthony's
me c g. 3 '. ? W the Licensing Board concluded "that the petition should not be denied,

G, . 3 pQQh' petition satisfied the other " threshold requirements for admission set1 '

, ;M~ F 1 ,m. &. g .. - out in f 2.714."5 The Board then scheduled a prehearing conference for^%, C*
-

-

'$1>.. l d;% hfarch 27,1986, to consider, inter alia, the admissibility of hfr. Antho-
Tf~ yy ny's contentions.*#' *,z

#. '|' , M ' .i ; ' On Starch 19,1986, PECo requested that we direct certification of the

W] Licensing Board ruling, in short, PECo argues that the net effect of the,

,
~

^ ,WJ '

ruling is to create an amendment proceeding where none would other-
. '

,. Z.a wise exist, and that this circumstance clearly meets the well-known re-,.
, m.

pM(, _; n W.._ , ._. . .$ '- quirement for directed certification that the challenged ruling " affect [ ]C. v-T

. j Q.y. ,, . . lo; Q Q Q q%Q,
the basic structure of the proceeding in a pervasive or unusual

:Mk@$ g manner."' hir. Anthony opposes the grant of directed certification as-

$. hh.}.<g p setting generally that the Licensing Board's ruling is fair. The NRC
@ @N74 4 gc$ $ [[g @3*gN,is

0 t
.4 staff, on the other hand, takes the position that PECo's motion is

.

Q pt '

.; V ' t g , p premature.:

Z g. < ~ . , C , ?.: .4 PECo's motion for directed certification is denied. The motion is
,

y pc.,y, ,,,, .,^,j.' 5 pN. s. s.yQ We. - premature because the Licensing Board's hfarch 13,1986 ruling did not, s. . m
. ,,& w?.i; q / E have the effect of admitting hir. Anthony as a party to the proceeding.M. . . . .<. . ,m

-

.z'+L , n .gm.m. s t cy.r}.
:C.* %[k q r -Q %

&;,Qup > W.*. t' N, s4t$9hh$ jMM,M ' M| %
, .

V 3 s,e Lap.s6-6A. 23 NRC 165.167 0986).

$dBh.p $#''M - 4 * u ai i69.

Y*$ $}ditr
'M*1 YMd.:f[h% - 7PuNe Servre Co. of /ndrana (Marble mil Nudear Generaung stauon, Units I and 2). ALAB-405,53 .a

W 1..A '..(n J. W; g @g,g)..
N';: NRC 1190. I192 0977).
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. .x: Under the Commission's Rules of Practice, Afr. Anthony cannot6-
.

'
- 9

.
.

. .g', - gf '
' ' y become a party to the proceeding until the Licensing Board rules on the

, . ,.

' '

, , 9' ., i f admissibility of hir. Anthony's proposed contentions and admits at least
' .i.; .S

-

M. .i. ' .b. one of them.' Until that happens, there is no adversarial hearing and
.t.

PECo has suffered no real harm. Indeed, if the Board finds none of h1r.i,d ,q.
' Y ,)j

' .
, .,

. f- Anthony's contentions acceptable, PECo's instant complaint will be
f.p[f, ' O .'

.; .

" 'gN)@Q M . E ,.' 'i.ig , ,. @ } tervene demonstrates standing to be heard and good cause for being
moot. As we have said before, "even though a petitioner seeking to in-*

f$
, 4. late, unless that petitioner also submits an acceptable contention, inter-. ,r.y! , .gjgN 4. c 3,; ,g,p. 3.. .ngg. . . - 7,;.: .,; ,. g. eq '

.g :m< , . , o . . , . .-Y. .- i.u r :.
vention may still be denied."' Thus, even assuming PECo's complaint is/ w -

w o + , ,
. ..

meritorious, PECo should have deferred seeking our intercession until

. $'. .e.
. N 7,.M

dT.f;j9 7, c , i . ., the Board granted intervention to Afr. Anthony.'

g ;M.. j.:M U( Even putting the timing of the instant motion aside, we note that the
W, @d~ w. Q .g>; N.,.,'3. Q ifM
@Qg F '. ,4i5 a?.;'t." .

; Licensing Board's ruling would not be a strong candidate for directed.
. s .. . u,,.:.~ s
' q.| certification. The gist of PECo's argument is that the Licensing Board's
.;t..'. ruling violates the Commission's rules and precedents. But as we said

j . &~. . . ,
*

Fev -.g. .

4-
.

.,3' .[~ only recently,,~n y .-
- Q. g s' t |, y, e q 4, _

{,..g !j. .* gj [' " 1 . , , j .fh [tlhe basic structure of an ongoing adjudication is not changed simply because the-

ND./e s t ' a c"IM. 3/.% admission of a contention results from a licensing board ruling that is important or
9 . , ; - W; sr

'., novel, or may conflict with case law, policy, or Commission regulations. Similarly.'- -

,..,.' -.

-"? %. . .s
. . . . the mere fact that a party . . must htigate an additional issue, or that a matter will- - * ' ' 'e

;
' ' .O be subject to adversarial exploration rather than staff review, does not alter the[' [ , ,,

.9 basic structure of the proceeding in a pervasise or unusual way so as to justify inter-' '
5 '

;
locutory review of a licensing board decision.'8. ., ; ~

s
,

'

*- - ', q
_

,.
~ ' -

/ Simply stated, claimed violations of the Commission's Rules of Practice,'

' ; ' standing alone, are not enough to warrant invocation of our discretionary
;Y - Q, . [% #[' interlocutory review of a Licensing Board ruling." This is especially true
,

,
,

yu 3 ~ m,
..5 5

.. . 9::a
7 ?>: 9 ** 5. .&.- a i"9.,, a , .'.. ; q .,A' ,d = N ? -W .6

=

% Y<ph. fabu, ,

'. 74,3@5 h3 7N W|' w %,M '')} EJ..t.15 f
%d)W j7Q(if Q; AQ.::y-GAQ( ;.*. 4%. f. =5'. mWv :p g 10 C F R. 6 2.714(b), (s).7 ,

.yLf n a Q , . '-f-J 7,p&ga *.
Ty 9Cmcmnari Gas and Electre Co. (Wm. H. Zimmer Nuclear Power Station). ALAB.595, || NRC 860.

,
. 865 (1980)

,.!J/.., '7 g . i .' / 10Commourali4 EJaan Co. (Braidwnod Nuclear Power station. Units I and 21. ALAB.817,22 NRC'

.. .a

e . [ I J ' . ". . .! f. T w . , '.V,? J 470. 474 75 (19AS) (footnotes omated).
.

> ..,'s.~, n i a ', The licensee takes pains to point out that, in this caw, the result of the Licensing Board decision may.P '4
+ 's 'i. . - b(J ,y/ finR'

g
, '6 M'.

be the " initiation of an adjudicatory proceeding which otherwise would neser take place." Licenwe's. ,y

d. D ,.7N< [d C - ' + ' Motion for Directed Certification cf the " Memorandum and order Rahng on Robert L. Anthony's Pets-

y N "O ' T . g; ( J' y . ' ' ) . f, tion for Lease to Intenene" Blarch 19.1986) at 3 4. 24 Although this factor was not present in Br.nl.'

IMhU@jM[y.f fM,4 P. u'.@M9 k,J/. - wood, the difference is not significant. It may be true that interlocutory review of the Board's ruhng(OM ft

t.'s C 1%?;M5.M,$[M d$Gfk[*[
might obstate the heanng completely. The same consideration would be present, however. had the

Q%fh Licensing Board wrongly admitted, over objection, a timely intenenor. Certainly, in that case, it could

.7p M k Q not be argued successfully that directed certification would be warranted. See hermia Electre and fower

Q O N h[*[@:S 'bh* m;KM(.Q - h'gd 4 Co. (North Anna Power station, Units 1 and 2). ALAB.741,18 NRC 371,376 fl98D. Quarme Duke
%T - Power Co. (Catawba Nuclear station. Umts 1 and 2). AL AB.687,16 NRC 460. 464 (1982), vacated m.k ge pi4

' Q[g[5M'Ef8 m,N rM N [M.>@ part on other grounds. CLI-8319.17 NRC 1041 (198D).

% .MQ ,Y.* j k ] (;9 ;('T 11 But ser Brantwood. 22 NRC at 476 79 (Mr. Moore dissenting)
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hMW#.f where another remedy is provided by the Rules of Practice, as is the
&, . : ,f.. . .}[g; w. <#@.$q%'k..n

pWg.m. . _. .eua case here.,. ,< 6. M.- @, g % 4 Y.h M e.,W"%. .
.W4 .

.a..

,;4a p,ffh7M[M$[id
y.

; M c. N Should any of Mr. Anthony's proposed contentions be admitted by

k'J.~4.f3 n'MSXM %
QY@ the Licensing Board, PECo would be free to seek our review of the

Mmp!.M',;d@hd?np$w$$p%
;.G .

grant of intervention to Mr. Anthony under 10 C.F.R. 5 2.714a(c)."
e' M.*~! $$M3 Q That section provides that, "[aln order granting a petition for leave to in-

& .IM tervene and/or request for a hearing is appealable by a party other thanytk.,;df, C uA p yq.

W,8#.dj@f.fM;r@,83j.Q(,
;.:

2; mh6 the petitioner on the question whether the petition and/or the request
.

87N?SOeYh 2 for a hearing should have been wholly denied." Contrary to PECo's as-

.,':j@ihYe@$h)SO$M'M.W.)'5IM.k 8M, Mhk,k68.iM ~
sertion that the Licensing Board's intention to attempt to complete the
proceeding b fore the May 26 scheduled shutdown renders an appeal

Nj.Md:h under acetion 2.714a impractical, such an appeal would offer meaningful
Q Q M BM W@ @}$@fS.8hg;2iM*gadh relief. In light of the Licensing Board's stated intention to proceed on an

$5$.: $$j 4% $ expedited schedute, PECo may file its appeal immediately upon the is-

; M K . % C'; & ff Q Q, W @M) M
W. dIWWMi.M r;$@rt

suance of any Licensing Board order accepting one or more of Mr.
r Anthor.y's contentions. At the same time, PECo is free to request that

g.;S $ fM;Q M d3/M db. the schedule for responses to its brief be expedited if there is a basis for

M p M k $$' j @$h, R . %gf% such relief. Because the principal issues in such an appeal likely already
. wop 4 have been addressed in the directed certification pleadings, there does
A. c. , g,s .,R.m.:.t

.

- w fy..,

,1c;M M '.d::.ty not appear to be any obstacle to such expedit. ion.
V e M, e;ei; A |MyA.@g The motion for directed certification is denied.p. , < q-

, . % * R %m.o-Y. . , It is so ORDERED.p p.y ;
'' o . v. :e
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i' The Appeal Board denies an intervenor's motion to reopen the record>

.

. n |. * .'..;
. ,%., and introduce a new contention in this operating license proceeding.

. . , . . .
*

.ss w ! d h m .,H y%;4 .n.r&M%w%e.
. ......,,s ,_

:,0 g u gy4; - . og, c.O.
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?! ON9 To prevail on a motion to reopen the record, a movant must demon-
4.M' 1,cQ q,% i.hM.W. '< .hj$@':*-t, .//y .Upf 7 p,i strate that (1) the motion is timely; (2) it addresses a significant safety
. . ; '!, . , . . . , "

,
1 . p r .M, . S . -
~ '; or environmental issue; and (3) a different result might have been
! ..c / 'i,'n].'? reached had the newly proffered material been considered initially. Loul-

. .. ,.
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g ...Z ij ' ,5 ;',

7.Mf d M i | '3'!N. 5 ' M6 siana Power a Light Co. (Waterford Steam Electric Station, Unit 3),.; t

7,7 N..j.f'. y. 7. ? %., ,.' g
?M . -

. . .. n*JP ALAB-753,18 NRC 1321.1324 (1983), review declined. CLI-85-3, 21.a
. $N N...MMM. .. . . ,Wp NRC 471,473 n.1 (1985). The most important of these criteria is wheth-

kk [[MhfQD$$hh er the motion raises a significant safety or environmental issue.

W '.0! t d A N h .j' p. M , kbbh t
ALAB-828,23 NRC 13,19 (1986).
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.
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MEMORANDUM AND ORDER

T W'f4td dF N % ; M 2 Q g;S
*

4 ..t p

W.m.re fr@wMD #-%MMEii Air and Water Pollution Patrol (AWPP).' As explained below, we deny
p;9 W n n We have before us a motion to reopen the record filed by intervenorb

L.% m,c,- :b.NsM,ss6.n.nxo!the motion.-

,

k IN M,hDh9Nf:( To prevail on a motion to reopen the record, a movant must demon-
SMh. i$ bhMd strate that (1) the motion is timely; (2) it addresses a significant safety
N T DD PN'8% MIE M or environmental issue; and (3) a different result might have been

kM[it)WhgNyDW 'N.g g g g g g g f y re ched had the newly proffered material been considered initially.2 The
- yQh most important of these three criteria is whether the motion raises a sig-

,

, M M Z Q g G yki W nificant safety or environmental issue.$ AWPP's motion clearly does

dsy.,:21D.w'W:gse ]g. $'. '
M not. That being so, the motion fails and we need not address the other

v~

. mQ. %.9e ' y@. g.g.cgisg.%y "
-

cE :kf 7 two criteria.-qi y. q.7;7 / The Environmental Protection Agency (EPA) has established maxi-

nM=W7~5W.u.pM.F4, y.t.o.,.M.. . MS3 N#pM.,4@.hs WW mum contaminant levels for certain radionuclides (e.g., radium-226 and
. rp.

%&a%n..26R* y+4 other alpha emitting isotopes, and radium-228) in community water sys-e

tems.' At an earlier stage of this proceeding, AWPP sought to . troduce
.

in

i F)%fekMWY, %/Afc % HW Mf W $$b.'$T.Ca contention alleging that neither the applicant nor the NRC staff had ad-f

D N M M % h /[M M E*'
.

equately considered the potential release of radium-226 and other alpha

9[Ni h/M.'/,/ n: 'h*R :.5 % wh emitters, and radium 228, from the Limerick facility.5 AWPP suggestedM f 1,
pf A Q 1 q$,'yf;[ lh

7

f ;'y.E}, * ?
'.''1

[.
s4 ,y,> , , . s,. ". m m 3 , * ; r.U* ^*. "* -4( # m,t J J

t > %j=M'.;K. 0Q D. iS[MW' M :
' *''*

.Dy ''d,. :. |'*

I kt'.did-M. nee / h/n% 4 ffs'. ,,

I
.. .M. See Air a water Po'lution Patrol 1%fotion to Reopen) (September 27.10856. A% PP riled the motion

W.g.yg.% W[FN-M C.ygO MW: with the Licensing Board. Because that Board had already issued soeral partial emtut decisions resolvinghS 'C" M all issues in this proceeding. it referred the motion to us. Licensing Board Nonce of October 4.1985 f un-

N #[M(.h,)M.u@d.I'sM
.

.i n ,A u published) See Verromoren Edson Co. (Three Mile Island Nuclear station. Unit No.1). ALAB-699.16
'

- h% N RC 1324,1326-27 (1982)." " '

h .; JM 2 Lomsena Power & Ler4r C.a (waterford Steam Electric station. Unit 3). ALAB.753.18 NRC 1321. ' [ Tf
#

.*. Q- e . .N W w? @ 1324 (1983).rrva w dedmed. CLI-85-3. 21 NRC 471. 473 n.l (1985).

O*'*Mgqd,r,st Ah, Y m, J AM' *Ng,.$ ALAB-828. 23 NRC 13.19 (1986).o ,
.

4pM g Scr 40 C F R. 4141.15 (1985).
My4. QN.:. ,p.t 5 New AwPP (Romano) Contennon re Gross Alpha Uune 26.1984).s
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.
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i
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,
'
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,. ,

, ,

that these radionuclides, presumably if added to those occurring natural-~

-
. . .;.- .

]4 ly, could result in exceeding the EPA standards, thus requiring the clo-." ".-
' -

,

' ' . " - *; , :.? * ; , sure of many wells, particularly municipal wells within 10 to 15 miles of

*"."...,.'-.1
~ '- the Limerick plant.
%- The Licensing Board rejected the contention. It essentially concluded' ~

h<.-*'-
. .

, " . . N. C . , , .?,Q . ' 'c. ,.,$ j ', that the Limerick plant does not release the radionuclides mentioned in*

E' < I; DI' the contention, so that the operation of the facility can have no bearing
. N . 2.c'. %. , GO . ..b*@.....@(, on the maximum allowable levels of these radionuclides prescribed bysa v u. L ; -

, -

( < n , e '.7 y . f . 3 A .' i the EPA regulations.' In reaching this conclusion, the Licensing Board
~

.'. p q '; g.y [.Q'' indirectly referred to the Limerick Final Safety Analysis Report
' . . .p' r c i,. 3

,

if n ' t 3.p i . (FSAR), which indicates that radium-226 and radium-228 are not.,- .

. . ..

<M W among the gaseous or liquid efnuents that may be released from the
...w

, , - ' , a, ., C.m. m : g.

s s 9 j;;sM ,' .NF,M.i ,qn,.f'
-a. .

Limerick plant.7 AWPP did not appeal the Board's determination.
,

y
AWPP's motion here renews the claim that emissions from the timer-i

~ g] ( ": ,- f,,

' ; </ * t"n ick plant could elevate the levels of radium-226 and other alpha emitters;;y
4 @j .,: or radium-228 in the drinking water supply. In support of this claim,

,

y ...

';A /. s~ , v .'if . ', AWPP now relies on an August 16, 1985, letter from the Pennsylvania, . ,

+
,.

|3 j y, Department of Environmental Resources, advising community waterT
'

- . ' ' . F
"

, ' -( "; . i.J ' suppliers of a change in the monitoring requirements for these radiologi-
.

,
, ,

-

.

_
+j. cal contaminants.' But nothing in that letter suggests that the Limerick

facility is contributing to any radioactivity in the drinking water supplies.> * '

{ .- .

Nor does the letter or AWPP's motion to reopen contradict the Licens-' ~ '' ~ '

ing Board's earlier conclusion that the Limerick plant does not release'
* ',y-

-
the radionuclides that are the subject of the motion and the recently'

- changed monitoring requirements. . loreover, the Final Environmental\
,

Statement indicates that radium-226 and other alpha emitting radionu-f.',.* - ' >

[ ,.f ' L...I cN;? clides, and radium-228 are not expected to be released from the Limer-'

-

. - -..s,.

, e'/.M.*q,%'u%g . f ,4,:hB
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W.. w'fW ick facility.'That being so, AWPP has not demonstrated that any signiG-w

M M @ ;.jy. @ % Q cant safety or environmental issue related to Limerick is presented by
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/ .[. [i 6 Licensmg Board Memorandum and order or August 24.1984 (unpublished) at 1416[ . * . . [[ .

. 'j\ r[a d'.*e N[ ,*'''''k br ?;%ff 7M at 15, cdurg Applicant's Answer to New Proposed Contention by Air & Water Pollution Patrol

?/h ,y/p > p,,$1 ,g|ep Relaung to " Gross Alpha" (July 10.1984) at 7 n.13 Sec Limerick FSAR (Rev. 3) (March 1982).
' j @3N$p!N 1* .N f *jgMe .[.g|J,{ Table 11.211; Limenck FsAR (Rev.16) (January 1983). Table 11.31.

./ , ". M '[tD N(ii Mh.*.i 8 Sec Letter rrom Fredenck A. Marrocco. Chier, Division or Water surpl.cs, Bureau or Community

- C, q; .{;,O[g.7 .M './- j: A: ge Environmental Control. Department or Environmental Resources. Commonwealth or Pennsylvania
Q',7 ;y,7,M,M ^O
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fx .da f August 16. 1985). appended to the NRC stafr Response to Air and Water Polluuon Patrol's Monon to
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/ ".h, .'[ I .,'!* % '.y'9,4s k* / Reopen the Record (October 22, 19,95),4
*'D' f

;' . J i4
' ' NUREG-0974. Fmal Environmental statement Related to the operation or Limenck Generatmg sta-
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. .s. (Check Valve).. .. . . , . , _

% '. ; .. .' ' Docket No. 50-352-OLA-2*
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PHILADELPHIA ELECTRIC COMPANY

\t - < (Limerick Generating Station,
,

Unit 1) April 11,1988. ,
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m. e. ,. . .,

' ,:.,.. e- . ...

23?J '[.y w . M.5 Ed The Appeal Board denies intervenor's motion for a stay of the effec-
2fjj@hT.C.'!@K.''UF.j W@,.M,y . .. tiveness of two license amendments under which Unit 1 of the Limerick
>+77, . W ?|. -2 . ' f.

1.f.3
m . s. . .

Generatmg Station is currently operating.t.M2
. . .

*

. . >, %w . . ,. . < .t. ,. . o , ,;-1, : .
3

.s: tw .

.t . . .
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*, yg.jq d. 7. RULES OF PRACTICE: STAY OF AGENCY ACTION.

.

~;.~ (. y ;, , . : .,;,,.

, .

-gi';j;; O g,. '

. ,' Whether requesting a stay from an appeal board under 10 C.F.R.^
,

.. B. ,. ,, ..W .gf e ,' . .. ;. f t| * * *. . { 2.788 or one under its broader authority as the Commission's delegate
$ j Q W f :|Ci- v j.,'fiQ , J under 10 C.F.R. f 2.785, a movant must show that it is entitled to this
v.

j g 'M j d i N d y,s_,*P h e % p lI equitable relief based on an analysis of four factors:.ms. . a W, - nu
CT.M. .u. . .u -efe d M M N M S'&
h [$,.y(7.%.,h@.h

.9
~

*$hQ%@ (1) Whether the moving party has made a strong showing that it is likely to prevail
,.

. AU e.", .^ N C ,,j. j,jy,>G- on the rnerits;
.

-M[[.-l, r E, S:|, , * d. - -' ' . (2) Whether the party will be irreparably injured unless a stay is granted;
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[. O) Whether the granting of a stay would harm other parties; and
.

'

t ,

. .e , . . . . .j

;p, , , , , . ,
4" T 1 (4) Where the pubhc interest lies.,

j. J.:,.;, - ' i.- *
,

f, *m w . . .m . . ,- .- ! See Northern Indiana Public Service Co. (Baill.y Generating Station,h:<2
t . . . _
gb.

i$e,i'?*W|'. 4_ ,
s .. '

Q ,4. ,.
. .

,
- Nuclear-1), A L A B-224, 8 AEC 244, 272 (1974), reh'g denied.

~ .sk,. 2.r. . , t t .jf .[ ALAB-227, 8 AEC 416 (l974), rev'd on other grounds. Porter Countyp?GhSh.m , ,
.,

:~

:. *$ w.
g., . p,g. . . g. ,R. ~n.|,~;. x. '3 2.,.;'.,-- +

'' Chapter of the 1:aak Walter League v. AEC. 515 F.2d 513 (7th Cir.
%..

A~.... jo .p;; 1975), rev'd and remanded. 423 U.S.12 (1975).
.: o. .. - -

W.W: W, %, '

o.y n., +, .
-s^, A

b g y):' m.n w .,'
<; . a- ^: y RULES OF PRACTICE: STAY OF AGENCY ACTION

[0 % :dc.,s.1 >N;. :, .:gy . r~ ./-G ',(IRREPARABLE INJURY)yNn.,.
- y.-

'

.,a
s.

.

The second of the four stay factors, irreparable injury, is often the$y.f y, y# !.%, .$90f./.,.,

p' $ J,(2-g u;4;[. u
, , , . most important in determining if a stay is warranted. Philadelphia Electricc ,

['; ':
#" '

Q2 J' . % ^ Co. (Limerick Generating Statior, Units I and 2), ALAB-789,20 NRC
,

L T. >. -. .J .. , ' , ' 1443, 1446 (1984).'

> w. . . .m. .a,. , , a .y ..7
_ . . , . . . .

,

! .
.v..-,-

. , . ., e. ;

s m, A g, > . p
.

t - n .
' #l. c6 9.: ,' , .

.w , L g e - RULES OF PRACTICE: STAY OF AGENCY ACTION
w. ,$,~' ' eS. (IRREPARABLE INJURY).

- ~ . .

"

;j , Speculation about a nuclear accident does not, as a matter oflaw, con--

.,
' '

stitute the imminent, irreparable injury required for a stay. Paci/7c Gas:. s .
'

'

' ;E
. .e ; and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2),

~'|'.__ CLI-84-5,19 NRC 953,964 (1984).r

.e . .

% ', . '''r ,

"
' ..

~

.-c.:.i.
' .. ' RULES OF PRACTICE: STAY OF AGENCY ACTION..

g n ,~s"g;m .
,

. m.- ' /. . .c'.' (IRREPARABLE INJURY)p,.
v%w.. ~ .. .v ..

6

%g@ij; Adj9.i ."hyu%/I;['}'Ig1x,I..'t : f : C ?,fA party seeking a stay is required to demonstrate that the' claimed ir-
/- . x .s . . i:, --.

;

, ,
. i

Y:!.j, f';. 7 |
~

"| Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-820, 22 NRC
? :4 reparable injury is both certain and great. Cleveland Electric ///uminating

' ' ,'f@;
~

.
-'

,

4 , . "; .
,

743, 747 (1985).. . .
-
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p A .' . ;a. g . '5;||4. O MEMORANDUM AND ORDER
t| f p|h.W ;, @ Q .:.

W M,~j,p x c % c %. %; & : y ; >I''; N;'~'@; a m >We have before us the motion of Robert L. Anthony for a stay of the
s .e <.

f,M,u iM.) . ., .. N, A -
% .' O,,, p 7g.

b , Wh. c'~::
.

,,s.

w @c w '' Z.a. Limerick Generating Station is currently operating. For the reasons set
pM. m - effectiseness of two license amendments under which Unit 1 of the

'

:
3 :a . .

9QC.':.|m)"'
,* '

. - '.
f K Q', . , .4 ,- |. 3- . out below, the motion is denied.
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9t@f . * * ' On December 18, 1985, the licensee, Philadelphia Electric Company
A;g. . c D:- % .

'.@ Q -$.-..%,:,:.; ," ^

.. . . ;|s,.
' ^

{ (PECo) applied for two amendments to its operating license for Limer-~ys%,~. . . s !,.
. -. .

ick. Amendment No. I sought a one-time-only extension of the interval
; , k . . J.V . * .; U 'j
r,.7f s.M.,,. , _c:: .. between surveillance tests of the excess Gow check valves in certain1 ,,

c.s%. ugc & g h. v .. y, : :> w g ,s.,.1 instrumentation lines. Such tests normally must be performed at leastv m 1

s4.!. s-..,D '. - : m q every 18 months and only when the plant is shut down. Under the% m

d)QN(@h.M|[h@5Ndk '']]
W;.

$'NdN requested amendment, the surveillance would be performed during a
4 JMf.V 1 hT, M ". scheduled shutdown beginning no later than hiay 26,1986 - a date

N # N g D. O,,+ M..:.W.1@2,W 9,
some 96 days beyond the originally designated time for the testing.

% w .- .

>r ;s < , j PECo sought the extension to allow continued operation of the plant
.

@&q.m . yS.. . .t.-.-5 6 ; A T. 3 4 Wm,,h.y '.;funtil the time other more extensive surveillance testing would be per-
ew ;

< ..

;.

M..o .pp.@4WN.,O[WY,NMi$$ .4$-
formed, and for which the plant already would be shut down.' Amend-M

DCM. ~ ; , .. ment No. 2 sought a similar extension for the testing of primary contain-
W W M ',', A ,7,%,...<..4

~

E ment isolation valves.2m - , .

$,.$f -
. # -

$_QW.?/ c,C :.1,.;,:!$. ' , ,
Notices of opportunity for hearing were published for each amend-

, 3
s.,;Oy'c 8, , . .~

ment in the federal Register on December 26 and December 30,1985,4'j
3m

R$@y 2..-UUS:$p$ ' '' ' .M " . posed determinations that both amendments involve "no signiGeant

,.

' fi, - : . _- t a . respectively. In the notices, the Commission stated that it had made pro-P '> M

$ t.M 2 |'' '
', - hazards." The nonces also indicated that the proposed determinations: -

. gw s . ri would become Gnal absent a timely hearing request. As noted above,
*

,

.n .

the amendments liave been issued and the plant is currently operatingQ. % ,<, -

, - pursuant to that authority.c 6,. a
Q fi " '

' i' Nfr. Anthony Gled an intervention petition after the deadline for such
. , . _

submissions given in the notices, and then petitioned the Licensing".1 .
,.

~ Board for an immediate stay of the operation of the plant, pending
-

M .f . - - .

' Jf.T ,- t
' Board action on the intervention request. In a prehearing conference:3

jW%@N h..M.M.4.v; h ~ g 'O EMlW h.i[$
held h! arch 27, 1986, the Licensing Board denied the stay, claiming a

. y.- . A lack ofjurisdiction.3 Thereupon, on April 1, h!r. Anthony Gled a meager$d
f % ,ae -phy T em W 4-% . . %

.

one-page motion for a stay with us. On Apr.l 2, he sought to supplement
.~'m

. i

f.kfdM' h. , ; ,SN p3' 1% id5 ' . .c, .1
his motion with his earlier Gled hlarch 24 motion to the Licensing

,' t .' ~' jMV. -

. . 'pj. . c. ; y ' , -gH ,, .,,
,. ' g"U >; ,

[
t . } ' * ~ | ; ' [g, : . e . ,. '. .* .m. . , ; - .. .

. ?, * - : . . ';. y . qW - .
?m ..

,a , ,, ~ yy : a.. , . w e.

p .M .k,G$$'!W !R.*h,_ t rk
r

nb h. W Y hpw 4 r N.e.y.] w
1

'
-

#+ ''*j#, .@pamM:m
ppg...D si.W[* -

. :*! >-

fd h!-V I
. 7 ') $0 Fed. Reg. 52.874 (1985).' '' ?- - *

250 Fed. Reg. 53.226,53.235 (1935).
', c i > ; .3 . . 3Tr. 811.
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Board.4 Although Mr. Anthony's procedures are a bit unorthodox, we
'

.

4e 'T*. . ~, .{ will consider both filings together.5
'. ''''

.u,
. .' . . :1 Because the instant motion is easily resolved on the merits, we are*.

. . .WMa 7. ." . '

denying the application for a stay without awaiting replies from the licen-.i

' ' 'i.. . < - -1 see and the NRC staff. Thus, we do not address the potentially signifi-
ce*, . . -

'

.,

p, . , , 7Ad cant question raised by the Licensing Board concerning its jurisdiction to
w..

.;
. Q . ,. ,c 7 . C.-q; ; .* ?..gm,A 'f

. @ ' 4 ' ' " ;<
--

.

9 N... stay these license amendments.*

$ g| M % C In his motion, Mr. Anthony states that he seeks a stay from us pur-yA . . . - ,f suant to 10 C.F.R. 2.788. Whether requesting a stay under that section
'

.
,

. gg .
. - \. . ' . .
, ' . - *

or one under our broader authority as the Commission's delegate under
,. . .,.

. : m. .. n. ,

1. . .; . 'f.' ' . 1.3 ' N
T S g. % ?,' *7 5

10 C.F.R. j 2.785, a movant must show that it is entitled to this equita-
'

. .

g ;t.y.c - :;3.. )/ h:, u. i ble relief based on an analysis of four factors:
.

j,f h O f %,. PsN,7.D .,,.Gp' . ". .: . g , s * - -

7;t,,, M . - (1) Whether the rnosing party has rnade a strong showing that it is likely to prevail. , ,

W 3 17 .e O ,. j . . , . ' on the rnerits;y .; -

<

p ,g ,f
. -'

't,,"
.

,

[, @ ''*
(2) Whether the party will be irreparably injured unless a stay is granted;

.

,* *M. .w

[, .''
, ,

.

A 0) Whether the granting of a stay would harm other parties; and
a

w n , ,

;O ;1._ ac. . .

(4) Where the public interest lies.7. ,-
,

,

< ".
,

' . As we have stated before, the second factor, irreparable injury, isCe
'

'

often the most important in determining if a stay is warranted.8 M r.+

Anthony's " analysis" of this element, however, amounts to nothing,
,

' '

1 more than his own ipse dixit that "[slkipping the valve tests makes [the]

.

'U

'k
. 4 in a decision dated Arn! 4.1986, the Licensing Board designated to rule on the intenention petitions_ . ~ ,

y or Mr. Anthony and a second petitioner terminated the intenention proceeding. It ru|ed that Mr.'O.2., . j ...
..[ W f 1. ' ? h[(; C n /i.*J . f * ff [., g

M Anthony's petition on Amendment No.1, which the Board had conditionally granted in LBP-86-6A,23* \j / $ NT. - o d e. r3 M. ; NRC 165 (1986). should not hase been admitted in the first place and that Mr. Anthony had failed to'

>-N'..

' JNN D 9 i ' S %.7 I- proffer any admissible contentions. As to Amendment No. 2. the Licensing Board denied Mr. Anthony's%}t 9 .f @ Q , ,, , ~.h [i 1. 3 [1[
,

petition for being unumely. The second intenention petition on Amendment No. I was denied because
a o p ay' *-- /, .i . * ' y - ' + - Q ,* it failed to raise any issue within the scope of the procee1ing. See LBP-86 9. 23 NRC 273,277 (1986).

*

**i--D- ; .s
, , . In that same decision, the Licensing Board also reafGrmed its oral ruling denying Mr. Anthony's motio.i*

for a stay. /J. at 280., ,. . .
;. b . . -. .. # 5

' *

We note thnt throughout his invohement with the Limerrk procee.1ings Mr. Anthony has often
5 .;, j' = . ; ." j ' , , '*45 failed to prepare his Ghne in accordance with the Commission's Rules of Practice.10 C F.R. Part 2. He.

," [ ' , ( ' .;~- (/
* J has been warned about this on numerous occasions. See, e e. LBP.86-6 A. 23 NRC at 167 n.3., . .

J j 's 'e
ALAB 778. 20 NRC 42,46 n.4 t1984); Apreal Board Operating License Proceeding order of Aug. 5.yy 3 '. 4 1985 (unpublished) at 2 3. In the future. should his filings with us related to these incense amendments.. ..~ .

,

. Q h.i ''.? Jf, *d Mj f.' Q/.i fail to conform to the regulaticns, they either will not be docketed (and no lease to reCle will be grant.
\

dg @MkQQ7%%%k'fThpM %?| DNfi> hi'5|
ed), or will be summardy denied for failure to conform to the rules.i

6
Although we do not *each this issue.,me question the Licens.ng Board's conclusion regarding its juris.. . ' ;A

M W b y',.,,. ',.[, % 8?. J .I',.'.",4. diction because its purported reasoning u so cryptic.

M?1 D ,'i.$j?,% $$ @f,
.

See Northern Indona A.Ac Servec Co. (Bailly Generating Stauon, Nuclear 1). ALAB.224. 8 AEC
. %.3% % Wc 7

Mf. W, *4 244,212 (l974). reYg denied. ALAB 227. 8 AEC 4I6 (l974). rev' dos other gmundt Poner County Chap-*Ve '.. . , *s < *'
ter of the haak Walton f.eague v. AEC. $I$ F.2d $13 (7th Cir.1975). rev'd and remanded. 423 U.s I2.zy. .7,f c.un (1975Lp (g 7'{ "j .7 ,' s Phrladena Decinc Co (Limer,ck Generatir's Station. L' nits 1 and 2). ALAB.789, 20 NRC 1443,

~-

~ L. 1446 t1984L, ,

.
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$. p ..< $ %;s.Y U.a- D. v.M;i [v probability (of a nuclear accident at Limerick] imminent."' He offers no
sC;e..'x foundation or substantiation for his belief. Such argument is manifestlye eM^,M A. y .c s v;<ar. w .! & n .

'

e- p'.g @ w.n. insufficient to support the issuance of a stay. As the Commission has ob-
..

.wcop,$r',h{.'J%[q t . .t;m.ppJ
.- ce

iMM NN M served, "[ilt is well-established that speculation about a nuclear accident

khhhkh h [i hh jhiN:$;% Q required for [a s ay]."lo Further, we have recently concluded that "[a]
N $ does not, as a matter oflaw, constitute the imminent, irreparable injury

5N. Y
f' ~ hfd Mdd ik party moving for a stay is required to demonstrate that the injury

[f
,;dr4Rpff$tKM claimed is 'both certain and great.'"" Thus, it is apparent that Mr.

i.jT%$h@M.
'

U$/M@M4%
Anthony has failed to show that he will suffer irreparable harm if not

.~ e;t I y Mg granted a e,tay. Similarly, he ofTers no concrete indication of why theg

M . Wo n.s. A .,, g. d . ~ 6. w?:; 4 ? F,,
1 A. staff's "no significant hazards" oeterminations are erroneous, and thus

e n .>c4

~$p$$K$g-g49$$d$$M Anthony offers little more on the third and fourth stay criteria (harm to
W .'M f,e M fails to show a likelihood of success on the merits. Additionally, Mr.?

I *

. Nhgg.f.3.:3%ff5E'*h other parties resulting from a grant of stay relief and public interest con-b Nh:I' h ?

k l N $ 9 e M - @W.. M- ~d,r..:
.% pig. M. J siderations) that would provide a basis for a decision in his favor. The$ r aw & C.6D%n,n |JWe .

S ": motion is, therefore, denied.
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@ D % $y a The background of these consolidated proceedings is set out in our
m..

@W.p.M@o
g,

h@C k.9 .)% m% W.o .b ;n. h .dfh@ d M k
y

Orders of March 13 (LBP-86-6A, 23 NRC 165) and March 14, 1986
. MM 7 (LBP 86 6B, 23 NRC 173). In summary, on December 18,1985, theA a e

%;hh%s, F.w.y%.s e.,M.4 A Licensee, Philadelphia Electric Company, applied for Amendments No.

<.- g e s, g t. k p $ k h M [D' 9 N k d ' N M @ A... ,J ?, %,.
L .~

p.9 .I and 2 to the Limerick Operating License. Amendment No.1 involved
). a one time-only extension of time for the surveillance and testing of
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.,r:~ . i. instrument-line, excess-Row check valves (" check valves"). Amend-*.. u
O,' ! - ! ., X . -

J ment No. 2 involved a one-time-only amendment authorizing an exten-..s
y ?.:', , .j'', ~ r n .' sion of time for local leak-rate testing on primary containment isolation,.,.Q.'' .fu y

J.N, * .,,..y g..;,.,.;/.s..
', .j valves (" containment isolation"), and an exemption from certain 10

-,

*

m. . ,, - C.F.R. Part 50, Appendix J requirements..

. .,d. 4/,b._.. W.
@. ; t $.cp.@., m! M,|&. . o,u

The amendments were issued before any hearing upon a determina.

hN.|f$/j(Mhj}gi.jy. .. ,
.w s ,

tion by the NRC Staff that they involved "no signincant hazards consid-c . by . g/,s;;.';
. , ,

. d[ YNY ,f Q erations" under j 189a(2)(A) of the Atomic Energy Act (as amended
M[ *. W.. ; ~ ,f , , by the "Sholly" Amendment). Notices of opportunity for hearing were
ys 1 f,3. y yqp g a.,- published in the federal Register on December 26,1985 (Amendment
p.!M.'. @ O'.1.. ;3. M.W. No.1) and December 30,1985 (Amendment No. 2).

,
''

;b -
. . . ,. ....q.s -

,; N .r m ,% c.. W V, . hir. Robert L. Anthony petitioned for a hearing and leave to intervene

Nhhh $ . on Amendment No.1 (check valvcs) by letters dated January 27 and$.Ah
.

q.4|{d et,JQ$j,ippm ' 30,1986. On hf arch 13,1986, the Licensing Board ruled, over the objec-i

? ' ,. ' 4,c; ?. , ,
an interest in the Amendment No.1 proceeding and had identined an

^

2, , ' _ tion of the Licensee and NRC Staff, that hir. Anthony had established,g ;
,t . ,.A -|.

o .

'g ,. u .<; (,y ~ [ag
. f .n y ^!!!J- appropriate aspect of the proceeding as to which he wished to intervene_'i ' '

...

Ni @L < in conformance with the intervention regulation,10 C.F.R. { 2.714. We
t. g .,Ek deferred consideration of his contentions, however, until a prehearing

* .n 2,
, ,. ,

. : " ' ;!p , i ,. ,J t-

conference which we convened in Philadelphia on hlarch 27,1986..n,
- s

;G' . On February 26, 1986, Nir. Anthony also petitioned to intervene in.'<. ' L"4 the Amendment No. 2 (containment isolation) proceeding. That petition
'

'

:s
* '

was opposed by the Licensee and the NRC Staff on the basis oflateness, ,

,- - 3- and on other grounds. Consideration of the containment isolation peti-,.

,' tion was also deferred to the prehearing conference.. .

J, - o M. ,. . On February 24, 1986, hir. Frank R. Romano on behalf of the Air4,.
~a ' ..w ..' . . . ,J rMi ,:

. and Water Pollution Patrol petitioned to intervene in the check valve

g'h'p;EN{,0%|dMg''fi j ,';.,[
.

,
,

M;rg$3EMk. W
h proceeding. His petition was also opposed by the Licensee and NRC

h M h 2~ ' Staff on the grounds of lateness and on other grounds. The Board also

W W M~ '.iM.WM.NrO,d,, deferred consideration of hir. Romano's petition until the prehearing4
*% g. . . . .

,,,m s x-

i p :e # W .,'. W W @/ M Y ,
f conference.q n.g.d On Alarch 14, 1986, the Board consolidated the proceedings and

..

O's %- . |$ h., y*:- [d directed the parties to appear at the prehearing conference noted above.
' , ; ,, . -. , , ,

'

4s y ,.q.!. . In the order below we dismiss Nir. Anthony's petition on Amendment- . < . ..

No. I on the dual grounds that his petition should not have been granted
y ..- 2cj'-, , $$'; 9

p.'eg 4,70 +[.'>
g M;j B". .

i, . .. M in the Grst instance and that he failed to submit any contentions within
bNdh.k. h.QQ.h

the scope of the check valve proceeding. Nir. Romano's petition on

kN.NM/ Myp@QNM.N , NM$h'g.gM@M #:i
Amendment No.1 is denied on several grounds, especially on the

$$@3 {M.t% $k ground of his failure to raise any issue within the scope of the proceed-
ing. Afr. Anthony's petition in the Amendment No. 2 proceeding is

y*[.f.N Y.9% A o;.:} Gf'y .e }y
4 denied on the grounds of lateness. As a consequence of these actionsy;
c. >sw . ...* t .;,,,

.

.

I y 3
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f a,
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c, ; . s u. ,

a*
< .,~.;;. .

.

. , , . , .- -

-: ....
p; .> : . , . . * -

f.).6 ', % ' g' there is nothing left to adjudicate and we direct that the consolidated pro-
,

,
'

'.
, .f , / . - ,q ,- ceeding be terminated.,

,

* n.,(
-

.- ,. . ,y, ..f , ,,

y G ', . -
. .

II. AMENDMENT NO.1 (CilECK VALVES)
//. :m q|"- ..::.,r y ,'.

_..; - .j' ' . , , . '. . & ? .* * * .

.., y;jo ' ; f R'v q 1/4 A. Mr. Anthony's Petitione
.. .

w s.

$ i[ ' ' f '_ [; .,
- ~

. . . ,

[' The Federal Register notice of opportunity to intervene in the Amend-
y.'q ^ Q '. S , fy ment No. I proceeding described the instrument-line, excess-now check

/. k r. ' i'4. ' ' . ' :e valves; the testing procedure for instrument-line, excess-Dow check
.

* Q|. g, J . -f , y s, . . .'3, valves; and explained why they cannot be tested during operation. 50

Mr.#. i;.4 .'N ]'}.],#by(}(' .
Fed. Reg. 52,874 (1985). In explaining why the testing could safely be

^
2.ph- i .' g.f J , $ delayed from February 19, 1986, until the scheduled plant outage on

,

' *

*!.p.qt '1; ~ , ' May 26,1986, the NRC Staff found:.

, ,

4
,g / , , .. , ; : 1. i,,,,,' ., - .

s ,

- The consequences of leakage from an instrumentation line are minimal since theW.; . ,,
one-quarter inch orifice inside containment limits flow, and the majority of the lineac 4 ,, * 'r F>

,,

- outside of primary containment is only three-et.thths inch in diameter. The lines pro-VMs , ~

'' j' ' , ' ' ' ;#y"
.;, 4 tected by the check valves are also located within the reactor enclosure which is

' '- served by the standby gas treatment system so that any release from the line w ould
.

be filtered and monitored. The failure of an instrument line is an analyzed esent in-

~ ,

' -

,

~' '~

the Final Safety Analysis Report and no aspect of the proposed change to the
Technical Specifications would require a change in the safety analysis.

. .

'

''

' ~ Id.,.

/ The Licensing Board inferred, erroneously as we later learned, that
' ,. there were two discrete safety aspects to Amendment No.1: (1) leak-

1 .-.s ,
., ,

~M age through primary containment via the instrument lines or their

,dk, NW A'/.'. %Q ;. fhL,3 w: ..)f$> . .#%A excess Dow check valves and (2) instrument-line failure as a conse-D
fM 0 quence of a failure of their excess-Row check valves. In our Order of

WyN ' ' W L '% ;* |y %*9.WM:%,; j*,).1 - /, f
March 13, we noted that Mr. Anthony's petition did not relate to leakage

T*,4 from the containment, but, rather, that his petition related to the second-t- -

QU ' [ 7 c . ' , - perceived aspect, instrument-line failure. We quoted from his petition:*

.,

' , . ;n - en'.(
,

.! ,'
~ We are convinced that any cuension of time for the tests required to determine the"",I ,; Li:( ~ ,

*

y>t;. w ;g , =.g; j. ability of the instrumentatior lines to function properly would pose risks to our
,

,

,' t .
,, , p ?E . I health and safety since these lines are essential to operator information and function.J 'W. . .*I.:wpn. ic j).* i

.

sgt v., .

.
.

- c M ,+ * y ,n . s

ing in every aspect of the plant's operation and are a key link in the control of the'

i,; pgs p@.-si-.N*3 [ [g.,
.

d ? nucl(ar process and absolutely essential to the safe shutdown of the plant in the

[ [ @T ' M .T** b . O /*.S .; M f- event of any accident at the plant which could result in the release of radioactise poi--

k N?& 'd h :.-- [ t
R sons to the environment, thereby threatening us and the public.*

f .'s &\ .Fw:yW'MT

' 4WQ>.M~rp ', ' , J' . ; /.' LBP 86-6A, supra 23 NRC 169170.
n7 p .

The difference in the two perceived aspects of Amendment No.1 is' '

.'-q. v . f

very important. Had Mr. Anthony sought to intervene on the aspect of
'

-
' *

.
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-
.

% 4 %

'

a~..--..--, ~ - - - - - ~ ~ ~ - - - -'"~
,

'

,, ,: , , . . w
. , , ,

* +..

.. i -. . y. ,m . : u

f '' . ,. w.S leakage through the containment via the instrument lines or their

...

~ . , . ' .
^,m'M '6...1%/"3 excess-flow check valves, we would have found that his residence, 20.:

-

,m.. .yc* .

S* miles from the 1imerick Station, is too far for "any injury in fact" to. . s .

* ja.. 9. , , him as a consequence of any leakage through the small orinces into.

. . v, ,

.

@a, , . , /J'.,. , '
"I'. .f.: .e.. secondary containment.'..a .. ;

., ,

t:",h.K.i# q However, we found that, since Nir. Anthony sought to intervene on
. ,{.y g ',^ yN:

instrument line failure, the consequence of any such failure might be
@ 9 ." ; O '' ;I '[ d.' aD about the same as in a traditional operating license or construction.

3[( ,,
@ .', permit proceeding where a distance of about 50 miles has been thought

~Md .,'
, ,. 4:| % W [J

'

qq.: ,
' ' . to confer standing to intervene. /d. at 170.

,
y$.7' d initially the Board construed some of Nir. Anthony's contentions to

IN'z' : ,; .9 ''

pertain to check valve leakage through containment and some to relate
. , li,4'%w.bd.' to the instrument-linc failure. N!any are vague and would permit either' Qf|n , ~ ,

git-t ', .)f a ppgf|$ construction. But at the prehearing conference, after being advised that

% .,' ,.7.
, ;. O.N... 7* the Board would not regard leakage-through-containment contentions toc 's

J.'' nip fall within the scope of his petition (Tr. 24-26, 51), Str. Anthony' , ,

/|.;L L.. r.

-c N QO W,fJ.~ W:i t avowed that each of his contentions relates to :+rument-line failure.
'

n. w.

Crt. . W Tr. 40-55. His contentions, he explained, predict the broad operational. -
. ~ ~ . % ..

m ;. . .1)f g}.g:> g. ; M'

consequences of instrument-line failure. E.g., Contention 6, discussed at,-
,

; ,. Tr. 43. They are not the consequer.c' of instrument-line failure calling,q.*
ik- .'- . '4 ? for check-valve actuation followed i e c:.eck .alve failure with a resultant

.

< - 1

,- 4u.67q pathway through containment. /d.; ^! r. 40-55.
..

'-

~ ' '

. .. In its pleadings nd at the prehearing conference, the Licensee has
-

9. Q taken the position that none of N!r. Anthony's contentions on Amend-,

- '

ment No. I are litigable in this proceeding because both instrument-line,. ,,

, y t.e, jf, excess-Dow checx-valve failure and instrument-line failure have been
*

'

,C .nO JW analyzed in the Limerick Final Safety Analysis Report (FSAR) and that. . .

4.; Q,.-& y w w,bf.k N cM M their assumed failures have been found to be acceptable. Therefore,

%. . &ap t. c{Mj:w%;.y%m x . Licensee,s reasoning goes, since the amendment would not changew; . :

' M . 4 r.',c pA'@O W M.,pm. f, ,W those analyses, the contentions alleging the elTects of the failures are notm . ,s

3.,g [, M, g:- litigable today. They could have been addressed at the operating license
_

;| j ' ;% '' < .c stage. E.g., Tr. 27-36 (Wetterhahn). The Staff agrees in principle with. , >

'.} , , f.' 'w"s the Licensee's technical / legal argument. Tr. 36 (Vogler).. " ,

'N 'i ' ' R' d'
The Board, however. has not been persuaded by these arguments.,

M' q '| " |[,n 4 $7 Even though the FSAR might assume and And acceptable instrument-.

g ' ,9r1.1. w:! . line, excess-Gow check valve failures and instrument line failures, the
'f.. N , , r,7u: <

M$N_ . . MM;;*NYW'yg; issue under the notice of hearing is whether the "no signincant hazardsJ$.h. p
..

f $:& 4;Q' a$ Q.q 4 Y%n %p,Y *;W:'a6:hD a ?.' . 4: 47-4..

h ? J ]%y,&. *1'y b' 4Q .~e. Q"$
* .W

iyy D'7'M, Oilh.. J g' Iip N.. i.'( )4

Q# But ser firemsa Drrrrr andF.swer Ca (North Anna Power stanon. Units I and 2), AL AB.52L 9 NRC1*

kD, p5 .Ddb. y 54 (19791 (ruel pool modincanont There the Apre4I Board did not reject out or. hand the Potomac in-I .1 n. , ; a. tersenors' claim or standing based on a member's residence 35 miles away. rinding only that Potornac's4 ,
,A

' / .| .G A. pJ. p. i. (.7 -
claim of mterest on that bnis was "not as strong " sunding by Potomac was round on the caus or recre., .< :e. ,3 c. anonal actmties in the general uanity or the plant /J at 57.

y , ;( ',o .;.

-a .
,

,

.
' '

-I 276s ;

.



.

6 W@f h%g A W N>A W g p m ?ogp$j'$ &w%$N &w' Q@hsk h,hh h h
f hh $ bkkkhk hhhhhh$fh,

w% hM e veMNW
f&i WMWY:DWL' ' @

-

'_
' '

b W $ ? T ''/ m.%y;e ? . - u "., , 4.- - n%4 '

. . .,; --

v y 3. g .es> ,
_ _. _ _ _ . - p:;

1-%1.M; ; < > , a. .. . i g _
- ~~-- - ' '- ", ' ' " "_~ " - - . .~~~.,

a p%g.: w - ,
. y' v . ,

. g ., : e * *n>.% n ~ * : ::p
-

.

nL .u.UT p x
- -

;,7
'

c L . .A V ,c : <

- w w . R ,;.;. ~ w " ... n

,J Mp..q - " . . . ' .. -j .4. q * ,.g.,,
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fo~ . + . -

gD$MpMGM Oj.]M.
s,

consideration" determination is correct. We would expect that, underfs

'3]hQe.d : # % dW@ { 189a(2)(A) of the Act, an allegation of any signincant decrease in the

@$ 3. Q i'!. $ j' * *, ? N 7 M M margin of safety Howing from a "no significant hazards consideration"
W|.Y2 /.d [ a 1 M > . j - amendment would be a fairly litigable issue notwithstanding the continu-

hkh,@N, .Mf@,'O JA X.
[:*.5 7.k.h -f'h r ing validity of the FSAR. We have no Commission or Appeal Board

'Mytb3 guidance on this issue, however. Our discussion is simply for the pur-

h pM lf.NM pose of explaining the ruling on Mr. Anthony's intervention which

N[0Ms|[7!hM%*.y{hji.D 1 turns on a somewhat different point.

yfMD0%'d,'$N.7 < Apparently the Licensee and the Staff were also trying to explain to

M the Board that instrument-line failure qua instrument line failure is not

/[ NN[Mi@)1?E.Q6"%Jf.M.,9Md$M@e +bN Nd an issue in the proceeding on Amendment No.1. We have since revisit-

A W.M4 *CW ed the application for Amendment No.1;2 the Staff's Safety Evaluationa.M
fg8 :gr?Ff 4 @N.N sQ@ @.U D}a

yog.

QM g,h m support of Amendment No.1;) pertinent parts of the Limerick
.Q 9 M FSAR;' and the explanations by Mr. Martin of the NRC Staff at the pre-

< . pm %p/.hniM.*NMG,,hh hearing conference.5 We now understand that the only issue considered
@2 dS W- c yp; ? in Amendment No. I was the effect of the delay in the surveillance and7

W@$ p ..c. .p. i. .. .. . . < eh.ki[p;M,dMs"'"g@.,
t g #rp TJ te:, ting of the instrument-line, excess-Dow check valves; not on the

. . . - .
'

.y. > CR' : ' instrument lines themselves. Instrument lines are relevant because their
F 'Mhkh;.k.h failure may demand the actuation of the associated check valves.

ONMMUNfN5- ' . p" . Instrument-line, excess Dow check valves which might fait during the
+d W ~ ' , V ,T

, ."%-
extension of time until the surveillance and testing would not cause a
failure of instrument lines. None of the analyses performed in connec-e ' Wa - - *

2#, V 4. - 'S> . J. a tion with Amendment No. I relates to instrument-line failure except as

-ip/ ?$h ' .' ' < ' . '9 ' ('" " a demand upon check valves. The rather vague statement in the notice
; of opportunity for hearing to the effect that failure of the instrument'+ '

.

VNijl,h-? UDU . - m
line is an analyzed event in the FSAR may pertain to the relative role of

y Q; ug<f g Yd9%w % g.tf 6d
instrument lines vis-a vis the check valve failure.

hh @h(M[. . .J g i ? ' .P5,
' Accordingly, none of Mr. Anthony's contentions on Amendment No.

p.. r A %.ny-.

IS 63 hem;Mj 1 are within the scope of the notice of hearing. Nor do they have bases.

h . hh'.Mn.dC.dM. Nor is the aspect of his proposed intervention as set out in his petition
n ?@My} Q' M* MM3,@h for leave to intervene within the scope of the proceeding. Therefore, the

n'.pmt; ap, ;e p y f @ Board does not have jurisdiction to consider Mr. Anthony's petition or
iska ri a t . ..g 4 *;

94:c.Q, his contentions on Amendment No.1.
%d@h. m ...C ? .nr G.;M, $ y. . dd.$. . . ,O @ t'.'.d 4%, * ) .

~2:y{h.-$!;Q'\*'.%o & & |6 % .
sg r ., m

Q&/ .

y, %.sr U (,p i,,4 u, w. . . m? vs ." v
i ' .g' Ny ,,1 iiMV'o Add @;F

^ Qtg ? . .sn. t %L f.: a <
-

%u, V :My * F, n
,M , M

%,Jsa
5 g . i ' / 2 Attached to letter of March 16.1986. rrom Mr. Connor to Licensing Board.g
1 - W.] - p #p

gh.. n. p e [g*S,, M ,A
W 2 Forwarded by letter of March 7.1986, from Mr. Rutberg to the Licensing Board.

-1 .h t.EC. f d. gN 3 4 Attached to Licensee's Answer to Contentions Proposed by Intersenor Rokrt L Anthony on Amend-
E ment No. I and Contentions Preposed on Amendment No. 2. March 26.1986.b.8. , . .M[f $ Es.. Tr. 76 81 (Martint
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fCy ' ' '. i . , B. Mr. Romano's Petition- '
.

,.a... ..su,. .. -:

.d;?';V @p. @ f ' @
'

The notice of opportunity for hearing on Amendment No. I set Janu-
~

4c yy . ..q. c ; ary 26,1986, as the date for petitions for leave to intervene. 50 Fed..

4 . , [; t e [g p. M
-
",~

' . - h '' . Reg. at 52,875, supra. TI'e Air and Water Pollution Patrol, by its Presi-*
,

. s. ?- dent, h!r. Romano, filed a petition for leave to intervene dated February.

3 M d .d$ h ','d ?f'n'. 24, 1986, asserting that he received his notice from Ntr. Anthony on
3, . ' ~ f. v X. ? , ' y , . s. ' '. February 21,1986 "thus the delay." Other than that brief comment,e

% ,W, y[%Mr7f. 1' , d the petition does not discuss the five factors under 10 C.F,R. } 2.714

3@,y.,.y.. $.N
Q. 'J':J;'2L'J C which must be balanced when petitions are filed late.6 The NRC Staff,

y7 7,, . 'O. . Y. . .l points out that hir. Romano was served with the notice along with
3

. . ? . c. .
.

--

T/^, others on the Limerick service list with a letter from the NRC to Ntr.9/ p :
M( + MN.h f.Y;;i N ' e ..

-
.

Bauer of Philadelphia Electric Company on January 27,1986.

M' f,'NY;v hNM ds' % . hir. Romano's petition is late and he has not demonstrated good
,: 1 A c.2. cause for its lateness. liowever we do not burden the record with an un-

'Jf.f n y..vM$.'g, [7
* --

d;; (: necessary balancing of the four other factors for considering late-filed pe-

af ry s ~;,qq. . . . y- ..
'. other counts. The aspect as to which he seeks to intervene is copied

"-

+ | t tions.because Str. Romano's petition is fatally defective on at least two
g,9. .gn yy.Wj.
. - -

3 F i ,Q 7- y. M Q @ h Y , o'Q' "p| from hlr. Anthony's petition including spelling errors. lie seeks to inter-;

4? % ' . Q,$'k ' vene on instrument-line failure as an aspect in itself. Therefore the peti-

~y $ f 7 , f; f . Anthony's petition. But his petitioning deteriorates even more in the
'

S. ~ 30 ': - tion is defective for the same reasons we cited above with respect to N!r.'/

' ' ;p * hlarch 19,1986 supplement containing his contentions. It is a rambling.
argumentative paper, which except for its title, has no discernable rele-- f. , s , 'i? W vance to the instrument-line, excess-flow check valve proceeding. Over-

,
'

,

(~ all his petitioning is without any merit.~

-n- ,u , -wo ,.. .; ,

t. (.;, $?
.

N G M, M.o,Mn, m ,. e,;jd* 2 S C O O
4

4.i'w w III. AMENDMENT NO. 2 (CONTAINMENT ISOLATION)

m @n ; |p: m|$,% M..*L N~w'i.3'"
T g ec Lw u^

..

'/.f[!G . , ?,9. ) . 2
. The notice of opportunity for hearing on Amendment No. 2, pub..mm

M? hiQ JN % e /9' ,. '
quests for hearing and petitions for leave to intervene. 50 Fed. Reg.
lished on December 30,1985, set February 3,1986, as the date for re-

; Q g "K .,.g , ., C C'
,

''

.{ M . . - o; 53,226-27, 53,235. Ntr. Anthony filed his petition dated February 26,'

. sut- - ,.. .

|r|.]s:.,,w . 1 | C D 'y.K. ;. .f .; a, & , _ || '
1986, stating, as we believe to be the case, that he first received a copy_ (f . ,

''
.

*

. d ,i * a.
. -

a - .:p ,9;U ?)n; ' .,..b

m,;%:%p:-. - ;j;g

Q, %y[v'h*. .,y,ggv.R.kq'vn#& s;h.m,%, .: .
** \ \

-tv % yiw # Section 2.71MaHl);
~n y a

.fe a
,a .MW 8 % SQ m Good cause,if any. for failure to file on time.gf p%QN, . .J .X. M' Gi) The availabihty or other means whereby the petitioner's interest will be protectedM.

v. > ' [9 ,Ey (iii) The extent to which the petitioner's participation may reasonably be espected to asust in,$ s

[i/% @|q i " M] -yeg'*/E
*c..

,4M.[
. ' hM [id

' I D. [ M r; d|y d. M . g p[ M@t*; -(vf The entent to which the petitioner's participauon will broaden the issues or delay the

deveGpmg a sound record.' -

; ; ,. hv) The enten. to which the petitroner's interest will be represented by eustes parhet* " *

'i.2 .f.'Tc bj . T
% ;$5J'f[*- sj proceeding-

L ; 1' ;z
'

.
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'
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t .g,, i
t

;, . .W S.
..

of the federal Register notice with the Staff's letter, dated January 27,*., . .. ,

- U.dic W ! f. W.: ?. .n.. g ,#, : .1 1986, to Philadelphia Electric Company's Afr. Bauer. He also stated in

M@y . a .- <-
.o.

v .l ,' '; his petition that it was within the prescribed time period. Perhaps forA: gh,@ 5
: ;.; 3 ' d ~ '- .1

' W$y ~ M : ,%q. A ."*[ . . |: > ;.
that reason he did not address the five factors to be balanced in consider-

c ing late-filed petitions.
. CNG / jkAf,P:L At the prehearing conference, hir. Anthony was requested to elaborate> :.

N. ,. s v.;)W, .nJ M M F S 6.P:WOS R ;@Q,.on his assertion that the petition on Amendment No. 2 was not late. He
..w. ,x m~

S@M
/y MQ<. represented to the Board that he believed that regulations gave him 30

Sv.h'h.hft h[MM,6y;~I[ M. d. W iMks|
days from the day the Staff served him with the notice of opportunityj~

OM for hearing. Tr.115 (Anthony).

E. o . 4 s T QM.Md'$p5' . . .D.,
~ s ez

3DQhp.g.
cs <.

.O $ $ The Board has contrasted hlr. Anthony's oral representation with the
. , . , M. . .M..- N.2W: -V plain language of the notice of opportunity for hearing and with his state-n

- 4 J.

M,Wk.W.qq,bh;y>,fV ment in his January 30 petition on Amendment No.1. In his January 30

g[79 W:,$1|l,Q.%gg{h;n~;bh M N' petition, hlr. Anthony asserted that he could not have responded any$[h e, gg,[gf,yj .y earlier to the NRC-to-Bauer letter because it " reached us only on

~ y Q 'M,[ .ij .;Q@-
'

. 1/29/86." We are convinced that on January 30, 1986, hir. Anthony
_ knew that he had to petition immediately on Amendment No. I because

t g ' p[y|,;e Er.y' ?;' . ,. ;3.$U'

he implied as much. The best inference is that he also knew that an im-'

3y,[#
,>,n p p . ( N I mediate petition on Amendment No. 2 was required. Accordingly the

v .g . '' - ( < j J [ -)/ Board does not accept Str. Anthony's representation. We find that he
'

:'

j.F 73 has not demonstrated good cause for the late filing of his February 26,* '

,,
- 1986 petition on Amendment No. 2.,

:'^
_

We have also balanced the other four factors of the intervention regu-<
.

f , f, .
'

-

' lation (note 6, supra) to determine whether his late filed petition should.~ r
.,

J~ nevertheless be accepted. He has a heavier burden on the other factors'

, - . -

'

;, because of the absence of good cause for late filing.'
- - -

CM- m t There are no other means by which his interest may be protected ands .,w .- :
a w n , .ww , .*

.. . , :t c r. .w . . we assign that factor to his fasor.
. .w

3 ffbhYNbEh.,% We cannot conclude either way whether his participation in any pro-

N[d[%@N!$.MM-D.N'M" hip ceeding might reasonably be expected to assist in developing a soundhh
Q Q p 7 W**2 y M, N Q:GQ WP record. On one hand the vagueness of his contentions does not bode

h well for a contribution to any record. On the other hand, there will bc

. . Q- }%- @($
'

M|E. *1[ ;,1
,: y ' . ' no record, sound or otherwise, on Amendment No. 2 unless 5f r. Antho-

h [Sp 7 b ny assists in developing it. The third factor is neutral.>

. --., . M,,T4.Q ; , No other parties will represent his interests. We do not accept Licen-Sf '

e .m
s,AB p . see's argument that the NRC Staff will represent hir. Anthony's interest.
S ij$. Q'j.|JM yc-M $.f MiWAy This factor favors accepting the late petition.
{WMpdg@f@uSQ}k{$-7dy,J;'p/ With respect to the lifth factor, hir. Anthony's participation would

hhh pMM broaden the issues because there will be no issues without his participa-

*h@y y4,|jlf ..MQjhh: tion on Amendment No.1, the Board commented that, since that
he|fe.;S$ tion. In addressing this same factor with respect to hir. Anthony's peti-

N

.R)DN, a[.#WWMf9,.D.c.
ME;$-u n ,, e , 8, ',t amendment was already in force, his participation would not delay the'e <e _ v
gf.[ ?d 's ? g' ~

7 e' 4

'i,"',. -
. .

>
*

.

4At g '. **.t*
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proceeding; that any harm to Licensee was obviated when the amend-

-, ,N a, o.c I , ... J '' M r . ].N ''',*. ,.T . , .. . ;T - ment was issued without considering the petition. Licensee has objected
4 f .$/mp c

3.dS+ ';/p*'A619(i..' ;;f Y
to that analysis in its motion for a directed certification. The Board recog-

. ,

4,Ng nizes some merit in Licensee's complaint. Requiring Licensee to go to
bip .iJ.Y "'*P'., hearing, when in fact it may be entitled as a matter oflaw to have an in-,

f5],Vif:4;.6f ''- ,.J.'O valid petition dismissed, would be a harm unwarranted in the present sit-

M h .5|R.'. 5 W :M '[.' uation. We weigh the fifth factor against accepting the late petition.

$$.j@[.'.?;Ep.G ,W'C : 9}.
The sum of the balancing of the five factors for considering late filed

N f3 M M .* D.': ' N O"..;i4
~

/ intervention petitions is that the petition should be denied on the

v|to .M,ic jy' D..s y' ..W* s @J ,b e>.'''|, ground of tardiness.% ..

eJe . - ,

?y;; M.4 . v.2 P t:' 4** ,%. :' 1 * . *" :% v. o - -

' g C &p @. T i-i d " . f,t 6'M 71/ IV. MR. ANTHONY'S PETITION FOR STAY
MM/i %$ SNM. . .p> 4/ OF PROCEEDINGS

uy.M %.., Q p :r
p -a m e.e>%w wen 1 e ...s.. 4

f.Qd|pM- / 4' i6.i,. Mr. Anthony has filed with the Board two motions seeking a stay of
4 Agc.f.n 'J ' * ,' T . 9. M J the proceeding. The first, dated March 13,1986, seeks leave to petition

Z.hjh.W-t. , 5.M..:X. the Board to intervene with the Commission to set aside the referral to

%@Mb[2{,','[ . ~ ~ ,lG4 tV j|% ' 'i h.c the Staff of Mr. Anthony's petition to the Commission for a stay on
@;9 f.- Amendment No.1. See Letter from Chilk to Anthony, March 5,1986.
m 4 a. .,o,- ., s

.g.. f M./L; ~ ~ ~ Q, The second motion, dated March 24, 1986, is brought under 10
.

- , d. C.F.R. { 2.788 and petitions for an immediate stay. We can select from ag. 3 g ' 7 .(- -
." $ ,. e handful of g ornds for denying both requests. Two come to mind im-7. ;.

'

' '.k. [.J mediately. First we hase no jurisdiction to stay this proceeding. The
'

..;, . ,

! iS .? J - 1 Commission a signed that jurisdiction to the NRC Staff on March 5,
'

,,

. E% : yf' . _ s# ' , 1986, pending the conclusion of the proceedings before this Board.
5: N. .,W M 1 Chilk letter, supra. Second, in view of today's Order terminating the pro-

N, ,g .u. . . .A. 5. :

%yWR. p: ' M: n;., W,./ se , ,-
.. y

M ,v .s , cceding, Mr. Anthony cannot prevail under i 2.788(e).
~ a ..p x , :,:.v.gs ..r.w. m ,o ..rm

Q. h ~'9ff,. .hb.YM*
PM'.k.e.y 4%.p,4;% e,;. .p'

t 47 7#*i r.

4 V. ORDER5 . .c,t. . g qMujgyn.

k / 1. Mr. Anthony's petition for leave to intervene on Amendment
$/J' ) * ' .' M6",@4 :* i Q No.1 is dismissed. The Board's memorandum of March 13, 1986

.

";PE , 'A . .:.t , w/ n L o (LDP-86 6A, supra) granting that petition is vacated.
t y ;.[$. . ,N.3fd. 9 2. The petition of the Air and Water Pollution Patrol by Mr.$%, p p , ,- q. g; 9. 6..?..". .

'

-

> m .

e.; % =,n - Romano is dem. d.
,m. k j h$[ T M .iM,. m , M $,M y.M

u
j 3. Mr. Anthony's petition on Amendment No. 2 is denied.

h h;W3Qth,(h*g !j
P . ** 4. The consolidated proceedings on Amendments No. I and 2 are

k +/ hri %y..a.bpMy(
terminated.

d * b,,.d..u.h.tr.

w, f;h* g,i.jOWm+me. '* I
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UNI h VI. APPEALABILITY9.hNk.f)p.M;I$.NI/s".hdh|Q9
a. % . < e.. % .g ,.. .

M % WXCM% by.
.

%s-

$ Wg|t@mA.9,q.W..n$. %.Tr@y,$jp2Med This Order wholly denies the petitions for leave to intervene by the
q- dh S .J petitioners. Pursuant to the provisions of 10 C.F.R. f 2.714a, this Order$

F. W+-M.M2 .Mgf. . may be appealed to the Atomic Safety and Licensing Appeal Board
.y

[ N $.. @g 7 m[I p% Q ' N.U $7FQQA8 within 10 days after it is served.
m.iL, %% vps.v.- f
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dh h rh h)T A w.4, /E

If 1[MWM'DM|r n?%
~

During the prehearing conference on March 27,1986, the Licensing

Mkd .hN/$$ij Board inquired of the parties whether a hearing on the amendments
rtrh "f1| $5M would be required under the "Sholly Amendment" if, as it then seemed

.k.c pMr P likely, the Limerick plant would shut down before any hearing and deci-|p # . .W,$..RW,.$. , m.w.f ,.% .'J'.
-,4, .~ |$~9. . ,Mp -Q;%

..

M. b. L
QU

'

dy. . sion. Mr. Anthony and counsel for the NRC Staff believe that a hearingN
-

Q;ypv!GM@hrfhk. igfM is required in any event. Counsel for the Licensee believes that the pro-

~g' t w.$s W M M % d. ceeding would become moot and that no hearing would be required. Tr.
.B N*: 143 44 (Wetterhahn). The Licensing Board would not have conducted

g iy; 'h]
[ M an evidentiary hearing if the matter had become moot by a plant shut-'

:
'

down before any hearing and decision even if we had found litigable con-
J tentions. Yet in Mississippi Power a Light Co. (Grand Gulf Nuclear Sta-

F$pd MrNej " ", Unii i>, LBP 84 23,19 NRC 1412 (1984), another Licensing

h W $. m n$ $. m$. n|$ WW
n. ...- - * . -
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.v . ,p x, w-' m.:.j y w - t : :.e -y' 3,,,,.4Oyn., . w ,~... . -

w(, . , s,. m. ., x. . ,, - 7,s.
. .

,q g
. >~- s

.; 4y cy-:, .,.. .;,, - -: :: . .: me . ,, p 2 -
~ .,.. - , , ,s. . - .

- s. .,

-<s. . . .~ p- _ __ ,,, _ ,, ,

.I, . s

.
.

' '
* ' Board would have conducted a hearing even where the amendment and> , -

.

'1" Il action permitted under the "Sholly Amendment" may have already.

^*

T, - been completed and the matter had become otherwise moot. /d at 1414.. ..
, '.' ' .

~ '
. Counsel for Licensee has suggested that the Licensing Board may'

,

I - _! wish to certify the issue, if not for this case, then for future cases. In"
, -

*
. ..

light of the disposition made of this proceeding in today's order, we do,
-

,. ,
,

* '

6*' '' '

- i,'
not believe we have jurisdiction or need to certify this issue for use in.~ . ' , ..c . .

' -
,. , ,

the Limerick amendments proceeding. Sooner or later, however, a
'N' ' . ' , .' ' "

~

/ ;
''

.
..

'i,;; */ Licensing Board will be faced with the decision as to whether it must'
.

. ,

- ' '' - ~' - t; l a ' M conduct a hearing on mooted matters under the Sholly Amendment.
, , ,,

'

, .' Prior guidance from the Appeal Board or the Commission may save- * -s' ' ''''

:, . . ' , ] either an unnecessary hearing or remand for a hearing.
,
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,
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e ,, ,c . ,p. ^ GENERAL PUBLIC UTILITIES,4, .
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. .. s my,; - 4' ?..
'

NUCLEAR COCPORATIONS <

. , , , . c. .

. . ." - ' , (Three Mile letand Nuclearn> . ,

+ +

- ). ...P : . T. Station, Unit 1) April 9,1986a ,. ' ' '

, . . a.,a. -
.

.c , . ; .: W.:. . . , , ..
. : :; . ~>n.3 _ 7p p, ;.,

AppN|,$M.|[[/.q[,*d:Q% The Board issues a hiemorandum and Order which, Invr alia, dis-
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P p ', . ?. . . c . . . . ,s . There are Ove purposes for the basis.for. contention requirement in 10.a.. . . . . . . .1 '. .
" , .

. .
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RULES OF PRACTICE: AD311SSlHILITY OF CONTENTIONS
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Mt by licensing boards on a case by. case basis,
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: c, ._. .u . w., a. _ _ . . m a w. ...
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-
,

.

| .): ,

. ' . .
, .

,

,

, - , ,

-

3. +. ,.
:.m o . ., ., - .., ,. :,

,, . ..

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS- - S. , ,

,, i C~ . t 1 .' , 7. '; ;' . ,
'

;,...- m,- .n. Section 2.714 of 10 C.F.R. does not require the petition to detail the.

-w,,.g y. . c.i / , evidence which will be offered in support of the contentions, and it is
, ,

.' '.

V. ,.':<:,.%,r'. ;r s'- .
... c ., .

,(.9:,*,:"y|"'M"e,M;*-? i.h
not the function of a licensing board to reach the merits of a contention ;...

..

'*7.. at this stage of the proceeding.,- ' S y. .qs. 3 y . .. w,,

. ~ . .,

1 "dM;%.>, ,.; e .MS.p~! Y_ x ...p".f|$s. .a y.rr w<n e
4. ; .s gu. t . ,7 m . r

. w '
f.U.P RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS

,;
<

..w Ac y, , : %
/MMW.' d SW/N At the petition level, all that a petitioner is required to do is to state

N. s .I,$.(~.[ ).Y [ n( k $yff
the reasons (i.e., the basis) for each contention.

to .e... , m
; f,. , . %< , . ., * ;;W, , 9, g w> f

RULES OF PRACTICEt COLLATERAL ESTOPPEL..- -

' .i m:. M N '.
.

..;!:i n f:; Q '.V. , . .

wf While the doctrine of collateral estoppel may be raised in opposition"p!' . (; ,. .) *d{,j$ ~,, Tr$' 'g to the admissibility of a contention, the petitioner may resist that af-.c
14. t 9. .J , ' .'.1 4 , .T~ firmative defense, in whole or in part, on grounds outside the record of +'

% i 1,
''

.

-

\. < l [ 'j,| ' '3 the prior proceeding, e.g., he may claim that, since the conclusion of the

' Y] . ; j ' , , a 'N ,%j. prior proceeding, there has been a material change in factual or legal cir-
#a , , .

,

. ' .
*

, cay'.q ''g cumstances, or that there exists some special public interest factor in the..

,' case. Confronted with such a claim, a licensing board may not reject the
.

s,o j ;' " :, ' ':.
't ?, . contention as barred by the doctrine of collateral estoppel.

.
,

< .. .

#
..

'.A

'''
..

- ~

MEMORANDUM AND ORDER
, .

'

~ ; f'- ..

-

(Discussing Rulings on Admissibility of Contentions)

<. Y , . ' . :. ' n..
E'

gCW .p,e Memorandum,I j * &,.,

OQ'fh6'Xy&,' 5%W
3 , y-

p.%g . .: .

During the 10 C.F.R. l 2.751a special prehearing conference held on
5/>.h80.$M*h*/f f p

MI.M.3 m/U,D ?!,Q]"@Q]q.1:,
blarch 27,1986, in these two currently consolidated cases, as memorial-

"U
.s,Jr, q ized in the Order of April 2,1986 (unpublished), the Board heard oral

g
y,3 - s

f,5 argument upon five identical contentions proposed by Three Stile Island4 ' ; g .a " , ' , - "
,e' Alert Inc. (ThllA) in each case' (Tr.15120). In that conference, the.

- ci. | , O ;, r# :* . r. . , -
,[\ ,ntc. .s'

. 4 e . v t, n .?'<
c.

... , .9 t* ' , b %'.h-f :- .y
Iin cce OLA.I. at hsue is the Lkensee's appheatim to amend the tiesm senerator tube techmcal

/ ~., j.f:j[4[f },Pg|fg4 CaJyf,{.h' ' ' .y,CJ y w .' M , .,~, ,4 specincations. This proposed amendment. Techmcal specifkation Change Request (TscR) 148. would

* ,

s' .

'
, ma.ntain the 4m throush all lima on the secondary side of tutws but would rerface the 4M limit onY'.'

,y)k[ A MN.C the primary s#Je of tubes eith a sliding scale which goes from 4% to 70% throughwall dependens upon
gA<* ;, -r - m . . .a,*

drgbA,a 4]hg[gg%
Y [ ., .,d*

,
in c.se oLA.2 at issue h Licensee's application to amend the steam generator"se

b .(Mtk?g|7 ;h, / 4 |2*.,,y,g.' y j / O.A y. +. '1 j', y.f.. J h M 7 .,hh,
the site er the defect
sube specidentions That proco ed amendment. TseR 153. would in substance chanse the repair criteria

%'Ol|9 -
y)'

i ptp A.C to allow the Lkensee not to repair tubes, under certain circumstances, tr a tube has a detect up to 50%
t

M tube mall penetratmn. (CnMurd)/ f ,h
> , b . Q V ' .e (*[y } .[. v,}.%. 4, . . , , '. n,.'''2,

.. - h 44 , 't jj' -
,

#3 .,

+ .>
., , , ., ,
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% v . a..e
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_ .~.m.i . , . .x m;- .-r.
.m .,4

- - w., . -

. . .m

<
. ,; - . . m _.a ..: . .a _._ r.a..w_c . --.,

, .

$Y. _ . , - y 3.
Ihk / , ,.b s,

..'# i

.. <
g f ,x .y f 'k__>*_.

&~.Z , > .' M ...'',b.

' 3]L %, . eq . T '
y, , w Board stated that it would rule at that time only on the admissibility ofe . , 4 <;

,hf.F the contentions in order to expedite the proceeding and thereafter
|$,5 Y, .47~M.m / .. . - .- y. m p

, .%,$[.;Y'i
. [ .Wi,C D would issue an Order discussing its reasons for rejecting or admitting

j; . m:g yg' contentions. The Board then admitted TMIA Contentions 1,2, as clari.* *
.

, ',$ '. . :[$ i , . ' * M, $.f'M ?n' d y," 9'F
W. 3 f J '; 1 99 fled, and 5, as reworded, and rejected TMIA Contentions 3 and 4 in'

.M . S ''|
>-e.. r . % % ) S.J .

each case (Tr.120 21).

.D%t % /. .n. .; a . , . -

0. $0 i ''
h. [hih 4.,'[ w 6 . . . . sv A. Lesal Standards for the Admissibility of Contentions.v , .c.1 - .

f.wl t PM, :,4:.; C, '.pf.y,4.r-d dy.~ The Commission's Rules of Practice,10 C.F.R. I 2.714(b), require
gg = . .. vu ,

i:N''.(*.'.6,3.i,Qi% that the bases for each contention be set forth with reasonable specificity.

%.Nj@G.M..:9.y:@.hra,i.R;,5
.

In Philadelphla Electric Co. (Peach Bottom Atomic Power Station, Unitsc dx./..,i,..J,@ygD' 4 g +. Ga.6
csc

g,g,t . q.m -
.:.

2 and 3), ALAB.216,8 AEC 13,20 21 (1974), the Appeal Board stated.; e.

@
,5:.y,4g.h'**'.j'(.1,Qj.Q.<;*Q that the purposes of the basis.for. contention requirement in i 2.714

w ., ~ p p! '. 1
,p, ?i were-

'''..,.,,,t s . % :. ' L.:W, ,

*

,%,'..~,*,s
n . *;- :.a t..

.. i, * >e c. ,w
. , ". -*), - K ,$'j y 6 I . N' ~ ,jf[' ./,3,(, I, to help assure that the hearing process is not improperly invoked, for example,

a

''i.y., ,J.

;: - |M b *. . o ,'., p.y,. yfy.* to attack statutory requirements or regulations;..

n
: w .a: c.;, 2. to help assure that other parties are sufnciently put on notice so that they willL r / .Y1 a .n .s..>. s

;,;f|)<.,. , . ii. , M ; [, , ; . v
W know at least generally what they will have to defend against or oppose;.

'"
, . N:L , v| . ' % .E|. 3. to assure that the proposed issues are proper for adjudication in the particular~ ff.

-

,.
x , . &. % ' c, . - proceeding - i.e. generalized views of uhat apphcable policies ought to be are

'4*' 'M., A r.? not proper for adjudication,,,. ,.

- h. (,0 . I , ' . j.(,
''y;4 7 ,; *7( 4. to assure that the contentions apply to the facility at bar; and,

5. to assure that there has been sumcient foundation assigned for the contentions,

*i,%..;d,.f,'.s .f., ; ' , ' to warrant further exploration.
.

.b; i. V , ; p , ; . .. ,
L UMh s;N i dOiW N!, ' Further, with respect to the degree of specificity required, the Appeal

.

k r..;! @ il W U Y.i * ' Y Board noted in the Peach Bottom decision that this involves the exercise

[(GQ'9 [@$Nd$ ! hMM k;Nvtihh,(.M?.9(/h,M@'% of judgment on a case.by. case basis. Moreover, the Appeal Board has
stated that i 2.714 does not require the petition to detail the evidence

. S$k.'8kMN$lhrMA',il which will be ofTered in support of the contentions and that it is not the'

R6,$67,,'f 9?M@ M./! O.'.h* 'd function of a licensing board to reach the merits of a contention at this
'E W.M;E .v '.Y , stage of a proceeding.: At the petition level all that a petitioner is re.

Maj Q Y. %..;, %, f, . . r ,J d. quired to do is to state the reasons (i.e., the basis) for each contention.2t #3 .s. . - z
..

,j.s 64, p ..

[ ,'I ( eb ,y
. . In case oL A 1. T%tl A submitted rise prope sed contentions on % larch 10.1986, and the Licensee and

, ~ i G V.,@* ' , Mid &g*kN O
T ?. , the NRC starr respecinely responded on March 20. In case oLA 2. on March 10. 1986. TMIA submit.

* g b y's a , j 'ti f -01. *'. y ted a request for heanns whnh set rorth fise proposed contentions, the Lisensee responded on March
.:* v 4 20. and the stati responded on March 25. since TMIA deleted certain wording from the contentions

my)M.'(.,[,7 L ,e SM f during the special preheanng conference, the contentions proposed in each case are identical-hQ
y ,.

h.} [ 2 Misissype Powr J Lie 4r Co. (Grand Gulf Nuclear station. Units I and 2). ALAB.130. 6 AEC 42).' t. y p-

i| ' ,] 'hN .y G W3h %sms Wrine omf Powr Co. (Allens Creek Nuclear Generating station. Umt 1).''

q 4 AL AB 590, il NRC 542. 348 (1980).H

P 6 4 x p ,.,i . v - !I"* b' *. A q**f K.&) M] ,, t., ., M
'

U*as creek. supre. Il NRC at 54:L 7$c ,s a *.R tM y . .' %. ./ N M,.
.,.,

-4,*(.,/.,' 5
.h 9/1. [ Q .I''b #/C 'MY
m p, ., 9
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ln. ~ ' n .&afp[kh N I.[ [h $h ~ b' N'\
Yp1W ? -t wp:..c! . '. ;,:>..

f'hh ' '

-

- .

. .
'

,,
.

,

. . . . . . . +. . c w . . u .. > . -.. . - . - ... . -. . . .
,. . , ,; . o

N. ,i''

. -
. ., ;

,. ,r

C<
,, . . . , .:..

*

, ,O; c .,. . , W 4 . '. '. L. ., ". '.1- a
Finally, while the doctrine of collateral estoppel may be raised in opposi-.s.:s .

.m .g ' . -1 ,,

: 4 f, ,, , y - . . . . < y< . ".i tion to the admissibility of a contention, the petitioner may resist that af-
.

.;,

..ot9. -

firmative defense, in whole or in part, on grounds outside the record of
d[,, [7 y - " d . .' .,_k. ''',~ h [2 , prior proceeding, there has been a material change in factual or legal cir-'

47 the prior proceeding; e.g., he may claim that, since the conclusion of the

y .1: . 9,. .9 ; .
. ..Z,

.. .
jJ.,

,

c
.

Ni M.MM.4,y, ? nN.|M;G%,~ -
.

cumstances, or that there exists some special public interest factor in the.. c -.,

,j case. Confronted with such a claim, a Licensing Board may not reject

f,, s.{ c' N.w s'Q./. $.: . n,M '.y> .,c?16- the contention as barred by the doctrine of collateral estoppel.*,.

," % - ..< . , p1;.>
-- 3 e2

a. ys g:z .e ,. . . ,_ . %., p>: 3. .s; c, ;r.
.< ,,

. - . .. , . 3s g.

/ RW.' ,,' ~ M,,f.g ,y % B. TMIA's Contentions
. .& , s ocv. y .2~~

Fy[i, 4 J "E.% .. O'; Y.-t. Contention I states:o ,. . --m.... ..

:N.rh m#m ewes.'.s Q WWW* . : <., n.r U f C
,

-

s. > h .

Neither the Licensee nor the NRC Starf has demonstrated that allowing degradedM, Qa . .- d. %..
tubes to remain in service under the proposed resised plugging cnteria will provide

Q f-

~

y . @v ,
6,Q M L ,,n'a.,

.f,m.p. .. a ,
. . p. . m s. j.r. u ..

Q,d . .y . p,.
^ ./ '. .r .

, .4;p m i . | * ' ,' reasonable assurance that TMI.1 can operate without endangenng the pubhc healths c
,

. ' ' '. M. , s. . t ,, Q~.a d t. ;-I and safety, because the form and rate of new tube degradation has not been,
< - w - .- . .w

' Q | , /9 * NM '

J. , determined.<

. . .V -*je*9'. W m '' "c qf < ; -,.i.r V J' w, u
' )i; ., f C L ' Mf;n 7' Upon the assumption that, in using the words "new tube degrada-

. ;; r ' : ', b tion," TMIA was claiming that corrosion had been reinitiated, the Staff.
. ,

.>? ~ ~E' d'. did not oppose the admissibility of this contention. The Staff opined that
ij. 'O N the contention raised an issue within the scope of the proceeding, wasu ,

adequately specific, and was supported on a minimally sufficient basis
,

. ,
''

,- y y (StatT Response at 6; Tr. 47-49).' The Staff also felt that the doctrine of.s

~ 4 i '
'

,

- - collateral estoppel did not preclude the admissibility of this contention.
, , ' . , . .'

First, it beliesed that TNIIA's oral argument had made a particularized
'

1. . .. .+ *

. a e i ,." Qd ~ 7 showing of changed circumstances (Tr. 50). Second, with respect to the
, .s,

.c ,; -

@(. Mfci f_ W). -W_, A' kinetic expansion tube repair case," the Staff concluded that an integral
"

Nh.NNk 6 part of the Appeal Board's conclusion as to the absence of new corrosion

.h' bh;($'..U_.?hf.dhc.h@dt.g
' j .Z, f, fW,9. % with greater than 40% throughwall would be plegged. The Staff also

or of a different kind of corrosion was based on the assurance that tubes>

k Q Q: ,e p % ,, n pointed to the fact that, while noting that the Licensee had requestedr ,c,

. i ,. .

TI
. '7 . , < : permission to modify the tube plugging criteria, the Appeal Board stated

,

'

.. . , . _
that it had not considered the proposed revision and that it tool; no posi-

M( '. .. ~ P.
*

.. . 1m y' . tion regarding its acceptability. Third, the StatT advised that, in its
y. , 7 g a f i, .e reviews, it questioned the extent of the intergranular attack (IGA),s "

4 Lt;W! ?.. . . %g&, c. c. '?p&;,|'. k,.a n ,
c y, , W p es

&;& . , QY.

y*ny[gAQ.C*g' 4N:.43,t'mmww[i.
M,> WyM ". 4 Wahoma Poe Co. Ooseph M Farley Nuclear Plant. Urnts I and 2). AL AB.182. 7 AEC 210. 216.

' 4if Ag* / ^ $00 U*h&& 2|$.|9, remanded on other grounds. CLi.1412.1 ALC 203 ||974).
|' 9th mmh I since the Licensee's and the staff's entten responses in oLA.I mere substantially sirnilar to those*

,hhg. N*N ih ' y t; . %:MI/M
f Aled in OL A.2. the Board mill cite their OL A.! resportset

;EI .C' i.hh 9;; * iferropolcsas Edd. son Co tThree Mile Island Nuc| car station. Unit No I), ALAB407,2| NRC 1l95
- -

,

e
- (1985). uf . ,.'*..o ' p t r. . : %. - - ,_e *1
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-

'

- >.Mgg:w. x . s: ~'= , ( .'

.t.2.g + - --

:W|- - ' , - 4
S. whh , U. '; y :S M,_ ' i [ b. y .3

. . . ,

~ w: ., :n,W ' .'<g .;
-, , . . '

. 9 e_ s

59... ,
- *.'[ requested additional assurance from the Licensee that the corrosion rate

g@$%, T.JF- A f . has been arrested, and queried about what expectations it should have
;

,M,@,w u$.M(e/!. . . d3.d.J .'M. ,
M, T

.U!A.;;.F,?, ..o... as to the extent of the enlargement of the IGA cracks or defects before
..,.0 .' Q U. c W f,. h y .
ye

. . . .
.

7U,7 : ~.1 R ] the next plugging interval or the next cycle when the tubes are inspected
U 5 M*? M .;,;J ,, .1 (Tr. 53 54).

'

$ M @M /f! .. J .,b. |. f ,'' h i%E ,M . ~

in its written response at pages 11 12, the Licensee argued that ThilA

kb [fff.y.*g,,'
'.' R,y W . had provided no basis whatsoever for any of the allegations contained or

W, Qd@N J.5,k|h5U 2h.
) implied in this contention, and at pages 1315 urged that collateral estop-

53t.Q T,M ; M;N y%4m,V' M.
M 16 .t pel barred the admissibility of the contention. After hearing ThilA's

ykD b.lif D.,Mi.9 oral argument, the Licensee objected to this procedure in that, for the
h Wi$ZM first time, the Intervenor provided bases for its contention (Tr. 2122)..

N'['$g|'|'/)O.N.h$$,NQJ
.5?[ $$ However, we conclude that, although in a negative way, ThilA did set

N.M
f M,"By t pd'M forth a basis within the four corners of the contention in asserting that'

d5WiW% l neither the Licensee nor the StalT has shown that there is no longer any

fM}' MhkhM@i.UT8'[;63 on going corrosion (Tr. 34). Faced with Licensee's objection that no

M M ,1?;7C',1, M|f.b. % hi
basis had been set forth with reasonable specificity, in support ofits con-

'%gg?;d.Y,$$OJi At >, $ p C ,' O $ 'c Q R ?.' T, $ .7 . . ' .h,9 tention ThilA adverted (1) to transcripts of meetings between Staff and

7 Licensee, (2) to the Licensee's operating experience, and (3) to topical
gg * ' jr.P design reports (Tr.15-18)..'

MMM.c~$[1;</W)f, .VM;..
.

.. .E,'l[m. . At this stage of the proceeding, it is not our function to reach the
b 1 n , -cu .

s q. x. . . t -
. .merits of a contention or to consider the evidence. Storeover, we were. , 2. s . . g a . . . . a7ms~ a c , T.C y:)e.r , not convinced by the Licensee's arguments that all tube corrosion has

. . . ,.

[l;

g|m,y y p} V )- Q :p qg.{ f ' ~ ' stopped, since it has proceeded to seek permission to revise the plugging

.y.lD';~. ' . ,
' *r ~ criteria from 40% throughwall to 50% for the short term and to 70% for

,. v;

;Q ' : , . '; . 4 :-,,M k

the long term. Further, against this background of controversy over

t}h@/M ' -
*

4,.
,Qf whether or not there has been a material change in factual circumstances

; y .m u ,,, .

since the ALAB.807 decision,7 we could not and will not reject the con-'

Wy@s, . , n .
sW

MF.w,,W, $y ,$pMp. .. ,jj M .s83 dg .Q tention because of collateral estoppel. For these reasons, then, we admit-

W.WfT E.g. ted ThllA Contention 1 in OLA 1 and OLA 2 during the special pre-
MgMf.G#<w s> .-

N.[, ,'jh;Md$kg ' y[.,
hearing conference.

,

"

y Contention 2, as clarified, states:.

I @ '5 7-'I*^,N.4 M . fFt k rb

h,/$D$fW & .,M-d7 Neither the Licensee nor the NRC Staff has demonstrated that allowing degradedWh ib [ f;f|j bh..h.1 tubes to remain in service under the proposed revised plugging criteria will provide*'
.

.m t. ' " :f *v M Q,kI 4;g'. .; reasonable assurance that TMI.I can operate without endangering the public health

[,T.j!;T**J$]d . .*q'y.1'g,,*s 4-<6*
'

.

and safety, because the testing technique relied upon to define degraded tubes isdi.tk
pig' h*. y.,. '$ 0. s;y g . C . 9p.$% .* *. .

" "

4 inaccurate and inconclusive. in light of the particular method of degradation chJr*
5

n,Q~{ f r .r .cw y.v
.o yrY *E

' h #

I
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w94.. p sn M+Q J+ M1
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k.1. ' . '. < 9' G.; /, As originally submitted by ThllA, Contention 2 did not contain the*
M' '[if.e:j f ,: ,' words " characterized by intergranular attack (IGA) and pitting " In its( d.;..' g f,

,.

.3 's ,
c.g written response, the Staff urged rejection of this contention because the

[C $ ~ M [. 5:
.1 .9 basis was not set forth with reasonable specificity. The Staff stated that,~ . ,

.il' %(' j q'':M. [ %,i 1 ', j. in using the words "particular method of degradation," Th!!A had not
,- made c! car whether it was referring to intergranular stress corrosion. :p ? .

J;jipqn'hj).J'/,@fM
j g; O cracking or to intergranular attack or to some other method of degrada-

Mij[;!
e,: - j',.<B,] , N tion, and it was not clear whether TN11A was challenging the eddy cur-

- ;. < - i rent testing (ECT) technique (Staff Response at 2). The Licensee, as
2. N ' C . r . . . .m. ,W,.', ,,. . .

. . . s -,

4(b.,
1, 1id f well, objected for these reasons, and in addition argued that ThilA had

N . 'c f Q 'A Og . ;5 ' not explained how the accuracy of eddy current testing was germane to
'

.

C l h9 l i f '! ' . . the proposed revision of the plugging criteria (Licensee Response at 17).'

W ''.'.' b ' M ;4,3@i.fck During oral argument, T511 A clarified that it was alleging that there

(g; f ' ' ' *ppff.Q j Q.".. M were new indications of degradation as characterized by IGA and pitting
} . I, - 1 ' s [$'.i which eddy current testing would have difficulty in detecting. In support. ; .'
. y, , G

, .
,

' a of its contention, ThllA adverted (1) to a statement by an NRC Staffv. 4 ,, . ".

f , 3.. E .|,'3 "'? member during a January 1986 meeting with the Licensee, (2) to TDRs: ,
,

% ' ,' i , p % ' ,3|* a ,; y .,d. ~' k 686 and 758, and (3) to statements by the Staff in meetings with the
Licensee (Tr. 56 60)., .

- > . , ' ,' After hearing TNtIA's clarification as to what it meant by the words
I ''G. ' "particular method of degradation," the Staff withdrew its lack-of-basis
t 0 objection raised in cases OLA-1 and OLA-2. Further, since the added
y - words served to clarify rather than amend the identical contentions, the

' ' ' ~ .* ,'
,

Staff withdrew its untimeliness objection to adding these words to the.
,

C,1 OLA-1 contention and did not oppose TS11A's motion to amend in
'

OLA-1 and OLA-2 (Tr. 70-75).. .

,j ',, ,_
'

' 'L- While the Licensee ultimately did not object to TNtIA's motion to' '

. ": : . . ; j . f.4.H .
.

. modify this wording (Tr. 76), it urged that the proposed Contention 2

%.f.3y.,.,.'L$en.:,M.%,ey.nmy;S. hj,9(even as clarified) lacked a basis, and that there was no nexus betweent.MP Wh
.

w . n
j 2,. ; 9. n% . g .Jff. " " ' the alleged inaccuracy of the ECT testing and the proposed revised plug.

y.; . .,v 'lA .d, k,Rp*9J3 f, ging criteria. The Licensee proceeded at length then to discuss the
,sn #' ,i merits and address evidentiary matters (Tr. 60-70).

,. .

. . , .

. .' - +>' '. in the special prehearing conference, we treated TN!!A's motion to,
,, .o, -.'

. _ ' amend as a motion to clarify or to supplement, and permitted the addi-*.
,

, S. , [.
.V ,7 , ,' ,? 2, as clarified in OLA 1 and OLA 2 (Tr.120). We did so because a basis

* tion of the above mentioned wording (Tr. 77). We admitted Contention. ,

'.
.h

. I,j'l,- 9,4'A
$Mhqi !,%

-. ih m had been set forth with reasonable specificity, and because, at this stage

@ f y.'?; W .g. h M . N N T M &3 of the proceeding, we could not consider the Licensee's arguments

h;dwy@MN either upon the merits or upon the evidence. We rejected the Licensee's
k h " lack of nexus" argument because it appeared obvious that if the

9 .: n p y g ;.f,4,( j y g p.7f. h7*6 . ,. m.c.c. w e r method of measurement of crack size involves inaccuracies, a relaxationm; ;;,

S v . i:>1 %n* gergtc ;.rt- . +
4+

_

.a*,g .c

"f a t l , g,'*
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. > .:h:&m~~|VQ<C
y ..JL .w ._.:_Q}: . _ a.- . a _.- . a .a ~ .J x ..z .u: e . .,

,

g.y.,; % :. . p. .

3, n - . . . ., .
,,

sY! * | Y ' > || ,* * Y *
|. ./.,.

,

n. ,.m . -

.VgWA, And.wg : @n . +
-

,h6 h.6 5 Jr1j.e:,N.'N K.J.4 of the plugging requirements could only be allowed if those inaccuracies

3h$$$:[JM
Y,' did not permit gross underestimation of that crack size.

G.,9,@;WM.31,1 OM Contention 3 states:
b. > w Ju.y . ; + ,+ .

..i g4 , 3. . ?., . :aff.c q ..;; E,p,,.a ?
,

M... . ' ( Neither the Licensee nor the NRC Staff has dernonstrated that allowing degraded.

g
. . g, c . ;,..

s .s. e ,bL , ~w .o . . .' p. . .p' hJj d ' h. b{.l.' Y g ,,p *l f N D J){j';/ h=.
; tubes to rernain in service under the proposed revised plugging er teria. which could,

. f.9. f. G contribute to the frequency ofleakage during plant operations. is consistent with the

.f: 7je;. f|$5V.% . requirernenis of GDC 32.
.& %@;)N.?q Gli ,Q ^,:?, * J ,2 . h A.W. "s gthp 9:t t.W.s.

4
;Y@.hi''.My'J

.t.3iy." In their written responses and in oral argument, the Licensee and the
$ 6. % p/ h b . 2 3 , Staff opposed the admissibility of this contention because TMIA failed

Y?S @hT I'- to show the relationship between GDC 328 and the proposed change in

% W Q. Q d @; n y,.)[[ WJf9,b. W(.;.l.\- the plugging criteria (Licensee Response at 18 21; Staff Response at

MMWr 4' 7 8; Tr. 80-83).
M M d6. $ M @Mfp

'NM*dMd/MQMZ '
% During oral argument, TMIA stated that this matter came to its atten-

.h. tion during the course of a Commission meeting with the Staffin Febru-
j.D.T h D .P:Q,. ary 1985 wherein one Staff member questioned why the Licensee had

Mh<|$d%[%')MMf?,6
.

.(

.M,W MJi>:
UU fM }% a P: not demonstrated compliance with GDC 32. TMIA conceded that other

Nf U than that one question or remark, it had no other independent basis in

[hbN /h[ i@ support of the contention. It alleged that, if the plugging criteria are

i$I N.', amended, the current leak rate testing procedure might not be adequate
J.yhg @I.l @@MQ% = ' "

,

,
to detect a crack before it ruptures (Tr. 79 80).

: h ,0 7. M N ,$ j 's ' , The Board agrees with the Licensee and the Staff. We see no nexus
J..,. between revising the plugging criteria and the GDC 32 requirement that'

& p! M -i., i j~f. h ,f. liji
,

.. .

W,i .6 components of the reactor coolant pressure boundary should be designed'
.

s m

-Q .: g, . .g. m vs to permit periodic inspection and testing to assure structural and leak-;

W F ~ d ih.i d 'c M O, 7
'2di hp c 2 h. right integrity. Neither Staff nor the Licensee could know what they

htMb @/MidM."'
YM would have to defend against or oppose if we were to admit this conten-

dhMNJ. tion. Moreover, contrary to the two Notices of Opportunity for flearing

;v,. f@:n. A, @a. ,#,@,%M.w.M,Ehq
in OLA 1 and OLA 2,' to the extent it solely adverts to inspection andi

.%). y .. # G M. G.. .. surveillance programs for components of the reactor coolant pressure
5
. M M W.3 boundary, this contention does not raise matters that are within the

s

M M.EM; h N $,5.Q,'9.
-

hY.['I!; W ' /. scope of the amendments under consideration. For these reasons we
d%j%:MQpp ty.' f rejected Contention 3, as proposed in both cases, during the special pre-

*1,w ?N' M M id$ kl Q 4f.h / hearing conference.

Q ['''h[# W%f*g'4N.f ; ,
. t A;W
W'. rf |V'.:N A;n*,

T K.S 4[ % py Q & .2.M' +,7 ( _

+ yt eg y 1
.

,.

hp, W

]p /
::

h' g d p; ' 8p General Design Cntenon 32, " Inspection or reactor coolant pressure boundary." 10 C.F R. Par 50,

p'/k ' *,
ff; d Appendis A, states:Vp

A g**.M Components which are part or the reactor coolant pressure boundary shall be dengried to permit'

.bFfU, * " / g g@ (1) periodic inspection and testing or important areas and restures to assess their structural and

k"a%w% -

+t. M 4 ' s4T ee leaktight integnty. and (2) an appropnate material surveillance program ror the reactor pressure*

g,'f, M D.;.hgig@n# y.dyd'ry?/
W #*

.4h
- vesset

*nt; %- ; *
'sn $1 Fed Reg. 459 Uan. 6.1936) and $1 Fed Reg. 7157 (Feb. 28.1986Lrwa.y . gw< e. r. ,m, ,f c~.

; y w.g - 4 ;' ,y;a'
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h, h$f; h N h h h h h h b ; b N h h @ k b ES M dhkMhbi

fMMMNY U$NM%M{$ .O$ l

W .y N % S G W W |' W * N '?.'
7 6~% ~ n. -

--

+. c n c.w 4 .~Jm..;..._...... . . . . . . m ._.c J. m c. .
: ; m. s .n . ..

A..:.y%' y ',.,-
%,

, . . . . . , , ,

.,' - a
s

. , n. .

, n. _

.,. w. ..

, . .
:.-v v.., ~ ..e

' d ' ,. . d '3 (; D'.e~...*8 |. . . . .

Yi&q(L f ,
.+ Mf ,.
e, , m . % . v,, : a / '; '

. Contention 4 states:

3y.$ ,f ;(*.''.f;|[rl* * , * ,,7

.I N 6 ' )< r- Neither the Licensee nor the NRC Staff has demonstrated that allo'ving degraded
' N , ', 7 , ' ' 'M%dh,7 b'E "J ' tubes to remain in service under the proposed revised plugging criteria is consistent

, $h.f M , . MM , Q f ? with the requirements of GDC 31, in that the criteria does not take into account en-
,

M.hh [ h.' ' M'C,G vo w. :. /
vironmental efrects, including powible environmental corrosion esen in the absence' ;fff '. . ;, '. .,$@e.s. f ; of active corrosion mechanisms.. w' . :A. s . s. - ;."u:w. , .c

o

st.t .' GMm

$4%gy%y''M ?yI@$QZQ'. I c:;,$.J S
2dlM in their written responses and in oral argument, the Staff supported

$ Yep,M.m,M T.h
admission of this contention and the Licensee opposed its admission.

W@,, jM' <w;,N~@"M1E.M+% E..'%.,3W.8.v % . x.. . s; y"N
.~ The Staff believes that the contention raises an issue within the scope of

U '' the proceeding, is adequately speciGc, and is supported by a minimellyMM; i ; 4M " sufGeient basis (Response at 8; Tr. 88 89). Licensee argued that the con-J /
$,. yd . ::c%.. Q tention is vague, especially as regards the meaning of " environmental

M M i.4m W;'d. +Nf.Qg ?dEbidk.?%h@@3
.. u

d 4 q
c rr sion" r how the tubes could experience corrosion in the absence

MN U$UMfag of corrosive mechanisms, and, in any event, urged that it had met the

M5(Q;,9p[M -d.i GM . .;d/p ip M requirements of GDC 31 (Response at 21 24).1 dr f j
MM Wf During oral argument, the Intervenor explained that " absence of cor-

NkNN rosion mechanisms" referred to the absence of the sulfur that caused

. g g ; '- Q ,4', / g n@; h ;';')MNN) 97. . ,the 1981 corrosive attack, and that " environmental corrosion" referred
g g. V, . ,;| t..jp, '; to other types of corrosive mechanisms that can affect the tubes (Tr.. , .

. . , . m * D.
,

84-86). Licensee argued that the Staff had asked about other environ-3,_ . ..

y -; ' !; _s(
,,y

.

| ' . . .- mental effects and that it had answered Staff's questions (Tr. 86 87). In
' . ' . ' '

..

'. response, the Staff argued that no Anal conclusion as to the adequacy of'' ' '
,

2;.. .'c'e x ~ 'o Licensee's documentation would be available until the Safety Evaluation'

- ,

9.a., ', is issued. Further. Staff pointed out that the issue raised in this conten-.
.

. . , . ; .., e. . .
'D

'

' ' tion is among the issues that Staff will be considering in reaching a deci-' ' ' '

[ W %.. T'W ?..,
!

nn . nn . %. '. ; sion as to whether to grant TSCR 148 and TSCR 153. Therefore StaffW. i%W *

u .e
. . Q,,: views Contention 4 to be set forth with adequate basis and to be relevant

p3gM,f'i. 2 yp;;y J;h'M.iTyf,7.M *d W to both technical specification change requests (Tr. 88 89).

8@kt;N DMW/M Q @M
The Board agrees with the Staff as regards the basis and relevancy of

Q w;.ty. ~&. ,M. # -Q N,.f.f,'f,'p ; M )
. fk,37. . 's.- this contention. But we have admitted Contention I which raises the#: '

e .c n 4
t . .$4 p general issue of unidentined new sources of tube degradation. Certainly

a

.N. / j 'f';p I # ';1 p ? ' new sources of tt.N degradation would include any new environmental
.,

[3.,?!:M,M ,#'.',,; d J P ' ';;' ' corrosive mechanisms. Therefore we ruled at the prehearing conference
.

i
NMMM: q, .2. 5 . M; ',, ,*

'

that Contention 4 was subsumed under Contention I and hence was

9?J, .W;.L.m! bN.E ',P. Kfum,( 6 ,
inadmissible as a separate contention (Tr.120).

, :x n - ;,ix ,.|/<
h,M_,M. .'y ; *, s '. it**''r
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}d 1 . ' .. ,; ,n J,s \'] Contention 5, as reworded, states:'8;

.'L-
.'- t,

.' ' . [ e. .. ,( Neither the t.icensee nor the NRC StafT has demonstrated that allowing degraded
i.+ ;+.

'*
, .

, . .

'.f..,y -|. d. ..,,

| ,x ',/' *} tubes to rernain in service under the proposed revised plugging criteria will meet'
'

, J , ,* , T *
.| GDCs 14,15 and 31 in that it is inconsistent with Regulatory Guide 1.121, which' * *

, ,

jg 2.d [* , ,[.4 ' , < provides that plugging criteria takes into account variations in tube thickness due to

%g. x ?. W; @ * l'. P '
'~

j,

.Mt: p .% .. -. -+ v., ?|<c* 5.ossible corrosion.t;

x. c. .%s. : s. . s
.m

M.f/M%..;c.,n.<,y,$'.!,.jS . ". (Tr. I17.)
..+ . . . , , . , *

3 3 .x b 5 tp..

, M * h p:. V ,? v '. , - Q.- e.
.

i.b,. J,/, Addressing the original wording of this contention, the NRC Staff
:i,p}ygg 4|{.},.g yi... , '-y., M said only "the contention raises an issue within the scope of the proceed-

..t h .k [; W i.',..i,."v. Mh f . " ' ([h*
ing, is adequately speciGc, and is supported by a minimally sufficient

.

'.a : ;N s/.'' v%;$c ,.V,I. .
basis." Accordingly the Staff supported the admission of the contention

;,k3/.?P,f ';,1;[f.V M@,Nw;.. y
.

.4j (Staff Response at 9). Licensee strongly objected to the contention's ad-I'MSFfh -:'M,tJf mission, however, arguing at the outset that Regulatory Guides are not
. .M/ ' s . , [5 . . . W . J3' . nN 1,

requirements and that therefore a bald assertion that the plugging criteria*
,

.hy..m.fi- are inconsistent with the Regulatory Guide " requirements" cannot con-/

; g.7/; , p r [.; y , . 't ,{. stitute 'a viable contention (Licensee Response at 24 25).
;i''t Q'$NQ@ fQQRd At the prehearing conference, Licensee's attorney made clear Licen-

'

W|.N;.;r,. B'Vn - T ,v,
,

see's view that Regulatory Guides need not be specifically followed and

V s.;+7;. W Qc i . ,; that, in this case, Licensee intended to employ some alternate methodr. ,

; ;, p 7- ',' 'h ; to assure safety and compliance with the regulations (Tr. 95 96). Licen-
' h, .' #

^ 'M see readily agreed that the Board might appropriately hear a dispute as toE '

''
.

whether that alternate method was, in fact, effective, but saw no speci.f1 '; - f 7 y
'

;' ,> Gcity or basis in the contention sufficient to support such a factual dis-,& ,,

* - pute (Tr. 97). In short, "they have to first say what we have done wrong'

.. s . )- " fj p.. and what the basis is for saying that it is somehow inadequate or incon-
j |p . j. . P4. 9 - d,,.c sistent either with a regulation or a requirement" (Tr. 98).0 .
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ENhh:h,!.NMMN[#
Staff's position at the conference was that the phrase "is inconsistent

|M with" in the original contention did not merely signify a failure to follow

N hlip{j-* j, f.qp@d[. C@7
iQfM.lf'kh N,M: the Guide but implied a failure to give safety protection equivalent to

/&N the Guide, a matter perhaps subject to adjudication if properly clariGed
d c w J,1f. ;, . ..t

. (Tr.100).,

'; i.* y ; .. '; {'/..,J' ' . s. i After some extcasive discussion as to the nature of the clarification
' . .. s 1. l, here needed, and after several attempts to phrase a properly clarified4 c ; . 1 .g . .# ,.f

h.g,.jlc?: M ,'/,li Y / . g n., L.,.[|N
contention, the Board directed the parties to confer upon possible clarili-

. . . . . .

cation and rewording of Contention 5 (Tr.100115).. g p p , J,i.
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!;; Q yf*. * C.-.f'r4 % // T The resulting reworded contention is the one set forth in the text
;;; . e - c w;. . - :.
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.fhj 3 c'f.;#,pJ above (Tr.117). Licensee still opposed the contention's admission, but
d,yd'. 5 Mk;$p,% Jg u; . ~.).I ~ I $ . Tno longer found the wording objectionable. The other parties had no ob-
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.pg 4 Q 4,' !( J;e e d jection to the contention (Tr.119).
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~. , . c. ,.

* h,.N , y 0:, .M J '. . ; ,j We believe the contention as reworded is admissible: It challenges*
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neither regulations nor statutes; it is suf0ciently clear so that adversary~g . ,
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'y@ M@.gp.j parties know what they must oppose; it is an issue proper for adjudica-/
tion; it clearly applies to the facility at bar; and it has sufGcient founda.

N F/$|..GW;'n.Z.W; AqWM.# tion to warrant farther inquiry, it seems to us to have the required basis
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>
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,

% * ~ . ,

,y. ? ' *, N. .T., m ,! 10. 0,s James L Kelley, Chairman*s
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,.

. ?.,f
.i

'M f...mMJ
...a...:. -y .

x.~/ .; *w?'; t N.1 C,c...m ? : .L.%.v; Dr. James H. Carpenter.j ':, c ~7.? . -:e '
C W.sC.g ,hj.4,

.t cm
gg.tnf f.- Glenn O. Bright
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. , p.+; p,.
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3- m,3
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,,,M,, . ' JW, . in the Matter of Docket No. 50 400 OL-, ,-

~if.i ,jV(*y A V d M. M. (ASLBP No. 82 472 03 OL)
' i ~'

'q = - / . ei ,,

.I'c'h[,4.. 't
. CAROLINA POWER & LIGHT.

a .: n.

t. !' 5 '

g ,, COMPAhY and,

# ' 2
; NORTH CAROLINA EASTERN

MUNICIPAL POWER AGENCY
(Shearon Harris Nuclear Power Plant) April 28,1986

"

,,,.
., . . m

, z. .,

. .. .-

+ U.d in this Final Licensing Boar * Decision the Board resolves two remain..w. . .

M J _.:' . .my M ing contentions in Applicants favor and authorizes the issuance of an
y n g,,m;c ,,3.,spp.JA TE-@ Q :M, MaA.y . operating license for the Shearon liarris Plant. The Board Gnds that drug

'; g% M . 4 '?,i h d', ,
.; y g%. ,. 4,,'.c.

s.
A S. .;4. > n .p. o,. use at the Shearon liarris construction site has not been " widespread"39 17, . ,m. q4 . a.

, . . -, , ..

; fc ** .7 ,,. M f M
rj*" as alleged in the Intervenor's contention, and further Gnds no evidence

g',.~.4,U.M
4 ,.$ that drug use has resulted in any specine dencient work or any speciGe; w. '

re. . .

5
'

'. safety concerns at the !!arris Plant. The Board also finds that under

.c.g.'c , , '3
-

.

..

J ~' Y.h.(,. summer nighttime condinons the combination of siren, informal alert.q; .

i,s,;.. m ,,.. . x., . ..,," .>

3,yo.;;,*y',S
ing, and tone alert radio systems demonstrates compliance with the re-.,-

'.,w. 4.t , .a . . ;
e - ; .. o',m ,e4. J..P i quirement of " essentially 100%" notiGeation within 15 minutes in the
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,
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first 5 miles of the liarris Emergency Planning Zone (EPZ).
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* Although the NRC has no regulations specincally addressed to drug

h gQ QUALITY ASSURANCE: REQUIREMENTS
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RULES OF PRACTICE: FEMA FINDINGS

,l?E!R Wh,y: % ,*A:r

g.j:'@' %,Q1;v ,My,y ? 6;q@ ;e.;.t.N/jQ M..tMr@SM f,Hrebuttable presumption on questions of adequacy and implementation
In any NRC licensing proceeding, a FENIA finding will constitute ad

J,%.t.:i# Q;,W[:d:gX.'.3.y/| ,' i capability.10 C.F.R. { 50.47(a)(2). Thus, the FEhlA position on an
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1. x -
' ' . @m . x: - . , . 1 . , '. . y ; _ 3 Our Ondings on the drug use and siren contentions are set forth at-- _ .- ,

W>
r I!! @7,'v M S j . 6 7 ,. length hereafter. A capsule summary follows.

. JAW.C ~ , 1. . ~ Q y .. ' Alleged "lVidespread" Drug Use. Drug use at the Shearon Harris con-

Q,M f struction site has not been " widespread" as alleged in the Interunor's
' M M M ';j [M W -h contention. The Board considered a range of evidence on this question,
ilh@iyN-Md.C.b d ?; M '@ , M ?

,

including an undercover investigation at the site in late 1984, statistics
AlpQ5/[ 3? C ["f 2 > 75$

i

. ! ' . f/* on terminations of employees for drug activity (proved or suspected),

7NM/ M. 5. 96.. ,('' [ CP&L's multifaceted program to detect and deter drug use (including

NbkMI/7W g}g urinalysis testing and detection dogs), obserutions of site employees,
R q.#.;M and indirect indicators, such as comparative workplace accident rates. Be-

k..Q.h y r,q<.i g % .vA y..?CsMM , n .$. ,s@. U %.;x m$11Y > > R cause drug use is illegal and clandestine, it is impossible to determine

%cwM ~T . S T U S. with any precision the level of drug use at the site over time or at any

M particular time. On the basis of the record evidence, we estimate that

% 4 % O ['.h . d M 3[.i ^ drug use has ranged at various times from 3 to 4.5% of the work force atD7,97 C, .T *'

. #

'. . @.~M, 4y W- the Shearon Harris site.
-

e.' : * :
.

e *
,

si . "- CP&L's antidrug program is well conceived and vigorously enforced.y ,. n . . .

J. G. -@ h y g . " , . - # D ' This gives us confidence that the actual rate of drug use at the site is nn<':fip
= -

a . . -
,

higher than the other evidence indicates. Given the prevalence of drugn.NW. ;'1 g *g .

use in American society today, we do not believe that further antidrug
S.. W~ T '',1 .

measures could be taken to reduce signiGeantly the rate of drug use atV;$iGP- - '

the Harris site, short of cost-ineffective and/or Draconian actions.

Y.4 V7 -
'

'

''

D IF There is no evidence that any specific deficient work has been done or

.f. W pf that any specine safety concerns exist at the Harris Plant because of drug% o.- '

use. Furthermore, CP&l's quality assurance program is designed and
J @W N D ; implemented to detect and correct the kinds of mistakes workers are

% '
.

*f, -

@ky[hMM@.'- F-SMir N'S[+
likely to make when under the innuence of drugs. The Board was partic-

Mh ydMfM@$ ularly concerned that a number of quality inspectors had been terminat-

f fFy% u .t 7 ',c* G " ;. 0. . .. . _ S,RP. |y
ed for proven or suspected drug use. The work of these inspectors was. , 7") /; , '. :

-A reinspected on a random basis, it was convincingly shown that drug use
. ..4 ,m

M[ Vr Tr/s;, ,
n ,

.b' . , ?: ' [ [ ' '' .
had not affected their work.'

'.
.

.

Nighttime Emergency Notification. Alerting residents in the 10-miler ?::, ; ^

',% Q C L ',';.:
.,

-]1 j.] Emergency Planning Zone (EPZ) around a nuclear power plant is an es-
'

,, 7
.!NNW % ; . .N 'T.* q sential element in planning for possible emergencies. The applicable rule

L/U f provides, in substance, that the " design objective" of the notification
dN$..N; d'',:[W/ Q system shall be to essentially complete initial notification within about

. i.

M hgd6'g@N$Mhhfh#
IMMY 15 minutes following a declared emergency. This " design objective" has

& ghdQ[.7hs.NWdf been elaborated as requiring 15-minute notification of " essentially

4 76/fd N N .b.N; h kI/N .100%" of the population within 5 miles of the site and some lesser un-

3.2. %'gg.g ] 4;<.: > ;t, e. N,
specified (but substantial) percentage of the population in the 5- to

p, .o .s c c 10-m.le area.iC .. q :q i .M-t. f ,

g, g .
- 4

g- - - e .- ,m> ,

.

- _ _ _ . , _ _ . , . ._ , ._... ...

.

P

9' m

.



w Q:'' W u n ?.4 . ma. ,

. s wn /1::":y ,-,$g p,'N@.4 t C-a,e . ;3, s %. .wy :?-.W'|$:,O % k |x W..-
.* ' ~

- s . '. w. - ..w .o s

\_ ? - on '

W|."W'.3%.:Rh*j%!fibTP @$ ? vin ,g-
'N. WS | , ' ^?'*' '|'

Q 'd W '*o!" .w'
u,: ypf.W't.py;;.y. . :ZM?;Wh.f:3 e x t- ' '~

i
.= .

' : ~ ?4 % P
- .. .

.%'q. .. x.. z y ; ._. -e
.e .m . - n . s ~

,q o:~ ; e\v : -g-
4 m, .m .

. 3 --

. ._ -
*

t- t - . ,~ -- _ , , , _ , , , , , . .s - 2 s. ; w ' *E** -

.s'Se 1
. f. ,f.<

.

,- t
d-

.

Wy _ ... .: . . . -

;

t ..:.t.t - ..g. -'

1 Intervenor Wells Eddleman sponsored a contention that the Harrise m ., ,

7 2 $.W..'- @ . - ' .s y siren system would not alert the public during a summer night when.

' t.Qff'f ' f - -
"

most people are asleep. Consultants to both Applicants and the Federal.

4.M,Q 11 ;c . ? "' c .. Emergency hlanagement Agency (FEhf A) developed analytical esti-

@h@.p $ 9 3 G y , fu , y mates of the extent of arousal to be expected from the sirens and rather
f MCf M.',. .rj speculative estimates on the extent of "informa! alerting" of the rest of
$1*hjly:h.p.M N' E '.i -f' 1%Mf'- j|Q ; ;MM~,' ] the population by those awakened by the sirens. In our Gndings, weW

detail our views on the steps in the analytical procedures, which are sepa-MNh Ihhhhd rately different in Applicants' and FEh!A's testimony. Applicants' and -

MM%7p.19%*y? ' ~; h- FEh!A's estimates were developed independently. However, based on
c.4;7. p... .:(.,um- .w. m - the record at the initial November 1985 hearing, both happened to

, , ,/y , M .s F, ?." t 2C :3 arrive at similar numerical estimates that approximately 70% of theFjc.m 4
. -. w. o

hIdh MJ ri.l-rI .I . Y (T. population would be awakened by the sirens and that roughly 88%
.

k W %yW;w>.@m p=:id C ; ', ' would be alerted in 15 n.inutes as a result of both siren and " informal"Nj. f gg L;f.As, +a alerting.g j my :y.

%W Erg ,[3N ', J During the initial hearing, h!r. Eddleman brought to the Board's and
:e

.-

M 7y 'j [ . ' parties' attention the existence of a research study conducted in 1962 at

[W&K,'C MN'T6QGMQ4 A"' W * 'yx> the University of Bonn, West Germany, that appeared to be potentially,h
$A;7.N M probative of the siren alerting issue. Subsequent to the initial hearing,y

f*(/ g M
'^M fry 'V the NRC Staff counsel had the report translated and served. The Board

- 92 requested that the FEh!A/NRC staffs have the report reviewed by a psy-,

.QW 1
-

,~ @ h .dj,/ Q
-

choacoustics professional and ordered a sharply limited reopening of the
; f .

. record to admit the review and allow cross-examination on the review re-
i

@% A - , &-
- sults. A limited supplemental hearing was held in Alarch 1986 for this

. .m cbc - * -
,m purpose.<

k[: -

As a further development, in February 1986, Applicants announced
'~

j%%s ' f A / 1
$ their intention to supplement the siren system by providing tone alert.s :.

fQ ? :1- '

radios to all households within the first 5 miles of the EPZ. Testimony
Y.$,e[ h[hp .ovD M M ih f- .on the Applicants' tone alert radio system formed a part of the Alarch

}.b . e %q% p;;,7p.gg5 %.'.
: g
3 . I986 bearing.

ML s fMONU.. Based on the record as finally developed, the Board finds that directs

M(,-[' h h h h;!-h, h. alerting by the siren system can be expected to be approximately 84% of

$1,'o "e .s.
'

i the EPZ households and that, with consideration of" informal" alerting,
-

'' *

$;.@'; S f j *7' g(_ f ,] .
-

-
J siren-induced alerting would total approximately 91% throughout the

Harris EPZ in 15 minutes. That 91% figure clearly satisGes the 15-minute$f
, . , ,

7 'y ,, . , notification requirement for the 5- to 10-mile outer area of the EPZ. In
-

di Nhj[$ '..i.:.c,$q$@M , . .. the Harris emergency plan. It would cover 30 to 40% of the IIarris EPZ
addition, route alerting with police and fire vehicles is an integral part of. . . . ,

ghd/C[%@.[BS.QQW,Oj 6 $Qgr'MR population in 15 minutes (most of whom would already be alerted) andd- can be completed in about 45 minutes. With the route alerting and con-
3d? k [$h NkN.E'b. tinued " informal alerting," we find that the required " essentially 100%"
9M% , WOP:y m'.;9./.', . , coverage of the entirc EPZ can be completed in 45 minutes.Ma g:y, ' amp .>

* . . .
I.; ,~ E ! ' .t .". s - cs,

> , , -

. . | 300
'
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@@h4 J V/;- ", icy .5, , { With respect to the first 5 miles of the Harris EPZ, the Board finds
M : that the combined effect of sirens and informal alerting - 91% - doesS.. ,. .r.a -p _ - &. . . . , .T _t

Q . f ?' 7, , 4 , J ,$ , ,p. ,
not satisfy the required " essentially 100%," which we equate with greaterc

than 95%. However, the tone alert radio system, if 100% functional and<M,y iji,3;b. A.- .i p.::7. . 4

MhN*J .&. . $['J,8. . . .IN$.D.? . yG utilized by the residents, can be expected to alert approximately 97% of
~n .

.

MAMbg Mi the households at night. A FEMA survey at the Fort St. Vrain site

~hNhh.i.49
m ..[kddd.; showed that 13.6% of the residents were not using their radios properly,

MhM;j,NDjhNf,(Q which might reduce radio alerting to approximately 83%. However,91%

s y y p s. Q yg g s' of the 17% not alerted by the radios would be expected to be alerted in-

'$@$ h i.4d N Udh p.h dependently by the sirens and " informal" alerting. That 91% multiplied

$j by 17% increases the percentage of persons alerted by 15.5%, so that the

@1 b[$MdfMiM@id'!?;' tWfdMd6 % overall alerting level would be 98.5%. The Board concludes that the inde-

M. N9hM N pendence and partial redundancy of the siren and radio systems demon-

hp.w$Mhkh@$@[MfM bN5 h strate compliance with the requirement of" essentially 100%" alerting in
J

Ap;..W..y:. we:M:i;iM;w.-t4 15 minutes in the first 5 miles of the EPZ.m nr
.. ,

j@MWM y 69 Sp,??N.s
-nq.pme.m *As . .e

9M *USp! & Q. W.rT W
Findings of Fact

Yh;6 M/ WW'.dJ ' E di.j dWMA' ?
5.kih Q f%

5s@%d.h.n %
; y c .W9J i. T ' I. ALLEGED WIDESPREAD DRUG USE

M):f@v m'8.ms.,e % 2JMG
-2 c

g4..e :, %.+Mg .yu - , .p _ A. Introductiongg
t.GD. W. .w@fm .-; c , ,

w- . , ,

C. RAW; ,-V.c~V. i M-. ,-
1. On January 18,1985, the Conservation Council of North Caroli-.. : ?4W

na (CCNC) filed a motion for admission of a late-filed contention styled,y

J P.a :- m:m w .c .

1@a,' W.pg.h.t Z '' .
WB-3 (Drug Abuse During Construction). The contention referred to

.

.

6 DNU$h of. M- an attached newspaper article published in the Raleigh News ard Observer

NW 72 on January 11, 1985, concerning an undercover drug investigation con-

ikk
@ MFA 4.N:

g mM g.M .yhhkh , . ducted by the North Carolina State Bureau of Investigation (SBI) and
the Wake County Sheriff's Department (WCSD) at the Shearon Harrisa :g r > W W W,c?av m

3]w , g.yfg.C.M.. a.GS..'.yW J @n & a site. The investigation had resulted in the arrest of six workers and theufg3erym,y .
. i v ,.

gjp .

QRG issuance of warrants for the arrest of two others. On March 13, 1985,

g ? , f ..f - M :Af . :,2, the Licensing Board admitted Contention WB-3. The contention, as
y '' ;i f -f modified by the Board to delete an allegation of widespread alcohol

g; W $ ',' ' g , % ' i N 2 abuse, reads as follows:s'
. . . . ". .s

' ~..g ' f.3
.

, d-Q|a)!'m . n # W (c,,.;'?;,'E
J

. - .

:' L.? - 1

;'
-

;'.' Drug use at the Harris Plant is widespread (see the attached newspaper article for

fM%.;x"GC # T
#J.;

, .%# y.cW.g /g ,.jc.ya 0.E details and basis). Employees under the influence of drugs are less able to follow

d.ON'kNikMbMJNN proper procedures and tech specs for the installation of electrical systems, pipe-4

[df Mf $k Q fitting. and other safety-related work. Applicants' management has failed to control

@ [Nfb kh drug use during the construction and further, has failed to reinspect all safety-relatedh
$ @ d N d h E W M n[. h# * '" d "* b' '" * " d '" 8 *b"$'''-

y$gWp6+a;3&Np
-

c'M, ?C :.%.K. - A%W ;,

g?p p
-Q *:n- .,q

.;j( . e
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2. After the conclusion of d'iscovery, Applicants filed a motion for,
,

, !j M.. _ -
summary disposition of Contention WB-3. The motion included support-

.; w
~ ~ ^ ,

" ' ) ing afGdavits describing CP&L's drug detection and control programs.
-

.
,

4 - fl 1 On July 31, 1985,.-

- -

the Attorney General of North Carolina (NCAG)Si ' ~ *

' ~'
,,

' - .; petitioned to intervene, pursuant to 10 C.F.R. f 2.715, and opposed the,

$, f.i ' | ', {,3 Carolina opposition was an effidavit of SBI Agent S. (Shirley) Burch.

: - .j Applicants' motion for summary disposition. The basis for the North^' '
*

,;.

@n.. ,: ,,1.;,k: . - .
. ..

,

. The affidavit described the undercover drug investigation referred to in
- -

Q,,'.W,1,3 s,* J ,

, .

,- . the newspaper article which formed the basis for Contention WB-3..

k N1 - ?~ i CCNC also filed in opposition to the Applicants' motion, offering an af-
- --

, .M;. ;..' M
'

she had witnessed drug use on site.p .G g [,.'. '

$. : .. 3. The Board subsequently denied the Applicants' motion for sum-

'

fidavit of Nis. Patty Nfiriello, a former site employee who alleged that_ _ . ,

9- - - .

t. O 4 7 , .. .

.,C.Ti| . ;p b
m.3. ,|1

-

. , m. >w - mary disposition, stating the issues for hearing as follows:
7.-- , -

. . . .

{*p '
.

k

f ,,
-

,q (1) whether drug use at the Harris site is widespread;.-, .
-

7'- *
g (2) whether the Appbcants base failed to control drug use during construction; and,

Q,, '
,9 (3) the possible effects of drug use on safety of construction and the Applicants'M.; ' ~ ~' (-

--

,
'

correctis e actions.~ . .c :,, r
-

ni ' ~ 'S : {..; Unpublished Order (Concerning Time, Place and Other Nfatters Related
'

~

- *-
to Hearing on Drug Use Contention) at 1-2 (September 18,1985).

'
4. The Board bifurcated the evidentiary hearing. At the Srst hear-'; '

, ing, held September 30 through October 3,1985, in Apex, North Caroli-
-

g na, evidence was presented concerning the extent of drug use at the
Harris site, including the undercover operation cf late 1984, and the Ap-t,

plicants' drug detection and prevention program - essentially issues (1)'cy and (2), abose. The second phase was held in Raleigh, North Carolina,
on November 12, 1985, the evidence addressing the Applicants' quality

-

@. . . ...f Ic ' U

$h.Q ? , T [6,;:I . ( I"J ',.,
. i n, , assurance program and its ability to detect and correct any errors which8,

might be caused by employees using drugs.,

7,,_ a- .' 5. The record on Contention WB-3 is extensive - consisting of
: r} * .

- .g -

1924 pages of transcript and over 1000 pages of prenled written testimo-
.,

,

,' ^
< ' ny and exhibits.2-,- 4,

- . .-,

* '. ,*3- ,
,

'' h ; * '
4 ,

, j. .
'

a
*

. ~ , . , a t*

y .h .; M k t. *- :.s ' |,'. * a : . ' , '

Q h. b. 3 *-*;. ' |;e} .N 5'} ,'*|hW;' *

Hv[h4.4;s,2.W '', '" yt c h ~ ''I.& [h *;'~N.# :'9 '

s. F;7 * ? .t * : . - s
fAp y ;f ,.'-e.|. .i . ?f . j . .-
[t@ : E h *,y * " ''' h -)| ,* M ' 4" )' R %| 'o

*C 'l Wd **
. X ff, . . =

, .. 2' " . The Board grants Applicarits' unopposed request to amend the evidentiary record to incorporate cor.
*

S _'.js *
,

i 7', , , , , rections contained in " Applicants' Proposed Transcnpt Corrections" (December 11.1985).
;6 ' ";._,; !.m ;

' ' '

,

:p ,
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? M.Wq-?mN r T:
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N&sMj@;;N,. imp.i .% @% Dq'M.gW , u N: .-:

MfMs&,/[p.- $.~fn*12.wm,.''? V..
- DM.An.cwjMT,.

cW.mASWWM B. Applicable Standards
,

?GQgW.yS&Wy%#M
M;%nu.jb:UTM. k 6. Although the NRC does not have regulations specificaHy ad-
MyMM9.9.M. m A. 'ibs .M.DN.M.6 M8j'dg c dressed to the use of drugs on a nuclear power plant construction site,3

A 1-f m,N M(N M,.shp 5DOMNf$ its quality assurance standards applicable to the construction of nuclear

33fhWM'{[j [M,. )
power plants are relevant. Appendix B to 10 C.F.R. Part 50 requires aMEAQMy"" .

Quality Assurance (QA) program designed to eliminate the possibilityh kiI[kk
'N

k}g that construction defects of potential safety significance will go undetect.$I
ed and therefore uncorrected. See Cleveland Electric ///nminating Co.

' g[deg:$f7tp$p@hypjRgYv WM (Perry Nuclear Power Plant, Units 1 and 2), ALAB-802,21 NRC 490,
.

-

,

Ip e%sMM3%g.g:.6D1NM'

492-93 (1985).ygw. %g% LyMm
7. The Applicants' proposed findings properly emphasize the im-'d

W: T,' g% p @, M h., hj3 p .c.-
7MSI4
MM .W pgfh.y

-ef. c portance of the. QA program for th. drug abuse contention. %,e quoteir is
.

Y>g
-s.

'

'I and adopt portions of those findings, as follows. "CCNC Contention

I mtyF;$ g yh5hhg% WB-3 postulates construction defects caused by impaired employees

gNUSf ?hqgd under the innuence of drugs. In its ruling on summary disposition, the7 OhE.Mh;hgfc.;( Board raised the question of whether the QA program was designed to
cope with the efTects of widespread drug abuse. Tr. 8224." Appl. PF S.%hEMO%h

@p
QbM6N;Eb8Edhyg<fyg$A Applicants' position concerning the capability of their QA program to

lip.f. {fkN$NMNO[NM'y,[3:.i
& identify construction defccts is that the " unspecified CCNC postulated

if>JEQ d defects are not distinguishable from defects which result from other
t.% g y.@hf[kfi$d M k Nk causes. Consequently, to a great extent the litigation of CCNC Contea -hh:

$W6.(hMff.16$':$ [6QuM |% F:j d h h h M k
[ tion WB-3 was viewed to be a challenge to the etTectiveness of the Q

fiM*h program implemented during construction of the Shearon liarris Nuclear

.GtM% &. Power PIant." Id.
f;~ M ,D "~'y $ ,$ y% % .! 8. "In assessing the execution of construction QA programs, NRC

@M. - $ adjudicatory boards appropriately hase turned for standards and guidance

d @ k,.dfh. O N $ [1GfEN
2

$$h# Q to the legal Ondings required for grant of an operating license application.

W " g g[[h %s-I"e Error-free construction is not a precondition for an operating license
t

4 Wl M under either the Atomic Energy Act or the Commission's regulations.
Ma., Me6% y

What is required is a Onding of reasonable assurance that the plant, asw~m

w9*$# r: %
St.M .

q$g[g#dY,$$@d,i..m'IE@W;@?jpF
%
1y.~

.T M 2M built, can and will be operated without endangering the public health
% ;t ic- Y D, and safety. 42 U.S.C. f 2133(d), 2232(a); 10 C.F.R. f 50.57(a)(3)(i);
. Wp? %MD?M9( Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units

@kN@sH@$.MFiNCF 1 and 2), ALAB-756,18 NRC 1340,1345 (1983), a/Td, San Luis Obispo

h b, y 4. $ [j M d h Mothersfor Peace v. NRC,751 F.2d 1287,1319-21 (D.C. Cir.1984), par-
.L

y' :, hhia - m*.W 4 tial reh'g granted on other grounds, 760 F.2d 1320 (l985): Union Electric,

h Co. (Callaway Plant, Unit 1), ALAB-740,18 NRC 343, 346 (1983),M W ;

$ 6~-
'p

h Mr * 3 The Commission has published a proposed rule on fitness ror duty designed to prevent persons underO . -g w . e II ) .t the induence or drugs or otherwise unrit for duty from endangenng public health or sarely at an operat.W.' db*A
g

D
+ s w > r ed M M , g if_,Q |C

i ; 4
d.N[Fc ing reactor. 74 Fed. Reg. 33.980 098D.

o$N:k. F: W , Ja <%s.v. . .W3 wco ,

sg.n :'w::;>:. -p ,
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. . . . . . .. . reconsideration denied. ALAB-750,18 NRC l205 (l983), as modified,
. -

"fyf ~, , _ ' . f'/-j W .,. ALAB-750A,18 NRC 1218 (1983)." Appl. PF 9.
y" t . . ',< .f K' , ' : ; , 9. "In examining claims of quality assurance deGeiencies, then,".' .
J. S boards are to look to the implication of those denciencies in terms of

M,h-( I| c , Y * * ' ,' [n.N3f: ? C.Y|')k U.h [;.d
. .

-T a ;'
,

[' if it is established that all ascertained construction errors have been

'

safe plant operation. Callaway, supra, ALAB-740,18 NRC at 346. Even
1.

. . ,n . 9:, s. .v y,*nx,.p,%.:. .-W?);. .Q:.', e.yp
cured

ym-
MM . ..'-I i j W,N!!- . :n ,

, -[ f. there may remain a question whether there has been a breakdown in quality assur-
.

+;'S ,3 p. c , p. . i;,g. A c_ ance procedures of sufficient dimensions to raise !4itimate doubt as to the overall
. _ . .

h$ ~ , . '. * . } ,3,; P i *. E integrity of the facility and its safety-related structures and components. A demon-
"

.

- d' 1 'd 5 - h stration of a pervasive failure to carry out the quality cssurance program might uell

. ? jra , * Pj 'M ,' g 7 -k[hi[ .g _:;/, w ,) ?I # Tf.k ?> Oly

S,W.iY,y %a g$.; v. fr G. w.D D . %.. g
Id. Thus, the two-pronged test for examining CCNC Contention WB-3

. i' <
h p-

-

stand in the way of the requisite safety finding.6:n..%,
; :gw c .ng

d'g'.5b.c||f ?Yd/? >
'.?.m<p :. .. g - ..

?ff . . . is: (1) whether ascertained construction errors caused by employ-j f.% * ;,f- l

'b 5 :c. ,-).; M ' .,:'[ [Q*i.;,9.

ees under the influence of drugs have been corrected; and (2) whether.'

there has been a pervasive failure to carry out the quality assurance pro-W ;D '. ( { t- F i.i' [ M gram as a result of employees working under the innuence of drugs.'See'y. .3.-g v, , . , , . ' - Louisiana Power & Light Co. (Waterford Steam Electric Station, Unit 3),...x ,, '..

A1- - c. a
' ,

, .e -
ALAB-812, 22 NRC 5,14-15 (1985); Long Island Lighring Co. (Shore-c~' . .. ham Nuclear Power Station, Unit 1), ALAB-788, 20 NRC 1102,1141.

- - ', *w, ,f_ { ' (1984)." Appl. PF 11.
10. This is not to say, however, that the Board is not concerned>

.
.

,_

| with whether drug use has been " widespread" on the Harris site, as theyb
7

'

; - s

'
contention alleges. Given the evidence in this record establishing rela-
tionships between onsite drug use and tne possibility of de6cient work

;-
, ,

r} .' - - - t e .3 (see Board Findings 143-155), we believe that an effective program to
-

n 9. 2 hold employee drug use to a minimum is an essential element in a nucle-j.'h,5idIfihJ ,.Sc W ?.M....@MND ar construction licensee's QA program, whether or not formally so de-

..

$hhhh5 , fh.) 4 nominated. To put it another way, under the pending drug use conten-
'9/.':/g*N"MY <,'MW.fh tion, it is not enough to show a paper record of compliance, without con-4 D *;, .
, N ', ' J .:f/. 'h : t'.;' r'pn sideration of the extent of drug use that has actually been occurring on.

. " , . .' ' ;g. . the site - particularly where, as here, some QA personnel have them-,
*

J. pi};., , ' selves been implicated in drug use. Evidence of widespread drug use- 4 f '. ;. , .
,

%[' '',, .l '@ [*i dhh . would also evidence a de6cient antidrug program and could, in turn, evi-.

Q ' .,.J
.' 'M . M s. y i.?, M .y dence serious deterioration in the QA program.W. . J

.L* K N M; W} . W o p.'n; 51Jg,..gu
u " m.if** p

bWMW.'WQ?)Lv'f, g c& 8RmG y;m.C'.Q
t

dj'a

h'.s h., h.4,J * The "peitasive feiture" or " breakdown" portion or the test typicstly is applied in the context or al-

h * % h # % N,'h,c(.3.*Jg{tgM','h.f *d; .s*
leged specific quality assurance deficiencies. See Duke Powr Co. tCatawba Nucicar station. Units I andgy ((.g?*1 ''L}. j e y t f[ 2), ALAB 813. 22 NRC 59. H.72 (1985); Canaway, supra: Perry. supra. AL A B.802. 21 NRC at 502 tat-'

f.. ... ib?e* Q *'
f.',"

. -/ ''g' y.r.;4., ' tention rocused on specific deficiencies at issue berorc~ deciding whether a need existed to expand the
, 4 e , f.

:fg4 *

.

.; y * scope or the inquiry).* * ,,

y
:. w *

*
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*
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y~ C. Extent of Drug Activity on Site.. n t., v:.w - qq

'm Af8 @ 11. We begin with the knowledge that involvement with drugs has@;[.7. (.15.; .
* Q1M'd. .' .;.
.-

. .v.. . . .

I f.?! become an ever-increasing problem in American society. According to
M;.@M, L.E. . .
.,M F M'.c.d. @N246 %$MfM lion users of marijuana on a once-a-month basis, over 4 million users of

.

sp . dcs .N the National Institute on Drug Abuse, in 1983 there were over 22 mil-
.

H; 3 5 .U f., f 'J y,. $ f . d.v. @w .,d'hb:Mh.56g. Ng[
cocaine at least once a month, and perhaps as many as 10 million abusers

. , - n-o, y a m.
-dr' of prescribed medications. Drugs are in schools and universities, in jails,W .W. M J7

I' b y %p in the armed services, and in athletic teams at all levels. While most
.

SA 4 24.n6 ih4% f,% drug use occurs in a social setting, and is much less frequent on the job,

R e @# w:% w.c m- syg;c.Q', , . 'f;Rg4 mr,gw drugs have also .mvaded workplaces .m the Um.ted States - meludingyg
.

d?$dlM, f;5 My. TM:nQ government and law enforcement agencies. Arrests for drug use and-

yMQ;'.2J .pyMWfig'!k sale have been made at a number of nuclear power plant construction

Ph'.y}M IWi;'gud%fg sites throughout the country. Testimony of William J. Hindman, Jr.,
N Nhhs q Michael W. King, D. Glenn Joyner, and Peter B. Bensinger on the As-

%'!.7;N
N M -'J d . N[g M f }

NI sessment of Employee Drug Activity, ff. Tr. 8893 (hereafter "Appli-
g % .7 S p h.# cants' Assessment Testimony") at 17-18; Applicants' Testimony of Dr.

@ f 6, W, % %
i.'y

M MMMD. Robert L. Dupont, Jr., on the Effects of Employee Drug Use, ff. Tr.

EM: ?Q.* y M;t##p%:d:yW 9994 (hereafter DuPont) at 4-5. Applicants' witness, Mr. Peter Bensing-

. . . .
,

'j jQ er, a former Administrator of the United States Drug Enforcement Ad-y g#g-

.. D gMMQp~,g.~M y ,'. M,n3
.# .,m

ministration, estimated that the level of drug abuse may be from 5 to
N,9, ~$N. n eMiE 12% of the nation's work force on and off the job. Tr. 8338. It is again.t- c f . .22 .

.. .%n.ydi.g. ;.s G 'mW<f, this background that we examine the extent of drug activity at the Shea-
wx. . . , . ,. . v:r, ron Harris construction site.C

. . .

-
,a. ~

.

.

p g.{ .- q;' ' f @M 0;"B;" .
. .

. f;. 12. The Board heard testimony from several sources concerningt

the extent of drug activity 5 at the Harris site. These sources include par-
N ' 2 i. : .. ticipants in the undercover investigation at the plant, data on the'

.

~ C WO rd -M number of employees terminated for suspected drug activity, CP&L's

d$b.w N gh.m@N3f*k:4;NT
.3 n m % y-4, . .

.

)j poh..cies and . implementing procedures on drug itse (including testing ,
.

k;k.Mh data on indirect indicators of drug activity (such as site accident rates,

%/ M @ M ':f d h[fh % $ $ %,WWh8' the quantity of drugs confiscated, and the age of site workers), and the

MT,~W;Whh'5,R'M@. .'cJ: pig;iT
Mj3 ! judgments of witnesses for CP&L, CCNC, and the NRC Staff who have

b W.. a hd D worked at the Harris site.
} : 4, e4 e . :. c. .w r,,. . w

*J'u & *bt 0%Nh? * d; sq
a .rw.p... .

|! W:i ',H! O! .t b ';yyXWY^Y Q.1('
4-.W

I G' : Q
:n y'(?j +. QEp ~ |LM.gyfC'Q*.d h, W p ,.*y g z,- @ % . ,.,s(;.f./;Q
'*b
;M[[ M'.

- T,py i +d 4 *NMMQM.$.{-g < 1 m ..., . .',' Tkgghg;6Q
Mgggh ("y

* p3

dt $ 5 We orten use the broader term " drug activity" in prererence to the terms " drug abuse" or " drugs
- Q<, use" used in the contention. While it is only employee impairment on the job due to drug consumption.

gQ.,g M4 (" drug abuse") which has potential sarely significance, much or the evidence, ror example on employeefD .

p.%de]Qe *[
,

@ termination, does not distinguish between consumption and other drug activity - such as possession,
purchasing and selling. delivery and other supportive roles or railure to cooperate with site drug policyi- g

a%A:.N[ r. xh'i . 4
A .

and procedures. However. it seems reasonable to assume that most drug activity indicates potent;al drug

OS. t*6 * *'Q, N.
., d1N MO,

-'4W'7m*Q MMg;g.[@ use or abuse.DMsm: M
h ps.~,.y,QQ. . d.'j:;|=.m..,'% A ,:.
-w -y,,

: i .p -v.n. - m-.

r- e<
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D. The Undercover Investigation,v.,w _. . .. " d.-.g..

j f 'f '.:g, q' . ' ,, , - g c;. ,.j 13. The undercover drug investigation at the Harris site com-
.p,, ,. ' '" 7 i menced in early November 1984, and ended in early January 1985. Tr.
cf,I) 7
n.b;O!.-D ,#y .j ' ' . , D

'

9169 (Hensley). (We note that CCNC misstates the record when it
.. 'i" claims the investigation began in December 1984. CCNC PF 11.) On

N.y. .~
.~ b,.p.MQYQhi tives who conducted the investigation - Deputy Kenneth G. Hensley'%@k.; .' this subject the Board heard the testimony of the two undercover opera--

.%q' .,;M:..n,.O: . .,m%'$; t hu.n .7, of the WCSD (Tr. 9164) and Agent Donald Williams (then oi;he SBI),e+.r .4 m - u c ; ..t

M@.{C.Me f?&;(, (Tr. 9274) - and two supervisors from each agency: Af ajor T.W.';
. c

C4hy@!jy . [' $ *jll>$@
; .; Ch: Lanier and Lt. R.J. Self of the WCSD (Tr. 9164), and Supervising% .',' Agent C.J. Overton and Assistant Supervisor Shirley Burch of the SBI

d.M,U.N..[! ,'Y. i. Y'.MC@/
% (Tr. 9274). CP&L presented the testimony of its four employees in-
y% MWp.QY,fQ, volved in the planning and execution of the investigation: William J.

7.; d'. Q r.? T W. h. >1/Y. M $.1.% M M. Hindman, Jr., CP&L's hianager, Harris Project Administration and then ,
.

..:, . ?- W G "..: q 7 . project-level coordinator of drug information; hiichael W. King, Supervi-<*
,

,%3;j' *m . : , 'gl ' * F sor of CP&L's Construction Security Unit; and the two employees who
GSM m - T;$ 9 worked directly with the undercover agents - D. Glenn Joyner ofTf/ $ '' X . i f ', M' . f,* |k'. CP&L Security and hiichael L. Plueddemann of Daniel Industrial Rela-+

Q n. I ft. N f |; W tions. (Daniel is the principal contractor at the site.) Tr. 8471. In addi-
, ll.k[[ _ ;\ ] '. . tion, although he played no part in the undercover investigation Appli-

'

dM. .~ '

cants' expert witness Peter B. Bensinger offered his opinion of the in-
,j* '

vestigation. Tr. 8471.'
.

-JO
,

. 14. The undercover investigation was initiated after CP&L request-
'

,
,,

ed such an operation be undertaken by offsite law enforcement. Affidavit
~' < . e. c. of S.L. Burch, ff. Tr. 9274 (hereafter Burch) at 2; Applicants' Testimony
-M , - s 4 , . o m. of William J. Hindman, Jr., Alichael W. King, D. Glenn Joyner, hiichael1,

%, ; vy . jyjM,f,;; ( ' L. Plueddemann, and Peter B. Bensinger on the Undercover Drug in-.

v d ); 4 @ g.49.M. m vestigation, ff. Tr. 8471 (hereafter " Applicants' Investigation Testimo-
3 a, h.. w ,e <3he:gdfgdi .?;
N; x, r M3 y
M. (}.!f,iFTG.NN' Agent Williams of the SBI to a confidential informant and supplied the
A.j , f .g ny"), at 10-11. CP&L introduced Deputy Hensley of the WCSD and.

gggMp %)h$p3-Qlfgf6g agents with names of twenty-one workers suspected of being involved in
gg|%" ' . y d%g : / illegal drug activity. Applicants' Investigation Testimony at 13-16: Tr.
; . g$ , . N ? P';.1,f. 8568 (King). The informant, a former CP&L employee previously dis-.

QM6 : ' QWI : ., missed for drug involvement, worked on site with Hensley and Williams-

N.; kNh| w . for the duration of the investigation. Tr. 8527-30 (King); Appl:casits'In-
d ; p/ @g - * .' j g' g W / JT M ,s

{?ggg%dgh; dQ
a- . vestigation Testimony at 13. CP&L provided the agents with necessary

" cover" as employees which gave them unrestricted access to any part

(3gM ej%a.@
of the s,te at any time. The invest,gation was, however, directed to the? gisf?g i i

K M l" M' h @d
g c first (day) shift, on which approximately 5000 of the approximate totaldO of 6000 employees then worked. Tr. 9216 (Hensley); Tr. 8526-27

fN;,@f."Mghf[Qg@fii p[ (Joyner). Deputy Hensley worked at the site weekdays, except for holi-
' - '.t ",hig yg days, from early November 1984 through early January 1985. Tr. 9169

. 7 T. . .,N; .; . y2
ili''a*. .

. .
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$$ b C. ) M,1; $ ,., D W f .R
. . ,W

#%h, O (Hensley). Hensley was instructed to use his cover as an employee at

$$$N[N;[ ' ' . [. . the plant to try to purchase drugs and to obtain information about drug*

.

activity. Tr. 9173 (Hensley). SBI Agent Williams was on the Harris site
w [..s. m. 7,#,;;a.;.t. 4. ,V.,$ e.ef t; +/'
~ .? . .

., w

J, . - f 7Q % . Ec.1 2 or 3 days a week for a total of about fifteen times. Statement of.
..

'

WJ4 (.M ? My M'. Donald Williams, Jr., ff. Tr. 9274 (hereafter Williams) at 3. During the

i. h'd@hSf3dkp investigation, the WCSD spent S1725 to purchase cocaine, marijuana,

. sNN hashish, and methamphetamine. Tr. 9207-08 (Hensleyh Applicants' In-

M. % M A :b"h M M k' h p gp.v.J 3Jpd % M - vestigation Testimony at 40, Attach. 5. The investigation resulted in the

$v.c. %,. .-.J.7! Df.s)M;.Ndh, s;2 arrest of eight persons for sales to the officers and the identification of
u A<

iW- d3M. fifty three others suspected of drug activity. Tr. 9173-74 (Hensley).

y ;,M @.$ k; $ M. m @ N. m $ $ $ 3 ) M[+ @m $ id
Y; $ Q .MM' . .. 15. The parties do not dispute the above facts concerning the in-

?!U :: 3.jwu m

jgCh.N :{[ vestigation. However, there are significant disagreements among the par-
.

h ties concerning certain actions CP&L took during the course of the in-
$y'php@:Of,,M.Wdd -W>jgeM W% 7 % .p

vestigation, and the timing of and reasons for the termination of the in-@
I-

e .W.w e ,m. epM&. Ms%.3 M A.T vestigation, as well as what the investigation reveals about the extent ofc

M @R-p h[-C@,,wvN W2C CU!E h
2Rdk@i?;W4M

$ drug activity at the Shearon Harris site. These disagreements are dis-
cussed below..W- wv.eeJsw

w m m,, O.,t%, r ;W-W't;."/n. 9 <r . - ig: . m. i.W.,.fs%o
* ,e y".y f :.y :;.4 + . :r : -! *8. ;? z. ;

n'&,.W.6..if'g Q y p Q
m &g ?

.

1. MetalDetector Searches
% w,r -

16. SBI Assistant Supervisor of Drug Investigations Burch testified3.py'7y s.fS .3% ;

u. M H H [ Q C }. 1', concerning the undercover investigation. Burch was SBI Agent Williams'

M@ i . M.1 M[., ; . . ' P ,,,supervisor during the time he participated in the undercover operation
:

. 1G 7 at the Harris site. Burch's testimony criticizes certain of CP&L's actions

g,.,V9:@Ai'Q-[.g
'

4 / @ as impeding the effectiveness of the investigation, endangering the un-s

dercover agents, and causing the investigation to be terminated prema-

%,hYJND[s.M %p%7F@, :;D
@M5- , , ,g.

turely. Burch at 3-4. Burch testified that shortly after the investigationf M M ^ ,2. commenced, CP&L began using hand-held metal detectors to perform
. ,

V.p jg hk, 9;;. mW, &% . ~% , - .. e- random gate exit searches of employees. Id. Supervisor Burch alleged,
M

,
W

y?
$sih. ik '<Wv.%%F/ MJ4 without elaboration, that this procedure slowed the progress of the un-w .w

h MU hyg dercover operation. Burch at 3. Burch testified that Hensley told her that

k'i}.M.M E.N Ei'. y Q 'C.Fj. f.
the procedure had never been used before and that the employees from
whom Hensley had been purchasing drugs had reported that there was a

. d Pf. O f $ @N N . U M .MI #% .%Ec g S.?, " snitch" on site. Id. at 3-4.

hh.@Yh)isydNfnBR3. .,f I5h/hhf$ M, 17. CCNC asserts that the initiation of metal detector searches had

AfM,y the effect of making drug users " skittish," and attributes this testimony

.4 N $ $ $ h' D % .h8%'hQ
to Mr. Joyner. Tr. 8519-20, 8524, 8555; CCNC PF 17. However, at the

''
'

Ifd relevant transcript page, Mr. King refused to agree with the questioner?
f/g that this would be the effect of the introduction of metal detectors. Tr.f o i-

8524 (King). CCNC again misstates the record when it claims that

*hMM..,b%@dgjMd7;
I r

J M + M h ; h, p 3 , B
g "[glate searches also began during the investigation and indeed found'"

9h . ' two workers with drugs. Tr. 8614" CCNC PF 17. Gate searches did not'-
f&v, '.yo., , - Wh. . . , ,. . . . . .-
.. .y ya p; .. , r_ n .,

M:*/ ' M F ' q. - ..y3 i .-

.: e i,c5
' *
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- y /vQ. begin during the undercover investigation - only the use of hand-held,.j,'1
t.,' ,

. . . y ", u , +. E. I metal detectors as an added element in random exit searches. See Appl.W. .

.

W .. : . '4 I*' ?j .it.m
.

w 3 7 . ' . .g t ; PF 36.6 Gate searches were already in effect before the investigation
4;.

j commenced. Furthermore, the search which discovered two workers in' qigY. , , .

. . . %e. '

N possession of drugs was not a routine gate search but a planned intercep-,

i e Q -( '','[ ' j . g. U Q N tion of drugs based on specific information about the two workers gath-
9 TID ered during the undercover investigation. Tr. 9221 Glensley). This inci-

N % 9,* @ q f. d d [ $'d M h. T y,3.j
ldNj.g,.t@rhydr,g4i dent at the site gate is discussed below; we mention it here only to elimi-

.,. .g

y $% nate any confusion concerning the searches instituted during the course

: T.jd k:; [ .y W . @$ ~ W @fMy;g%"j,;; ty; . $M:i
. of the undercover investigation..

W]Q. !QMW$[[N.1
18. CP&L's Manager, Harris Project Administration, William Hind-

'

man, testified that the metal detectors had been requested by the Daniel

.$$;/ riu : m 1 Cib-60@JWH Construction Company construction manager prior to the inception of

;",WN, b;W @d:k'3Qh,f.hMhk the undercover operation and that the detectors' sole purpose was to
?;L3% g % curb tool theft. Applicants' Investigation Testimony at 16-19.

P $...,t Q ;a'.. '' I 4 W N' 19. Metal detectors do not detect drugs, and the effect of the use of.

:p
.. a * < 1. . f g , , n

.- - . . .

N. Uh',[Q:$[M;g?#[
.z; . 4 t

metal detectors on drug activity appears to be quite limited. Certainly, if
. .

'i$. an employee is carrying concealed tools or other otjects which alert the
'

;.
^

,J - $ $ | ]i dpl % fg$ metal detector, a further search might lead to discovery of any drugs on.,gp
c-. f.v...W the employee's person. Thus, the discovery of drugs might well be an,

l .'%f@)|,M.
'

" ~

incidental benefit resulting from the program designed to curb tool' . . .
- ' ''

x }3|$ theft. However, we expect the number of persons who would alert the,

'

| ' C .. ~ metal detector and then be found to be carrying drugs would be quite
-

,

'

7 ' '9; A small, since employces know they will be searched if they alert the,

'0'

" ~ ] '"! metal de:ector. Presumably, employees would also realize that the insti-. < 2
,

'

tution of metal detector searches would not signal a " crackdown" on-
,

fx u-fy|''.g p( W.Q, g:Q.7% drugs. In addition, since the random gate searches were already in elTect,

Ry. .$ when the undercover investigation began, we find the use of metal%,

hp%hjhk.}g$fhANw[G41G+gfWQhM detector searches to have had little, if any, effect on the undercover
operation.

W p p f -?. Q ~ 3 % Q'>
QW b&..;..W.ii.t:u@. ,4_. ,yJ,t.f.p - M
y g. . w.. &. 3.s W..t; s. .g %w.1

w, wg: 2. Drug Detection Dogs
.

#. .c,, m u
. w u. . .-

6 /E N d@p, g ; y.<, y ;v..,9.<. m
.

'' : M fy' 20. Beginning in February 1985, under the direction of CP&L's
N O r/ .%.NS : security unit, a narcotic detection dog has been on the Harris construc-

YNNM7.NF..NMNM3 tion site twice a month on an unannounecd schedule to search a random

pME%g(hi&NfCQjf.QM'..
sampling of areas on the site. If specific requests are made, or ifinforma-

k Q ttf M,
8h

'j tion is available concerning the possibility of drugs at particular areas on
g % w;Q!lk @6g&.

p::.
%(l'p * g$

~ v
bdMI M f

,

[/.h" 6 such searches are condacted during esery shirt change. at which time funch botes, briercases, and~. r.
'

fp|-7,:!"iQ*M1%h . .y.[,. . g.
y,

' .; f rf. .N#.'.V
. *% other contamers are opened for inspection as emplo)ces lease the sire. and on a random basis as empicy-

ff
- Q1 ,N"% ees enter the site. Applicants' Assessment Testimony at 5.. Qa e .f.,. > g ,%.,.

s w . >g ,3 . p
; m

1., . W. . e
'
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u-

~
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h hih ykWf5 hA'S ' : *Y ' s.
'

, . $,. ' - a _ Q-[,

' - ~ ~

,

..p ;m: p.
.

,, ,

y a.p ,
,

m w :. . . =.a a.. u . _ , -.f... : wa a _ e __,. ; , _ _

_ > .,,av .,

, g.:q ? ~.. w'%y ;; ,. . . ,

:y., y. ' - n p
4 ., : . . . . <, ; . ,.- m.g w . .~r; . ,..-

. z..M ~ JJ 3 '.. ..

- w. , - p.? :. y.% y , +4'( .,il|. w ,'. | 1' site, then those areas are given priority for search by the dog. Applicants'lyh$P 7

Mf c.L./c J<My[ '0 ~~ 1. Assessment Testimony at 5-6; Testimony of Francis J. Long, William J.
, '. Tobin, and Richard L. Prevatte, ff. Tr. 8653 (hereafter "Long et al."),, '.<

:: p : mg.|fu.g .- ..
,

gp ,

-; .

at 8.

-5- Q;.0 8.]~s,,' O.L ' '- h * ; , . .m, w.71 W.,,.M .,
;.:,j& *W

.

21. The dog handlers, his. Dana B. hiackonis and hir. Kenneth A.
,

:iW

M.f.M- m;;w,&:M,j.i;a .- m.4rgt.....i.. ; .;ndogs who will bark, scratch, dig, or bite at the area where they find

w

L. e..m _d S N W.,'M hlathias, testiGed that the dogs used at the Harris site are " aggressive"
w , . - V

'
-

N

g/4+q y,..; pw .,.,t,;j.:N. W, n ng y d.~ w..e w s : @.f. G. .s' C .Q:,Mcants' Testimony of Dana B. hiackonis and Kenneth A. hiathias on the

r :. ..+
drugs, and therefore these dogs do not perform body searches. Appli-'-- 3a g

-

m. .s. 6
MWMy

fkNkDDMh Use of Drug Detection Dogs, ff. Tr. 8993 (hereafter "hfackonis and
M M M M Q /$ @D,'.6'YW/P),] hiathias"), at 8. Thus, if an employee is carrying drugs on his or her

{ d

MM.% M9M i4 22. In Board Findings 107-111 we dis:uss whether the drug dogs4W.%hd[I4;85N63$h were effective and what that indicated about the extent of drug use at

i @$ f. h M p,M d " 4
the site. In the present context, we address whether the dogs' use ob-

5 @. w,t:,%.a ,,7db.fd, /.'/*,M structed the undercover investigation. SBI witnesses Burch and Overton
& ,q t 9vo .n

W ..a testified that the undercover operation had to be terminated prematurely'G9#W/&;o
D h:I 'I,hM .;i 2 - j[,[ because CP&L insisted upon initiation of its program of narcotic detec-

9. o 7t - &4. , tion dog searches at the Harris site. Burch at 7-8; Direct Testimony of5- , ,

(.C C.J. Overton 111, fr. Tr. 9274 (hereafter "Overton") at 5-6. CCNC and. ._:.y '

''m#,
' the NCAG contend that the undercover agents' safety would have been

'

,.
m ,.

x. ' i .m - f. .

,

Yy;y-gr M"
',

M ; Q ' t [. Y , , ' _ .p i 23. As previously noted, the undercover investigation began in
threatened by the presence of drug dogs. CCNC PF 12; NCAG PF 9.

. M w' f& M i.& . . - ' j ., ,
early November 1984 and culminated in arrests on January 10,1985 (al-i,: .M x. .
though agent activity ceased about the turn of the year). Applicants' In-.$

%h@SWxj@, %e cw@.Q:M@$
1

d.MhM jiO , vestigation Testimony at 16,34; Board Finding 14. The Grst dog search
Mb' s was not actually conducted on site until February 25,1985, but a misun-i

M,M..p{J$@MiW.7C.'
u. i ~

$mp A derstanding appears to have developed between CP&L and the law en-

M'ddMd$MMWM forcement personnel as to when the dog searches would begin. Appli-

MTj-3'[@jdKW,9|id}f$tf
cants' investigation Testimony at 37-38; Tr. 9203-04 (Lanier, Hensley,

%W. ' , W." ; ; W .R i Self). Both CP&L's witnesses and those from the WCSD testified that

khk, %u$:.QJ- QDYd'..$ - :n Sheriff Baker believed that introduction of the dogs during the undercov-

$. M@C P.R h[.M .M. 9. 7., and therefore Sheriff Baker wanted the operation terminated. Tr. 9189
M er investigation would endanger the physical safety of the agents on site,

%x , . w q[,y%s@, %y.h (Lanier); Tr. 8561-62 (Joyner); Tr. 8498 (King). Supervising AgentJ NNINM $
kM h kk 3[iM Overton testiGed that the use of the dogs during the undercover opera-

d:d.; r,t aM tion would have created the " distinct possibility" that the undercoverAps r4%4 o e.4.

/$$W, p@.d;G'7|Pw,. $pgy
, agents would have been endangered and that the " risk was too great.""y ~

:s d; Yet SBI Agent Overton gave no explanation for the perceived threat.i '

3 F.f M9W8:IjF.MI from the dogs. Overton at 5-6.
~

A p); j J p . a V ~ y v ..-:5 2 i
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i . 3 24. Deputy Hensley testified that "if the dogs had been used in apq- as .. -
,

3','' ;p
~

situation where a certain group of people, including myself, knew a* *
s ,

, ,

', .'', " stash area or a quantity of drugs would be or who would have them, and-
.,

if the dog picked up on that, it could cause some fault as to an informerq|,e ' , '
,

j|*f t, W. t
1'

1;D 7 ': me." Tr. 9224. Deputy Hensley explained that if the dogs went directly

'

'eg. ,,.. $ -! or something being into the plant which could have pointed back towards. g..

m p c . M. .'., u , ,
W- J. . .

s
. m

p A~ .,:c.- L. . : .4 , to a stash area, th.is might make people believe that there was a " snitch",
. . s'.. ..

[ . G E,;i "' on site. Tr. 9258. However, SBI Agent Williains testiGed that in his opin-4%g 7 ' I' '. y:.,

$d[V5., . N 7 '.e, progress. Williams at 12.
3 ion the investigation could have proceeded with the dog searches in

'7, s

' [ L > d ,. .. a * - M':<J 25. CP&L's employees, King and .loyner, who have experience as3

ce M.D, ' 1J' %. w,.O. , / '. . .i .
_O.' ? , M law enforcement omeers, and CP&L's expert, .N!r. Bensinger, testifiedy a.

|h[eg4-O W'A '|'
that the random dog searches would not have posed a threat to the

g - er safety of the undercover agents. Applicants' investigation Testimony at'

*

| . y , -a.n , ., . p 38-39; Tr. 8562-65 (King).
4 ',ys 's -

26. Although it is not clearly stated in the parties' testimony or in.;, -

,,

;, L | ;, >vi e ,V. the proposed findings, it appears to the Board that the most likely way

[M0 ' R| y ''''_,
,, '~ 7 [ .]

. ,

the operatives might have been endangered would have been if the drt g
2 ' .M dogs were always taken to search places the agents had reported as stash- '

" , ,
'

areas. There was testimony that the drug dogs might be taken to search-

.. / -

; ;^ u:7 a specine place on a tip (Applicants' Assessment Testimony at 6), how-
' j ever there is no esidence that the dogs were consistently taken to stash

* '

I areas reported by the undercover agents. .N!oreover, if this had been
; - standard practice, the agents could have simply asked CP&L not to, - , . s . '

search consistently in the stash areas of the group with which the agents
were working. In any event, Hensley testified that he did not inform*

.e m.
, . . .

. , . ,
">

' ,
y' 4

.
CP&L of any stash locations of which he was aware. Tr. 9197. Finally,

- .

;
.. ' '~

,,

M..W h Y .6 /I M M there seems to have been no reason why site workers should have had
W /e.g!ip %, iMN greater suspicion about Hensley and Williams than about other workers,!$ lim,$ ?P;' i,A ; g%%- .. ., ,q*$Jy '

. j y,5 other than the fact that the agents were among recent arrivals on site. Al-
! though the use of the dogs may have rendered the criminalinvestigation

N, , % 7J.Q %g.y[?' W . lj .@' ,S.W' ~

less effective as a law enforcement operation because of the dogs' gener-
2p. ,9 { , ('?' A C', " al deterrent effect on drug activity, the Board finds that the occasional

i 44/'. Q * ;j ,' Ap ', , '
'i .I presence of dogs on site would not have presented a signiGeant incre-*

a

mental threat to the safety of the undercover agents. Nor does the Board,
,

0 3 .;% m u .. AG s find any evidence that CP&L brought the dogs on site for any reasonn
Oy ..M 7 $l k i-3.c 4 .,s m~.' ..!pf 4Q,'gother than to find drugs and deter drug activity among site employees.

.

-

hYU 13iO.$ h h; sd
h &$ $$ 3. Alleged Premature Termination of the Undercover investigation

m| 7 M f .'u & & W
MSgId<@t.dfMdb[O. 27. CCNC and the NCAG claim that the undercover investigation

..M:e O. - !?ar ?.k.CT' . was terminated prematurely. CP&L maintains that the investigation wasA
n ; ,w , yu

." } |. ' .
*
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1-
y .

<
*s c.

. . . , L.u.: ; uw.;w .. , , < ( a .,a. . ~ . - _ .~ . - .e ; . .
,

. . . ..7 . . , -*

: ;;3 - - . 3: .
, ,

'
'n.p. y , . -; .

q.'ng. ; _ [ 46 ;

as /
'

+ ' , J * ,

winding down in December 1984 in terms of cases being made against
. : n n .4. ;..; *x .c '. h .y

. :- .+

Ty;.X;y(. 4.; M a'. ".;,? .

g.3 %. a$..J. y p y. s e'..n .M,. .'c.'. . ,.
7..i.

g.. .

' 4 e:
,.1.- suspects (see Applicants' Investigation Testimony at 40-41 and Attach..

r;..M. M. .. s # M . N 5; Tr. 8589 (King)), an assessment with which Hensley agreed, (Tr.
v.. ,.w

MI 1

'JG3Wi $ ' . , ' 9231-32), and that based on the geographically concentrated area, the in-w y .M,. u & | . .

h @N N@ k,f h h h;I[j,c.b U.h].
. + r C; p :5 ; formant, and the Icads it provided, CP&L understood the investigation'

would last about 8 weeks. Applicants' investigation Testimony at 32-33.
. ~MUMpj WCSD personnel testified that they had not intended to leave such an

mms $f
75
; @N K U ' d g# W. g % .f @ @y ; W $J impression with CP&L employees. Tr. 9200-03 (Lacier, Self, Hensley).,

W M:8 CM To resolve this issue, we examine the testimony of tbc witnesses who of-" m. % rr.:; m y
2 s . ac',x :. .e,y fered an opinion on the matter.

~
.

' @M 2 % W ;g s k h g;Q W , %q' M il
k ? $ 'jh.gJ 28. Major Lanier of the WCSD testined that he believed "more

hk$,.7.Md j'.Qt ,p; W,E"W'.B$[' n could have been accomplished on the operation, as in any operation,

6| M Q @ M k N h /$ h$ with an extension on the length of time that we might be involved." Tr.
ryyg*% 9190. Lt. Self and Deputy Hensley agreed with Lanier. Tr. 9190.

, f...o; w. ,s ,, . A. 5 , m.U., d. p u;g # g w gm, , k. Q. 7 @M. P SBI Supervisor Burch testified that the SBl had inadequate timen. >. .. p ..m :. w . G.y
. W6C to ii s estigate at Shearon Harris. Tr. 9306. Burch stated that the investi-.

..
.,

. .
.

o

,@f M :'e. +M N. . e . m:M.D M
gation was not terminated because it was complete, nor because the law

g%jfhf y;Gg;w yna.d enfoicement agencies conducting it recommended termination, nor be-

,M N,h.d 'Q $ cause of a lack of suspects. Burch claimed that the operation was ter-

q %,, ,3 -, 7. w . . . '
.f. , , ,. .r ., f minated because the drug detection dogs would have created a risk tof:

s.
. . . y , - ci. . q , a ', , . the personal safety of the law enforcement officers, an issue we have

,

just discussed. Burch at 7-8.y, . . y< ~i . N . ti ,

~ x ,.

E.p';,s,J. g 8 p: , S '.1 "
' '

s ;-
. . 30. SBI Supervisor Overton testined that the operation would have

j been more successful if the investigators had changed shifts, but that
m .. . o
yZ , ' . . s 4 ; 9;f bringing in drug dogs would severely hamper the undercover operation.
U w J. . , 7 w t 1 ;J ' Overton at 4-5. Overton testined that it is not unusual for an operation<.

' tp g.pNgg -7:Qg,J1$. of the sort performed at Harris to have lasted 6 months and that the op-
Ms.w?. % ' g &.h eration was not a success from the SBI's point of view. Id. at 6.

. . ss

~ N@M;$k$h.gnd . . .h![MhIlh
.

31. SBI Agent Williams expressed his frustration with the way

MSMd$gwggMQ
CP&L pursued its investigation of drug activity at the site, which he

~ M@.. @x,t.!.rr O, h 9 ; T) [M T; [h i
:M Ot4 characterized as primarily a " policy type investigation rather than law en-

@~ f,. @ d,, G,35,
, . forcement." Williams at 15. For example, Williams complained that*

,JM.wc r.. f. i CP&L would search without probable cause and then Gre employees,

g$Y/-i..[.j$,@.JIc.] thus hindering drug dealing. Id. Williams further testified that if Shearonff-I*

' [A $ $.[ W $'," Q g M hr Harris had " cut down on its security procedures" (the gate searches and,

[ M(M% * Mhd;,
Tr the metal detector searches), he believed "a lot more could have been

i M accomplished." Id. at 12. He would have preferred that CP&L "[j]ust let
j '.9;%yM,f it be a mild atmosphere where people could feel like they were getting
A.u '

. 4,q. away with something and we could have made more buys readily." la.A" ,w.m .-;y

ig M4%Mh8.h,h[3&M@;
p%

m

32. We Gnd that much of the disagreement concerning whether theM ipiGg '
,-

h.M 8 . investigation was terminated prematurely stems from the difTerent goals

O. 6m,.m(.m s
J and perspectives of the participants. CP&L's primary goal was to rid the

t% t
ygv ~-W N.Q. p.y,a.-At-

5'-[!) j* , & ,: f :,ic ;* ? }
s .
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I.k
. , i ii, N ,1 W.y4j. '

,p ' ' f

site of drug activity as quickly as possible. Oriented as it was toward
"

t

N%.TJ . ,
,

ji, $ p $g / $ 2 f &@i'ip fi %
M. 4. @ P safety in construction, CP&L was reluctant to allow, let alone facilitate,

'O.lM @c ' drug use at the site for an extended period of time. CP&L had no direct
Q '? M f Mi interest in making arrests or obtaining convictions. The law enforcemente

d..' ' " D h@%,. M:
-

. % Q N f f g.-j'}| & @ Q ifi. M. ; GQ 'Q:@@y@ X QM k
officers, on the other hand, were primarily interested in arresting and

%M convicting persons involved in drug activity. To that end, they wanted a
. . .,h&, . h site atmosphere in which drug dealing could occur more or less freely.

?d6?%yx These differences in goals and orientation are illustrated by an incident.

%.:jfc.,*,|hIM$ k k b hN '
& *" p ; W N. L ~, M

in which two individuals suspected of bringing marijuana on site were
M stopped by CP&L employees when the individuals attempted to enterr,,c.9 % w 0w v., , ;

W J. the plant.7 'CM' Y.w N&&W:dWM 6).
h,$a .M;p|JW.$n@if;5.NE.D*s.t
:af; MW 33. On December 20, 1984, the informant told Deputy Hensley
| pf..;ia P about two individuals the informant believed were about to bring a large-3 . p .m -p. s s
t W -M;A;h@$d, [idggMSii$$I qu ntity of marijuana on site. Applicants' Investigation Testimony at 21;

.

Tr. 9221 (Hensley). SBI Supervisor Burch claims that Deputy Hensley
d'y$ $3%aw.sy.y EQ%%$ requested CP&L Security allow the two individuals to pass through the

'4% f 7(.- 8:D gate. Burch at 4. CP&L's employees, Joyner and Plueddemann, testified
gg%gM@..u...

g

$$M @$ A ip}[-[QN g
that there had never been a request to allow the individuals to pass

A2k$k. -- 4/ through the gate. Joyner and Plueddemann claim it was agreed that they
'

g,6,N[M.g_.;9 4 q i[ p'My _
~

should search the employees, since they would be bringing a large
amount of marijuana on site for distribution to other employees (Appli-'

-# m cants' Investigation Testimony at 21), and because Hensley had said
% ,. . _ P W . J. W.7 f~ that these two individuals would not sell to him directly. Tr. 9221. We'

. .c . %. .,; ,

"f
~

il?[W M.g G.C 3 [ two reasons: (1) it conflicts with the testimony of all other persons in-
. t - .e g ; do not find Supervisor Burch's testimony on this matter persuasive for

'

, q:

r.O e / O.s 3. $7 5 +:& p % n ? $. d g j ~@ ,M g.,
.. ; _ Wf;

.+,s. .c -

4 volved in the investigation, and (2) Burch was not present at the meet-
i ing during which plans to deal with the two individuals were made. We

4 #
%s. . -

s.n . .

instead rely on the testimony of witnesses who testified from first hand
ND 4;.g% %

W,9 = g.%s$$p$-%g
y p, ' W'-*G Q:pg$g

* #4 knowledge. '

*f N,&Q
MtFN@w.

.

M 34. The plan decided upon by Deputy Hensley, Mr. Joyner, and

MM. .M.. M; Wh$ M . ' o . 3 / M,s. N; f 'bh. ; ,.%. m
y Mr. Plueddemann was to have a sheriff's deputy with a search warrant at

M, , M_. N the site on the morning of December 21, 1984, to search the two indi-4 c,

.E'S ".M.jl$$$.N .f ' ,.l3M{.M?h%,7 ; y
t viduals as they attempted to enter. Deputy Hensley agreed with the plan

h and all involved agreed that it would not compromise the cover of Hens-

4$e $.[56.ffM*@.r.QMs.ff ley or the informant. Applicants' Investigation Testimony at 21-22.
M NC Joyner testified that both he and Deputy Hensley discussed the plan by

thy W @ telephone with Lt. Self. Id. at 22. Although Lt. Self had agreed to pro-
N %''.h'M3hp[ QK vide a deputy with a search warrant, when the deputy did not arrive on
b

'WMQ44%Mg %h the morning of December 21, 1984, Joyner and Plueddemann searched

4%% the two individuals rather than allow them to take marijuana on site.
.Bi~dM.iM7' 7t

f

f.i One suspect was found with two packages of marijuana in his pants. Thet.
r , Ai e %;s A~
ASW11%m% .u-egq dg other had a package of marijuana and a small amount of cocaine. Thew s

sgc.w% w+g m;y
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distribution. Id.
marijuana was packaged in individual glassine bags typically used for

~wx,W. m./ - . .

35. CP&L's primary concern in this instance was not with probable
Ria Fp l.Jiji1 t;r:c g @ ,e. m :~ $ ..* n.-w. .o ;w .

.g ic n3 cause to search, or, for that matter, with any of the formalities prerequi-.

9 pfgK, " W ';. .MN, e.,. $ 7 %,%.j- site to an arrest and conviction. CP&L's overriding concern was with
w rA, G h %<r- .P

_. .- m_.m

f M N @/ N . Y d d h ' ,k ,M.e 3-
preventing drugs from entering its site. The law enforcement authoritiese

%w$@
$ wanted to make arrests, and to do so in such a way as to maximize the

6,p,;M, M. :~. ,V. a M, , p chance of conviction, requiring that proper law enforcement procedures
* %. sMdM;iW| , gl@ff be followed. Thus the action whkh would serve CP&L's objectives was

.

7.

7.|3 ., M,, N. G _S ::/ P.'.,i '
,

S .&m v73MJ V not the same action which would best serve the objectives of law en-"
m1

r[, W~ m ,u;n, @w dy,2 M O F Yf forcement authorities.
~ .: m W+ 4 yNs

::TD4. , pA;' i.r. . . ;., G.* ', ., ,

Q . Q,.M.,D. .. ... .
',f | f

*".7
* -

m.- (
g.m ..:

.D-*

M @h;.W ,c. 4. Deputy Hensley's Testimony
m V..,s- m ms.

>C.Q

i%'j'? f @U:S'3;% d.4:;W.M|O M :
C

%ewr7,nd. -t. g.: %'N O.M 36. We gise separate attention to the testimony of Deputy Hensley

' f.9[ $( @''.:' because he spent more time on site than did Williams, the other under-#
"

C. '';t : . J cover agent, and because Hensley provided the most detailed informa-We. . .,

,Jp'.@.% /W. M.g< .sgbf 'it S.Q. ,?.? .t.q. iM .k. i
*

,

~ e. g..v-u
t^./ . A ; tion about what occurred during the undercover investigation. As noted

above, Deputy Hensley was at the Harris site 5 days a week from early
.

.. 5- . ". .
N!fj ,Q|,j * J; ? ? ,. ,yR;.

' November 1984 through early January 1985, excluding holidays. Tr.'

f. gig - .n / ' ' ? 9169 Olensley); Board Finding 14. The Grst purchase of drugs was ac-
'

i. M G M... .f,, , f, M. - complished after 1% hours on site, which might suggest that drugs weresu
-

-2

s.r 7
. ; . 3 easy to acquire. However, this was a " controlled buy," in that the infor-

'kkM y #'- O. C [ d. e '
mant actually made the purchase in Deputy Hensley's presence and,f y;%;.p -~ni : ;D 7

' '. under Hensley's supervision, after Hensley had given the informant the
~ < !p. '. : i + ,~ money with which to make the purchase. Tr. 9229 (Hensley).'

.

Q.ph: ( & _ FO . 37. The investigation resulted in the arrest of eight site employees

$h@. TN[Q.WM N)@d$g% nim;M ;M.Q
/ for sales to ofGcers and in the identiGcation of Gfty-three others suspect-

M W(hg ed of drug activity. Tr. 8568 (King); Tr. 9174 (Hensley).7 The original

d M $M* N hp, Afrp f '. h,MWgg.p
twenty-one individuals whose identity was provided by CP&L are includ-

W hId @O,l %.@p2
ed in the sixty-one either arrested for or suspected of drug activity. Tr.

. .

y| 8568 (King). In addition, Hensley testiGed that he observed about forty
.Y, d'.y ey.3

.
j. . '. , . g ;tt , other employees, whom he could not identify, either using or being con-

. , s. . <4, J V M., ., - , .
;

ei z .n ;

,9. f (,Jt, J.E, . . , .

; nected with drugs on the job. Tr. 9175. He also stated that he suspected,.

. ;< J Q. M- based on " intelligence" being gathered, another 100 employees. Tr.
... '

&@ P-~~},M * Q AQ 'sig?'
?.lc ,

9241, 9263-64.

k{ff@4MS$.N[h%hk[,hg:Q ' f ^ p ). Q 38. CP&L contends that if Hensley was close enough to observe.f!
y., the forty employees allegedly engaging in drug activity he should have

h hhh N' e AEh been able to identify these employees by their hardhat color and the
e <%vy,h;-w,i M f g Mw T

' 4 f, cr. M . W : - M
n .

e uxw.wM .w+
b Y-[' . f| "[."

d,e
- nen5 icy IC$tified that the number un 51 or $3. Tr 9174A *, .- C

. s g [w j 21.g{.'Q4'$ ['%gy.i
, a. . . a; n,

'
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s

'p % = ' - .: u dd;@;s 2.J .{h?)Mfj;pY.h. ~ ', ''W \
,

[" b A'
ui : / .;';, identification letters on the hardhats. Appl. RF 27. There are approxi-

kNhh[@ '''[@p
:

N /f M N mately 15 different hardhat colors, and each color identifies a particular

j#N9.iMb, b M craft or function. Tr. 8975 (Joyner). These hats have letters and num-
V5.N.|4 ff.7.jl. " %.i.? .~M bers which also identify the crew. The markings on the hats are approxi-

$%MMT.f E$f4;$,NQd[|'l> 7
Z 'T mately 3 inches high. Id. CP&L employees wear light blue hats. Tr. 8978

~

-

If (Joyner). These hats have decals with half-inch identification letters. Tr.

-dN 9$8 M-g: 8979 (Joyner). Visitors to the site wear whatever hats are available in
h @p!;J,W [g;.Q,Q

y .A. A,",/q,. %..: &. the lobby. Tr. 8980 (Joyner). Based on the number of hat colors, the,

p;-f g
.

various sizes ofletters and numbers on the hats, and the fact that visitors
em, . y

bdif[li;c; %n@33 ... -
f. w . .s
C-d. M, m . e .
r v -

M wear a variety of different hats, we do not believe it unreasonable for

p$:$e$@qt., , | U, .f@a . [M . #.h,7
Hensley to have been unable to identify specific crafts, crews, or indi-3.,7% y

h.n y viduals on the basis of the hardhat colors and markings. Also, Hensley.,
+ r .. .

#ug.w v.s15f,WM/Q[fjhQ'$$, Mn% MC
may have been reluctant to peer closely at hardhat identification mark-r

$* tN ings. Even if he had been able to determine the craft and crew from the

qA.id D,.% .M.r %g$y .j%'On O. markings, Hensley may have had a difficult time keeping notes of such., -o. e. o3g
A,g. ..s,. W M. t fM(@< ', .,^n information without attracting attention to himself.'
r .~. m. ; ,igWm r;. . 2r L. ; s . .ac. / e - 39. We accept Hensley's belief that he observed about forty uniden-

M h p $ h;3hNhl Sh|'[;}( tified employees engaged in drug activity and that as a trained law en-

. M ,M:;7 % f'4g, g''j%gpy forcement officer he was probably correct as to most of those employees.
"EE 40. Deputy Hensley's testimony was somewhat ambiguous concern--

jdMW' O :.4 il Q i. ' ing the scope of his investigation around the site. At the beginning of
jlf.iW: , ,..,' : J'. .W - his cross-examination, he confirmed the accuracy of a statement attribut-,

~ -

Q;.O ';Pi;.
. .M i ed to him by Lt. Self, and reported in Ms. Burch's testimony, that

''FN,.[%fi) M[ ~ ~ , A m. .; 3 Lg. [I
" Deputy Hensley began to develop intelligence which indicated that

did
- W there were several cliques dealing drugs at the Harris plant . Burch- "

.

%m. w. ~ d, - , w ; V,a .. .N. J. . at 4-5; Tr. 9176. The reference to "several cliques" seems to suggest
J i y M W @s- , -3' g<p .

that there might have been several drug sales operations on site, possibly

@j%tQM$hM.QdY%gNQh. operating independently of each other. If that were so, and if Hensley
-

.M M M-Q W d had only managed to infiltrate one such operation, serious concerns

b h Ii g ./ might arise about the extent of drug activity on site. Similarly,if Hensley

E;Sg g d ? [@ iS b M y,v 4
had worked primarily in one area of the plant or with one craft (e.g.,

IfM M d.,
H 'h.Y.|)M,'
hE%p$d electricians), that might suggest that the sixty-one definite identifications

?JJ; he made of employees involved in drug activity were a small part of ay'A:f.

$hM[[4 x
%~

DdN h D.b r larger problem. Some other Hensley statements point toward, but more

QNN.YMh point away, from these concerns.
h $ d N M.d d.. M W p[h. 41. Deputy Hensley testified tnat the word " clique" (which possibly

@ W k[ M @h ) p p[![Y h*W;Qf"$$@
originated with Ms. Burch) means the same thing to him as " group "

[
#

He testified that: "The scope was to try to determine as many individu-

$ als as there were involved in drugs at the plant as we could, and in orderi
*M, #NW[dN%RMh to do that we had to move elsewhere out of this little group." Tr.t

@6 ,4 % Wht% % M[$ @Q q,x.#
d 9232-33. In a similar vein, Hensley testified that:

Y ?
_. M. ~, ' MI .MG.bOw(.mx
2 7. % '. |' .r: | ai,^
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'
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,;g-^
S. .c. ..

' M y ,;'g y
,A *

-. , .
^ w. ,

( HENSLEY: I . acted on the informant's information. The people he;,d; 1 O !.
,P. w . ,jp /S; ..m./ ip 'c,g,.c'

6 % ;'~, ' p*j 7. . . -e %j e '
originally started introducing me to that were dealing in, ' . . . g ; a.s .

? dL h. . - . y , . ; 3.,, v ".!; drugs, or using drugs, were people that were on his work. v.

d 5;'*} K.'.?'.. ' H p.f g. -'
-

% [* f crew and people that they partied with off the site, and as-. '
,N*t.w.p.

-' ', | , c c ; d,'s q . f. 3
f sociates by some means or another with other folks.*

*

s'i '*g. ,. : . }. , u
s. +

.|p

-

. . m ., ;~, ,'* ,*4 -t' .a .7 g. .|, ,

.f . t, g. JUDGE KELLEY: An interrelated group of people?,

; y ,, . ;_ ;m -. .e

QTsD ,g-,ag, m.J.,O O.3
p. . n ..

,-Q.., b.:t . yg%.;.yL.,m/* . w E!k HENSLEY: Yes, I would say that is correct.
c -

" Mtp M . i C/f@|% Nn#. , u ;;w, u
.D JUDGE KELLEY: Now, did you function while you were there primarily with

'h;M.NN,3I- ; 4NMdh that group of people?

$.',g&&,M '.,D.9-7.W;;.3%:y %!
I'?.W S.n @ 0.S.h. HENSLEY: While I was on site, yes.

% %w ; u N+' L.:. a. w |, g a y yMk Wkr

dMMQON$p@w mnw@W
+ w

%g.: 1.#-:p g . ,y Tr. 9249.i $@ggE.W 42. On the other hand, other Hensley :estimony seems inconsistent

.(D..%G,,',;$,, d.-@:.v4. N$.iS.M.
with his having been confined to a small area of the site or one or two< . %+ nw ; .0.|Q , ( WicUri ,3 types of craft workers. Thus, when Hensley spoke of" moving elsewhereDr #'

-

out of this little group," he was thinking in terms of moving from the
v. u

R W@. g . ,y. m , ;;f%n ,. , .
,.

e 9 a. - W;..
. ~

c < s
- r. . . ..-r w~.c.. x s

;g. M A
fWO..;MN.u.T.V~.e..).

day shift to the night shift. Tr. 9232-33, 9225. At that time, approximate-
. . . - . ..tc .m.. j

.Mp W % e . y|n, 4.. a& A| ly 5000 employees were working the day shift and only about 800 em-<. &. ,em
. s. m..Wy. .r.C. f
g , ;c m .m,.'Q,7.,' g,a, c:a .J.J,, r .

m , y. . . . a ployees were on the night shift. Tr. 8527 Goyner). Thus if one were to-

2
; q%3;7tu postulate several independent drug dealing " groups" it is reasonable to

| M . n .- S Q, % s.-l" assume that most, if not all, of them would be working the day shift,$?N # C 3|[*:' ,[ $. ?,

which comprised over 85% of total workers. Yet Hensley apparently,

r , .3~0 ?f,7- ~, 2 @;X.. , thought he had no other " group" to go to on the day shift.!| ,.

::ti n J
. . . .2

-

MS4> ~ d:
^e ; dd:Nc 43. Although Hensley repeatedly used the words " group" and..r .

'

, q s. .

,

fryc , . " groups" in referring to persons involved in drug activi'y, he noted at
- n, ._f Y one point that " group" is "probably the wrong term to use. The inform-

. , [.[,.; ,CU3,. . , nMx.d+ , P
'

w . .~ ,f.. m . / .a'M ant we were using was associated with these people." Tr. 9234. Captain.

n f9;n .p:n ,4; Lan.ier suggested at th.is point, with Hensley,s apparent concurrence,
M . N / [ O M: a W . M M p:l D - that:

. .

.

NO$$E$ , D G N T G; M M S G O @J95 %.~-f bs >%fw.'r M .n &p'. % .*.g % ut? w.M C i . ;Q M [ Black during the operation there were several groups within the first shift that the

7. W M, %. W|0 -s,. We' Q v y|nd'
Pibe

d *'d . $ @.-@ %. ;4 ''t , informant associated with either through work or off the site. There were certainT9 ,

% ,W.c , % 4 .", C'". : suppliers or dealers within each of these groups, but it would only throw suspicion

NM,%j'$;[; MY ]: ' bN h' [' the dealers on site sufficient to the point w here if he went to one supplier and placed
".D ' . on him if he deseloped one supplier in one group. There was a closeness between

I kN[g[M5N'D,. b g>.M.''.i$ $...$.N,;iW
.

yQ an order, and then in the same day or in the same work period went to another
hhi $,'ff.[&:% yg. .f supplier that it would draw suspicion. They were that close knit a group.

s). G;a Wfs%v.%.4

MyN $}g$g%{kM{gM6@4%M Q} M
peQ.g: ;

hM Tr. 9236. Lanier's statement suggests the existence of several "sub-

h M g h groups" in the first shift whose members knew each other, bought and
M sold to each other, and were themselves a " group" who dealt with the1% ~

D. g.,WMpb. h,4QMg,d, .WE.$.
-

%, .'.TJ* 5 -w:.'p'3
-(M informant and, to some extent, with Hensley. Given that reading ofd yLm .

m
%. Vhp

.

g'F these rather confusing portions of testimony, one would expect that
G. . :;%C'''a w ..m%. .qc g. ,:qg.,r G ..~ af; g n
:.n | 3 '' . e . y ;' ',., .- .: .4

y j m .,'- ''
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Hensley's activities were not confined to a small area of the site or a few'
-

F d- ' , . 1 . crafts. Other testimony tends to conGrm that reading...

. W ,,', ... . J.ci 44. Hensley testi6ed of the informant's associates that "most were
'

,

',1,: ' electricians, some pipefitters, people that he had been purchasing drugs../G ' : J.
,.

Zl.- . f ', off of . . " Tr. 9234-35. Further, he stated that "No, they were not all
f. ,3. .I..'j

'
. . ;,, ,

~.
. ,

. in the same craft." Apparently, the employees he saw buying drugs*

. . by ' ; '. , - included some quality assurance inspectors. Tr. 9224. Furthermore
g.5 , k. <.... '

- , . . ..

# .. '.

TV,7 ~ ., / N ,s |. . ; J ;%.c
'

..j . Hensley's " cover" job gave him free access to all parts of the plant. Tr.,

. . |f[.N. 3: M 8527. His Drst purchase was made in a cable spreading room (Tr. 9230)

( c .: . J .' f' M and his last purchase was made in the parking lot. Tr. 9238. The follow-
..;y .:1,

,
.'u, ' d 'i ing colloquy between counsel for the Applicants and Deputy Hensley 11-

'

. .

M /'.i. .? ,; ..1
- < lustrates Hensley's mobility on site:

-:.
., . .~>e .

.w.,
.

. . . ..x..
R.. o . ..w:t'. y . .

v

". 7,,:'? - -. = l i . COUNSEL: And when you were undercover and working at the plant site, did*

fg%h[s.:.;' (g yp ' ' - , f, ."; ) you limit yourself in any way geographically to one small area?
.s.. '

p..,- , _ f: .
,

$,0, s .'. e, f . 4 :?f, . * * ' HENSLEY: No, I tried to go throughout the whole plant. A lot initially I was
- 7 ,., . . -

,
restricted to the area of where the people the informant knew were

',- 2 .g , f ' .2 '
4

[' I ,, . doing drugs.c

. -, '': ' .
.

'

.s' .
.:p.,.7:i'
( [ ' , ~ .'; '

The longer the operation went on. I started rnosing through the:
#

plant more.
, , ,

- - ,.

J. Tr.9266..

* - 45. The Board can draw no Grm conclusions from Hensley's tes-.". -

timony about " groups" engaged in drug activity. His use of the term was
very imprecise.8 The weight of the evidence suggests, however, that he. i

~V- was referring primarily to a site-wide " group" of dealers on the day shift,

. % g, who had associations with his informant and, to some extent, with him.
,,,

N'' Q n 'i.i, Q Taken as a whole and in context, the evidence does not indicate that-

6 .44.fi@v .i 7 there were several other " groups" of dealers operating on the day shift

7$6MJi'.p$$gp. ., e :v. . .,; &. . . .v3 3g wg yg@g that he had been unable to innitrate.

3W$di 7 'W g $ 46. Deputy Hensley testi6ed that based on his observations and on
.</P j,'.;M.M My '.;.7 r impressions gained from general conversations with people he had dealt

,1 "g gy w ,.? with, drug use at the Harris site is " widespread." Tr. 9255. He based*

''. N .' 7 , . - this conclusion in part on his estimate that there were an additional
'

.
. ,

t W , ' , s., ,

~ '

100-200 employees on site insolved with drugs than those he was able'

, _,

[bi -.h & @ h ,.:7 m _ - to identify and that since he could not see or watch everybody on site
d; . . a J g '. . the actual nun ber of persons involved with drugs had to be more than.

,

Q&e .:.1%,o .h[m.)sQN,Qyk[N the number he was able to identify. Tr. 9256 (Hensley). However, since
K?' W f m%.w %?in&._ c ,S vW-s ,

n
y MMtd.d m7WW'53p".4
*g6 M Mc4.s-W W:#' n
b @,-W@.G".g $ % .*/.N..r p 4NU[.M*h'b '.

8 in addition to the mesmngs dscussed above. liensley equated the term " group" with "the genera!McWr'
y work force." departing completely from the ordinary meaning of a relathely small. cohese number of?*6

h ,s h. k. h. A,c.5 ,0.** M. . . . E people. Tr. 9251.

. m. m k. | Y ,st. t.. ., ,.
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. A|i. y - (_ MM hD% . the Harris investigation was Hensley's first undercover narcotics opera-

. /:' y 37

.@bd,3 Mk.(-@j
j;'

D
,.Ms

' * Mkhh. tion [Tr. 9167-68 (Hensley)] it is difficult to determine what comparative

%y% , C M $ $ p $ f; standard, if any, Hensley was using to judge the extent of drug activity
*

~ w id'h . at Harris. When asked how his opinion of " widespread" drug use at

.Wy[P , ?'.y.'e&g'6&d.%
~

3

.. y / d M i gy,9 Harris compared to the 5-12% stated by Bensinger, Hensley responded
'

M.y . "[als far as overall at Shearon Harris, probably 5-12%, somewhere in

dMM.U. 'F.I.%hP9p.4SkU CiSM that area, would be an accurate statement. I don't know." Tr. 9246
.8 Y.h (Hensley). He later testified that he did not have an estimate of the per-

Ildh<i'M[iMkhh@h[dhh@S Q.h'%y W W 7 (Q$$
I centage of the site population which might be involved with drugs. Tr.

J li yM 9256-57 (Hensley).kh,M y 47. While the Board found Deputy Hensley to be a straightforward

7f%dQSM@h
.

'J:C M'Mf d c and credib'e witness about what he personally saw and did, we cannot

T N' W O j D . M -iaf$ @ h g/p g j'!W iWP attach much weight to his somewhat inconsistent estimates of overall
k drug use at the site. We discuss hereafter the significance of the numbers

. %* y.s$yW'j!N.f4g'Ql; g$2D .j of arrests and identifications made as a result of the undercover investi-
e */ jf@MS. gation with respect to the " widespread use" issue.
; e. ,.y ,x , n.Qc" ty s?. s , 4,,. a $, . n .m.

. . . . - ,

?.Ahg..n. wr ..kh. . ..,N,. uW h~;w v.
- J, vc .: v - q

WN.,4 .'x.w. , m.s&. f.R,
t 5. Assessments of the Results of the Undercover Investigation

m .uW , ,Wy:+.i M. 4h8.% 48. CCNC and the NCAG claim, based on the results of the under.
.

" M; [G@.[f@~. .dM,
.,;

; ... f m . -

cover investigation, that drug use at Shearon Harris is widespread.
. .

;%. M # yg
g.g. N {h$QMV. u . kf.% CP&L claims that it is not, and bases its conclusion on the undercover

ZWg 7}Ng]T@$p@!$[7
N' ' y;$ investigation, as well as several other factors discussed below. Deputy

% %t . Hensley's testimony has been discussed in Board Findings 36-47, above.
MNkhM,dMMM M We now consider the opinion of others involved in the undercover

NNb@S$j . f i, . '; Mh.$ph$p
. investigation.'

Mb?NIU,.D DI/ 49. Supervisor Burch testified that the results of the investigation

a%x n p ~Q A ''' g+ k %.
%-

gg*; cannot be used to show there is no drug problem at Harris. Tr. 9306.
g:,h Egf,gg, g Not only does Burch's testimony evidence a lack of understanding of4

e p.y.ussga 4 the issue - in that no one has claimed that there is no drug problem at<

MMMk.W.%jh_ . h
the Harris site (or, for that matter, at any large construction site) - butbhh

5.D Is-@Q, @@fMJG Q,W Q.6
b g_ f.$

her testimony was based almost entirely on what Ahent Williams toldy
Mp kki her. She had virtually no personal knowledge about the factual issues in

OM@MaWQg$M this case. Supervisor Burch also testified that " widespread" meant that
$kW'
khhh fb gn-QWyih later testified she was not using the term in only a geographic sense. Tr.

there were drugs in several areas of the site (Tr. 9310), although she

h%p%g$j @Mk" f 'N
y

$ 9311. Her opinion, based on her experience as a law enforcement officer,

h% I was that if one dealer in one area was caught, she did not believe he or
[ e

[K ,f.h > ,'@y
M

C W
. she could be the only one in that area engaging in drug activity. Tr.

'
9310. Assuming the accuracy of that statement, we do not believe that a

G M ..' _, f;y conclusion of widespread use follows from it.i

k f O4Ww.d.vm w& i W-y i.cwwm mO
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W. m y t w T w ,:-1 F.-
6 ,3 . fi. .W ' 50. Agent Williams, although he spent less time than Hensley at

$pk,d@I@,%q)s 9 :9 M ,,, the site, also expressed an opinion concerning the outcome of the in--

i; d : ~ i U. )%@ gg,,.- vestigation. Williams testified that there was drug use and dealing in the
.

., - Zbj, CP&L parking lot and at a nearby grocery store. Williams at 8. Based on

gp.5 '.W.;%.M'/|ig., ['.*;3. ;f|.WM.NM,. 4
$.)W.,@;'7, w .n%.39).ff$

;: his " intelligence" gathered at the site, Williams concluded that "there'g.
. a . m.Mg!M. . were a lot more drugs at the Harris site and that more people could be.W :M

..

RjWMQ@43 gfg@.
.

caught with drugs," but because of CP&L's policies the undercover
mW " M.-Q:g45w t v. .

agents would have had to make their buys off site. Id.

G[M# W$y,M.WM@a@7 w@M
?

y .)-s n ,v
.WM ,j 51. CP&L witnesses King and Joyner testified that they had noE M.W M :4M knowledge about specific persons at the site using drugs and that if they

h ).@;f h ' h $ M h h h d
$. . . did know of anyone at the site involved in illegal drug activity that indi-

Mif.MQ M vidual would be removed from the site. Both further testified that they.$j

Am@[a;
.

k N bdAkI'h? had no estimate of the number of persons now on site involved in

bh~Yp(.w# %]y@!W drugs. Tr. 8816-18 (King, Joyner). In its proposed findings. CP&L

J.YN h claims that even accepting the accuracy of Hensley's estimate of 100 200JM.y%rb .. d.[
l

'T. . w,,J
.

x

Q. O, .+ : :W,M. employees involved in drug activity (including the 40 seen but not
O., @M i[.i:: * identified by name, and the estimate of up to 100 others) this does not

%, +p ? ., QW:|,;.';.%n@:gA.,.M. .W..p i represent widespread drug use in a population of over 6000. Appl. RF

p , ' ," p K E.' @ y $g s y..
~- n m, ., , w ( d.yg jji.g

-

JJ 34. Mr. Bensinger testified that from 5 to 12% of the working population
may be using illegal drugs, on and off the job. His opiaion is that "a'i7 ' 6

Mhl .MQ: figure in the upper limits of 10% of all employees at a job site would rep-
M.J -; '. Q. i b ;h.QMb resent widespread use." Tr. 8338-39. Mr. Bensinger did not venture an

W 4 :p [.I [i JN'f$G- .y. opinion as to the percent of the Shearon Harris work force that may be
involved in illegal drug activity,S^'

g. & 4 0 i:fy E f 52. The Board will not make a finding concerning alleged wide-

f./ a .di ., he;6;n spread drug use at the Harris site on the basis of one undercover investi-
.

Ysi gation. We have discussed that investigation in detail because it provided

N[ik,O.h@ W % % f.y $ @yQM,$g/hg$$jWdg'% /Mk the original impetus for this contention and because, owing to conflicting

A M' testimony, a large portion of the hearing record focuses on it. However,%
D h )! f16d'2 MM there are other important indicators of the extent of drug use at the site

h$ $Mi'dN&D I which, taken together, are also significant. We will base our conclusion

%p%'/h.mv%?$N, h about alleged " widespread" drug use on a balance of all relevant factors.W M
.a>g.; y .

h. M.MN..[g.b[$hk,hf2,%y;
Jm;W "Angr.1E b m

h[. E. Employee Terminations for Alleged Drug Activity
p . a n. n.

/Mi?M.w .I M W M r M M+ . 53. CP&L reported that "[a] review has been made of Security,

dMMMi CP&L and Daniel records to provide an assessment of the extent of
dSMg%.@M8N.frF1M4*$ % drug activity among employees at the Shearon Harris site (CP&L,

U T Nb b b' M.s
MY h Daniel and/or other contractor employees) since February 1978, and3
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%y'8@8W@MM.Wr.:.4M N % W. ; through October 15, 1985. More than 26,000 people have been em-

C.M.M ployed at the site during this time period."' Appl. PF 69.
3;fRtM i.p.' *bd.*y j.?. 54. "CP&L has identified 218 employees as confirmed or suspected
; @.U.V,T9.&. ,T. .;@.,./f;;?. /,'"$,

.

of some level of involvement with controlled substances.'8 None of
.

y A ..,.A.p; W., M .~. 3 W.. .
u a .

. |J:.i. m . these 218 individuals are now employed at Shearon Harris." Appl. PFWh .

. .% r ~. .

70. The following data, referred to at the hearing as the " matrix," indi-F I M .$ N..
.

.hdO., $..@jh t.$, ff>M Nhi'. -
.

d
,

cate the bases for personnel actions on these employees:

, s!%w:,;m..m. , c,w . .m. n,.W 4eg at p .,a +;. O ;%,
.w-,s.- ~

.,qQ
'# * > " C 'm u ' N *i. * ' - W i

v. . u .v.y..

M'r' O:D$7MJ"Y$W. ^ N!i'J.41;J Presence of drugs confirmed through urinalysis drug 23

.

a :.1~

d-K',,ffWi,036!.".f;INkMdjM.N.Q%%/. -
screening:

" M . @N; ;:
Found to be in possession of a controlled substance on 54

,?y"uiu'i.,.. O $. a- M ,M,n,.g . w %.~...MW site:y
.

'
. Arrested off site: 6

,:
N,, 9 E l ';8 d, w.9, w .. M M4h Arrested on site: 8Ms m n

*

m

Y-Wk. I Refused to submit to a urinalysis test or a search of 50

kN @DMM:M %' M.W./M.M;".f %v'.itheir person, property, or vehicle:
$ cm a. n g Mr n

Mf4M;,w.MJWW,j$. .%..) s. Suspicion, based on less than search or testing:
-cc . M.'. .n 77

7. *.M.o .3. . s , - awg3 .-3 . ~ Af

%.3q W..? 9g < n'3w%. M n .Wtt f- -. Total as of October 15, 1985 218
-

- +o

.e , "i ,.' . , . -
. x w.:mm

7,&py. . . a p|.4.i;&. a.S 'g'.Q i, * W
'

..

2 ' >f. Applicants' Assessment Testimony at 12; Appl. Exh. 51.
'3

...w . .. - s:
, ,,, Q W . j fr f ' f g, 3 ,,3 2 f R ' 55. These statistics do not prove that a terminated employee's job
,Q,y)f '. Mil ?' M M % . performance was impaired," since terminations were for any suspected

e.4c' h. ' . . . n ' 7,MT/M ,i|4w4.+ m/W-gxj,mJS<a M drug related activity, without regard to actual consumption or work im-.

.,

M ./g pairment. Applicants' Assessment Testimony at 15. Further, a high rate

@e@ 6 .3 R n.$. P W.D 5 % 9 M /I
9 Yy of detection of drug activity can be caused by a high rate of drug activity

gpiggq:w Q.L g or by a high level of enforcement of antidrug policies, or both. Used in
m m

h h h $ p p, %m
%m.-

.iM isolation, arrests or dis' missals for drug activity can be misleading be-

..# MFFM @!4NdhM|gtyy
cause they can seem to show tnat the sites with the most effective drugd

| M'M M q&Q .MM?hp.M abuse prevention efforts have the highest rate of drug activity (because*
,

..Mi.[A g*J.j Q i," g e k m.C@ ).- 0.

M g v. w r. ,' M.jie
' o u. .,?

. j'rW. v ay? n .

7,v.4.fy g1 M,F y W -D,.'. p%p;fyg W. ,.y. e h .Q g% e'; y as,qp ' At the time of the heanng, and dunng the 1984 undercoser investigation. the daily employee popula.
.

,.

Up :*D'hdM*, i M%.c,:._ ".7[r.Olh tion was approximately 6000. This number was lower dunns the earher years of construction. Tr.

,N(/.*M*'3 h@. %'[f*
.p. +b 2'i

8346-47 (Ferguson)
1. ,N y4 y, i 8- [" gj

q loin addition, by stipulation with CCNC Applican:s agreed .o treat the employees of con AM Inspec./

** ,N @ Il tion. sho performed preservice. baseline eddy current testing on the Harris Plant steam generators,in
I the same manner as employees potentially implicated in drug activity for purposes of reevaluating theirr .

;

g > b, work. Tr. 8891-92. A CCNC witness had made certain drug use accusations against certain CON AM em-
? '

.

ployees in prefiled testimony. The Board encouraged CCNC and the Applicants to enter into the stipula..
.

M'i' . tion withdrawing that testimony as a means of avoiding collateralissues.

gj@ ff, If CPA!. knows or no instances or employees being impaired by drugs on site. Tr. 8841 42 Uoyner,.,s
h .h e h N b/ Nhh M, / '

mmpm;mm:%.w
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%$ + ' 4. g: sv.yq j u;:x: . : ,.

o>-n% y; , ; 9 Q < : M:,,v.w. . p. .
.. ,

,+.w
- M1 ' h_i . Q1-'- . #... 4e4

M y} 3, . h. E M f. Z @ D Q
. ticular site. Id. at 19. Appl. PF 71.

Cf they have the most arrests and dismissals, for example), when these in-

- n.

9 @Dh ,* @$SQp% @A- '
dicators may actually reflect a relatively low rate of drug activity at a par-

s pyg, V ?*? f:
0 M./, .pn:.s ;if * g i ,.

~$y.. , g ru. .; p. t.g s, w f 3.p g k. e . 4 L g, ?./.:.r
f

s u, ..
56. CCNC asserts, citing Tr. 8504, that the 218 employee termina-.-;7;gq

.

5NM g &#u. pig tions include 29 individuals identified from a 6-week investigation in

M.%.4 mgp:v.f MI d, g M ;2/*;f" M :t
.y 1982, and that these 29 plus the 61 identified in the 1984 investigation

S p K@NI show that over 40% of all workers terminated because of drug activityp@M..f.fWyw.E Ni$lmu
. nL;4 p . m have been identified through the two undercover investigations. CCNC, W N-,

4A,y p.p%q,p&Qw&W.a PF 23. There are two flaws in CCNC's argument. First, CCNC fails to
. .

t; f

WN;hWMM%nKG%MNNhhhg
acknowledge that prior to the 1984 investigation, CP&L security provid- *

ed law enforcement officers with a list of twenty-one suspected employ-

h>;<yy&y.mpm.v//yh;d%h;h N h .y ees. Tr. 8568 (King). Thus the number of workers identified in the 1984
- I4W .- investigation was forty, not sixty-one. Second, Mr. King did not testify

d25$8j .CN<a $m%m&.}g.,/>WMq vsd N.

MM... . M
h..4m that the twenty-nine individuals identified in 1982 are included in theg.i ,,

Me- g cl Q matrix. See Tr. 8813. Mr. King testified that these individuals have

4.M.Mg$(.?f n;Qpy.'., M.G Q been released from the job site, although all of them may not have been

' W, 4 .,r. M 7 s.Cd i,j d@, , $ '.Kwere either immediately terminated or later terminated for involvement
W i. M. M s released in 1982. Mr. King did not know how many of the twenty-nine

. N E h@m . pM5$$5'5N;%with drugs. Tr. 8813 (King) (We note the maximum number that could
.p?

. n .

;

r@7M:h ;W.S.WWW.TG ( :*yp?i:MFfor all of 1982. See Board Finding 57.) In any event. if the 29 were not
4: have been terminated in 1982 is eight, since that is the total terminated

]]aA 1 pf.py.,: M included in the matrix and the 1984 number is actually forty, then
.

y v 7 3 y :.t;4 ' "Ji CCNC's claim that over 40% of all workers terminated because of drug
' . .. i' , ~ ' O ' J. , : M.w., a. ~. activity have been identified through the two undercover investigations
c. . .. . .

;#jn4 . is without merit.i.j ..-

m. ~ N. C .' .s ,! M._y?,.s .
M, fW 57. The number of employees terminated by year since 1979 is as. ~ ~ , , . y

vo follows:.'-. :. - o , a~w p:wm-c ;C . : .,s ,
1 ' Mdt.%Re @~. .e e s l,.%;e U -p' . 7 Year 1979 1980 1981 1982 1983 1984 1985

' g.
1/.

q_ i m

4
w wygnSgt@inElj%y@M

~

qqMTM .. Number ofJ.s 3 2 - S Q h m. p s

, f j%gN.y[ W @g gM? employeesL.

M M M M @e.. A Mm $w . y , cv a p *x a? M .
terminated 1 2 9 8 8 27 163vg w

e s. , W . . i : Total number of employees terminated as of October 15,1985 218. m, pu .- . ..,s a.

,?.%e,.~f@s m% ;- W V J _
.- b -M: e n _ y cC. ; '>.u

:/,

@Qm
JdA Tr. 8806 Olindman); Appl. Exh. 51.

s .m;2. ,9<.f,' J,%MMYdM.t;o .4W.iP.4
: U. - m, 58. These figures show a large increase in the number of termina-
3 m,

D [M }h3 M R gr/ tions in 1985 over the year 1984 and previous years.12 CP&L's witness

h'W f-N&yg2-h[hfMN Hindman offered four reasons why the number increased so markedly in

faiY?fD.]b* \

'k . #0 D 12CPAL asserts that the sc,rrect numbers or terminations ror 1984 should be 87. andior 1985 should be1$
sp %h, , "8 n'Np""Y. 'i 103. because 60 or those terminated in 1985 were actually ident Ged in 1984. Appl. RF 35. Under that

' yjhj$.g(Q q.M@i-w\{. Mp. M,4;j
reasoning. however. the Gnal number ror 1985 could be expected to rise signincantly. due to persons

' 'M Q being "identined" m 1985 and not terminated until 1986.h.9'9My6 g. C .D .' Q*f s
,

9 _ .f,%{%. .[y+ p;.
Q, y .&, p tQh.. gf w

e, -
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1985. First, Mr. Ilindman cited the general increase in drug use in
American society. Second, he pointed to a doubling of the site popula-
tion in 1984 over 1983. Third, Ilindman noted the changing nature of
the work site, explaining that in the early years there was not much,

cover and work was performed by large, closely supervised crews. Final-
ly, he mentioned the heightened awareness of the drug situation.13 Tr.
8899-8900,8902 (Ilindman); 8973-74 (Bensinger).

'

59. The Board Onds each of these reasons persuasive to some
degree, particularly the doubling of the site work force. However, we be-
lieve that CP&L's increased emphasis on drug detection played the larg-
est role in the dramatic increase in terminations in 1985.

60. Applicants claim the drug activity at the liarris site that has
been identined by CP&L, its contractors, and law enforcement repre-
sentatives, as a percent of the site work force is less than one-eighth of
the national work forces' percentage of drug abusers. Appl. PF 72. The,

national Ogure provided by Mr. Bensinger was 5-12%. Applicants' As-
sessment Testimony at 17-18. The total number of employees terminat-
ed (218) is less than 1% of the total Harris work force of 26,000. If the
average of the national average 512% is 8%, then 1% compared to 8% isi

j indeed one-eighth.
; 61. Viewed in isolation, the total number of employees actually ter-

| minated over time does not suggest " widespread" drug use, since that
statistic represents slightly less than 1% of the total work force over,

! time. However, that termination statistic cannot be viewed in isolation.
"#For one thing, it distorts the dimensions of the problem at particular

times, particularly 1985, when about 200 (extrapolated to year's end)
[ employees (over 3% of the current work force) were terminated for
/ drug use. Furthermore, drug sales and use are illegal, clandestine activi-
/ ties, and not all drug dealers and users get caught. Mr. Bensinger es-
i timated that the number of persons involved in drug activity is roughly

20 to 30% higher than the number identined and terminated.'* Tr. 8967.
Thus, termination statistics are a function of the effectiveness of an
employer's policies and procedures to prevent drug activity. Even under,

the best antidrug programs, some drug activity will occur and escape de-
tection. We assess further the signiGcance of the Shearon Harris termina-

.

13 Ahhough rrom Mr. Hindman's testimony it was not entirely clear whether he was rererring the Appli.
cants' awareness or the awareness by employees or CP&l 's pohcies, trom his later testimony it appears
that he was rererring to the Applicants' heightened awareness or drug activity and its actions in institut-
ing and enrorcing more struisent drug control pohcies. Tr. 8900-01 OhndmanL
14 we note that CCNC is mistaken in its assernon that Mr. Bensinger testmed that the number or users
identMed in 1985 represented 20 30% or the total number or persons involved in drug activity. CCNC
PF 24.
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tion statistics following our discussion of the CP&L drug prevention
program.

F. Indirect Indicators of Drug Activity -

62. Other significant indicators of the extent of drug activity include
site accident rates, the quantity of drugs found on employees and in
stash areas over time, and the age of the site work force. We examine -

each of these in turn.

1. Site Accident Rates

63. We agree with Applicants that "a high rate of arrests and dismis-1

t- sals with a low accident rate would suggest a low relative rate of drug use*

I and effective intervention. A high rate of arrests and dismissals, howev-
er, when found with high accident rates would suggest a higher rate of
drug abuse. A low rate of arrests and dismissals with a high accident rate
would reflect ineffective intervention. Applicants' Assessment Testimo-
ny at 19-20; DuPont at 13." Appl. PF 73.

i 64. "The Daniel Construction Company and its subcontractor
j (Davis Electric Company) have a 0.80 incidence oflost workday accident

cases per 200,000 work hours for the period November 1984 through4

f July 1985. For the immediately preceding year (November 1983 though
! October 1984), the figure was 0.30. By comparison, the North Carolina

State Department of Labor, Injury Statistics (1983-Construction) show a r, ,:.
.

4.7 incidence oflost workday accident cases per 200,000 work hours fort

| heavy construction in North Carolina. The national average - Construc-

/ tion 1984 Edition ' Accident Facts National Safety Council' - for heavy

/ construction in this same category is 3.5."

k 65. "During 1984, CP&L employees at Harris experienced 0.79 lost
workdays from accidents per 200,000 work hours, compared to 1.23 lost
workdays for the Company as a whole. Additionally, the liarris project
has experienced no fatal accidents. The Board finds this to be an excel-

,

lent safety record and a strong indication of a low rate of substance
abuse. If drug use were widespread at the liarris Plant, one would
expect to see a higher accident rate among the site work force. Appli-

-

cants' Assessment Testimony at 20; DuPont at 13." Appl. PF 74.

2. Quantity ofDrugs Found

66. Another indirect indicator of the level of drug activity is the
quantity of drugs involved in the drug-related incidents at the site. Appli-
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E.%dlijWRK$dM@Yih[[
d . cants' estimate, based upon a review of their site security files, is that

kNM
.M,M Kj@hh}MM@hY.R.c%

CP&L security has confiscated misdemeanor amounts of approximately.

% pj y g h 282 grams of marijuana,4.5 grams of cocaine,50 pills (controlled) and
WW' 9 Mig d. .n p a .im., c, p s. 450 pills (nonschedule). CP&l 's estimates of drugs collected and given "W

diRi U: yd@M,.MMyj$@i
,

14 to the WCSD in felony amounts are 16 ounces of marijuana and 3 grams
MMS f$%-g of cocaine. Applicants' Assessment Testimony at 12. These estimates do

,

Ih;M*h[d hf@W,hN. M not include the drugs purchased during the 1984-1985 undercover in-

hp[gK[[ghM' N $' %p
@%.g6d;s;$gi

,l W vestigation. Deputy Hensley testified that during the investigation he
Purchased 7 grams of cocaine,4.5 ounces of marijuana,5 grams of crys-

jS g Ag!A tal (methamphetamine), and 16 ounces of hashish, which cost a total of3

Q g $1725. Applicants' Investigation Testimony, Attach. 5; Tr. 9207-08.

f5 f.X g 2 g pgh j @I 67 Both NCAG and CCNC speculate that an unnamed supervisor

M@FM f6%.MM'p$g %hAF M was bringing pound quantities of cocaine into the site. CCNC PF 14;

M[M$DMk|%
NCAG PF 5; Tr. 9182 83 (Hensley). They base this claim on informa-

d$ f tion that a worker allegedly told Hensley about pound quantities coming

Y.s 3< N.I$y!.Nk$%., [M%g.,s ,J..Q
.<,+w dWet

ed dealer's name, or dates the cocaine might be delivered, were offered
d qJyyj n site from Florida. Tr. 9182 (Hensley). No details, such as the suspect-

-2 f. iwu
gWm.,r% '.M.(w- . h concerning this speculation, nor was the testimony corroborated. The

@bkk h [f@h[$(N,AM
'

$ Board believes this testimony is too speculative to serve as the basis for

w$r %a.N.H ph, # a finding that anyone at the plant was dealing in large quantities of%;n gW%

2@MW$$$@.@m g1c. 4gU.W,. c. 4 cocaine.
.

5.y,-
D@d

68. CCNC attributes to Mr. Bensinger testimony that " drug dealers

b. U E , J:Mg.,T)o ~T.@,.M, ,pyt V M, M . /; %m .s.g - Fr r. on site are more of concern than simple use." CCNC PF 27. However,s

3'

h%M7fj%.$[$@@u
m.: Mr. Bensinger actually testified that "the information on dealing on site

,2':'. MINE M is more serious than use . . . although at a work locaticn people generally
r- % y K will sell and exchange and deal to friends, people they know or are intro-

a.y.W .a.m, g v.tir@vC,m%m .-
cq OJf *.;: duced to." Tr. 8597. CCNC fails to state the inference to be drawn fromwn uwp

th.is testimony. We agree that larger quantities of drugs, typicallyc.y *u. d .u ,6 v.epMppyw%j
'Nt .

5- - g - p.^o j possessed by dealers, are a g eater cause for concern than simple use of
?

small quantities. However, on this issue the record weighs in Applicants'
!. # . / favor, since the quantities of drugs confiscated generally indicate person-

'

L ~ p;.M
*

+

4M.r3 al use, rather than large-scale distribution. Tr. 8596 98 (King, Bensing-
m

(. hhN[Q@N@h [ME#g
9

Qg$3 er); Applicants' Assessment Testimony at 12-16; see also Tr. 8344,,6

2ANkM N 8575 (Bensinger).
tm..,qy , n%;p . 69. In addition, the record includes the results of sixteen drug de->M

:..g %q /S:.>.Eg;./N,w. ep,ag Mg %t,k@tection dog searches performed at the Harris site. Most searches were
AM

M t-wn%W g.Q,r .Ww
q g'

. . .wo .w negative, and the positive searches discovered only minute quantities of
T. 9.4, . 1 ' marijuana. Mackonis and Mathias at 10-12; Tr. 8994-95 (Mackonis).
' e 70. CCNC claimr that Ms. Mackonis, handler of the drug detection

dog at the site, testified that during one of her searches the dog identi- ps

I fled 11 out of the 200-500 cars in the parking lot. CCNC then postulates* -

b ]' that since there are usually several thousand cars in the parking lot,
1

d h"y Q, p.5 'h %
#' "

n'+ Q.W.:-5 * Qb
jp,c,.

,
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Ri|: $W.Y
v{w @.m; y p;Yg - .p p : '. -@.
j 3 there would be an average of 60-150 cars in the parking lot which wouldr wOSp Wh. p.. p?.

%y c.p6s $n u p.:.-@c.giM T. w;9M .
im have drugs or residue from drugs in them. CCNC PF 28. If the dog,

m wa
detected drugs associated w.th 11 out of 200 veh. les this representshrM

N.@OOyhNff,90s@@M,%*g-
i ic

.

GE5'd.[.iNM5@::MN ,. 4 5.5% of the cars. Eleven cars out of 500 is 2.2%. Assuming that, on a*

Q f. Q i G f' t@M
given day,2 to 6% of the cars in the parking lot caused a dog to signal

Qg$e{ %d. (yh[Mh@s[-
the presence of drugs, these figures would not be inconsistent with ouri.r

$ k? findings about drug activity at the site. See Board Findings 124-139. In

'Gyv%pf: any event, searches of ten of the vehicles the following day were nega-W3
.

ic
ST ;@w'cw fm.w~ r ,.m W .a:e.~-. tive (one employee refused to permit a veh. le search). Mackon.is and

v. .q-g

a g d. M m . e; p. o w : % m .MMUjifM> R.6,M, W g p> P.Mathias at 11. However, such results are not conclusive since drug
em:m.m au -: .

zgn W .c .

r a3 .*. - odors might have dissipated or drugs might have been removed from.,
sgQ -m$2

Cmp @p'@T *dc.w[J.9.M@m q x
. ; -l.i ;) J. ' .*. the vehicle before it was searched.'Lp.

.
**

MEp. Mi@. :OWM.q y3 :.y

Y.?hbh, k$hh.$,h>M.Nh 3. Age ofSite Work Force

-MWW.tW,&G > G;.fMDy;9;4:.
M v;. A C:A .

71. CCNC cites Dr. DuPont's testimony (although CCNC's cita-

f.hhkb(hnW$f4@F
Mibhb~? tions to the record are incorrect) that males in the 18 25 age group have

ddNSf3 the highest rate of drug use in American society. DuPont at 5; CCNCTMk M8 PF 49. CCNC then cites age and gender data for current CP&L employ-
-?;n$d,dMM@Mo$,M>6hIl } iD9.T ees, and concludes that "[tlhe Harris work force is primarily young
. .w.A@Mg c.|LdMW .jgp68 y, # .+:males." CCNC PF 49. The age and gender data for CP&L employees is

m

f.
pk.,snWM gR4 % ?:'S as follows:h
.w;s..%mLw|.m%a r ,. + -;- m

4 5 M 'i. A k.V '..x
Wmg

1.nV!M.&t |: pMa o%"{p r.f

y pe w@, w~g%y% ; z : Age M ale Female Total
..g,f4 MW.imaid ym.m O 18-25 77 37 114

S$M@y@OMM, OSMN.hM.+%QpMf;.36-66 279 27 306 8
26-35 444 91 535

had

ffy.h,6 M{$}ufa
TOTAL 800 + 155 955=

ewf?jMW*|&.W% Appl. Exh. 53 (Supplemental Affidavit of William J. Hindman, Jr., on3 -

if

K.@M5[M'[NSh. Gender Age Information About Certain Harris Employees, datedM Mk& sip 8WDM November 26,1985).
J M h M; % hk.k

h[Qf[Q%
I 72. The very data identified in CCNC's proposed finding, however,

h.NhM{{s.h,5 h h
contradict CCNC's conclusion. Appl. RF 39. Only 77 of the 955 CP&L

I: M: N3 dF employees are males in the 18 to 25 age group. For Daniel / Davis em-
jW-@Pi@MGMM*

mna,w'Jpg.
ployees, males under 25 constitute 13% of the employees, and for QAg.

. m >. ,.
!: . . x %

a .

ye AQ inspectors, they represent only 5% of the employees. Appl. Exh 53
k,

5hkM J%$ (Supplemental Affidavit of William J. Hindman, Jr., on Gender and

$ !gM Age Information About Certain Harris Employees, dated November 26,7

y 3 pfG 1985); Appl. RF 39.
,
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- E #' MG 73. According to Dr. DuPont, in 1982,64% of 18- to 25-year-olds

.

g .. N] L. ,;.< ;;,? W A;
,

/.'/n/U .4. -

had used marijuana at least once in their lives and 28% had used it in

d 'ly K. p e g - 5M .T $ N. a. M e ' j/' .
the month before the survey. By comparison,23% of those 26 years of..

,.. - h W age and older had ever used marijuana, and 7% had used it in the month
..

. W .. ...$r J.1_?.; t., S9 y. '
.

g% l.;,' M ; N
.

Mf.b; M W.h ,* %g fy;1:
G. prior to the survey. The equivalent percentages for cocaine, the second

QMJJ .jg'. - most commonly used illegal drug, were 29% (at least once) and 7% (in.

.h h g M ;/,JU.. Y. V the previous month) for 18- to 25-year olds, and 9% and 1% for those.

JMh.f.9px% h;NN i..y
h [ 26 years and older. DuPont at 4. Thus, the relevant age group for our
.W <4pi.? purposes is 18-25. The Board finds that the percentage of males in the

1/M.V,['Ms.7MM@M,d('My
W d M N d-K. fj[- age group 18-25 is quite small, about 8% of the CP&L work force and

,

13% of Daniel / Davis employees. Even if the males in the age group
9.k.N,NM"Y.Q $ %'i 18-35 were included, the percentage would be slightly more than one-
..Mi. i'JM G;.ANfQqp
W$%yk'fT.W.hSM.$j

half of the total CP&L employees (54%). These age statistics are not in-

ohm i dicative of a high level of drug activity.

h.v % .c . 9 &i@M.W&Q% 2 .g .y L.

h. M Y M [N Uf- [ M. u ,n . k" g.. h,f G. Observations of Persons Working on Site

: n y $m . s . u
n .. ?

u WP:p. :.F Y,.. d,'d.g.dD. ,m ,?worked at the Shearon Harris site. All but one of these witnesses, his.
f.. " i 74. The Board heard testimony from several persons who havepn

(N.s.ry,,?.N[$I4
n.

M. M. |. W;A , C g.yp[|| .
Wi i g,;

Patty hiiriello, expressed the opinion that drug use at the plant is not
4 ,s.n e ea. ,

. . <. . r. 4 . .. c .

widespread.. un.
3 M. iW. We'rk, m. 4

c-
-

-- e

M U;q, f % 1,
-

cM a 75. CCNC witness hiiriello was employed at the site from April
.

%p* 1984 to August 1985." Applicants' witness Joyner testified that his.
. .. , 'y hiiriello was dismissed by CP&L on August 30,1985, because of her in-p.1N .

g g .'' g . " ; g j.g ' 3 ability to function cooperatively with her co-workers and supervisors.
d6% T., "py Applicants' Assessment Testimony at 15. his. hiiriello testified that

M8iNM(4@$.N@NVhfr@[MI@y-.AQ %;w.@$|y$'
y fA C, drug abuse at the Harris Plant is widespread. Testimony of Patty hiiriello

Ndf- .M for Conservation Council, ff. Tr. 9084 (hereafter "Niiriello") at 5-6. She

h % %f c. testified that on one occasion she " observed seven or eight workers up
F hjg ifg on the boilers smoking marijuana . . in plain view of the administration

kyM%f.f,f. building." hiiriello at 4. The reliability of this observation is subject to
b , .fM"M.G'?JjiU%%$j;6 Mdh question, in light of her admission on cross-examination that the view

k.% h,A N;.w'D 'hI'I. of the boilers - 660 feet from the administration building - is obscuredI
.a;.&Ge by another building. Tr. 9117-18 (Slitiello).m. ;ype ac .

$dh h b h bi;!, 76. his. hiiriello also testified that she smelled marijuana wheni
W-?.p M walking through the Daniel parking lot (hfiriello at 4) but she did not at-

[Wp.w!M..i.rpLw tsp.pM,. P4.% : u- - x . .

in ivi
.

u.2M tempt to identify the . d. . duals . involved or report the .meidents to site

/ wpt.Aq%p ?g 3.EMSM .h M5A authorities. Tr. 9118, 9150-51. Nor did she include these observations in

f , [j.

b '

4*

$
#

ni
'

9,
.M@@t

s
6t.

% dp] 15Ms. Miriello was employed by Nuclear Energy services from April 1984 to February 1985. she was
hg Wpes?.$ 4, T. W.i ih; employed by CP&L from February 25 until August .10,1985. Miriello at 2; Applicants' Assessment Tes -
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J- her affidavit of September 6,1985, in opposition to Applicants' summary.,

disposition motion. Tr. 911516 (htitiello). In that regard, his. NiirielloN -

h Y@ M , f ,'. f.[, 6' '* ' ,. Y
'@ testified that she recalled these incidents before the affidavit was filed,s

but that the " priority there was the safety issue with the steam generator- . - .

; Q.Q f , . ., . ,- , . ..] tubing," and that she and CCNC were in a rush to get that brought to'-

O'N..Z. .'';*;.'..* the' attention of the public. Tr. 9116. We find this statement difficult to

k$k,'j. U,,W;; .g; . 3,7 -. J . .. . . credit. The few lines necessary for his. hiiriello to state her alleged ob-
.

,

A.,6, .M< $ ,/, @*J. ,hJ,y servation of the boiler incident and parking lot incidents could not have.
.

,
'

V . , . , ,,P, . 7p; . y . delayed submission of her affidavit, which we initially understood to in-
.- . ,

. r 3, <o .: * corporate all of her concerns.. g;., . ; e,.1

. , f, '/ '. ' .[h k 77. The alleged incident of workers smoking marijuana on the boil-'

..

}$g y . , ..a.| a ; .Si .; ' - O Check Employee Exit Questionnaire signed by his. hiiriello on February
r ; e O ers occurred in October 1984. 51iriello at 4. liowever, in a Qualityc

ig;c,i . '

1 { p,j @j k ' /[ # ' 1 %fkh .Di M.M' . <i4 ;
1 19, 1985, she indicated that she had reported no safety concerns, and

*

that she had no unreported concerns.36 Appl. Exh. 41. At the hearing,
, . ..

d M f; %,,G ', U P ' '.: . , his. hiiriello stated that she "didn't care" about completing this form,a
" 'v.c t;i.7 'Ti and refused to acknowledge what she had marked on the form." Tr.1 . - -,

.

'.A.$ @yh/ d.h.S: [. .' 9105-08. Although an occasional inconsistency in testimony is to be ex-h.

'%Ig.'c[f i". . , . ., p .~ pected as memories fade, we find that his. hiiriello's testimony is unusu-
ally inconsistent. In addition, his. Sliriello threatened CP&L in writing

.
: , i , s.'

,
,

;6,4 { - J. i that she would attempt to stop the plant through intervention in this pro-
INW ^ '' ceeding if she were fired. Tr. 9101 (51irielloh Applicants' Assessment'

.~ - * *
J. , M' W, ' , - Testimony at 15. In fact, his. 51iriello contacted counsel for CCNC
~ s .

g Q m, within 2 days after her dismissal by CP&L. Tr. 9110 (51iriello).18 Finally,.

c

ri(P |d g the Board observed his. N!iriello's open hostility toward CP&L at the,

'F - , . hearing. For all of the foregoing reasons, we give very little weight to'
1

4 6 d .t . ,- . . 5 r , q" Nis. hiiriello's testimony.
WJn i 78. A panel of CP&L witne< es associated with drug prevention at

%@ Nfh h h h k
.

_M M M D;'S M % d the site testified on the extent o' drug activity. hir.11indman, hianager,

%;ygtN t .vg-)M (.':
%h 'c Harris Project Administration, has been employed by CP&L at the
; ;.S Harris site full time since February 1979, and was on site part time

MM @fM'' '&,,. , .I. i ,/ f . 'n . d before that date. Applicants' Investigation Testimony at 1. Ilis opinion
'

''

e u w *g. . . -3 .. m. .

i :Q,N.a sf f,;], 1 ' . s' "1.i i ," 3 ' q |-
is that drug abuse is not widespread among site employees. Applicants'

*i Assessment Testimony at 16-17,21. 51r. Joyner, a law enforcement offi-
,

QM,g ;.'3.M-(' ; e - Qf, - cer who has investigated alleged drug activity at the site for 6 years, testi-
'

,m .yas .- ,

. ac, w~,,' e '....'.?,.,. ti,.'.N ,b.; :, .% %*M .
%.

. , ;A p,., ;. , . . . '
' - *s .,s. ,

.
. p ', A . - ..

,
.,L s. .sg , .

<

N. A.y . ,- v Y. s

f.g;g*,%$,3*y e.2p r q'g}J;.$Q.t,Qhip[Q ) M Ms. Miriello also testaried, in contradiction, that she had reported the concerns on drug actisity to the
%y J.4 M:N FBI in Nevernber 1984. Tr. 9109 (Miriellotip N .$h f .T UMs. Mariello aho rnisstated her qualifications by testifymg that she has an M s. degree frorn

.b' s .pc.f*I,8
7 'sth. %V/ M.*g'ks m. . with Tr. 9114 (Miriello).

WiL Penns)hania state Unnersity. when in fact the degree has not been conferred. Compare Mariello at 2
A M %*(

MI ibhhh M @b. -
,- p*

4-

38 Although Ms Miriello testified that she thought she had contacted counsel for CCNC cartier she
.gy;1W,$ d p; g ;4;, g . Q g;* could not recall when she did so. Tr. 9110 t Minellot

.bf; yfD Q % , ' " . (f. e| ,-Q- . 'v ,f.|\

y .
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2 MW.h .' Q,W . fied that drug use at the site has not been widespread. Applicants' As-

Ih [hd G.'? >.deQ %d',M
sessment Testimony at 16. Mr. King, who has been on site frequently in

~).W , . l: .J ; . his 7 years of employment with CP&L, also concluded that drug abuse is

'kk@hj@NhC.M ~,, j. not widespread. Applicants' investigation Testimony at 2-3; Applicants'

3Gd.TifM Oliti. n . x '... . .. Assessment Testimony at 16-17, 21; Appl. PF 81. As indicated in some
.

....'...',.g of our other findings, the Board does not agree with these CP&L en-4.gp:. w Q .W |.Y M, w,c ;3:V < ~ :.
? WQy

e,. ~

W 'd.. Wm. Y.*r forcement witnesses in some respects. Nevertheless, we believe that
.:QM i.Wlo,'. , W'. their testimony on the overall question of widespread use was sincere

.

%.E.. p @; J.O 3 . ,s
r.F,< W,fd,, w

*

y

't e@q
., .s. ,-

and m. formed..w.u u, s. . . ,p

%
. .WdJ..;,7. V 79. Mr. Prevatte, the NRC Resident inspector at liarris from3. Q .

.3. W. 4 . s .al-%. U .*. 3. a. f ., March 1983 to October 1985, testified that he is on the site almost daily,,,..>s

WUR$6,W..W11..( C
'

hi MS$;.U.~.lO $9.il;4,
.' has free access to the entire site, can observe workers at any time or 10-

d 3f/M$N cation, and spends the majority of his time in actual inspection in the

Ij h d@s[7.3 M 'Mj f g h f
field, but has never observed drug use on the site. Tr.10,164 (Prevatte);

Mib$fM6&j.pf s 4 g ,jw
i Tr. 8679-80, 8755, 8759. Although Prevatte acknowledged that drug use

fS , - f ' .; '. ; I has occurred on the site, based upon his experience, he does not believe

M k h h h h'9J|.ip.[:g:
"it is a dominant factor that is occurring continuously, that high percent-

4 ages of people are using [ drugs] on site." Tr. 8760-61. Prevatte testified

4@s@6bA[W'O pv:;M,j, '>.:
,

'tf that he has been trained to identify drug use, and that he would be able

@%y.O:. 'M e!/g | ,'
',^y' . ,.

$ h' A/
. O ,

to detect someone under the strong influence of drugs. Tr. 8762. Finally,
.

cd
.
.1 Prevatte testified that if there had been widespread drug use at the

M @ M.(h 0 -
p. '

Ilarris site, he would have seen direct evidence ofit over time. Tr. 8764.-

The Board believes that Prevatte would have been able to detect an em-.M
,

,-,

c .-

'

ployee exhibiting noticeable signs of drug use. Ilowever, Mr. Prevatte's,'$j. m@@ 9 / - -
7

:.; primary responsibility was to make inspections of the plant, not to look3. R . W ' - -
,

, #.;. .;5.Y. c ..,h..r ;,> , wn > . , . Y . for evidence of drug use. We therefore believe he simply might not'' p
- .m have noticed employees who were using drugs infrequently or at lowQ46.-6 % b @ tm1. . ,- ,, a 3 v.,,n g w -

-

doses.P Wn*%: y bs,L~.O- M@M

%.m%.<p%y%p$,m,m'4 m& g.ga%
. % .n r

N Wny,WfWmD %mn
.% %,3 D II. Applicants' Drug Abuse Control Policies and Procedures
.h.p.,Q,.g , o,.Qch.MN. 7(p:..J .

.

.m: y e a
.

.

T.r.y &. gt.,Y.o .. . y m. . . m ,, m.. 1. Introductwn.

; 'Q 3'," a v y: . ' 1 :. .; *

' 9g;-g Q:-i ? ' W *k ~ 80. The Applicants presented extensive testimony concerning their
~q

.MT:@[U.2$_ .M.~.%, . . k.y U.f D.,. J 'sj g e @.
.

policies and programs for control of illegal drug activity. Witnesses tes-'. . n.'

;Nf]. h; 1 $h h.N./
,F<Sm ,rf y a p.

n tifying for the Applicants included Peter B. Bensinger, a consultant andb M , @p,.W 9.v o

1h;fd former Administrator of the U.S. Drug Enforcement Agency; John D.

g@NNq4., Mq,h@M@
Ferguson, Director - Personnel Relations at liarris; Garry W. Flowers,$ p|yg-ug M% h} Manager of Corporate Security at Daniel International Corporation; and.w

Ad M M'MNhNM A. Reid Pannill, Daniel's Personnel Manager at IIarris from 1982 to

h%$h. 3MIOMMIb 1985. Tr. 8326. A panel comprised of William J. Ilindman, Jr., Michael5

kYj iM[$n:hMN@ h'h
N$ Y' W. King, D. Glenn Joyner, and Peter B. Bensinger also testified for Ap-

k-Q[ df plicants concerning their drug abuse policies and procedures. Tr. 8893.A. .M,6c
-

ik.'Q<, ,:3 s
i

p
T m 9. 2 c

_
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, y.

..f....;.'.- q e' . . . ..g- ~ . . - g q , g(.g. .f .
.d

'

* * ' * *' ~ '

, *.. . s-

w|.m wM.? .
.4 -- V. f', m:|. ,

;q- v n . : p'
.a,

'<e *. , . :L g -:~
%,,5M. * ;:. r.

** ' uy .'. .,

, m, : . . . a. .. . s y . . ,
. a:.t. s. 9 . .w m,.~, . . . .z .m - -

(rg{; Msi. g M= d'g ;,' w"J.y;s Dog handlers Dana B. hlackonis and Kenneth A. Mathias testified con-

;g$.|D." ",i] M*(1.g.:|q$' %'.7 cerning the use of drug detection dogs at the Harris site. Tr. 8993. The

g',%y;] g
'

f.T g NRC Staff presented the testimony of Loren L. Bush, Jr., Senior Securi-

;M.'c .'.S.h;i',.,",w;Qig@h
'~

,

w tf. 9 . ty Specialist with the Operating Reactors Branch, Division ofInspection
. , ' Programs, Office of Inspection and Enforcement, U.S. NRC. Tr. 8653.

dM.h:) '. ..Nh .'N, . NSMMh Francis T. Long, William R. Tobin III, and Richard L. Prevatte also
yM testified for the Staff. Mr. Long is Technical Assistant to the Regionalh, N M ',cJ'

.c Q M $cf;Q
[." )f [Uh% Administrator, Region 11, U.S. NRC. Mr. Tobin is Senior Physicaltg.yN 4;M.; ediM..iPgN Security inspector, Harris Plant. Mr. Prevatte was Senior Resident

.

Y!h.hkM .0,Nfk(. Inspector for Construction at the Shearon Harris Plant from March 1983
NN? / #4.- W to October 1985. Tr. 8653.f/ %.& t ;4, ".e!2.. c ./:..m: .P..&,,;sph

*
,

...O.n. p .-
. .w ,

. n. y

yJ.W..n. MM.;.S ,p. "AiMy|%@Y
s .,

_,3T.Yn p 7, p 2. CP&L Policies and Procedures

. c Mc$j.',h.[c.s..e; W s. w:
.

o wu .

$@ O /MM.I*[ 81. CP&L employees at the Harris site are subject to CP&L's Drug
'

.fd . .r , .f;7 A.: g g.t;2#. Q TJ 7.' g m'provisions related to alcohol abuse, is as follows:
. 't .'9Wjf and Alcohol Abuse Statement of Practice. The statement, excluding the.. r. .

, b. . .

; n . c v., .
.. .

W % 1. . n . .g! 7

, _C gs@.5* W ,ct'&% ;,%' )i V 1 'y|j W. *
w.,

p .i- 7 The ese, possession, or sale of narcotics, hallucinogens. depressants, stimulants,. ' -

h}$ * [. ,[ c[,
- ,3 [0,g [ marijuana, or other controlled substances by an employee while on Company busi-

t j.. . ,(f. h ', , * c,Q:Ja ness or on Company property will result in disciplinary action. including possible9i
.

A termination... i . . . , - g3_c. 7. . . .
. ,

, .

,m y . , ' a,
-' n

A ' =9 ' ' y A 'M : Any other use, possession, or safe of narcotics. hallucinogens. depressants, marijua.pg. -

.

1M,i 7 j , '[_ h%Jj_I ",Ji na. or controlled substances by an employee that may adsersely affect the employ-
- G u, #.. , _ _ ., . e ; ; e %, .g ' ee's job performance, or that may re0eet unfavorably upon public or governmental.

e c .,,m s ,

b'q :.b.'|N U N.g,$ * M ? IQ*l.'yWg]
conGdence in the manner in which the Company carries out its responsibilities, may

.A Wh result in disciplinary action, including possible termination.r. p c , E, . P,, . .s .r M, .MQ s: -%
,

,r ,ay. ~ mq

? 3 '
. This statement of practice does not apply to medication prescribed by a licensed phy-

k f h$ 2 h M sician and taken in accordance with such prescription.

% W :;.n.d % w $)J e %. g &* w
,

w4m, w. m
W.WtM.m m ,' Applicants' Testimony of Peter B. Bensinger, John D. Ferguson, Garry

;M. ;1:,wMJ6;@MgMM, ,,'
n0$k:

v4.- f.e - W. Flowers, and A. Reid Pannill on Drug Abuse Control Policies and
'

b Y Training, ff. Tr. 8326 (hereafter "Bensinger et al."), at 8. CP&L has also

M[y.h.3hdM@y%p. '..
$m|M.'Jd.Q;.s%;@h.M@NZ
W .p * g. adopted a Drug and Alcohol Interdepartmental Procedure, which pre-..

h .% scribes responsibilities for implementing the policy. Id. at 8-9; Appl.
D i%

- Q n. L)M*wdh Exh. 30; Appl. PF 12.''
t..

: 4 m vg_ap
'

} e

h.,aMQ'/M.Dh. ('yD.$ l'The Applicants presemed extensive testimony detaihng their drug control program and policies. Al.[*Odi% .qc.!m-J M % though CCNC atteges defects in the Apphcants' programs and pohcies, for the most part the Applicants'w
djd
N* $ [[eM grj-M' N i M

q testimony on this issue went unchallenged we therefore adopt much or the Apphcants' proposed Und.f.kS* bh.} g%Yd [N:NiY
d.

ings concermng measures taken to prevent drug actinty at the llams site. Portions or the Apphcants'

y - C . ,M '? ' s O-'q Findings which have been paraphrased by the Board bear the appropriate Gnding number. Those por.%;4. Q T y,4N.?;in'* GJ3j- ',y, tions adopted in whole are deugnated with quotation marks and the appropriate Gnding number.,,

r q m p. 3 e>' ".s
,

..

. . . . -
.

,. ; .y , < f .,;*.g,
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<J: a - .- .. .. . . . . .3} Q A- ||
~--

y . ,n. m,
*

c %.
- - ; ., .: Cc

4:
7 O r .: 'm.g ' o . 1 , :. g c.,

@ M '| . 82. CCNC alleges that CP&L policy on drug use on site is unclear, j

Q( /|' M i,"( ?:.! ,y. h G @ :r,

/Uf
'

.

citing Tr. 8406-08. CCNC PF 39. The Board agrees with Applicants'

g ,/ ,. $. ; f' ;,Y.QJ reply that "CCNC's proposed finding is entirely misplaced. [At the cited
"p,- transcript page] Judge Kelley was questioning Applicants' witnesses on!

'

4
-<; :,, -,

the second paragraph [of the policy), which addresses offsite drug activi-

,M./.'
,'f,' N . M .$ f'

-

, -|% ty. There is no testimony which questions the clarity of the first para-
,

. . +gf. .,Jy; 9 $q V;J@;.,3f * ;[c.. @N :c. j W G 'f M g
graph, and the Board fails to see how the policy against drug activity on. . .r~ w, M, ..

j M ' ' . %;;p%f,y site could be clearer."M Appl. RF 7.

,Q OM 83. Prospective CP&L Harris site employees "are fully informed of
. yR[ ..*, . g ||'< f.,';y@.WM. .? '*7 f3 jp||g > the Company's Drug and Alcohol Abuse Statement of Practice and relat-

:h.hk MNhM.i ed Drug and Alcohol Interdepartmental Procedures. They are advised

L GJifW that a thorough 5-year background investigation will be conducted, that

k k N;M_'7 @W -7 5 KI,rT'
,

st%iS .$fg.MO drug screening procedures are a part of the required preemployment

ih).MEY@ Qik physical examination, and that a professional evaluation using the hiin-

'$ .a a @,, nesota 51ultiphasic Personality Inventory (hth1PI) is a part of the totald.T T,; . , '.O ;
Q@$M7+. preemployment procedure." If the drug screen indicates the presence of6 ,,a,1 Q-

drugs or controlled substances not properly obtained and used, the appli-GW;\-%hMgj{gG|'$' Ap Mi%*h$R cant will not be considered further for employment. "Also, if the hih1PI
; ,

$ ; [ : g " b; /f % % Q; -Q h
indicates a background of or tendency toward drug or alcohol abuse or

QQ aberrant behavior in the opinion of professional advisors to the Compa-4% .Qi
.

--y -dp ' g, - ny, they may not be considered further for employment. Bensinger et al.1- W , '
, ',s o

'; - . < - M CC.Q - at 9; [NRC Staffl Testimony of Francis J. Long, William J. Tobin and5: -(, .-
Richard L. Prevatte on CCNC Contention WB-3 (Drug Use During' - *

, o :

^ +y '
d (. . . Construction), ff. Tr. 8653 (hereafter 'Long et al.'), at 7." Appl. PF 13.iQ ,

84. New Harris site employees attend an instructional program-

,

which explains CP&l 's Drug and Alcohol Abuse Practice and Proce-
,

f *W i. ; W $ uf;. dures, the adverse efTects of drug and alcohol abuse, and CP&L's Em-
a,y w ,.g,

S
b dIYbb.

h @ h [Eht ployee Assistance Program. Employees receive copies of the CP&L

' w W[Ty W' W $. @; yNQ " Drug and Alcohol Abuse Reference hianual" (Appl. Exh. 31), whichM .$, , s ;f4.5QMW;e;p,1 states that the Company may conduct announced or unannounced in-
I

u . %g&%. ! r, spections, investigations, and searches or .llegal drugs and controlleds.3 y r i

J7 E.r h @VQ:,[. WwWaim % substances. The hianual makes clear that based on the results of suchZ
T. A' M action employees may be asked to undergo a company-approved medical

.|b,f iQ M g 5 M . H examination, including a drug screen, and that failure to cooperate in an
1.yS;, ; ,k; %N inspection, investigation, or search may result in disciplinary action,

;

thb%,h r..my u um%,. .- ,,MM. l,a. .i; [. M ,
f oc- te di , y, Q t7 . y1-9 ...aMy

[ *

f .
mas to the paragraph on ofrsite actavity, Applicants explained the basis in judicial precedent for artic-

%. ulating a nexus between the policy and the employment. Tr. 8406 (Bensinser). It was also explained
.

1.1 %1h6 4~. f'. . $'M " s'i ' that the statement. rather than exempting ofTsite activity. provides the basis for CP&L personnel action

Vr$f.id, Su "k '. $ g u;% /k
,

j4, ,, NM _ ugg Pqt M with regard to such activity. Tr. 8409 (Bensinger. Ferguson). The first sentence of the CP&L Chairman /
President statement in the employees' Reference Manual is that "ldlrug and alcohol abuse whether on

k iMME' s. h/VI p%@'[QQ-p{/1M
4 .

d,l i . /h .;< or off the job is a serious concern to our Company." Appl Exh 31 at 2. The record demonstrates that in

M,'@@gy@k{yp''ieAj',
Mp

p ract CP&L and Damel do terminate employees for offsite drus activity. Applicants' Assessment Tes-

< . y ;.C timony. fr. Tr. 8893, at 12; Tr. 8405 (Flowers).
%. jpc g

/f C .' i . '
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q:; ;;' .h fJ. . . .L.;;. . n. u|'
..

including possible dismissal. "The last page of the Manual is detachedM.,7 - M . J , ,. . .y.. -

.L.7 k i |:' . ' N1M and retained as the employee-signed record of participation in the orien-,

. .,'M; ,')q, T|: ] [~.'.j$~..$.. ,". tation, of the employee's agreement to abide by the Statement of Prac-)
., g .q tice and related Procedures, and of the employee's understanding that

4
,.- . , ~ , . .,

'@M,.,' , -

J. W|.i. G iN M e ,. j j .9' Q / compliance with the Statement of Practice and related Procedures is re-g Ney ,

WW:.Mi quired for continued employment with CP&L." Bensinger et al. at 9-10;
n. g, Q.$. y:., N.m..:E,'. ' . '|f. ,ff.'d.<i Appl. Exh. 31; Long et al. at 6-7; Appl. PF 14.J '

.

%
. .4.v r G,.;w%:.. z. m,,n. 4z.,..s v. u.; M +, i L %; . Om'' '.;;

.v . .

.

1: ,JV 4 -

S.' % K : & D ' | 2 ,[ Q Q< . : 3. Contractors' Drug Policy

.y:..%@,0h.4kNI . .Qo;[.ij.$v,N.h3
. 85. By contract amendment, a drug and alcohol abuse policy is im-3 . .m .m-

i gM, WMQF posed upon contractors at the Harris site. Th.is amendment requires the
7d'M

. .

M *' Q .4 % S' h .( Q".T o%y;.MQC'.i.V9'WJ@
contractor to inform its employees of CP&L's drug abuse policy,

??v:2 CP&L's right to search on its property, and CP&L's discretion to
. ?).Aej '7 QQ remove from the site any employee who does not cooperate with or is

. OM/ jj?Nf.W.', j .i ,;y found to be in violation of CP&L's drug abuse policy. Bensinger et al. at
h.'f. Q R, $ f ( g Uf h [ l1; Appl. Exh. 32; Appl. PF 15.
- s ~ m./,4 ,1 . ' 86.' h[:[,O[.. .. -yg[ [.. The employees of Daniel Construction Company and its sub-CU->

contractors represent approximately 70% of the site work force. Prospec-
s ; c/,:d[ ' ? , , , ;W. 7, tive Daniel employees at the Harris site are subjected to preemployment'

y O * *' background verification, including confirmation of the dates of previous
.

' g[- [1 , s '. "
', ,

i g ',
_ employment, job classification, performance rating, and the reason (s), . ,

-f,y,q.,... - * , pE for termination. Any criminal records listed on the employment applica-
r p%. ; '

t, J
~

tion are reviewed, and incidents involving drug-related activity in the ap-s

" 6. ' h M :
P $'* - plicant's background are viewed as grounds for denial of employment.

. .gr. d. , e. t i . Bensinger et al. at 13-14; Appl. PF 16.
-

.

,

ya %v u ' x Ac. 87. " Daniel's drug policy at the Shearon Harris site provides that
, . . +

9.s, ,3 ,q. wm
NN[4[4%d'pyyyww%.

.n.-M.:;.u . c.m
M yWMMC%i employees are forbidden to use, sell, possess, or be under the influence

( dI.h of illegal drugs while on Daniel or CP&L property and that violation of

WWQh'@h>W[f)h; y5M
,

h I U.pg this prohibition is cause for immediate discharge. The implementing
% M WS? procedures provide that Daniel may take any of the following stepsG Q . p g ?; . ,. 410;v .g3 while employees are on Daniel /CP&L property: observe actions of em-

'e -

. .. w... .
. ..

.:,,n . w ., WS,n. ,M, . . s .'.. . ', t ployees; counsel employees; search employees' personal items, auto-
'

o #. n. 4 ..

h O . ~cg::,hM- mobiles, or persons; require searches with canines; require drug screen

h $.M~qQ:p. .f d!. c. . .i . '.$ , Q b,'gj:N N 7 urinalysis testing. If the employee refuses a search or test, he/she is im-
%Mk: 'mf ,J., q.g p.5GO. irN. mediately discharged. Bensinger et al. at 14; Appl. Exhs. 36-38." Appl.4 w-

f;

$[$$$M@@tif
/h 88 All new Daniel employees and all employees transferring from

h$f d other Daniel work sites undergo an employee orientation, which includes

h.k'@d@jh M'O.} a review of the policy, a video program, and an employee handbook de-h .Q j,W scribing the policy. Each employee must complete an affidavit, retainedO S,. $ ' g cy.( Q '/;f d'.' Q
.

% y y. g.. in the site personnel file, certifying that the handbook was received and,

,._
,

.s . .s

> . , .*. ;'*
.

'

,

-
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,
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-
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.' .x, ' read, and that the employee will abide by its rules. Bensinger er al. at
.y; . | .

,

15-16; Appl. RF 18.. '; ', . ' - -
,,

gj qZ 4 89. In February 1985, Daniel began supervisory training concerning
,

' j7 |
' ;g , y -

.' . [ drug abuse at the Harris facility. Tr. 8386 (Flowers). CCNC alleges that' ''

'f'.p,
. '. ' prior to early 1985 Daniel relied on its routine orientation for workers,*

h M)m R R''
,,t.

2'_ ._O' only a part of which included drug education and the company policy.
.:,,.. . -, <~..- ,

M %f,
Y n N . M ;p W '.s Y I CCNC PF 30. Tr. 8417 (Pannill). Applicants reply that several elements1

-Qd?,DW@f.Y;D '8[.$2.. :! of the drug control program existed prior to 1985, including (1) a Orm

[ $$7 ". E.'.V.1 ,' policy of prohibition which was clearly communicated to all employees;

)3 .c M.a p 3:~. 4[:.[N.. i$h.h:.
(2) an extensive orientation program to explain the policy and to educateh.[hb employees about drugs; (3) supervisory orientation during safety meet-

7
,-

,

p - . x s :. g .-
/ gem W M;*j:'t.,.N ings on how to identify and address drug abuse; (4) supervision monitor-

-fMM.Oh@g;(Q,jfj;gy ing employees entering and leaving the workplace; (5) random searches;

iff,4WdR.f N.D W ', .0,/ , (6) active surveillance in the Geld by Industrial Relations; and (7) a pro-
3

O.D 4. ~ i. '
7,'g gram for employees to communicate violations. Tr. 8417-18 (Pannill);

Q@fj'', WC Q'a '' . " ' . Appl. RF 8. Measures added to the program in 1985 no doubt increased'w
'/.D,.. i J .' , , y ,J, , ' '. * *

.
.,

.': its effectiveness. However, we are concerned here with whether ade-
.. ..v . ,.

. M @,nH, quate steps are taken to control drug activity, not with penalizing the Ap-

' h k.,,.l g .h,k.f.f G.
>.? M.

[$Nh 87j% plicants for improving their programs as experience dictates.
4 . .. .. mo

Igc.N ' a - . ;c, g n .r g 73

. |Q n | G' 4. Supervisor Drug Awareness Training'

.

, . . , - = g-

,j t. j ~ ? 90. "CP&L has a drug awareness training program for CP&L
.

'C. managers and supervisors (including Grst-line supervisors, i.e., foremen)
,

/ 1 ;,
C: 0*

' ~ at the Harris site designed to prepare them to recognize drugs and drug-'

'

related behavior, and to understand their responsibilities when such sub-
3,, -

,,

stances or behaviors are observed or reported on the job. The supervisor< / W ,. . ",f.,;. f.. ~t

'

.o u
, . _ . .

aq:c v , ,.f ' )y is responsible for reporting any information on suspected drug activity,

$.ns s ,.h.,|d$ M50D.. O.O.. N :Mhk for removing from the job any employee having possession of or 'mder

M MMd. M. ..,,'$. % s$NM~ the inDuence of drugs, and for initiating disciplinary action in accor. lance
b

_j.g p Q,Q M J; r with the provisions of the Company's Drug and Alcohol Abuse State-s -y

cyA 1h-ff.T.'g~'.g*,E. 5 %
. O6 ment of Practice. The drug awareness training program enables supervi-t'

; E - :; U Z. a sion to carry out these responsibilities effectively. In developing its drug

,7 4}g.'s.]$y. N .J.J ^ ' and alcohol abuse education efforts, CP&L utilized the expertise and7

i @ysi.? ;t' ,7 f[' [ M ,
'

guidance of numerous individuals and organizations with experience,o. ,[Q. . ,

including other utility companics, federal and local law enforcement per-
M . h N M,|' Td*F

$W t. S.91 s
M sonnel, the academic community, and consulting firms with national ex-/M/M.

h M Q fgjj h h perience in the prevention of drug and alcohol abuse. Bensinger er al. at

W.. 6, .ac c. J~ m:M.-. @ 11 12." Appl. PF 19.u

M:. a g,.m.n$.stN, %w, h,d,,
qww

h,,.{3rhM* WM. i tended a " Drug and Alcohol Workshop for Supervisors." Through this
- P V 91. CP&L supervisors and managers at the Harris Plant have at-

.

w.a.
M. ,,9. 4. W J @ w|; $ y y] program participants learn the skills necessary to implement the Practicesv

m.%. ,2
y- . 3 pj . ..

Q:c*ys
.

s: g -qf t .

*; . ..i '. '. z ,
,

d

. .
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.C
~' _

'

s u W :. j -
f_La cs_ m s.1a.M..--.--.C .-- " s--- a - A - '

h'9 , " c% ,

.' . .. f.; . *,:%, .' '
%e

' <? J|[. 99 . /,9. . "- / . . . t :

j@m ,N - 973c!!n 3 iTjf and Procedures. "Each manager and supervisor receives . the CP&L
..

if[.' !*Qg Q c;f @ Ytf Supervisor's Reference hianual, Drug and Alcohol Abuse (Appl. Exh.ig
j: .SQ?Sf.a '.,,n+ 33), which illustrates the scope and content of the training provided. In
MM- t ~. ~ w

- n ... +pq addition to the Practices and Procedures, the manual describes drugs of
.

.;gs %.w.. ~ , f .-@',@3. . , ~m,, ; .
. ~ . common abuse (including identiGcation of the drug, methods of use,

.SbY. M.4 . 3 7 f.7.. ,yCygand signs / symptoms of use), guidance on observing and documenting
wow r -

IMd O [-:;W;p| FM';@6.yii'EMM2'U.& W policy on drug abuse, behavior and job performance warning signs, a
M changes in employee behavior, guidelines for administering CP&L's

ff}@ .

..MNW.kQ~5.%gj C -j;fjf1checklist for observing employee behavior, and guidelines for conducting
Mit W , E i n E j.) a disciplinary interview. Bensinger et at at 12; Appl. Exh. 33; Long et al.
'.bbhsh.NJ C hh.'f at 8. In actual practice, CP&L supervisors have identiGed employees in-
WCetn .8.a q. s ; W- n ."..U< w... W volved in drug activity. Tr. 8411 (Ferguson)." Appl. PF 20.z

a ~..oMfnqc:na.s @.. 92. CCNC notes that CP&L's Supervisor's Reference hianual on

'. M( & thj h M /NN N.W W W VI 35 % Drug and Alcohol Abuse was revised on February 15,1985, to add
3 d W $"O, 's three new sections which reGect training material provided to the super-

*

h M ,'~\.jj[ h);'[ Q, f,
'

visors by Bensinger, DuPont and Associates in August 1984. Tr.
M.S f y. s _ M 8379-81 (Ferguson, Bensinger); CCNC PF 30. CCNC claims that prior

~

A; /|M; [-MM]CQjGQM to August 1984 "there was little supervisory training on the drug abuse

;'y.. ',jm;% ?.P detection." CCNC PF 30. CCNC does not offer, nor can we find, anyY'

.; y4 c

'

support in the record for this assertion. Applicants' witnesses testiGed.

y'a d i .' <f that supervisor drug awareness training had been presented earlier, and
]^? , y. > + 7 1 ( ' |s that similar information (reGected in the new training material) had

~t ' _. w,
. been provided, but not in the same format. Tr. 8382 (Ferguson,

'
-

e y] . , ~ O , Q. f Bensinger); Appl. RF 8. Applicants state that the Supervisor's Reference.'
'

'

3 " - - N1anual prepared in early 1983 was not signiGeantly modiGed by the.. j
: W; - .- ;. m- ...1 February 1985 revision, which added nine pages of text to a hianual1 . v - s
2 D ,.. N 7 " e f ey ' which had been thirty-one paos long, and had already included the

'd;? M s.qM E.ME M M,M - Company Drug and Alcohol Statement of Practice and Interdepartmental%

W%ykI. d/MhkMN
M N Procedure; ten pages describing Drugs of Abuse; Observation and Docu-hPS,W mentation of Changes in Employee Behavior; Supervisor's Checklist in$

jn??$$'WhC3MN Observing Behavior; and Guidelines for Conducting a Disciplinary Inter-
M{ .

,wc 4g Ul view. Appl. Exh. 33; Appl. RF 8. n. 3. While it is true that Applicants
~

s . a :- e c. q . 4...; .: have improved their supervisor drug awareness training program, thely,'S3 p]f- Y le f Board finds no merit to CCNC's claim that prior to August 1984 there
',[ j $.M '. .a ', W.e, was little supervisor training on drug abuse detection..

U,w |q ' C;.n 93. In 1984, CP&L increased its drug abuse control elDrts. OnBP M.9 3 c

b August 1,1984, hir. Peter B. Bensinger briefed CP&L management on

q M^ g'if g[ &. h;N h N h h 0. a 4:g.U;M.i[ N$f% drug and alcohol cbuse control. Subsequently, refresher training on drug

qf.h.7|%w@N
JfW M and alcohol abuse was conducted by hir. Bensinger's associates and

W.W a bdM CP&L personnel at the Harris site. Bensinger et al. at 2,12-13; Appl.i .!$ M 33Qp&ywa v,ie-a~

QMy Exh. 34. In addition, CP&L employees at the Harris site, as well as con-
@y
c

s, y, Ub f ??.YTOM. hib'd tractor employees who attend the routine safety meetings, received a
- n. ~ygy - 3

.; . -
,

n .a v q

r .
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Q, w 3. p ,:r.h.~d, M M.D. ]% m . @6,m.'. g .M $w@3. M @n%y 4,; g;m'";:$
i Mi - h. ;W

: 4n. ~ ,x 5 - +

y. Q y q: /m. % ;: g ..-9 9:,; y -= u % . W;,~ M .; p j
s ~

< M n. .~ff.yw. % 6 'm- u y. . M q.y ,
..

..y g yu

.zK'm.y- A gg . m.w&g ag: :y~Q. :._g
w ; x;y.

r pg , . + + ' n ?. _.'- .~ .

. ;- P.v ~':p ~ n e q. n, . . , - . ; .a :.'

. ., ..

- ; n. . _ A . a_ d _a.a. _ _ . _L , ._
_ _ , _- - . .,,

1.

.j'

.

,

..,

.. . . _ 1
* q. -

. ,

. ._ : . ; .' . ,

e ' ; ~ wj videotape " Drug and Alcohol Abuse Refresher Training" session pre-. - 7, . . . > '

[ y ..['
'

: Y a '. , .d sented by CP&L's Executive Vice President. Bensinger et al. at 13;
p . . , . j' v ,

,1 Appl. Exh. 35; Appl. PF 21..,J
.

.. ,
,

J 94. Daniel's supervisors also receive special training on drug aware-Q .i ,. ". ? .

; ..
.

' 7, - ness and Daniel's policy. Supervisors receive the written d' rug policy-- ]. y ' ' *
-

.

...: I which appears in a Supervisor's Handbook. The supervisors are taught

.i '. ". E '$2 1"'%%n.'9
. . , ' n .,. . .; H. h . 3 .

to recognize drugs with high abuse rates (e.g., marijuana, cocaine, and
dCt Q;| .M',l'f.M' '-$':M, different forms of speed), to recognize drug abuse symptoms in an em-

ployee, and the supervisor's role in carrying out the policy. This training
. C.',i ^.W :. M#. [*.Ug y pf|

Q.' MM r y^ program was developed from information provided by federal and localcP i
, q -Q.; [ g; N C.O; *

4

.. M law enforcement agencies, medical doctors, and pathologists, and the

'j ; M(- h *h*Ml'I'( %.,b '
'

,

,
N .; training content has been reviewed for accuracy by law enforcement ex-

[ Q',R .E ', i.;/h , Q N // perts and medical doctors. Bensinger et al. at 16-17; Appl. Exhs. 39 and
.

v~ *y. '. eN. ..Q ''|N /Wg 40; Tr. 8413-14 (Flowers); Appl. PF 22.
, , , .

,..' W. . . . Q --a .-
.f.. y.

,,- -
* .t & ,, 5*

. . . , 5. CP&L Consultants' Evaluation ofitpplicants' Program
, ,

ai...
' ,' !2~ x ,,' j:Y . , ' . '. f. # J. W , 95. "Bensinger, DuPont and Associates has provided policy consul-

~n..
'

en : .

Ti , q ,' ,,p. . . ' F A n tation to CP&L and supervisory training to all CP&L management and*

~

supervisory personnel at its nuclear facilities and headquarters locations., ., N.i d;
*

.

' After CCNC filed Contention WB-3, Str. Bensinger met with CP&L'

- $

,

.
. ,,

Security and Harris Project management personnel to review the current'''
.

status of efforts by CP&L and its contractors to control drug use at the.
;

,f site. In addition to reviewing documentation on the Harris site drug
- . ' - abuse control program, hir. Bensinger had the manager of his firm's

-

' , .
f Rockville, Sfaryland office visit the site in order to advise him on the'

,
%L%g-b',P actual implementation by CP&L and Daniel of their drug abuse control

. ,.

.~.
,

7. /jfK."N:pt, policies, procedures and programs." Consequently, hir. Bensinger's as-y ;f .g,. h: . 3.A v , g ' :
WpHW )g

4..-
sessment of the Harris site drug abuse control program is based on his

g .q .e .h;b.h,s.,m:M63 i.{
b

n.. , J. y y. w .. familiarity with the development of the program, as well as a special
,m .. . .,

review conducted for this preceeding. Bensinger et al. at 18-19; Appl. PF
,':Q 'p , q' g... O ff. 9 ,'.; W AW' - :, .

. ;. , w 25,.h ;p,

f Ni;|Q| , :. ' p 96. Nir. Bensinger outlined the key elements of an effective drug"6 .O . , i.

W e~k M/ j' abuse control program. Bensinger et al. at 19-20. The elements are based'
-

.O,,

|..[. M i$ & - $ [f s!.Nf|;E O
.d. .' upon the Edison Electric Institute's (EEI) " Guide to Effective Drug and

;'!'..!; W ff jl ? Alcohol / Fitness for Duty Policy Development" (August 1985). (Str.

M Nh M|*h @,N h iT$
.

thQ % Bensinger was a consultant to the eel Task Force which developed the
Guide. Tr. 8329-30.) According to NRC Staff witness Loren Bush, this3T h4

f|cQ@Y%jt g industry-developed standard, while not intended to be mandatory or

MN:3hb [.,M@.Da, hph4 prescriptive, will be used voluntarily at both operating power reactors
r. and those under construction to meet " fitness for duty" objectives. Tes-" ;~d..$. @y OM7/h. - timony of Loren L. Bush, Jr., IT. Tr. 8653 (hereafter " Bush") at 6; Appl.

h
-

,; 7..o*r .4 3 o .g - Jr

.y .. ...c.-

.
,

|f* . . . s . ,

* t
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-
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LKp,f> ?|. .. ,ip.,^Q^N . ,* . '; L
.Q2). v%w;M@.P.i. WTg n ,..'. @A f~ j "PF 26. The EE! Guide describes the key elements of a drug fitness for.

b A.
.f'^O .ig..5 - effective policy communication, behavioral observation training for su-

.;pr J duty program which include a written policy, top management support,
:

g ,. 9

' M3fdjn .,5 ' ,E
,

MM| ./f QFO- pervisors, implementation training for supervisors, union briefing, con-
7 P 9.s'I N.TW.,S.y|%n;. % ,Q %2R . N

- tractor notification, law enforcement liaison, chemical testing of body
g%FM, iQp5$n. ,,.'.5 W. lluids, and employee assistance programs. Bush at 6-9.

.

Cp,WWdds6a@G..g$n! 97. Mr. Densinger concluded that CP&L has undertaken all of the.s fWs .. y . v s . .. 6 principal initiatives recommended by the EEI Guide for an effectives$.@5?p, Jpqc.@%:ef

r fp, P T,$.g;.E .M. /;M n.@1 drug abuse control program. His assessment of the supervisor trainingQ!. ~40
;0 9.W g li

v- .<: r. s %

J g i d h % y > $ @ g g:
.

dgQh: program at Harris is that it meets or exceeds prevailing industry stand-
gf y ards and meets the threat of drug abuse at the Harris site. In particular,dNb.UNhM.MNNE, Bensinger testified that the training provided to the supervisors on iden-

IIhbbhEbh!ki[k.'h c tion of the symptoms of drug abuse enables the supervisors to
;. >%w.g dr. om/@ ,6 recogmze unusual behavior and to mitiate mtervention prior to the

[ @$ N #.[lW;y[ Q [ff2.[.'# [9 ,worker becoming so impaired that he or she would compromise safety-
M|N

y' |..W; s.t ' : , > , . 4 . ; u;b.e . J. .W;%,.M 'g..f. d r.,'' G T Jj f g -;
related work. Bensinger et al. at 20-22; Tr. 8333, 8412-13, 8415-16j.

%c 3 w.i
. . n (Bensinger)..

.M !y' cm. , w 'A

m]t
- !e rs . hr

M cp y. .,m < w' st / ~;,q7i t .- . a i ,-
Lyn, p 1... -

o$Q-. \. g ; 6. NRC Staff Review of Applicants ' Programx,

_s, r....

@i
Y_ . "^ I ' 1; . -

.,. .
.. 98. Based on his document review of AppScants' program Staff wit-0 " u

ness Bush also concluded that CP&L meets or exceeds all key elementsN 9' '2- of the EEI Guide and that drug programs at the Harris site, includingk ?," ;Mo. C JS, , / : ' "4~hf those of Daniel Construction Company, are effective. Bush at 14. The
,

L. ' .j(7 '[' [Q @ [Q ., %:; 6 <.b.'.iy
NRC StalT would have this Board conclude, on the basis of the Staff's. . . . ,

.

Q9 review, that the "various drug programs in place at the Shearon Harris

y.Qy@bYhkN., %f 4 gi.:If
Y

site are comprehensive and adequate and that they exceed the standards

g @&. @j $ rf d @k
:.
. recommended to the industry by the Edison Electric Institute." NRC PF

f M* $$ 35. However, the Staff findings fail to address the testimony of Staff wit-"M MW.N6Z'MU9 ness Tobin who stated that the Staff "can't make any conclusion that.~~9 p.
SDOyNY,m u.. , a,.m [0 . , u...$$f)'<. ,Wp this [the Harris] program has not been efTective." Tr. 8715 (Tobin). At
"/@$;JU?.&,yd .'; * /.M the hearing, the Board found this statement unclear and further ques-f.d.% d g F Ni?.WM tioned Tobin, who concluded that the Staff did not have the " specific. {I' N3fg[h:-hdS knowledge" to conclude that the program is in fact effective to prevent

b X M @ n., W .:j.p d.'y@h
5

' Mg.je?a g drug abuse. Tr. 8717 (Tobin). The Staff performed a document review
; N " fr.i g ,. g .g. of CP&L's program, but did not review or express any opinion on actual

h program implementation.28 We therefore rely on Bush's conclusion only

, d. w m._j #m.d. e ~o} h h.h dd
W;;' . .

-

w.

1H. J . @ Q th
%a.g.h ( % Mr e'0h| S 6+;<,' M;] ,.I. '
i. 9 %N ,? 21 The Board would expect the staff to hate noted this testimony in its proposed rindings. However,hk % $(.br ? 'i t3

-
other parties mere more remiss in railing to address unclear or contra' ctory statements of their own andsi

,Q: a % ~ Y'*b % ', i, other parnes' mitnesses. NCAO addressed almost exclusively the +1imony or its own witnesses -

-f '., .' ? .? " ~ ?; f ? , . s,,gmurgj'* * '
.s
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. . ' ,. y. , . ...,

.-

, . f.g', ? 0,., '!... on the matter of the theoretical adequacy of the Applicants' drug control*

"'7 program, and not on the implementation and results of the program.
,

*,' < y f , J:,Q:*- . , ,3
. .: . -pa,, ,gG,<^ ;..

Q* u,.. % ~.*; f Q<; . :K..j;|| c. ,..i
.. ,a . nm: .-

.
_ !. . 7. hieansforidentifying Drug Activity

,. : fm ~~:-.

.1,dyD,p@N N.*.%
99. CP&L employs several means for identifying violations of the

' i.n;i'# c ->M. ..p
..b..wg j UQ drug abuse control procedures at the Harris site. In addition to pre-.

-

i.y i, n,h.y g Jn 3
MUW

N hhk 8mployment screening, these means include security measures, urinaly-[I*Nk ' .'; q, sis drug screen testing, and the observations of managers, supervisors,.

4 4. . i y c,.-

$$QM.'.' N.3 ~N8h. and employees. Applicants' Assessment Testimony at 3; Appl. PF 31.
i R .E g g ? . W M [, g n @{ 100. To coordinate effectively the information obtained by these

,@$6hXQ[N M/Q dd. .,'tR.dd!kproject-level coordinator of all information pertaining to illegal drug use
'* various means, CP&L has designated William J. Hindman, Jr., as

M @h kp ?:h M @%p.D-

f.J.t; .i on the Harris Project. Hindman is to be informed of all allegations of, or
@-6.tj2|g/.d.ic,,E7 3M 9. 1 other information developed with respect to, potential drug use or othere, ,.p.9M_ '.J. . + .' . ' ~ . , .

d drug-related activity among project employees. Hindman and other ap-
|; 4| v;".,,'m .K , f;;.;N. y f .y propriate personnel assess information and plan actions to resolve each
.., ;,.

,s;. , f.y. . . . . r e, . / I'
5 . , c;, p & g.;;y; situation, either through further investigation or immediate personnel

, . . . . . , . -. , . . <

M3f'h.a;' w%p[g43, g)y
. ,,

.Mhi[ I action. If sufGeient information is developed to conGrm, or suspect on
y U; 3;;37 reasonable cause, a violation of site drug abuse policies, the employee

, ,

. , *f . c '.U - *
,

either is required to submit to the urinalysis drug screen, or is terminat-
. , f ? _ ,. ' g. ', , *

1 5

; (,,' ed or removed from the site via CP&L's contractual right to direct con-

i d'. "j i . . . J, . . tractors to remove any of their employees at CP&L's discretion. When
.

an employee is terminated or removed for drug-related reasons, the rele-'q n'" ' '. , m , vant quality organization is informed so that any necessary action con-
- . ' - . +

' ''

21
.|.~, cerning the employee's previous work may be identified and undertaken.

.

' m ' M ., .|7 .- : - h .9 in Applicants' Assessment Testimony at 9-10; Appl. PF 32.
. :, . a.

c;; , ,
,

bh.
''

bb. [ , M:W:s3 h. .qd.5|s h.p. a. Securify Afeasures.&-,g & rip %: . . . .

101. Undercover operations, such as that conducted in late 1984,
r

serve not only to identify employees involved in drug activity, but also,,.

is. N'. [.3|; si.!$$1I :M3%. ' to deter others contemplating such involvement. The 1984 undercoverf-/,g.p.; y y$ .,f .
;Twid . . ! k;'M '%,U|q'y'j;, operation was not the Grst conducted on site by law enforcement ofGcers.Q
* @3W,_ . - - _#e? in cooperation with CP&L. CP&L intends to to use such investigative

., h 6..,.G. @.yp. M $ W F.j, Welt;techniques in the future whenever the situation warrants. Applicants'%. 4

d'y.
.

)|7 Yf;. j

M4(!@I f.'k ?Trd/.h'N+I4 $dMb vs&h
,

y e
never acknowledging the confheting testimony of other witnesses at the hearing. Likewise. CCNC often

Yi railed to acknowledge any of the testimony adverse to its own poution. Findmss which ignere larse por-gj g
tions of contrary testimony are not very useful to the Board. Furthermore, both CCNC and the NCAGf 5f*.* :.. W erd *

+35%d h~.b r*.- g:

frfy $'!* p[*; Jiga. 3 . % $* g;M%
'' MI

e %* 9 r g r p.a y. '_?r,*i.g(w( g.y(j,
have submitted findings which are not supported by references to the record, in contravention or 10

. . } O ' " _ *.' Q * p ./,i
i 1 p*-

. .y. C.F R. t 2.754(ct While we habe nesertheless attempted to take such findmgs into account. we areyu - -

. . ' ' under no obligation to comb the record for support of such unsupported findmas.* *

. y " ;2 ;. ;
o. ., s ..,,.s.

,

' . .
u % b
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NfMM@y319;i;3WY.JM[[Mg.o ,f[b.,
Assessment Testimony at 4; Long et al. at 8; Appl. PF 33. SBI Supervi-M f.(jl M C M # : sor Burch testified that there was still a spirit of cooperation between the

MQN@(WhM[A fyM 'M..
f9NE'[i ,[ SBI and CP&L. Tr. 9307 (Burch).

J.M 102. In addition to ad hoc efforts with law enforcement personnel,
g'iWWI/$%! ;M M'Q) the full-time security force at the construction site acts to identify and

j$ 5G@MiiM'-A4@Qfi*'[Mh [fp%{{Qi? "}.a
G discourage drug activity. Applicants' Assessment Testimony at 4. D.

M Glenn Joyner, CP&L's Construction Security Agent and a commissioned.,'Iphi !fS, 6 law enforcement officer, supervises security at Harris. Joyner has been
|h . ^ k h ~ M H ,k 4 ' O.aM employed in security positions at the Harris site since September 1979.

'

b. .ig&.
.

i w, om gic. - He has 9 years of experience as an Investigator with the Raleigh Police.- W .'.
g m w

3 M 8 F M, W. W Department, and he has received narcotics mvest.igation training, as wellgP . .,

hyh ~Q)' as a B.S. degree in Police Science. Applicants' Investigation Testimonyf% tIIe l $ h M ' %p pw %w;hy
N at 4-5; Appl. PF 34.~

i - ! 103. "Approximately 2600 man-hours per week are authorized for

ih25bMb.Sd@iT*@M
7f1, w
Nd the contract security organizations at the Harris site. These hours and1MW:

h h M @- h the post assignments allow around the-clock patrol of the entire job site
S h h ) h N D g j p p '{ by foot and vehicle patrols. Through their conact with and observation
gr3 4. r $ p.f 1 *g. b M of employees, the security personnel are able to provide management

id % s$dh'b N b @7N @
bc QF with intelligence information on drug activity at the plant. In addition,

Nh h. N,,,u y ,, -. - they pursue information received on possible drug activity in an attempt
~a ,a . 1. n:w

ud p< u+ W , W.a. .o
to confirm the accuracy of the m, formation and to pursue additional

-

% .c 3:
-

Jr. sources of information. Applicants' Assessment Testimony at 4 5."
$MQOdd PJ c M M 's Appl. PF 35.
i@fSgQ:4x r . .N: | 7 104. Contract security personnel are stationed at the entrances to

jdi@%CN?pMd k M.". [* 1 : the site where they observe incoming and outgoing employees and
N

-.,%r %W watch for physical signs ofincapacity such as staggering, falling, weaving,

F ~ v @ M ; @N *g/ g 9 @ Q; aMM &M1JG h lack of coordination, and odors. Timekeeping and supervisory personnel
Mh assigned to monitor the entrance and exit of workers also observe em-"

AW %.$ ployees. Random searches of employees' belongings are conducted as
[ ? % * ',;,j{i}yg[Qy5g,j R employees leave the site during shift changes. Construction personnel
F ,_ '

't,- A ,pW. yg, h..y$phW;;} are allowed only in designated areas when on the job site. Applicants'
L -

.t :s ,w ty $ ,em. Assessment Testimony at 5; Long et al. at 8.e g: ire,

h.,4 np&q[s#m. y , .$p@.,
tM,M

.- MSQA-[ 105. CCNC alleges that Mr. Joyner is the only security person on
m*p.dWyr4%g. Mtg.t site with training in drug detection, and that the primary purpose of the

/ c ..P

.Dhh i hM.S f h '[g g@ @d(?$ A F @Q
contract security force is not drug detection. CCNC PF 35; Tr. 8825,
8904 (Joyner). Applicants reply that Joyner was referring to the contract

- 9 security force when he testified that other people do not undergo drug
. ( detection training. Appl. RF 13 Joyner is not the only noncontract:

" ' ' ' -

f security person at the site, and as previously discussed (see Board Find-,

.y g j ings 89 94), others have received drug awareness training concerning

W/f-k(Q $e @r%
g e

$g@e;@m%{M.om $.M W lW K
P the signs of drug use. Tr. 8632 (King), Although CP&L does not offer, ,,

w ..N .
M formal training on drug detection to the contract security employees, it

pt=.',N',#,
*
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is the practice of most security companies to provide such training. In ad-
,

.
-- -

., ,

, 0 '. dition, a large percentage of CP&L contract security personnel have had-
4

military experience which includes such training. Appl. RF 13; Tr.'

.,7'
- - - , -

,

]-; - c : 8631-32 (King, Bensinger). (Mr. Bensinger testined to the practice of-
.

, E , ,_
'

',
the security companies and the training they provide to their ofGeers,. , .:

,,.E b' '-/< but not from personal knowledge concerning the speciGc officers at the2 .c ...

. k '. 4 Q * 9,',; '..i.
/ - Harris site.) CCNC also alleges that "the program relies on any detection

.

. . t . : . :* i of drug involvement on the worker's immediate supervisor." CCNC PF, 23 .?:, . . : e c - , ,x . .r ....

; g 'j .. @ 3 . , q 35. It is unclear what CCNC means by this proposed Gnding. Supervisorsp y. #.

- [ 'p,{ ' ' . .3 : ..' 33 are just one part of the Applicants' program - a program comprised of-

. .
,

'~

f i ( j,'|,' '." ' ', many components which relies on supervisors as well as other means for
...

,/" a f, / - ,
are in a good position to observe the signs of drug activity because of

,
,

' 7., ; n . identifying drug activity. In any event, the Board believes supervisors' *

.,.

. {.f psy,*,4y.f.c | :.O i'
g-|, ) ".'Mi-M?ig ;.:h their ongoing close contact with employees. The Board Gnds no merit in

''

' f #;.( ~ ,,...,-*;,, * ' .t CCNC's proposed finding on this matter.'

) .

.; . '
_ .] ' //

- 106. CP&L witness Joyner testined that contract security's primary'
'

. .;
,

*~

. . . , ^7 concern is not to detect drug use. Tr. 8825 (Joyner). Their primary con-'
>

,
,

,|. ''1.; . ,|- cern is to control the entry and exit of personnel and to conduct foot pa-. . .>,

*-
e h--'- trols, gate patrols, and mobile patrols in vehicles to protect the security*

. ,

~ *^ ' " of the site. CCNC alleges that contract security personnel only infre-
., 7 e- ''

;

quently detect drugs, citing Tr. 8825, 8904. CCNC PF 35. Ilowever, Mr.' '
' ,.

3- Joyner testined that the operations security contractor infrequently turns'

. ,.

.
over to him construcnon personnel who violate site drug policies. Tr.'

8826 (Joyner). Since it is not the operation security's primary task to*
. , . ,

,

detect drugs, the Board Gnds it reasonable that operations security..

would only infrequently discover construction personnel violating site..

'.
, . .

.

drug policies.-

.. ,
..

. . ,,

. ..~ | & .'s. m .' % .T
*

W W * % ;:e o,%';t:;M.. , . m',.&, 'b. Dog Searches
:. .

. ,(A-

(* ',M 4, .a *. ], j '. M['@, ,.!,b
.s e: ,

Beginning in February 1985, under the direction of CP&L's
,.t ..

107.
/

, 7 . 5'' . P - - |
Construction Security Unit, a narcotic detection dog has been on the,:po
Harris site twice a month, on an unannounced schedule, to search a"'' '

.
. . . , .

,

:a ,; *y random sampling of site areas. If specine requests are made or informa-'

' .3,'*., *|,,''* tion is available relatise to particular areas on site, those areas are given. , . .
-

,

' . . ' /, ' , : '( . priority for search by the narcotic detection dog. Applicants' Assessment
,,..,y,'*' t *

,

c f /T? -J .. ,'..n ig Testimony at 5 6; Long et al. at 8.

y;.g$fh'iYl.k[.h..Y S E G[p *d.[Nf 108. The dogs employed at the liarris site are trained, at a minimum,

' .W.W/ T-%M/MG to identify marijuana / hashish, cocaine, heroin, and methaqualone.

q%, f 6). a,','.Udl@ MOM [ Mackonis and Mathias at 7 8. The drug detection reliability of a well-
y . trained dog is in excess of 95% /d. at 7; Tr. 9009 (Mathias). We under-:

' ' *q . . , n ., * 7,
q ~, .,

, . , . , ,

* .

'
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y . y: g,p.c : c y ~. m ;.
..a n,

e. . . 's. .va .a :nm i 4( M ; % :m . .

<

p v. .;.4.".g..:. g. , . ,. .N.
- ,%.

.

., . m s,,
,q.@ g ;y>.c.4 .

.,

Ihrj,jc.f.W.6[.u?..e.d. S ./ t.:
.

stand this to mean that if drugs are present in a particular area, a dog
.g; &,W, , .4 4 q. .

' . . .* .
-

<

.

y[f/ .' e,. ,. Jfhj.i['. . 109. During the hearing, Applicants presented a live demonstration

.

will successfully locate the drugs 95% of the time.'

|$pV*Nd 2f;", i, . :&y;,yg, > . of the capabilities of one of the dogs used for searches at the Harris site..

9. g f,bz,. l. . a.,;,m' G g,G. g_d . While the dog handler was not present, the Board's Law Clerk hid in the. .. . .M *.:

an cm u
c .c

h$$M@, N %s M;g@W,"gf?M ffC$<$@h.g|$N
hearing room a bag of marijuana and a bag ofcocaine provided by Officerd D Mathias (one of the handlers) of the Raleigh Police Department. Follow-j.hM$1

*MQf.:. $7!*% dog located the two bags in approximately 2 minutes. Tr. 9059 62. The
ing the handler's lead in a controlled search of the hearing room, the

4. M[@@g./I SU$. *iNiW$.||
Qt Board was favorably impressed with the dog's ability to detect the drugs.

9 y, . . 110. CCNC witness Patty Sliriello testified that the dogs are not ef-
d.I'. f M.r,rt : $,0M f :d fective on site because no attempt is made to hide the presence of theh.ddOJMW. .M:

d

Qr;;yMg..+M, Wld,[.fcMa .
:

dog and handler when they are performing the search blitiello at 5.

% w@Q"h y Thus, she contends news of the dog on site can spread rapidly by wordfM,QS1:
M;4 W
'%%g
MdQI*.i.W.:U'$$ 111. Neither his. Miriello nor CCNC have explained how the pres.

2'M.? 1 of mouth.M

SM,Wg .W 6... Q. $ M/,y".
@g m.

. $.Z.:f ence of drug dogs on site could do anything but decrease drug activity,

'ji$,,A,te, r} "N. ,. , . .. t ..h,gs:|1[f 3:{g@/^ '
.

;t * R Certainly, the employees' knowledge that detection dogs might come on
M; site unannounced at any time would have some deterrent effect on the

'Mh nb 9 j .! f.R i@'f ' stashing of drugs on site. Furthermore, quantities of drugs that might be
7. " ip A , Q T, '.j - hastily disposed of - for example. by flushing down a toilet - are, ipsoi Q. ?. , ' facto, removed from circulation and can represent a substantial economic|. .u ..,c

",4,' ',s , . y y: , q loss to the owner, if his. Alitiello meant to imply that an employee
I t: ,,y,

,

@ ;' :, W, ' " might take rapid action to avoid the dog's detection of the employee's~cc .
~

*
.

r
stash area we find no evidence in the record that this is so, nor do we, . . . . --

,

g ...'3,Q ;d|W M. ' '
w find it a very plausible hypothesis. Applicants point out that employees

'
'

.p.
K,Z. observing the dog when it arrives still do not know the areas on site that

h N Ybk M N|,$y. igy will be searched that day. Tr. 8937 38 (Joyner); Tr. 901819 (hlathias

t W @U R p q.%M. IMd dg ;,sp and blackonis). The dog handler testified that searches include potential
Q%%.!.Mey hiding locations such as designated eating areas, lunch boxes, articles of

[[ f' k dh $p.i'|f i'J'$d% clothing not being worn, bathrooms, trash containers, and far reaches of
*

y%d@,MD. A Wfo ; Z'M
. M .,. y

, ,|
the Harris situation - where different areas are searched at different
the site. Tr. 9034 35,9042 ( Alackonis). Officer Slathias testified that in

.5 .Ybb 'r$ $ j' times on a random basis and knowledge of the search is at best relatively4t[y;;
M" T ]y# g; p).HGjq,[.f
h(, gij :M,';>NNAW'J sudden - the likelihood is very slim that people with stashed drugs

could dispose of them quickly and escape detection. Tr. 9038 (Alathias).

% 'h his, hiiriello does not have any expertise in the use of drug detectionMg| dogs and we therefore give her testimony less weight than that of the%

ff g
- p.g.g[ dog handlers.

w, ukviMf%c4 J% n.h7 -
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j I 5 iE ' *

g

.p. . - y.. n, . + , . -
. -

.a

.* ) 4

..* 1

N.- -
= ,t 338,

.
,

. . . , , . ,... . . - . - m .

.

.t

+



;.}!%j' y&[ @y G G M g|y| M hf p['E Q'j W " A
%N Mi% % 9 " $: S W W ,n.M M % @ N5 u'%'| y p %,3| @ Q $Q Y 6 ? Q W. ,. M'

' y @ N i F W . # fi;- R ' Q j 4,TjuQg .[0.@ M
W :.M ::. M ,-9 % 2 W Q & |@. M : M' % M: :

MY. @,n.
._

'Mys ' " M.

,

.- . .

. . ~ , , . ' . . . . ~.
. _ . _ _ _ . . _ . . _ _ . _ . . . . _ . . _ . . , . . . , . _ _ _. _.,_m,.,_,,..o u ,.

*,s ., ,

E.w . . '. . ,

,

:. v , - .

W .

..'3._
. .

,
, ..

.

y," .4 .

l; % .':::. : ' .. s. y' ,:.~| , * c. Searches of Employees
y r 4; r , ;.

'' d. W '' 112. In addition to the exiting and random searches and the use of
g@. . c # 6 -

,

,} % narcotic detection dogs, identiGed employees may be directed to submitb . ;'.. L.; '. 2

$. ',hcc p ,.j *

hp[Mhf/.b. p AjQ.Y5;$ be ,
. , j; ; to a scarch because of information obtained on potential or confirmed..

drug activity. Security, Employee Relations, and Industrial Relations per-

Npf M''' ' Mf . . sonnel conduct the searches. Searches of employees include a detailed

p $w b y.g gc?.N; 6,f.5; [9p.V.% inspection of the individual's clothing, work area, and any tools, equip-c

j .HL ment, or personal property. Any vehicle within the construction security
h h.$g.V<q-h 3:,M M y $ fence is also subject to search. Applicants' Assessment Testimony at 6.

M.Y's.7 113. The consent to search is a precondition of employment with
;Q;/g+jF.Q... .D.WQ:M; ; <|
+ m+ - , L .. NN P CP&L or Daniel Construction. See Board Finding 84. Applicants may
D7;(s.Qb. . ? w. i,i.e., .%g ., .c

.

hM conduct unannounced searches for illegal drugs and controlled sub-
thQM,MWYM;,W.N:. 3 .i p'.M stances, and the results of these searches may be used as the basis for

t y p$.. ;.:t;frQi?* disciplinary action, including possible dismissal. The Board believes thatc

d.qQ .n,N . , T '. W. i, subjecting employees to the possibility of search at any time is a stronggp - . .a o r
QW 8. ,.,) [ ; ',y, * ~ ' ,3;. ; deterrent to bringing or consuming drugs on site.

. . .r y, . t.. up c - , . . u . . v.
. . ., .. *.

7., ... s u n> y. hiY : ,I
,

,_.,' W.%' d. Urinalysis Drug Screen Testing%
- My m - ,y,

q w.^r
~ '' *

114. " Urinalysis drug screen testing is used by CP&L and Daniel as.. -
*

.

M f, ' . one means of determining whether an employee suspected of drug activi.
'

^ j M, *,
,

, ty is consuming drugs When information becomes available which pro-
,

y.g 9 ; , * . vides good cause for reasonable suspicion that an employee is involved*
,

'' ' ' s' in drug activity, management and security personnel determine if a drug-
e

'
,

screen urinalysis test should be required. In the case of site employees.

,g ..
.

[c h , G.- %e.p w...,3
2 ,* ! involved in quality confirmation roles (Quality Assurance Quality Con-.,

e M.., s trol, Construction Inspection), however, the drug screen test is adminis-'

i.it [ ! %. g
...c;; ;q ,,J+i...' tered to the employee even where there is no independent evidence to. w, g , g. . ,.

.m s. . .e; i..,pm , % D P conGrm drug involvement (for example, on the basis of an anonymous

t.W.L',. p;.M .i %g. . s. '. ,4.; c
allegation alone.) Applicants' Assessment Testimony at 6 7; Bensinger

4; , ;, j..q, G. et al. at 18." Appl. PF 40,<

;l.,;.. ^ ,,..f* 115. The urine specimen is collected and. pursuant to a written'
'

. , ,

- [g . |,' ' , , ' ". ~.3; ) ; , procedure to assure sample authenticity, is delivered to Compuchem
.

t , e c t *.a.7, ' * D.;. . ' , ' . , Laboratories, Research Triangle Park, North Carolina. The drug classes

l g. c. ; , q f .. ' f ,.g*f,t i. . , a; :'7.p nC ,. M. gbenzodiazepines, cannabinoids, cocaine, methadone, methaqualone, opi-

q. W ': n . , , . included in the Compuchem analysis are amphetamines, barbiturates,i . .- - . .n . . , . .

h IMg(*hh]Md.$$p$d.
ates, and phencyclidine. Each urine sample submitted to Compuchem

$ g?i ! '- Q$ first undergoes an Enzyme Multiplied Immunoassay Technique (EMIT)

5.b[W E 8 'M.L*jpp/.' qualitative analysis. All positive EMIT analyses are confirmed by Gaso

'j k s P LEj'i'@f 7.4 q %
Chromatography / Mass Spectroscopy (GC/MS) quantitative analysis.

.

3
.

'

This test program ensures that if a drug is present it will be detected by
. g 0.. ; . , - o. m/ the EMIT test, and the quantity confirmed through the GC/MS analysis.'

,, ,,

.

''
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! " ; . @...W[,h':
| , . . According to Str. Bensinger, the testing techniques used at the Compu.

~Q.,p .
**

Q',M|($ Chem Laboratories are considered to be the most sophisticated available.# 7 Bensinger et al. at 11-12, 18. In addition, a nanogram level is applied
> > , . j $?.y which is considerably tighter than is used in the public utility industry.

, ,

V: .> .W. and in industry in general. Tr. 8331 (Bensinger); Appl. PF 41., , , , . .
,

,'dk . d' . 2;c kNhh. 116. CCNC challenges the effectiveness of Applicants' urinalysis
$b,' ?. '. % Mk@M program on the basis that tests are not performed quickly enough to

G F , ~,''y y;_S Q $ h yWh 's * ,.. . . " N detect drugs in an employee's system, since many drugs are detectable
;j;gph for only a short time. This time period normally is 6-18 hours for am-

N@/g@M.j
l'r - ,[ phetamines, barbiturates, valium, cocaine, methadone, and opiates. Tr..

''' 'W %> 8362-65 (Ferguson). Str. Ferguson testified that marijuana may remain.; . m - ,..

>;E;g. u.M.@.e
'

*. ' .

;J J N- in an individual's system for up to 30 days. Tr. 8363. Str. Bensinger as-; e(
Jyd.n.

np.n . s; W Q. ,.g serted that the time period for marijuana would be 2-3 weeks. Tr. 8365

' J%. .,.". ,9, M-|fV g< . ,. w.h%r. .C ' Li
7 5 (Bensinger).

-
.

.

,Q'. " E '9 ;y c g''y.?:W?W. 4hlt N who are transferring to the liarris site can schedule an appointment for a
117. While it is true that employees with less than 3 years service

%_;> . . . .

t,,1 . .' . . - . . Q .y.*t:, NG, w
,c.p w,. c.g q, r,O. . urinalysis at their convenience (Tr. 8362 (Ferguson)), CP&L claims..

.a.
that since there are no reasons to suspect drug involvement by these em-

}
' .[ , ; . O @* M.y ployees, no special precaution need be taken with respect to the authen-

,.

,.
' '

,- .. O <. ,ag ticity of the test. The Board recognizes that there is an opportunity for,

'

. f* an employee to abstain from illegal drug use for a period of time before
'

,

u .dergoing such a urinalysis. Ilowever, since there is no reason to sus-- -

pect employee 3 who are merely transferring, the Board does not find
fault with Applicants' procedure. We expect the test would detect those. .

,

who most need detecting, i.e., those who are addicted to such an extent..

'

that they could not forgo drugs long enough to escape detection.- -c . . .,
'

.,; < m .ddf.$ 118. For our purposes, the more important urine test is the one per-.,

' !. .d... .,| W 1.y.+.m m,ppW E
. .s , , . formed when Applicants suspect an employee is involved with drugs.s

! 6,ms .w m.c nNW .dw,a CCNC claims that the decision to rcquire a urinalysis takes overnight.h|tg
.

L.|.'.11|j
' f''$,' $'j ..!

. f!: 9.y.c." ;y](.L",j ;' y M'.;i,,jQ|h.v.i.r/;CCNC PF 33; Tr. 8833 (Ilindman). Applicants' witness, Str. Ilindman,'

:

,
' , ' stated that these urinalyses can be done fairly rapidly, and in fact they

*

,,''|,.'j.'. " ' 'y'b can be accomplished within i day, but occasionally take overnight. Tr.,

'

3, , , , j .| 8832. The Applicants can detain an employee after his or her shift or
'*

,

} ; N >., [
g~ . T . ' , , , Q 3,' f : ' ' .,'

can wait to obtain further information. Once a urinalysis is deemed
-

,

.

0 3 L., 5 * 1 necessary and the employee is informed, the employee is escorted byi
,''.'

.
, d .v another CP&L employee until the urine sample is rendered. Tr. 8359 60

"'

d,%4.hfW")hN, e ' (.d@f ,*. (Ferguson). Although we find there may be occasions when an employee

,,

[%Mh,g.k hg|Mh@;[Q/ may use a drug and fall under suspicion, but not be required to submit
,.g.g s . g g, to a urinalysis before the drug dissipates, on balance we believe CP&L's
h k ;r d uc; W ff %, q Q f p i: @ procedures for urmalysis are adequate. First, the employees knowledge

' '

..,W. 9 g W Ci that they may be required at any time to undergo urinalysis will have a
4 [ M .,[D.[ k|[r /

,. .

'

'; '
j deterrent elTect on the consumption of drugs. Second, an employee whoJ

- . .. ,--
. , ,

,i. 3

4

.

.

*
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escapes detection once will probably not be able to do so for any length

by of time if the offense is repeated. Once the supervisor and security per-Jpg$QQy
d|if3g sonnel have reason to suspect an individual, he or she should be subject'

IMOM,My$N$'(i M @$$f!?%,h g.h$ to close scrutiny.'

* '
3Q

i 19 CCNC apparently finds fault with the Daniel ConstructioniG% -%M M,;,gg Company urinalysis program. CCNC recites several facts concerning.

M .PMW y when Damel mstituted a program for drug screening and detection at
% N u; W f if # 4 the Harris site. However, CCNC again fails to draw a conclusion or to

E$ N I,$.# P d$h g state the finding it expects will result from the asserted facts. CCNC PF

n [Q,d$ %yb.?%iF 40. CCNC states that prior to January 1,1985, Daniel did not have a uri-t

nalysis program for the purpose of drug screening and detection and an
p$y.' % h h .y amendment adding the consent-to-search provision to include urinalysish.g Thg#; MW was added to the Daniel contract with CP&L in February 1985. Tr.
3 h5hD 8374-77 (Flowers). The Board does not view this as a serious defect in

e MhM[h{;[p/ hy the Applicants' program. As noted above, Daniel had several other0
measures in effect prior to initiation of the urinalysis drug screen test.

Mf;g$gJ,
W ys

" $ MPig See Board Finding 89.

N< [ g W f; &. d h
kpWpyWm wp em

Observations by Supervisors. Managers, and Other Employees3+ e.y ;

bb 120. Construction site employees do not work in isolation. Site2. h w 9e.L ..
-.-

%n management and security personnel learn about drug activity from infor-

Ndy.$%%[W.;yffgp;sW}iNzg

Mh[ gkh$.:d[~
mation reported by managers, supervisors. and co-workers of those in-
volved. As described above, supervisors have been trained to identify

M;djk%Q:f@h . .ppDEp illegal drugs and the signs / symptoms of abuse and to report such infor-
,:$' k!TMMdh

P
mation. Daniel site Industrial Relations representatives conduct active[ d;f

im %% VM/f%/) surveillance for visible drug activity, and receive reports from employees
" ' on known or suspected drug activity. Anonymous reports have been ..

~

o made directly to security personnel and site management, and otherst

. gy)t:w .j G[[fjihGg
V5 ; JS willing to identify themselves have provided information on a confiden-'

,
tial basis. Applicants' Assessment Testimony at 7-8; Bensinger et al. at"

;

,4Jr ..MMA. 9 .M 17; Long et al. at 8. Construction workers have reported fellow membersW f:% ,a.
.a%q ,ub4"p!M d

u
.

of their crew out of concern for their own personal safety on the job. Tr.|V,pth! v

;. 6 4 W p M t T ; U P|N : $ N j y k
AdM'' 8411 12 (Flowers); Appl. PF 43.

:, M u;h kh ;.W@Y:
E 121. "CP&L and Daniel employees have been instructed on the use

d cif and availability of the Quality Check program as an avenue for reporting7
' # #) #

'

This program has been a source of information on alleged drug activity
any alleged problem on a confidential, or even an anonymous, basis.

~

!

#
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MUMNM.MR.$WSJM[.q among site employees.22 CP&L implemented the Quality Check program
YJM khM J.?isQ. at the flarris Plant in order to provide an additional opportunity for siteNDhhMik%;Q@G personnel to express concerns to management and to receive feedback

h y j p g Q't S W 5 y S Myf$ygyyn on their concerns. Under this program, numbered forms are available.MhypM throughout the site for completion by any employee having a safety con-

[@Nhkhh:k!MQM cern he or she wishes to bring to the attention of m:nagement. Each
M/hh.MO$ such concern is investigated by a group of QA specialists and engineers,'

Q MhJh. e'N.@8.6,'.h# i,iN..w M<@N D Q$ and the results of the investigation are then reported back to the employ-
G'

696 y ee." Applicants' Investigation Testimony at 8. If employees wish to

i .e+h.t g.nd;R.+W4g,g;gp8M,9 n
n ?r
J F Ai- remain anonymous, they can determine the action taken on their con--Mo . e g7//$?QQ.n.y Q MQQ cerns by telephoning the Quality Check program office and providing
Q13 N the form number. In addition, each employee working in a safety areax @ Win.B..am pd%& @ @r.6/g

., mg~gw% yp . %- who leaves employment at the site (whether by resignation, termination,
Mx

u yg ee
9 . .m.,w. pew

'YNM oW M L @N ,< min.N @'g,1
nx

p or reassignment) is scheduled to be interviewed by the Quality Checki

O. e. M : $ W h N ' d. group in order to identify potential safety concerns. The Quality CheckW8;y% . s-y, p e%,;.jQp%,ck. -

M;, .;[p $Qc group also conducts interviews of randomly selected site employees to
.Md'E.Y,M. nn/,M.a m%.v uncover safety concerns. Any concerns identified through these inter-M D

I.NN@. .. 4@m@$NM,r.W.%m
mm / Nip.m*m . 43 views are fully investigated by the Quality Check group. The most

uFh
M recent NRC Construction Appraisal Team inspection found the Qualitys g g .,a os. O fs m W

; e]- - . . .-.p(g.gs<;n. .. wg%p '
Check program to be an effective and viable method of addressing em-

. 1 jy A
q. v .. . fg,. D

;
.

f ;,4

et M p g . p ;,W p@E,y. f, ployee concerns.3 Applicants' Assessment Testimony at 8-9; Bensinger
<

,

et al. at 17; Appl. PF 44.
..y (fy.K , M-@6p 122. CCNC alleges that the Employee Assistance Program is not an' y' .Ge f. 9

aer
pj Q J

| effective part of the Applicants' drug program. To support this proposi-^'

. M.1 f j - tion CCNC recites the fact that since April 1982 only two workers have
d I',1,' . . M d h p h j N @M

'

participated in the program. Tr. 8367,8369-72 (Ferguson). The two em-
Miq#6.hN

.

@~WM. ~5Y D- ployees who used the program were experiencing family drug and alco-

%h.@[h~ W.
w sa o. y + ..

h' @ f hol abuse problems. Tr. 8872 (Ferguson). If an employee voluntarily

pk,5hY$.M b y[gSh'[%5 pin'/th rigg@$~
A asks to participate in the program before exhibiting performance indica-

-Nd tors of drug and alcohol abuse, the company will allow the employee to
@M,TO 0,qq$q; participate. CP&L concedes that joining the program does not guarantee

3' c
t.. - S. .y ,f., ( Q '@. " PM, continued employment, and once an employee shows signs ofinvolve-<. . . .

T+0.... W,. n.:> [. @Q ment with drugs it is too late to join the program. Tr. 8371 (Ferguson).
w-

M.7.N';. G. ' .W *i 123. CCNC states that "there is no rehabilitation component to the
y;

M. . * M,.i f.s .. h . .o e,:;n ,.h, M.
w;.@!y n $';@. program." CCNC PF 34. Yet CCNC fails to explain what inference is to.M .y:.x

:52 ::% ~;d ,r*
.. s

dy&ihk$.ih M .h4

h.h 9r.W'g/ ;*Q,6
-

&T

^ b:t y ~ % h i
}%p y wW

1 f.N dh h{f/A Dof 6169 total Quahty Check Program communications. 46 have involved alleged drug activity. Tr..ts jh, t(y U W g'n"yf 2

f ' 9 N$ 8805 Uhndman). out of 46 reports or alleged drug actmiy. 20 employees were terminated for drug in.d '8 hhfr.} [.D dj volvement. Tr. 8839 uhndman).

4 %M,4D O f $ t.p[+ fgoW['W3[1D Daniel employees are also encouraged to use the Damel open Door Pohey. which is dncussed with
7.4f.7",1b C.' 1; Na .f . 1 ). h' each new hire and is the subject of posters throughout the protect, to raee proNems with their superve.
1[ p*. - .i,\j [. , -4Qp- > b ;;- soon and, if not satisfied. to contact further levels of management. Bensi .ger er al. at 17.,
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N.qQ@4 ~.
be drawn from this allegation. CP&L is not under any obligation to pro-~ 7

,t vide a rehabilitation program. Furthermore, the Board believes it neces-

dNY ' M N N 'U57. sary that CP&L retain the authority to dismiss those who may enter the
$dM W:6W W. Sf' Employee Assistance Program and fail to perform satisfactorily. CP&L

%g M M T M. Q . @ W u:d M M M b@ N ,5 % M ,has apparently chosen to place primary emphasis on prevention and en-
42R forcement rather than assistance and rehabilitation for drug users. While

f [ h it might be argued as a matter of social policy that greater emphasis
hM @e'Myg3 Mug,fMW should be placed on the latter, CP&L can hardly be faulted for its rela-
' $$ $ tively hard-line approach in the context of this contention, an approach
d G M w ; g Q 4}yh h J W &%*g'Vcalculated to minimize drug use at the Harris site. '

3 % w y M M &e.;d; p d';7L. MM;FW t
WMM.s .es-S.;b w p .:y y , w uya .

Jh:#:wW. 'g WS! I. Board Conclusions Concerning Extent of Drug Use at

l@w .n
n.c/ St"u? nM m %m eu n

M M.h Shearon IIarris

hQ%M f .2E

M. e.$ AM"TM@kS@M5 d4,'g.h. w,,K8;WWng 124. The extent of drug use at the liarris site during the course of
ya %,,f. . M t construction must be inferred from the broad range of evidence, direct~ . .

(d. g h . j g % y t- $ a
w..wDs.%.hj'e! 4jy and indirect, discussed in the preceding sections. As we have indicated,;

i ZW g-P certain parts of that evidence are weightier than others. We turn now to

' k~d'. , - # J. .k+WC"g s. .-#,@. %k b h..MI I an overall assessment of that evidence and reach our conclusions about

Wy@M* :gggg alleged widespread drug use.
.

J

7 Tr % ;;4kg%W;Q 125. The most direct evidence of the extent of drug use at the Harris

t. $a; y ; p' , f .yM - 1p-QdMd,7 site are the statistics on numbers of employees terminated for drug ac-

yfd}iby
.% tivity.24 However, these statistics must be used in context. In that-

"'di',r ' , regard, we reject the Applicants' contention that total terminations over' m;

_--
,

,

. , ; ;/s , , . r, ,_.;> NX the period of construction (218) should be considered in relation to the:
,, < . ..

j . "< --

l * T;f ' total work force (26.000) to show that, over time, less than 1% of the
N O,C. , G.4 2.gg M work force was using drugs. Among other things, as the Applicants
~.pT M C rf g ?JSsj themselves point out, a small number of terminations - such as oc-

Mh(M.h,'Nf4}h;%ffff . curred during the years 1979-1983 at Shearon Harris - may indicate sig-

H@sW "4.gfpi@N;"f p-.hg.g
ni6 cant drug activity and a less than-vigorous antidrug program. In addi-$$. MI

, tion, termination statistics, ipso facto, do not include users who escape

3d Nkf. N detection, a signiGcant percentage even under a vigorous antidrug
gU,.[.,3. .. ' V,? 3 *h* 'N.%

*

H. program.,

O. ,c?. oq >
m. A. o', ,.. W ,'.'t,.P, .-

~ . . . . . . . . . ., ' a.v 126. As baseline data for estimating the extent of drug use at the,

. y. .- .

.. y ': - , , .n.g ..i;9 0 Harris site, we focus on the number of terminations in 1985 in relation.-uge-, :.r .. .-

L,. N s: . L'' J', .{.1,g[:-. 3 %.y; f.k hj !N
-s-- . . ,

V
. s- a4,,,..< >

4 .s . h 24 Use or total termination statistics is conservative in the sense that. under the Applicants' program, a
'

M'Qpt' %.C.y"MMe.'*[D$g&.* -I
termination may be based on suspicion alone, and certainly on less than probable cause to strest. or the,

P 218 employee terminations at Harris between 1979 and october 1985, about one-third were categorizedr-g4 g% k as " suspicion. based on less than search or testing." See Board Finding 54, above. we assume that
- #*4 3 ; p.k-

, h.

v.
',b,.N,h.*q [khE)7%f,h[

". h 1 some small number of these employees (but not enough to afrect our assessments) may not have been.v .

Mi, ! Mb/ .h,f. .@p,f *49 involved in drugs. on the other hand. we do not think it realistic that any large number of those employ.
- <F 1 ees would have been dismissed for drug use on the basis or mere rumor or hunch Accordingly. we
-C;c C h'***e @2Tf adort the consersative arproach or countir s all drug.relaied terminations in assessing entent or drug use.
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y @..W.- c.1, to the site work force at that time - about 6000. We focus on 1985 be-<

d,,7ds.5.ih. y 1. i I M. s. cause the intensity of CP&L's antidrug program reached its present high

k.S
.

level at that time. For example, the undercover investigation was con-
y % ,;J;g' 1 ~7'", y ,7
ag % ~. ducted at the end of 1984 and produced substantial terminations in

hhdhiy ,VBW. f 9,y.;..y $ y h ,J - y
;, ,

tr 1985. Drug dog searches began in February 1985 and have continued.

h. syn / dLL 4 Programs for training of supervisors in drug abuse were intensified.

M M p p [ s, Y. M k...,
;1jhNMMi * Daniel Construction Company, the principal contractor, began urinalysis

;;j Mg 4 j ' testing in January 1985. In sum, the presence of these intensiGed efforts
M kNdNk.5}65MWp should have produced a high level of enforcement effectiveness and

e m M Q. .s .
M....;r p N ,T; d <W.N, 3CMM

c.-d. t g
.

therefore a reasonably good indication of the extent of drug use in 1985.1 wn

b.khh$h[f M{M|;y.N...yM
127. Between January 1 and October 15,1985,163 employees were

. h,4j terminated for drug-related reasons - an average of about 17 termina-*

N'N;W'.N A.Q d T q]c
tions per month. Extrapolating at that average rate to December 31,

Id. q@q. e 4.u,Mc,eW,f$up M. s g..Q E/. 1985, we assume that about 205 employees were terminated in 1985 -
w

UI4g%@6Qggy a Ggure representing about 3.4% of the total site work force of 6000. In

M;SM'h.Ni&.:d.MM
addition, we must attempt to approximate the number of drug-using em-D

Mh AMh@;.$2Ou., Q.[.f@',%M . 1 ployees who escaped detection, notwithstanding a vigorous antidrug pro-
E;y gram. Simply because such employees do not get caught, there is no

<?;# ;-M Q e-l 'J Arcg Grm basis for such an approximation. The only directly pertinent tes-

p.y. . . g.M4 ,W'- | lWM,g ,y'QM M
- ,

timony is from Applicants' witness Bensinger, who estimated that the
c y

17.ti w.y .y 7,2 9 , 'y j '' E ' ; ", ' ,of the total possible users," acknowledging, however, that "I don't

,.

; persons identiGed in 1985 represented "within twenty to thirty percent,

.y[3.f ,Q. cMW [q'. q think anyone really has that ability to predict." Tr. 8967. Because of our.%

'A : .1 confidence in CP&L's antidrug program, particularly as enhanced ina,,~

.M.,s. p; 9 1985, we believe that Mr. Bensinger's estimate of numbers of users whov- .. ,

t . .. a .,.in

' y , f 7; @MW.~ , ~ $ '
escape detection is reasonable. Applying that estimate, we Gnd that the.

,

D., icg - total number of users on site,1 ased on 1985 terminations, ranged from

&[(N.YNN[; t,.
,

p ? l, 4 to 4.5E25
Q'd.FS Y13: A 128. The termination data for 1985 is, we believe, about equally ap-

b,hh[ plicable to 1984 as a basis for estimating levels of drug usage, although
]M$h ,w,A.Q.3 M Wfap q,h 1984 terminations totaled only twenty-seven. We say this primarily be-

l * f, .fNNM^ '"(b .?- y cause, notwithstanding high turnover rates,2a it seems reasonable to
y;n #,g .'$ ; > ; . assume that mr.ny of the same people who were terminated in 1985

" 4 *, 'T 7' ' k* ; + .g were working on the site and using drugs in 1984. In any event, if the
, 4 . f|Yfr $ f K , T j t

-,

SQf termination statistics for 1984 and 1985 are combined and a total work

q' p / f .' .',, f]r. y
.

''; . : o force of, say, 9000, is assumed, the percentage of detected drug users'
,-

, 'y >;,,N G. isT ' ' , 1. z ' for that combined period is about 2.6% The CP&L antidrug program.-
A r' s.;h s . *

7, , .

h $ $ \/ .kM . 3pi%dW.Mht:
h +IQ [*i/h N' I Usins terminations as a t'ase, an increase or 20% (representing undetected employee users) results in

k i,'j b "W,Jf,g't.; ,

yJ ,gO 246 users (41%) and art increase or 304 results in 266 users (4 4%). which we round upward to 4 5%.
* !.bMy [f a[N/WI'' 5 00b.M . + ,, W 26 Mr. Bensinger testified that the site turnoser rate was about 31M people per month meaning, me

=.4
5

'

L M.\xf .t.j ). 2. F ;'/[ id 'V , ! Q. ,* 5, i ' '.g.
1 assume.150 new employees and 150 employees lesuns rer month Tr. 8%4-65.

J.--..v,.- n' ,. . , mw
; ,.

,

*Q* (. 4? ' t"| % ;
[

. . . . , ,
,

. j.
,
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G4,//1 1.V " ' -@ W was somewhat less comprehensive in 1984, leading us to assume that
.?..M..c A '. .fgil@phth. _.'

more drug users (perhaps 50%) were escaping detection in 1984. Under

7. 9,..%. Q. . g .:.... m ; g % y# M.c.g
. &

f
that assumption, we estimate a drug use level of 3.5% of site employeesK . NJ , . _ .

. m

- h4{ Nit.%e during 1984-1985.
. - e

eM W, j; ,~ M M', M M Qi%. 129. The evidence with respect to the years 1979 1983 was less ex.
W h% ~. tensive. On the one hand, we do not think that the termination statistics

@t W~;:. , @.y. N %W A % f. * p .- .'.f . # y @, Q q i
c

%?W for those years -Mx4:3p ;4b:. Q
-

,h.m g.Q M M ?,M %-Q. m %mW mt

c%. ~c.:.c . w!.W ' <m
w n

WKW: .UM W W 3 1979 1980 1981 1982 1983
n. g meyw 3*t.,.

1 2 9 8 8
w . w

3, ....,.e.
W,p+.?DbM. ..TW4 q..+ i

p.
2s.;c.WA: Li; % . .

. s,, ~ -um~. sa;..w. ~ mw ; - M.,y

% k ga -~ o n. e.4 y:
. . . , .

MM T[74@.MC
p TPy are at all indicative of likely levels of drug use. Assuming site popula-.

! M, y tions of about 3000 in those years, these statistics, standing alone,

M$N;f% MOW.G%g
C2:dt;& fc would indicate unrealistically low drug use levels of 0.3% and less. Also

. ?;QMNM.hd the CP&L antidrug program was much less comprehensive during those}

MN/@: f,M.e}h hfi h d d lower than they are now. For example, the use of cocaine has doubled in
years. On the other hand, general levels of drug use in society were

yeh;b:p':/M.37[*[ '/ M ' N M y M |ithe past 2 years. Applicants' Assessment Testimony at 17. (Bensinger).
W.o
gg q.q, ' q.1 G Y.M8% We find it likely that levels of drug use at the liarris site in the years
..u. 4 . .x : e a-%

s, ~; M .' f. M .-1 1979 1983 were at least no higher than the levels in 19841985, and may;WVVE<

, gy . i have been closer to 3%.3 v.,'
'

' = i. 130. Finally, we find it probable that drug use levels peaked in.- ..

i $.. . . wgQ 1984-1985 and that they may well have declined toward the end of thaty; ;, . . c . .w
,

i g-g.- ' 3 period. The combination of an undercover operation (later widely publi.e-s

/ .q ~ > * "M.o.|'M y ; $ *,Mn#M,5 M.2ddchilling effect on drug use at the liarris site.

,. J m cized), large numbers of drug related terminations, drug dogs, and a:' m-.

';7 generally intensified antidrug program should have had a substantially,

.,$.'.QfMI
MykNN

M h a WN7Mi.4.n.h
iI .

Our analysis oflevels of drug use based on termination statistics131.

/4;y<? '.: 7i. ,.4 mM,4;. s n .,p,.hh W,
t. is supported by, or at least consistent with, other persuasive evidence on

,W a,s y n

.Q tedW levels of use. Thus, the undercover investigation resulted in arrests of?. .

Y 6. . g JGE:9.b.MM eight employees and positive identification of fifty three others. Deputy
f d],:[ Y 4 . $ p g W W .' liensley testified that he had seen about forty other employees engaged

*

Op c.y.QM;#4CM[9,' in drug activity whom he could not identify. In addition, he testified

M d w, .kh N.i that, based on intelligence he had gathered while on site, perhaps anoth-f.h. hilI

' p j h % y W ; h % ga * . A '-M,|
er 100 employees were involved with drugs. Combining the 61 employ-.L . fum $ ees identified or arrested, the 40 observed with drugs but not identified,

fg and the estimate of another 100 suspected of drug activity, we arrive at
'

gy ] about 200 employees engaged in drug activity among a shift population
Q,ga W1 b$ of 5000. This produces an estimated use level of 4% among employeesA

e.yd.N740
( N'.y k-? ig

+

t in late 1984 when liensley was on site. That estimate is consistent with

Q g; W; ,%n. gg .g our termination statistics estimate of 4-4.5% for the same period.
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t.|MMM:- n r
,p "Q | tj *

Q~ . , .,s;p; .t.
d,

*,n

~. -

.M?g g#.N '.y N
w ,. v ,m -

%4?,.h~d -Q;. . i ,"- .~ n .o ~
.,

.: . s, '*

k"n.6$@p.Q:
M'N i,9.}(. @ . Deputy liensley was on site for 2 months, devoting his time exclusively
s . *.

%p o @. v fLi'D .j?:J,a." to detecting drug activity, with the assistance of a well-connected inform-q
t. .4 .. r

g.4,jm c - . . e O. d. dl er. Although under the circumstances, his experience would not have.

pyf w ,p : w 1t c. .L.. . s/A .. *
"

given h.im the complete picture, we consider that experience to be a
f.y,%.;.>.gn (N, A~ ~- g ' . _ y,4 ', . d .%helpful snapshot of drug activity on the site at that time.b.gfp?Mf!N. %.Md fj

M.W$(;2.e. g. .A.V.f.&
d 132. The great weight of the indirect evidence supports the conclu-

$ M #.M-7% Q,7 sion that drug use at the Harris site has been at what we consider to be
%h MM M low levels - i.e., below 5%.

d(ff.hM. WM.v,AMm%~'t.d.i:
'4 g...70 4, W n o . .u, . r,. 5 c.:/ 133. We have discussed in detail CP&L's policies and programs tos. .M--9r -

N detect and prevent drug activity at the Harris site. In summary, the pres-d:i.' D.fM Mp'%g. 7%
%dl;DM ent program is clear, detailed, multifaceted, well implemented and

M)~.hM"A.NN$p$81.@p tough. The program includes (1) a clear policy on drug use which is
.M.a ygg..pC.%. M. : communicated to all site employees; (2) supervisor drug awareness

4.,$.dy.m.w.c.,g Q gg training and reliance on observations of supervisors to detect drug use;
-

D , Mp.j,$ 4,. M,f;d %.g"J.,W M M:..O,vh @2 s.m@q%
N?A

,9
w ' w.~ m -n -

(3) security measures, including random and exiting searches, undercov-
0g 3 3

-

W J er investigations, searches of employees suspected of drug involvement,

:4 @M [4 m:JQ*[,$j#M I.f O M'?W [ih
. % ,d * N A, ,M =3.v. j . s .

. searches of employees' vehicles parked within the construction security
k .f fence, routine drug detection dog searches, and drug detection urinalysis

Q%b)I@/p-(NW ,MMa tests for employees suspected of drug involvement; and (4) a Quality
# N,T$ Check program wheret'y employees can make their concerns known,Q,, Qwwy y;c c4% p / 4 ' anonymously if desired.. Collectively, these measures send a simpleT

e-.. -

4e'.1,;< PiV !" . % :3( . message to the employees: if you use drugs at Shearon liarris you will

M|#$[Mi,*f[
ghyhgy|C

;5[6 >
1, ,.. s :

'"' ~" probably get caught and, if caught, you will be fired. This program gives-

Dd us confidence that drug use at Shearon liarris is being held to a
S ',, W f . "1', minimum.

VM 134. That conclusion is supported by other indirect evidence. ForN '. M ' |. E 'i " "
;

G M W M.$ ' ' '% i example, amounts of drugs confiscated over time have been small. The

Mk.f %h%UC.[g; f, -g[fg<
I T WCSD spent only $1725 to purchase drugs during the 2 month under-

%k.TMWi%
jk AM cover operation. The drug detection dogs had completed sixteen '

M9 searches at the time of hearing and had found only small quantities of
i 4 ..R@p w . .Fj M M<,vfM drugs. In addition, the Board is impressed with the low rate of accidents

~ ps'#CO ?.c,b. C. sup
li

$ $ . g ' Q )<7 G '. 7 .', M. Q
O at the site. If there were widespread drug use and the concomitant physi-

cal and mental impairment described by Dr. DuPont in Board Findings

g{hr@E,Oh';, / Q.D..IQ 144-149, we would expect a higher accident rate. Finally, less than 15%
'

i
.~ ,. ~ .... .'.,%_|., M k f. ... M, ,,iu@ ,'Gif4%%431. <

-

of the site work force falls within the 18 to 25 year old age group whichg.
~

exhibits the highest rate of drug use in the United States.
Wh%' .'' .:d .M $,Nfigp 135. The weight of the testimony concerning direct observations of

M ' b'h;@iA.3p[M*9p%M@M|$.MpNf;p
drug activity on site (apart from Deputy liensley's testimony, discussed

-

above) is also consistent with our term, nation based estimates. Most s,g-
MpoQW.% nificantly, in our view, the NRC Resident inspector for the flarris site

,

l i i,

>
-

: . , . 9 .b'Jtk .Nb testified that he had not detected employees exhibiting noticeable signs

,4 } w. m /*, M,3'N:M[Nh?N.i.*,"M>,h Mk
of drug use. Indeed, there is no evidence that any specific employee was

%.,z .rA
= ' ; ,, i .w. s

g
* a. . . ? 3;p ,.e-

e r .g .* '

.
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*

,-s .
,-.

, ,

.s . .e. . , , , - A.-,.r, ,3,

9'. ., 17 ', ( ' ( , ' . [ , *, ever actually impaired by drugs while at work. While this does not, of
3 ; . p. , . , ? % ;< ) - ~'a course, prove that impairment never occurred, it does conGrm our Ond-.-, ..:w ,' .c,. . ,

< s, " . , f, 4 , s , , ings of low use levels and also suggests that uses tended to be in small..
1 .- . ,.

.. ,/. . ; ( vm> doses.,

.3...', 136. There remains the question whether drug use at liarris, in the
. s,

' ~,;W . . (.; 1
* .

.,

'M t _ S ', D ,a ..1N, .t words of the contention, has been " widespread." That term is not
,

*
.

M'W.'|' 4 '.c @n :.I.S 4y,D , procedures. Therefore the Board must make a judgment about alleged
defined in the contention nor was it further speciGed in prehearing

I[ l '2/,d@
MT;.f[.h ' %

,-

. .%/
.

f \f.h . , widespread use in light of the hearing record. Our judgment is that drug
C 4 j' use at liarris has not been widespread, for several reasons.

[;@.. p,y ?' .' f f.,

o _ _1 i.i " 1. 137. We need not resort to a dictionary to conclude that " wide-2 ,N;;. .+ *i, . ,@ f f ". .i , ;
e

''

spread" does not normally describe a situation where less than 5% of a
Mhkh..''.' .N, Q[d /c

.

group are engaging in an activity. Thus, we would have to bend the ordi-

M Y.. nary meaning of" widespread" to apply it to this record.@@e.:G. w/ m.N, . ,f
*

|. 1... .r We ,. . .a ; ,;. x 138.
..

More important, since there is some level of current drug use.g... .- .. virtually everywhere in our society, one would like to make meaningfulg&;p .W .
Q,if " g. : ( g 'h{' ' ' ~

Q [h D ,, .
./

'.,"(*. comparisons " widespread" in relation to what? There are no available. .

$.4 L A '. " ' ' statistics on levels of drug use at other nuclear power plant construction7

M, . t T.o. . . J . . , ,. ;, ",.J','-../ sites; the SALP evaluation process does not separately grade licensees
4.p . ;gy g'. .s c for controlling drug use. The only relevant statistics in the record were

| S .;
provided by Mr. Bensinger, who testined that levels of drug use in the'

',
. ,,

U '

national work force ranged from 5 to 12% and that, in his view, "a'*
.

.. ,

I'[
' *

,

Ogure in the upper limits of 10% of all employees at ajob site would rep-
'

.
, resent to me widespread use." Tr. 8339. This suggests that the usey ,

*

levels at Shearon liarris - under 5% - are low. Ilowever, we question-
,

'' '

. | whether the Bensinger 5-12% and 10% estimates are fully analogous.

[ ' . ' _ y i. . Those estimates include all offsite " recreational" use - e.g., Saturday'

,

Of.',-M.,;' y%?"WM U-, . f .f. night marijuana. Tr. 8341. Furthermore, Dr. Dupont testined that most

M)hb[[O
'

f,QMZ. drug use occurs in a social setting. On the other hand, the evidence un-

'N.h.DN derlying the termination statistics primarily grows out of onsite activity
'

dir,.>a W * (e.g., possession on site) or possibly offsite uses that woull have some
%. y.k'5,. ,.M. ''w,' 9, .r .> .'P@. ; . ?; "
Q.M ,, W

' '

impact on site (e.g., a dose on the way to work). To put it another way,.

.<

@.. ,; . A ,g' a ;
a. - ' . g ., . /, the evidence in this record generally would not include offsite social

. . E U. P ..' 70. .,. . I J. 2 2 uses where the user took precautions not to exhibit effects of use at them.

W@-.:N,*i
. m '', E ' * " :. ' . -] site. In light of this factor, we conclude that the liarris use levels proba.

,s .. o. .t . ,- _.

y ,.1 n.'. 9..;. ' L , ~, .
% -A J.g g . ..) ?"". , c. _ ? . ' ' ,. '

. bly are below national work force averages, but we cannot say by how
r

.o.5, g . P5 Jt". L . much.
.

d'NENMk@M
NM[ 139. Most important, the " widespread" allegation in the contention

?d? implies that such use has resulted in faulty work and safety concerns.h$[hMN('qMi.N.!NMh h$S That, after all, is the ultimate reason for this Board's concern about drug

b PfW.W8'.T*h,.BN?b use. As the following discussion demonstrates, the Applicants have con.
, NW$.uibe.','in , :

.,,f| 'y p ej -,y - ,Y:*,. s ;
,t , - . ,,

,

*
, , .,

, ..,- .
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%w :v:9, " q %a.

:,a - ~ >: p. m.
.

-
b .,

_ ; .h.F_C <;: 4 y..y .:;' , , y~ y - w ~ M:..' W-. . 3.p%. y n.d 9:.s u yg;.
.

. c

-

v. g y; ,, .
- , t.; .. ,

.. m . . ~ _ .__...c. t .. . ,
. . A . ;4 . . :.

_

'
e .

,

- vincingly shown that their QA program has not been compromised by'

' |,.
.

.

. - -
'

*
. ., -

drug use.*
_

.,

. ' . . c; -

.. , ,.

. ' , '
. .

..' 3 J. Implications of Employee Drug Activity on Harris Plant' ' .f : '
'

: .

*"i - -

. Construction Quality' ' - ''
,

..r., , ,
-

**
,' ,c*. 1. Introduction*v.T. . - '~ ~ -
.

7g$Q J[D' ,1
. <

' , 7 .- - .,.

' . . , 140. Of the 218 employees terminated for possible involvement inE''
. .

. , ..

,. y g i(. <ep , f ;;; - c/ drug activity from 1979 to the 1985 hearing,146 were craft workers and

N3 ' .a ' ,1 ? '. ,S ' , t.. another 27 were quality inspectors. Appl. Exh. 51, Chart 11-2. CP&L did,-
MJ.1 . , '| . . . - :. . .c W, not reinspect all work performed by these workers, for several reasons.
A M, . . ;,;.d ; '. .

fi, ., . 1' '#,
, Instead, CP&L relies primarily on its QA program to detect any errors-..

.. .

which may be generated by employees invohed in drug act!vity. CP&L
.v -

ifC;. T . .. .

J.p .
'f,;.pp,./'j 1,,*f,*g.f. f. . M.c.

a*,4
" "q ,7 did perform random reinspections of work performed by terminated in-

,a. s w m. .. . ..,

, , v . - 7 . . c " .'. g . : ,
spectors.,.

' p ,;; - n ., . ' ': s .- 141. CCNC offered no proof that a breakdown of CP&L's QA pro-. ,; rc. - .-

,..
.

.

gram had occurred due to drug use by quality inspectors, nor did CCNCT, ' *

'
.a * *

.

.
, : . '. .E, .,[ *. 3 ~.

.

of proof of any deficiency in construction caused by drug use. However,

*
. . ' , , ' allege any specific construction deficiencies. Indeed, the record is devoid'. . , " . . ,- t ., . .-.

. , ,,

, ~ 1. '
'

'' a,>
,.

,
'

, - . . - .;P in its proposed findings CCNC asserts: " Applicants' rationale for not''c

reinspecting work done by workers or inspectors known or suspected to' *. *a'' ,

,' be involved in drugs that their QA and inspection programs will pick up-

any mistakes made by these workers . . is unrealistic." CCNC PF 45.
'

' As we next explain, we disagree..
.

, ,

142. Applicants sought to prove "that a well conceived. properly im-'

piemented and monitored QA program is capable of detecting errors
[, , , ' , from any source. including drug use land that] Applicants have such a
.. - - w| construction QA program at the liarris Plant site " Tr. 9989 (Applicants',i. 1

d,''1 N. ..3?
.. Opening Statement); Appl. PF 87. Applicants presented testimony con-

jf [ y ;|'".M. iMDU. .,f .c2.':MQ *.'f jb'; ,. cerning.(1) whether errors committed by employees impaired by drug
,.. _ . p [Q' y , *.1 3 .? , W, use would be different in kind from those made by other employees and1'~

,
,

g:.f. pg . ' . . .< ' which are identified by QA personnel; (2) the lack of need for reinspec-- '.
, ,

'

,,A' tion of safety related work performed by craft workers; and (3) surveil-* '
, ,

.

f..,. > ' - ~ lance and audits of QA inspectors' work and the reevaluation or physical.-
,

.' * . V...'.- '. reinspection which takes place if an inspector is implicated in drug. . ' '
..

. .

3 ..e,
'

.: 'J activity.*
.

.i ,'c;, w' <
*

; : ' [r . . . <;

g,. p,,.1 ,7 . |',% . Q, g '
,;.

,

r+- s. ../* . o . fg .i . p

dif,-',"|,bjc}p. . w,W i.b.\'d.%q,
'r? 2. Errors Caused by Workers impaired by Drug Use

,4, Mh ''Q ? (;.+Q :
c~. (e

143. Applicants' witness Dr. Robert L. Dupont, Jr., testilled con-
m . ' . .

.

cerning the effects of drug use on work performance. Applicants' Tes.
A. . . v;. m , , , -.

^ , 9 : ; ' . ;*,.

. -

n 't* *-.<4 -

"k , |s, 3[ . * * * *
,

*
'

.
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,
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p t c: : .

, yy ' '[ -

+ ,,; - -
r. *.

,

#{ 4 . . - 9
,

timony of Dr. Robert L. Dupont, Jr., on the Effects of Employee Drug

$@%;c';$/ ' .% ; ,,J'g
. ~ .-

3.

r. -
' . . Use, ff. Tr. 9994 (hereafter "Dupont"). Dr. Dupont is a Board-certified,

'r h- 3-
' 7,^' psychiatrict who served'for 5 years as the Director of the National Insti-'

,

) i'A',''' " , ' - tute on Drug Abuse and was Chief White flouse advisor on drug abuse.

ggjf > , q - . from 1973 to 1975. From 1982 to the present, Dr. DuPont has been* -

.$$s0,MM , ',- 1
-c, ' , 7 f , Vice-President of Bensinger, Dupont and Associates. DuPont at 3. Dr.y @p~,7 j s ' .

., ;.s .o-sg..i. a, '.t> DuPont estimated that he has personally treated 200-300 people for,.- , o.

l ." ' drug problems and has supervised the treatment of thousands of drug
'/ k k i h /: N ,: ;, g] ,,'s, abusers. Tr.10,066 (DuPont). Dr. DuPont is Clinical Professor of Psy--

MVj ZMM 7;- ](' Qc.c - chiatry at the Georgetown N!cdical School and Visiting Clinical Professor
.M W r.-WN

.

<(,. 6g.,n,u., .j of Psychiatry at the liarvard Niedical School. DuPont at 3. The Board
N> .pp+ m . Ls

4.i:$g4y%$@s . ..
. ,

:. (, was impressed by Dr. DuPont's experience and credentials and by his

Z%@1tp@hkMh5F .G!WNf6 %[.X.
performance as a witness.

ffffj,|9)M:if. jg 144. Dr. DuPont's testimony is largely undisputed in this record. lie
k M

' ;
testified that

i2/ & W d 'c6A Y .',+tj 0 ' ,-

j'ehk[.$/ .h(I
'M.c Q,. . ( 6Nf '- i C , . *It'D,')

marijuana and cocaine are by far the most frequently abused drugs in American.; .,

f Ihy. society, and also the drugs most often ident:6ed as insolved in drug use by liarris*

MQi ,

@ Ny['|,@. ).i.) h[Y . h_..,L 1, . t
employees. DuPont at 4. Tr.10.036-39 (DuPont). Most drug use occurs in a social,

'Y ' l-
' '

setting, usually in the esening or on weekends. Drug use on the job site is muchj

h$j:N GK . ' ,

'

'I'\'. less frequent. This is especially true in an environment like the liarris Plant where
4 . . , af;. > a " ' * * 1 the employer has an active ongoing program to control drug use. The same is true,

M' '

i!g for drug sales. This does 1ot imply that drug use (and sales) do not occur on the,

,, ,

*VI

f. (. . '.3
, ' . job. only that, among those who use drugs. they are much more hkely to occur off-

,

''N't the job than on the job. DuPont at 5 6.
.

v y . .: '

3 .

i P, * ' ' ' '

Appl. PF 89.*
.

,

a?'.., ' 145. Dr. DuPont explained that marijuana produces an intoxicated* ' * -
,

G h i'd ..y ', "

.|blM @M M N.
state marked by altered time sense, euphoria, and - at high doses -.

.L'~ hallucinations. liigher doses produce more profound (powerful) effects.
CM . .d,O .WF DuPont at 6. The most notable effects of marijuana on work perform-

q{{p % .*h D . Q 3 (P M S W'b. $"TQ% % M.
.

N ance come from the reduction in motivation and memory (in contrast to
h%$IVGJf' .s.A* W*r'l, '

the more commonly observed effects of alcohol intoxication of poor3-

* tlbr
-

* W Q,%''.- a' N. .. ; y*.(w coordination and aggressiseness). Starijuana's effects are likely to mimic
%- af </ *

#g't J ?, Ac W. e ,,

N , $.6 Q'f .h ' ' ~'|'.,.* the effects of lack of sleep or exhaustion and low morale, commonly
. .

M$." . 0Q' * ' T. ' * C R , # leading to low output and sloppy performance. DuPont at 7-8.
l r

. '

Q@w .p 's g'a 3 . Q/ ' , ' 146. Cocaine is a stimulant drug. These drugs stimulate the central

|Of4"-h|?: y
..n..,- 9e ..w. ., . .

. s ;ps . .u P ' 'y .. nervous system, producing euphoria, hypersensitivity, insomnia, and ap.
.

$d'' %'MM. S,%. petite suppression. Common work related problems are over-

h,,Wd% / talkativeness and poor concentration on the task because of easy dis-

k,k. hyA.fe..o,Ne6[,y,dph@M.4. 5 l,+ tractability or, paradoxically, inappropriate preoccupation with a particu-
Ah$. s m >C.). 'Yy~A iy u - y .. .

lar detail of the task to the neglect of the complete picture. When used~

$n$h.TMNk.fq*
1y . at work cocaine tends to give users the feeling that they are working

W |MV Lee ('O - faster or better; though this is an illusion. When the user comes off a
: y w. : b ,x , . ~ * e . c.. '.

+
n.g , * ' ,7 4

-

< , >;>
w .. . . ,

,' '
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.

-

. . , . . t,. , _ s s...

'

'
s .. - w L.e .--c. O: a.1 J.'l;d.= . ~ e =- '- a

.

';

-
.

., , ,* ;; .<

. r. . . .

. , ,N ..
,y.

'~'"* *

cocaine dose he or she is exhausted and depressed, so work performance-

!., ~ '.', .., suffers much as it would for someone with a serious illness who has
'

,

1...
, ..R. , A .

-, .

s| ' ,- * been unable to sleep adequately. DuPont at 8.S . ., | *.
,.

..' 1.''
"

. 147. Methamphetamine has also been found at Shearon liarris. Dr.
g j . N * * ' , p'i ' Q ,,'' .y.i.i- DuPont testified that methamphetamine produces effects similar to

-.- - -
.

,

M, N/g f G ,1 |'} * '
,.d.

,

'.f 5 (; single dose of cocaine, and unlike cocaine, methamphetamine can be
cocaine, though a single dose of methamphetamine lasts longer than a_ , , ,

;f L. , f.. . ' - -

w . ; s.h SW:|.f ;.G ,.Q'p;; . .
*

QJa' ' taken orally. DuPont at 9.
g x . ,.. M.s.Ui.9.'..?. 148. Dr. DuPont stated that. ..

t .s s.-

'.i. * ..;- .
,

;, , : *, V i g' i }.,y~c n ..

1r < .,

[ ., [j'[.h ,'j.4 * ' ry , : ,; ,,1 ' [ '. that many of the identWed employees only consumed drugs off the job and were

- - - - based upon our understanding of t)pical patterns of drug use . . it is fair to conclude,, ,

"fE '

j''h g . !g not impaired at work. and that because of low dosage consumption and tolerance
;'{6 -@f :

r,...
* i ;'; } T, []

- 4.,
. .

?(W b ,.. @.j. M.
; M.. a.Mi

+ M,. . . . . , . "' . , . . . ,. ' ,vohed) would not be impaired such that work results would be affected.
.f levels. some consumers on the job (depending on the complexity of the tasks in.*

7 .
Te >- .

. q' , a.3..._.,..s .. .

..r.. r .-
.,''.i 4- "'

4.s,' . ;"
Drug use causes an increase in many common work-related problems,g, . , all of which can occur in the absence of drug use. Therefore, it is rea.

7
.

** '',-,. , . .
. . . ~

' , ,7 y ,".
.

(v. '.: - 4 . .,..,?' sonable to expect that routine supervisory practices and QA measures,
.., ,

a : c /* [' . . " I,* will identify drug caused failures at about the same rate as other similar*

.

~ 'e '' ' 'i errors are identified. DuPont at 13. Neither CCNC nor the NCAG ques-
*

-

. .s tion this conclusion.-
.,

' ' , . ' 149. Drugs affect work performance primarily by decreasing the'

, c.

functioning of the central nervous system. The negative effects of drug.

.'
,

. a",,# use on work output include reduced productivity, increased errors. in--- .
,

'

creased accidents, and a variety of safety problems (such as dangerous
'

-. ' . .-- driving and operation of equipment). It cannot be stated with certainty. ,

that these efTects are caused by drug use (that is, they may all be caused7. w, ,.,s
. -

w . p a :... , t.m, i + ,. . by drug use or something else). Casual low-dose drug use can cause im-- ,, :y<., 2 3 .: ,
m.

Y.|',3@um ,f,MrY.h[.kb,bh,
.--

ch. 9 pairment, but it is far less likely to do so than is use on the job site. Al-
>y wf( '.? W d 5 M M n though the greater the intoxication, the greiter the risk of work impair-
j*' b WG/*Mi$~$'p W.iWM ' ment and work performance decrement, some drug-caused work impair-A

. 4;.7 . - :/. c . .. ment can occur at low doses of use and some impairment may occur"c..v..,,, ,.
"

%y 7.e ,j. ei
- '

'. q. q; / even hours after use. DuPont at 10.
.'./.4|xi). 3 . r. ,I

.. .,.w.o m . "'.

150. If drug impaired employees work in isolation and their work is.;d i . . ..1

/ .' %p; M ,.'. d , y' g;f [ Q V if,'S pfa' not checked by others, it is more likely to be affected by drug abuse

IdW
' ,( .' ' N;"; t , i (and other performance impairments) than is work done in crews andq. ' r m

.v4'..d.J', p p ..,!. W Gi;,fS M, |f a work that is systematically checked by co-workers. In crews, the nonim-
pbNyQ,/(.j$C/D-,%jh.3u

I paired workers often do the work of the impaired so that negative efTects
. .

Js Ng,fm ;..dQ'Uh.e 1 of their impairment are reduced or even climinated. DuPont at 11. Non-

E.f.,.y,.hj. h h[ involved workers do this because of their concern for both the impairedM .M ,

r g .. ;/. ,: 0,;; b+Q. .
worker and integrity of the work. Id. The majority of craft work at the,i 7-..,..

. liarris site is performed in teams where one worker's performance is%. .. e
- , ,j , . j. , ., ..

<. .. y .~s. .

.
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0 m,
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,. . .e~ L 7"|'' ' f

WM W.% g. 3. ; gg .' ,' f ,.,f.- % i
. . W 3.'.; r subject to the scrutiny of fellow workers. Applicants' Testimony of

NNN '' MA dM " X . -N. Harold R. Banks and Roland M. Parsons on the Construction Quality
< n;N p.r '

, . .p g. n.S. ..i Assurance Program, ff. Tr.10,077 (hereafter " Banks / Parsons") at 6.m . ;i

~~ N;$m,
;@Mp-M;EY.M,9 CN,f h, ../7 .I

.
151. CCNC speculates that checking by fellow workers would not

f C.4 % occur if the entire crew were under the innuence of drugs. CCNC PF'i.. 2

'if[*[g@f Q (g;. h# W 9,p,.4. Q A.g
.'.v?.?#. g*M. .'W 'T 48. There is no evidence in the record to indicate such a situation has

...
.

r.c v 2
f.y .. p p g g ' w ever occurred at the Harris site." Therefore, our findings on the extent

M @f M I'i M j j Q Q g j g f
of use at the site (4.5% of employees or less) virtually preclude this

yMd.gMWN.Q "what if" hypothesis.

h h.h $ k'f.$ Q g y @ 152. Dr. DuPont testified that even if a worker uses drugs such as
?NM marijuana or cocaine on the job site, it is not certain that the worker willSi,Id@ Soph @Np ! yf
NM S'Q*y MP. %w..p 9 MA.sWC;M,1 ; @b-

97.tI'c,d ,W . be impaired or that his or her work will be Dawed on any given day.
T . Nevertheless, any drug use, off site or on site, will increase the risk of

- %pA v @4$We .4 u.,
-%- job-related errors. DuPont at i1.

-

,b.m,,N'/Tf M i JM'M 6,$|'4
{, ,,{Fr.J.R

. 153. According to Dr. DuPont, drug abuse does not cause unique
M ' X' ; \ @Y ' 8% kinds of work-related problems. Aside from the sale of drugs (which
$, d ''$' y$f c.[' : . '' does not have direct effects on work quality) and overdcse reactions
c, $ J.y.W rj ), J ,. *),i.d f,7 { } (which are easily detected because the user is usually unconscious or

Nf|@C[ ' D ** 'f[ acting bizarrely) the effects of drug use are of the same kind as are pro-
. ,.

@y{r: p ! >
, ': ', -

'

duced by a wide variety of other causes, ranging from alcohol intoxica-< j. .,

tion to fatigue, from mental illness to con 0icts with supervisors and co-m e.U, .. . '
->

, . , , , .

workers. DuPont at 12. CCNC recites this statement in its findings but'7;a'.- >
, ,

M- - u.~- fails to state the conclusion to be drawn from this testimony. CCNC PF'

Q-f 1,' y, g' . ?' " 46. CCNC goes on to criticize Dr. DuPont for reaching his conclusion
yfS'W " ' ; based on an analogy between alcohol and drug abuse and on an examina-' ^-

,

. .g 9,. A. y, t . . ., 1,u_, . tion of the physical effects of drug abuse, rather than the illegal aspects
, pAV. : M' S ' ' 9 :n of purchase and sale of the drugs. Tr.10,000 (DuPont). CCNC PF 46.,'

)4.Ct
.

D First, Dr. DuPont's conclusions are not based merely upon an analogy" ' % . %g3.c a 4 .M.M M. %m,m/s. . A** r
J p.,,WM,n 9,n.J ' m% w between alcohol and drug abuse, but are based upon h.is personal experi-Wc- e uo* u nn

N ence in the treatment of drug abusers. DuPont at 12; Tr.10.013-14,q:y@@ %.?;gy 4; gg
: h.Febe 10,066-67 (DuPont). Second, if CCNC believes there is some relevantsf

, v% c.v- . t'o' N 3Y. ;. .ysq , i .wv
. J c p .-7 inference to be drawn from the illegality of drug use, CCNC should, q .i , ..

j p - y : q ,[. c .y g ,:;;2 M . $ .i,
have informed the Board of this inference. We can only guess that

S4 ;s@P G, D f, j [v"i'N- CCNC meant to imply that drug users are more likely to ignore other
W. . f y _ 2. ..$. . 10 Wr,.[' rules and procedures, and in some unspecilled way this has an adverse

. m. . -%
g-@;c 4 4 V:MN% Q cffect on safety at the Harris Plant. However, there is no evidence in the

ODNdhnfNd'{'[#
h ,0. w ~ w w .

H

y f-%x U Dr. DuPont did testiry that there are social situations where drug use is accepted, although they aremdverk's s,%W ,o .

k@ f,< ;*[%.h;f f ; On l.Mk''hY'7.#M,h*
. he M .f* relatively isolated in American society. Tr.10.007 (DuPont). The Board rinds no evidence to support a

f g.N!

N N, 1 :[ * * ^
finding that the Harris site is such a social situation. CCNC misstates the record tsy inJacating that t)r.

* ( 7(,' h {r{, ,; " ' 4[D/
DuPont included work situations at this point in his testimony Comparr CCNC PF 44 witi Tr.10.007*

r. ,

* it e C (DuPont)s . ,

.g y , . < , ,, ,,,
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>ff . J. '/ f f. e" . . . record to support such a finding, and, in fact, the record contains evi-,

. . ' .Q' p,.Y >; ", ,. M
..../,; i dence to the contrary. It is Dr. DuPont's opinion that drug users would

' .- -

.M. m ..'.|,."-
' iy4 not, for example, be more likely than other workers to attempt to sabo-

- '
,

.$ p. ,^ [i,,; %,W ..n ~f ' . J, tage their work or conceal errors so that the QA program would be less
.s .

,

i.....

. p .g.s . ;, M.A , h likely to identify them. DuPont at 12. When a drug user makes an error,

; ?; .4:~ -
M' ' x ,: the same adverse effect on the quality of thinking that led to the creation..T.4

j% (.
I.!94Q|G. :h9 W. i 967.'?, of the error in the first place will lead to a decreased incentive to cover.

N . @ I.O d M 3 7 $ up the error in the second place. Tr.10,018 (DuPont). In other words, a,

' MQ$7.i'?%hM8a'%.Y person who has made an error is less likely to realize that he or she*
t

Ch5[Dk'UMMQ made an error, and therefore, less likely to cover it up. Tr.10,019

yyg 9ef;;e,q[,ym, g. 7 (DuPont)..

@.N7. " *: ? 'l.N|fddT 154. As to other effects of drug activity, Dr. DuPont testified that a
.T M P ' v=. "',r g potential consequence of drug sales on site could be a lisregard for offi- ij).@E|'j[.;;Wy. y//{M.QN%

-

cial duties on the part of the seller who is occupied with sales efforts..
.

' y, p '.jp;,' k S [ $7 d D $ The seller would also have a disruptive efTect on the work of buyers who,

'! ; .4 | , .. ! Wyi.jg e:g'g p, would be distracted from their regular work during transactions. Finally,
vi$. ' ~ : . N,' ' ! *. i :. ' ; i Dr. DuPont testified that drug users are more likely than non users to

*
,

, W..g.'a. ~ .$ p.$ ,;' 1* Q i:1 be involved in income generating theft. Tr.10,028. In our view, howev-

'' p ,. f ? ," O f-[,N O'jf($.y f'. er, none of these effects would have a significant effect on safety.
. y q K.* ;,: * q,p 155. Wells Eddleman, a pro se intervenor, was allowed under the

''

, (' s .,- :.N Prairie Island doctrine to cross examine witnesses on Contention WB-3.
'

.

: ;';- "J. , N See Northern States Power Co. (Prairic Island Nuclear Generating Plant,
' ''

- ' "

'N Units I and 2), CL1751.1 NRC 1 (1975). In an attempt to expose a
.',t

e - .

'

, . . pro-nuclear bias, Mr. Eddleman cross-examined Dr. DuPont on his pub-- .-
.

d , '.V, lications concerning public fear of nuclear power plants. Dr. DuPont has
'

- -
~ ;

,

i'
'

O| @k. t 9
had a contract with the U.S. Department of Energy which has published.

,

ff|%,,[ a number of his papers on that subject. Tr.10.057 (DuPont). However,' 'y y.

v. 9F:. N,
. 4 as Dr. DuPont noted, and as is demonstrated by the large number of

. hbdbhh [hfh,hh p. publications listed in his curr/culum vitae. his publications concerning

Ny'g;%.M :|{/
i,W pubt c fear of nuclear power are a very small part of his professional ac-

p@., .9f%. .,t%%gMath, wit h,s.. M,. / W 8 M.s.o[.f.f.T@,D. tivity, and indeed are a small part of his professional activity in the area

N~, of phobias. /d. The Board finds Dr. DuPont to be a credible witness and
. g n- s.= -

.

4; ;
, . q g.. . n ' ,i / " we give substantial weight to his opinions coricerning use of drugs m.

Q 9 i., M 1' '. f 6 f G American society and on the effects of drug use. In particular, we find,

O. persuasive Dr. DuPont's analysis and conclusion that errors made by
h.[$ , O

)*.i N.M M!,. '
, f: h employees involved in drug activity are not likely to differ from employ-

.

g m ;., f,g. m;,$j d .i.N N.. +3 h . h,'H4 ceg ce errors resultmg from other causes.
N# r }t'"' 4 b%'asj j.,yf

a . o.c .
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u; n ;x; ' .' : qu. % c:k. 3. Assurance of the Quality of Work Performed by Craft Workers

.

.?
- yy..

f5&$.. Y..h, ,kJ.f,5,j w ,Q,k Implicatedin Drug Activity

s $.. . m u . vW$hMr$& 156. Of the five witnesses presented by CP&L to describe its QA pro-
- - s...

$n [ M;e .2 I. $ D % @@% 4 J| S. M.N!M isU, gram at Shearon Harris, four were CP&L employees: Harold R.
Q.. i.ddf MMW ' Banks, hianager - CP&L Corporate Quality Assurance; Roland bl. Par-

f?c @m ,y.mN., ,d !.YNMW; ew sons, Harris Project General hianager for Completion Assurance Activi-Mf
g@kUQp ties; George L. Forehand, Director of Quality Assurance / Quality Control

!!1hT@MM#dkyk@g
d %.p [j)i.9?p@& W dN $ F

Q at the Harris Plant; and Thomas W. Brombach, a Project Specialist for
f WMMM Plant Inservice Inspections. Tr.10,077. Eugene F. Trainor, a consultant
. pd and Senior Vice President of Cygna Energy Services, Inc., also testified

' Q+sLM.g#dnip2Qy$k1D.,v $ g. w p c.p;.A
L

p. d w.p .L. k 1 for Applicants. Tr.10,077(B). NRC Staff witnesses included Paul Fred-
%4M!M rickson and Richard L. Prevatte. Tr.10,166.

($9hdi@hhh.iMRprMRd@Okit
157. CCNC alleges that " Applicants' management . . . has failed to

$1 Qi reinspect all safety related work done by known drug abusers." Conten-
T.hl" T7E?M N tion WB-3. NCAG alleges that " Applicant (sic] has not reinspected the |' Q[j,.NE gh hjk work of 218 craft workers it has terminated for suspected or confirmed |

@M h 3 % A $ cs;. W & .M.I.95D.E.TgcT/.@hthe number of employees terminated for alleged involvement with drugs
drug use." NCAG PF 17. NCAG's claim is factually incorrect. Although

d d iy W @ y;.Ys[ ftf g y f g j[g| 4 4 W @W :,i Exh. 51, Charts 11-1 and 112.
was 218, the number of craft workers terminated was 146. See Appl.

hEOMM$$ II 158. Applicants concede that they "did not reinspect safety-related
Mf b QdfM %.d@d A2 work performed by craft workers known to have used drugs or implicated
9.%W %@,.% $, v~;$..v.# ( in drug activity." Appl. PF 95. CP&L's witnesses testified that as aQ+g .. ampwp ;.y , 3'|> , ry. 3 y. practical matter it is impossible to determine with certainty all work or.

J.0QE, [9dEvf.pp?.' 'A even all systems or components on which work was performed by a par-
$ 1|'|<.~ Q~y,% q y5'W,V ticular craft worker. Applicants' Testimony of Harold R. Banks, Roland
, .gy, O "''ggQ,'y' m bl. Parsons, George L. Forehand, and Thomas W. Brombach on Evalua-

b*4d? D j.g@y.Q@ bpm 4;g tion and Reinspection of Work Performed by Employees Implicated in
;1@ % Possible Drug Activity, ff. Tr.10,077 (hereafter "QA Panel") at 5-6.

aperw[jp:@y$MM'hhEjg % CP&L did, however, attempt to evaluate the work of all craft personnel

ki[W,$-[[WNo@d%y%.
fff [ ~$.pgd J implicated in possible drug activity without inspecting individual pieces

M, of hardware. The evaluation was performed by four Harris site employ-4 '.".
f M.g
Eh*M@R2'/,'yMI[1*[WfM

ees: the hianager QA/QC-Harris Plant; the hianager-Harris ProjectM ~ :"MN * . Administration; the Project General hianager; and a representative of

#h uphg@n .jNC 0, *-.iW$fpf'O 10,096 99,10,105-08 (Parsons). The individual's job description and a
the contractor (for non CP&L employees). QA Panel at 7; Tr.

Q Mt.p pMQ p@yWL.ySwhMO supervisor's description of the employee's work assignments were con-uw .

sidered. The employee,s work was evaluated to verify that it was subj.ect-? g d. Q- g |m y m a@,
~

g;V h g W h (
,

L ed to one or more quality inspections and that the employee's perform-T gg% ance alone was not relied on for assuring the quality of the work. CP&L

'& h determined that all safety related craft work performed by employees im-

hg . d -
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I. ,' .. 1- plicated in drug activity was subject to independent inspections,n and* '

j h . ? ,3 9| ' , c. ' therefore that reinspection - even if feasible - was not necessary. QA,

x: - i ,7 f ' ,|
T. . i( 7 N ' ,

Panel at 7; Tr.10,099 (Parsons); Testimony of Paul Fredrickson ands
m .- ' ' . t,.

*

i|.[ ']Y
Richard L. Prevatte for the NRC Staff Regarding Contention WB-3's

, 9,U' ' ;y, . [p... . . . ' ; Allegation Concerning Reinspection of Work Performed by Persons Sus-.-

.A pected of Drug Abuse, ff. Tr.10,166 (hereafter "Fredrickson/Prevatte"),

d.[.'M 1,NJ $ k c:.' T'f.%; Mj.$ [, 'j performed by the employees involved was impossible because some
41 at 6-7; Appl. PF 95. We accept that complete reinspection of all work

. .

.j.C. 67.Wid:,.df s| :'n such work would not be identified. Apart from that, the Board accepts
'M

ed ,3 j .M .;',. M g M '( O .,.'..;;,
g 1, . CP&L's rationale for not reinspecting work performed by craft workers,..

.' Q;#. .. . to the extent that it can be shown that CP&L's reliance on the QA pro-..

M. >. w .
- ..

i 1 159. CP&L's QA program was

.w -
. , .

- .Ow d.cN;, t ' , ' gram to detect errors made by craft workers is well founded.
* '

'.?;g;t.*y* y a;0 @* *'%.y;" J, . *. d. . _
W. .W @o , , . # z E.

* ' % ,% . $ .

[{~i. W I N. %
/

,
..v . .

J:h]Rp'f/,'f;g M approved by the NRC prior to its implementation, land] that approval included a
.I [0, Q .' finding that the program comphes with 10 C.F.R. Part 50. Arpendix B, Cnterion

'

(i. * ' . .~
. ." d.} /
, f , . j J ds; ,'.,.'*s|ea ,' * . , ;. adserse to quality, such as failures, malfunctions, deGciencies, deviations, defective

' /. .M e; ;,1 . + XVI, which requires that "(mleasures shall be established to assure that conditions. ..

.r1,

,E|**p'?.M D'5 K (|'.".is material and equipment, and non-conformances are promptly identified and correct.

:Q M ; ? .k ;"P' ZOQ 9:;.',9[.! -
L w .'.; . ed." Carohna Poi.er and Light Co. (Shearon Harris Nuclear Power Plant, Units I,2.

..')J'* ;/- ,$. T-1 N, gh..f.,-[,h 3, and 4), LBP-78-4. 7 NRC 92.107-09 (l978).*
. ,

-. q; -; 4

; .. ,,
gi -

...w.. a.

' 4A,P.- Appl. PF 96, n.38. The NRC Staff endorsed the effectiveness of Appli-
' #,qQ . U cants' QA Program at the liarris Plant. NRC Staff witness Prevatte,' .,

. -
#; Senior Resident Inspector for Construction at the flarris site for 2%*

1 ~ ~ '
; n. f . - ,i . . 1 . years, stated his belief that the inspection program at flarris is one of
,' U ' *

7 Applicants' strengths, and the program has the ability to identify safety-.

4g ;; ~"; related hardware deficiencies regardless of the cause of the denciency.

@; .[f;
4

$/4., ~|6 3.M f
, ., .N N' . . ' f Fredrickson/Prevatte at 8; Appl. PF 105.

,hhhfNIkh;g.h;[,%
/.e ' 160. CP&L's witness Trainor conceded that no QA program can

@h
). ensure 100% confidence that construction work is 100% free of discrep-

.,%@JWM,h. .kJdW"P %v.C g ancies. Such a program relies to some extent on the human element
S.s';7JJggp which, irrespective of the checking process with its built-in redundan-

;7NM,;j.G |i.Y. cies, allows for error. Applicants' Testimony of Eugene F. Trainor, IT.

',Q%: p'g. ,.j,&p.Q/. ' "f
..

# 6.iWV c'b- J Tr.10,077-B (hereafter "Trainor") at 10. Appendix B to 10 C.F.R. Part3. ..

f 7; , ', i'p o . . , , . . .~ .

50 does not require perfection; rather, the QA program must ensure,
. .

diM 'M 'p m m pg.;g W W " adequate confidence" that the plant will perform satisfactorily. In order
'7,S M _D'y'. to accommodate undetected deficiencies in construction, systems and:

k f % pA{:i}) y.:.y Q..Q.4
'

.

components essential to ensure public health and safety are designed~ - :.M.Q.4,p
y P. p *t y.5 pdWW)t:.'a, 4 m:

%..W i~-

w.N9p; g(e .g ./ s w + w*jjs)mea
y 2: The inspection actiuties for craft ork are summarized in i III or Applicants' Enluon 31 Applicants'

@&[a,NM {'$;;Nh;n,*M@k;~ .0$
, . d bases for determining that employees' =ork was subjected to insrections is summarized in chart 111 orN- . ..y

Applicants' Euhibit 51.
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. 2., ; _ .. , _ , _ , , . , , , , , .
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3 ; -

,
. . . . . .,

- ,
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'

3 f. >' ., >. . . - .,,

' "4 ; , . . ,, ' ,...J with a high safety factor (or conservative design margin) and with- '
,. ,

.
.

f 7,' [;' (. y U 2 6', ,7' y system redundancy to compensate for any deficiencies in cons * uction.
,

: e |. e ';-), . Trainor at 11-12. As noted below, none of the deficiencies uncovered
j . G j V;

: .7 .

during reinspections were of nuclear safety significance. Banks / Parsons"

pf ,. ..,

., .n.
i

.y : . '- at 24., ,f. ,( . i, l' ; e. ,
'

5; . ',
. qci c . . N . ,N, I

1 161. The Board did not review CP&L's entire QA program in the..

J'|.t"| : ,' H | @ M k d)
hw context of this contention, for several reasons: (1) the QA program'

$~ M h' '.; j' '. . had been previously approved by the NRC Staff; (2) errors committed
'. C' by employees under the influence of drugs are not likely to be differentM*/ ,;3h,M2|$ P ,f. ,1

, )t '[ C ,' Y,V [:- $ O f'U7,' ''|T$ 3,)unusual problems for the QA program; and (3) neither CCNC nor the
*'A: e:. M.U ' in kind from other employee errors; thus they do not present new or.

i . T t,' d|'[,~,* f ?'? NCAG presented any basis for questioning the efficacy of the QA pro-'
. r

.cf:0 A 6 li?ij j{[M e Q : . gram in any broad sense. Indeed, CCNC appeared to concede that the

d. f., [' f6[,$7f-g@.. -~ 4@,,g. , M.!
Q.c j .T general program effectiveness was not in dispute, stating that: "We are

g ,. , # ... ,s n

; .|M,.' .-j y. , ; . , y ':.3 9 's,. . ' .' p. . not here to really look at the Applicants' total QA program" and "[w]e'f % , '

,

,

7. . ,p are not going to dwell that much on whether their quality assurance pro-

[ i / [. i .' S ), , e ( . . -; ,d 10;:[,.d~ Thus, we examine only those aspects of the QA program that bear
.; , - y. 3, gram can take care of all the problems at the site." Tr. 9990 (Runkte).

',
; '4 ,w:f g ,j,. 'c- : .s., c directly on the work of the terminated employees, particularly inspectors.

.a - - :s .; m - .-

^*\m? . f W .1 C ., w, . .. r' a ,y',
,

.t q <
._

-
.

a. Attribute Surveillance Program- ' '

3 ... .;,
'' *

.. .- - -

., *

.W-.' 162. The dispute between CCNC and the NCAG on the one hand,#

"
-

' and CP&L on the other, focused on CP&L's " attribute surveillance pro-
. ie ', -

't. ; . 9 - ''a ,
~

to this facet of CP&L's QA program.
gram" which began in June 1984. We therefore give particular attention

-

;h .m ~ t.. . "a"' 163. Attribute surveillances are performed in accordance with Harris.

gy. . g q .7, . .;. Plant Procedure CQA-7, " Evaluation of Program EfTectiveness" ( Appl.""
..a ..

8.,b. ... . kd$N[ki@ftyf.. .
..

N f;$ Exh. 50). CQA-7 is used to calculate the amount of reinspection re-

%Qff'M:k/M, WM quired to determine the acceptable quality of an inspector's work and, in

T%'i(; ,i,MS ,H W,. - this context, whether the inspector's suspected drug involvement re-
,

.

$bda;<//fM$.@l' 'J/.['" - duced his or her inspection effectiveness. Application of this procedure8
f py!: g ?j N,ii/ 3 could result in a 100% reinspection or the use of a statistical standard de-

,

; f.l.li . , . a.lIU a'A. r veloped by the Department of Defense, Military Standard 105-D." Qual-, .,-

, &o O> e Q;,,g,M@.'f;y d.d ''. ?;f . .
ity attributes are reinspected for each component and any deficiencies.v

.M P'J .s

'f#5; 0.6 (J. are reported as nonconformances for engineering evaluation and disposi-

[ [h.f g% $ $ M Nds".%f6
tion. Id.: see Appl. Exh. 51, } III, for a description of quality attributes

kp'h@1
p[4

4 for each component; Appl. PF 101.'

.. n.t:! ~;,, $.id 1,o (. u.
.# hw 3 t _ ig
R 9 .w -9 ag . ~ w ...m;

k. M"hu g|f$ag -$ ~'&e$$c*$; .$i!
?!UA wn :.

MMihtary standard 105-D is a samphng system that has acceptabihty and widewread usage in both the

e .h ,mgM ..d!,a,;4.o.1 %y q pjf.q;g' a
.W. p,,,

u p, m ,= r , ' ;.Q. .g. p 7; s -) +~;;.W defense and nuclear industnes. Trainor at 15.1

e. -,e
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g.S.H ,? Y rp;; . , .M 164. In Commonwealth Edison Co. (Byron Nuclear Power Station,
. x , ,, 7, , ' ,' i n.. . m&.&#. .e Units 1 and 2), LBP-84-41, 20 NRC 1203,1220-33, affd, ALAB-793,u .

-
'

.

20 NRC 1591,1598-99,1607 (1984), the Licensing Board approved ac-
.

Q F ;. -
y 7.,. ,14 'tMv M y

$c' @f . e ., ,w//'''|$.5(] fly,' %ceptance criteria for evaluation of inspectors' performance. The applicant
. A 4 h,. .. , had divided the reinspection of QC inspections into two attribute catego-p j -

'. . o nM, n:c.i i , , @. * 0%%e ries: objective and subjective. An attribute is " subjective" ifits inspec-
.

UMW ,yj . dy!M tion requires qualitative interpretation by the inspector. An attribute is
.

j f N @[ b , j[|v| n %q',J i Q g ,d-y/jf.K@6%gg;C
, :

3,y '. . . .. ,w

QSM , . , < $ classified as " objective" if its inspection is not significantly affected by
N.fi qualitative interpretation. Byron, supra, LBP-84 41, 20 NRC at 1232..

j'g.'f| .s ! ~j.~ QP The Licensing Board approved an acceptance rate of 95% for objective at-
us7 ; . h tributes, meaning that the reinspection agrees with the original inspec-
M ,n, ~;; .ty ?.Wy. .i.j/,U, R.a MD.5 2'Qd@p n
.e

0 J 'i ' M. . vA ? F. E a tor's findings in 95% of the reinspected attributes. For inspections in-
.

4,'d.} M., volving subjective attributes, the acceptance level was set at 90%. This

-. At n ,,. N, ,i'' W M. 3 : p/. g ;/. f. 9 M level recognizes the likelihood for reasonable disagreement betweeny, M '. +

9n -4 m.y.. +v, *p-u.#. . m,,.g.Gy/4w mspectors and reinspectors where j. dgmental decision making is in-
7, y.w . . . . . ., ,-waw m u

)4W gg-C, s volved. Id. Minimum acceptable inspection effectiveness levels of 95%
.)D .f.i.!. O M,5 . H D . m ,';f ? ;M$Q-for objective inspection attributes and 90% for subjective inspection attri-:[",Q

-

butes were established in Harris Plant Procedure CQA-7, based on the
.

h{|Mhg,m;$,%h% w* $
, p y ., ; ,

Byron reinspection plan. The 95%/90% acceptance criteria do not include

g$;M i,W g
' N .M.y ,q g.g,g@@[v- design and construction, which, were it to have remained uncorrected,

3 defects which have nuclear safety significance. Banks / Parsons at 23-24.
A deficiency with nuclear safety significance is "a deficiency found in- '

g| 'Mi@4y',M C y .. . .' g,@gij.g could have affected adversely the safety of operations of the nuclear*

q Y,m g g ; &,e_g .0 plant at any time throughout the expected lifetime of the plant." 10'

~ #I., [4 ' g@Q|d
T / ,,N h C.F.R. i 50.55; Appl. PF 102.

'

'; ;.

#.';y 165. Although CCNC implies that CP&L's QA attribute surveillance'1

3 ?- if..

t%h% months, the testimony indicates that the reinspections include samples@y.h*% QM U$, ? a. ;.gf
6'. program only reinspects work that has been performed in the last 18

.

MkpEp of all of the safety related work done at the Harris site from the early

h f d k [G J b M Mi,d.,. MQM'W [$[hk'"f.h
phases of construction, with the exception of certain work - such as

% p we%. h. .%Q. ..<.@w:5 g &.& concrete placement - that cannot be reinspected. Tr. 10,095-96
u m. (Parsons).gm.A 9.:.q: w, 2.qf.,;, .M.N:gg

1

. , u.gu p h A

@p < ng;e e. . e j ..Cx , c,j, @. ,. q'&.Q.WM
h.vg "c %t9

- '

.! 1
-

In the one and one half year period that the QA attribute surseillance program has
w P ;N. S o v ,W y. . ~ .4 -m 4 ; L .,F. - . p.I
b [rI. M i1 8 M b h;y g | Q:|. been.in efTect,3,183 components. out of a total selected sample of 4.26930.c compo-

nents, hase been reinspected as of October 1,1985. The components reinspected'

Y.fY |f' 5 ;$ " "

&Nn%&|f.LI&',Q.%;k%.Q W 4 pW'% 9fp%
f Me ?%g% ;p n

;.?
, t-

h' f M M[ h h O# Mh
We note that the testimony states the selected sample consisted or 4.269 components. However the( N

prari M.,h 4 %. &(4~ M &g% (*h' d-Wp 1 e- i table in Banks / Parsons Attachment 3 states 4.249..W:p, m p y m b . M M Vr x &ma ,g -

yhbh hkh ., y r v.y. %[.. 3 g .,
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*
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~
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'
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i.*..mn.*....--.=.an, w..l.. a., ..c
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*

. r.n . :
,

; - * .. _ , . , o

.
._

-

.' wjg 4 ' .- , .c y,
,

. ..
This indicates an overall effectiveness rate of 99.5%. The lowest indi-v.W '

. . ~ ' vidual component (structural steel installation inspection) effectiveness
.

;p ; ,1.'- P, .,

d;b,' - .- was 95.3%. Banks / Parsons at 24 and Attach. 3. No deficiency with safety'

, ,

'$g" ' '- . ,
y |,. significance has been identified. Banks / Parsons at 24.3;. .

.f, 166. CP&L witness Trainor performed a statistical engineering evalu-
*

. , ,
- '

M.* f ' ation of the data from the QA attribute surveillance program. He plotted

. , . . . ' 5 ' . . ,,:'. y' ''M. .v>r
.

'
'

- ,-
.

,U* the inspection proficiency per surveillance activity and determined the
. W. [J..p.$ '*

.
,

mean inspection proficiency to be 99.5%. He observed that the mean ex-. e j. - ' . ' '
".. :,Q' ceeds the specified proficiency for objective attributes of 95.0% by 4.5%.

., v .

, p,;.y e. * . , J. .y
.

d;D b;
;,

.'4'{'". p ' ,? . ' .21 ; Mr. Trainor further concluded that there is a 99% confidence that the,

. -;f 7.. . , J' f., . , . . , . d. .. . @ range of inspector proficiency at the Harris Plant will lie between 99.9%
.

y,-

.. /N t and 97.7%.n Trainor at 16-18; Appl. PF 103; Staff PF 77. The Appli-
1 q' *'; '/. . J.f ,, - . . m .7/d.'.]

cants' attribute surveillance program is convincing evidence that the

-- ,3 7

: 9. , , - .
'

'

g p ,ng. A
,.f.,c-.A4 .. . .. rg. Shearon Harris overall quality assurance program is efTective and has

. .
..

i. .
.,....|.

.g 'c- Z . wi.f. f f
. . , ..

f ', Ic ~.J . .i not been undermined by drug use.
.

'

e- " , ;'. 167. CCNC contends that when the 4,249 components in the rein-'

;. ; ., ./l . .. . U . . ' '

, ,

spection sample are compared to the number of observed deficient attri-
' .' .7'. '. .

.i. ...,Go butes (269) the reinspection proficiency is a "substantially lower
:

_S Gf .
.,.

, ' ,* .- number." CCNC PF 54. This number is 82.5%. CCNC calculates compo-j f:. . ,;, .,
.o

, ,

.,-
J nent inspection proficiencies from 82.4% to 91.5% for the QA attributegy,~ - . w g ;. ..

surveillance program (CCNC PF 54) and 90 to 97.6% for certain inspec-g'i;g ,; . Y- - *
, ., ^ ,

tors (CCNC PF 56). CCNC arrives at these figures by comparing thefp .

'.,

'

' , ' ' ' number of defective attributes to the total number of components rein-% -

spected, rather than comparing the number of defective attributes to the
,. .

. ~X , . ,- f .

tions, CCNC hypothesized that no more than one defective attribute

.
total number of attributes reinspected. In order to make these calcula-*

, ,

p ,, .
..

would occur in any component. CCNC PF 54. That is, defective attri-- it. 1 ' Jo* .-.

.gbfn.' E. u..' ( 'i, o'. 12t ,'..; butes would be distributed evenly throughout the components.i.I.

M,NM5 , S;N<EN,...,,f,h
y 168. We find several flaws in CCNC's reasoning. First, the purpose

R. te f ... .i,t n,DII,Wid. gg|g.,iWof reinspection is to determine the proficiency of the original inspector.MM $,+ 9'. . q . , n .s3 ' ,q J: The question is not whether particular components may be defective be-
f- -( , ,.,.,t..t.cq..* e- $

.w w, ~ .;
v.. .it.4 i.,

' 7.,4 f:N , T V, . .o cause they contain defective attributes, but whether the original inspec-
-

.:. n.. . ; . < . .

~;7 tor performed adequately, attribute by attribute. Second, although Mr.,M..
.

. f
43,. ..p

. . , ,

Forehand testified that in at least one case (piping installation) it would
,

6 C ', '. .N .r- .. .,
. .-

. .s .
.N,0 0 ' , m / . be possible for each deficient attribute to be in a separate component'

d!@,.; .u .? . p ,M .% O.D (Tr.10,103 (Forehand)) there is no evidence in the record to indicate. .

. M '.D ,M.( j y'.h S h df that this is always or usually the case. CCNC concedes that it is possible

kh hh!q that two or more defective attributes could be found in one separate'M
PM' . ",k W84%.v,v*w ;' < component. Tr.10,102 (Parsons); CCNC PF 54. We find very little sup-^WILM

c.%,$ ' 5 ' < eg ['. f
& .q-

' . ' . '
'! 43 Jp h - -

$ 'ff..hh,kk
Ik

.Y' % M Reinspections ai Camrnonwealth Edison Company's Byron Plant showed a range or 96 3% to 99 6%
hIN./ M [*? M f.iS!. f . ' ; ;. for inspector rrofiaency based on the results or "objectne" inspections Trainor at 18..W.n , t * r . 9 $ . -jes
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1 . port in the record for CCNC's "substantially lower numbers," which in
'

'[9'h;7.~ ;';. p;'YN ( h; p*: [,...'*'.. fact are not dramatically lower than CP&L's Sgures. Third, the mere pre-:

gQ. sence of a defective attribute would not render an entire component*
..

. M, . ?/.s Org 7.Y '| defective. Indeed, none of the defective attributes were found to have.

W.
: M.v. . p.W@;;.. [. .~ ;3. . 2 3.f. f:- safety significance. Banks / Parsons at 24.
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169. NRC Resident Inspector Prevatte reviewed the information and/,, | . S ;n ., ..

C 7J,C. k..,JN;h,1; '. " . . work history data compiled by CP&L on the eight workers arrested as a*

'

.f. m 'f - - Ji result of the undercover operation. He also selected ten individuals from(.;a; gg y,.W ,,
- .:

p &.g..u . n .' ' the September 19,1985 matrix of terminated employees and requested.m . . .

4 4,E.., ,w , g.. ., . .J e. f ,., n. o .

$h.W% ,J.ZHA}M' O M[,
.

that the details of the Applicants' review of their work be made available
h,3T[b. '] to him. The ten individuals included a painter, ironworker, pipefitter,

M %._..ch ;.4 /@M J;. i 1.r'$3.$.@9kU; $j field engineer, carpenter, electrician, utility worker, instrument fitter,
n ' ' .~ - rebar iron worker, sheetmetal worker, and a truck driver.n h!r. Prevatte

bend g ..f reviewed the Applicants' information, including a listing of each indi-
p. MM.x.h,%h; F,, p :?" U.;

*

i
. _ . ._t vidual's work locations, types of work donc during their employment.~

}'q- wmp ?p ;r w i.
,s

{d,E V ". N -
period, and in some cases, the specific components on which they.;

' ', . . f,a'Ng@
worked. This information also contained the employment history and-

,

j [~1. ' ~ ,' evaluations still available on site for selected individuals. Fredrickson/~....' , , ~;. 7-
-

Prevatte at 6. Based on his review of this information and his personal
'

.; 9 * 4 1 .cc .; . knowledge of the applicable work procedures, the type of work per-.

# MJ : formed by these individuals, and the inspection requirements for these" ' '
2

' #W .: . . . types of work, N!r. Prevatte concurred with Applicants' decision not to'

M P'adTj..*i M.:-?g @ reinspect the work performed by these eighteen individuals. Mr. Prevatte
. kIRh, hhbh .] also testified that he considered this across-the-board sample and his
# 'M M 7$ $Q $ f M:[.; [ (E''JI.g;.M 4;.' knowledge of the work and applicable inspection requirements for the

hkri!$kjhd other affected workers to be adequate to establish that reinspection is

% ; a l''.9 % { s- q Q ,w d - @4 / Q ,fnot required for the other craft personn:1 listed in the September 19,'

,!JWM. . .M. . f . - MM. .M 1985 matrix. Fredrickson/Prevatte at 7; Staff PF 62.

i ,' ' ,I ." 7$..[.. C'%m
x :m

1 170.
3 v. .

Mr. Prevatte testified that Applicants' Systematic Assessment. .,

4.M..T,4,W N M fD.>., g,.
Nn y . m.. :. .w .. . of Licensee Performance (SALP) ratings in the QA areas have been.s.

ihdl .
category 2 since 1984. See general /r this Board's discussion of SALP re-

M@$[MO$g[9.NWidi. ' 'jh%p 4@#@@@@M,I
f.;lf'?; h 5 suits in LBP-85-28, 22 NRC 232, 246-55 (1985). Prevatte stated that1 :

@.W DJ? Applicants' QA performance has been consistently satisfactory or better,
$,, and shows an improving trend, which could result in a category I rating.

hb'ShbfbN&g${$(4W% p. $$ij Fredrickson/Prevatte at 7.
$G

w&):L.gaw#mRMe%q.:
ayN

Q J% % AW.vy. 3 ;, n o .: sy -
:

[ j d,4 % v ,b, g'; f5 '|g*>.f. $ ~[ Y
.

b| . We note ho*eser that this Ust includes 11 occupations. though Mr. Fresatte only curruned the work
; ;- p
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or 10.7,.; q3t- cy'
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.d. '. - 1 171. The Board finds Applicants' QA program adequate to cope with,

h. 4 d ' , J , ,'" " ~f$. .w.1 0 [ ,)
'

.,- .. - , . ,,
the errors likely to be caused by employees involved in drug activity,

.

. .

,. -

-
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g'f;,1 :|- . ,J, -
gwe . g'...,

;; .: 4. Assurance of Proficiency of Quality inspectors implicated in. ,

LQ>g?gd.i,.~
1.;,,'[, 2:p . :

n . , , - | .0, .| .
Drug Activity* *

K. , .

g.n *, . ; c. 7 , . ,,<

172. As previously noted, CP&L has terminated twenty-seven QA?-|5 ;;; -. ,.4. 'y, - m ..w u.7 personnel for suspected or confirmed drug use. Appl. Exh. 51, Chart
. v

A.fM -;. . v . ~ . > O, .- . 3'
,

$fN[ ,9 " C Z.[ ",1r.h 11-2. At the time of the hearing there were on site over 500 quality in-

'h spection personnel to carry out quality inspections on construction and
. .b;M i's '. ] - 4 f.i3 ' .'., ,. <.e+*. c 7, . . startup activities. Banks / Parsons at 6. To ensure the quality of the in-- . D.;?, .'fji,-. ..; ,

e .i' # '4 : [',' , . , 'i, spections performed by QA personnel implicated in possible drug activi-
..

b@y% @,3 @y.J. % i j f ' i; , E.-personnel and, where appropriate, reinspected a sample of the work. QA
c' ty, CP&L evaluated the inspections performed by the terminated QA

.
'

yg:.;JJ.;;..@[;:1.??Y .h Panel at '2. The NCAG argues that the " Applicants' reinspection ofj.@[M.
7

[ N ' . - [4
'Mi

1 I ". .j | ; Y,J. drug abusing QA personnel was spotty at best," NCAG PF 19, citing al-
,$[...

b5 ' & i , :; i leged examples of inadequate reinspection. These claims will be dealt
' '

- .

-
.

me. , y (: r.;s .

'../ . . f, 1 :- a. Nondestructive & amination Inspectors
*

._ ( ~ ; O.q ; e

y$d ;;W 1
,.n ,

* 173. Of the Gve nondestructive examination (NDE) inspectors ter-'

;. .

?f; minated for involvement with drug activity, three had positive drug? ,

screen test results and two were terminated for refusing to take the test.1. _ ,

'-

, . ' These inspectors perform liquid penetrant and magnetic particle exami-''

~j h . ' . nations. The work of these NDE inspectors was reinspected in accord-, S .w .. _ .

.h ':b'3: ^. $ . V[;I ance with Harris Plant Procedure CQA-7. QA Panel at 9. A sample, the'

Ngjp M: b m @Z. 'W,.:. u:h?N $ $y$' @;khyde : ' 'j size of which was determined by Harris Plant Procedure CQA-7, of the
. 56 examinations performed by these NDE inspectors was reinspected. Of

the 284 items reinspected, only four minor deficiencies - all corrected

M $ lfy h T'. O d 'i[) b.; [ % ,$2AIkNMN 7' $by minor bufGng - were found. Applicants assert, and we agree, that

,M. m rW the results of these reinspections confirmed the reliability of the NDE.

h; 3.,y.. ,

P ;-/;.?: .7. . (d '.,
e. r.. -t ,.

; ,4 " 4
%'s

inspectors' work. QA Panel at 910.. ... . . ,

174. The NCAG claims that "the work of three of these [five NDE]h'[k', [ '.h N : . .

Mr.";<.g@@[f W].
$ g$ g i'. f}i". . $ % E y M[ M -

QA personnel which related to Radiographic Examination (RT) was not(U ,
,.

| ". p. reinspected." NCAG PF 19.A. In fact, as Applicants note, the RT (Ra-
,

9%kh diographic Test) work done by four of these inspectors was not rein-

% M A N p M @ d 1 9 / p h[ h: 4h I
.

y{ spected. Applicants did not reinspect that work because each of these
four inspectors participated as a member of a two-person team in:

I making radiographic setups and Gim exposures; they did not perform in-

f* M s. @ h j ff !G gg[N @j.
,

jih Y. terpretation of RT film for final acceptance or rejection of the items radi-

eh. p m7pgt
v

ographed. RT film is subject to two independent reviews / interpretations
ji , , ,.f, .3u

. ,
. . sa,4.o-

TM [ 4 .

,
>.

' . _ 359- ,
.

., -.
-

.

,

,

w- u~ ~ = - , . - ..- , . . _ , , , - . , . , , , . , . . . , _

I
3

%



f 0 Y.8 R W Q % O !. Y D &
$y$_._ M, .MM. . . F.O MS M W @N @ @hb$f5Y(k.YNk?hh

g$$E2. h D $ Y Y$?! h.. _ Y _ -_
_m_-,--- m.mg.c w

@TWNM
% >.

-* '
- - - . w. e .L.. . - --=~2"=-"

,

'
,

,

L-" -.
, ~ - - -'; ' ' . ' * , . < -

, ,

. ~ . . ,* ii. ' ~ ' 4- - ,,.]. ,,
,

, _ . ' ,
, . L. . ',p:- .;;.-. ,

t :. . . s. n. . .w ;; ,..
, ';

, . [* ,3: , by other personnel qualified for film interpretation. QA Panel at 9-10;'e
,,

;@ ! a e. N .i. N A ,, '., '\' J. , Appl. Exh. 51 at 49-50; Appl. PF 117. The NCAG also complains that
. .;g..ft- j : C, j ' '

7'(
the sample size was too small since "only 284 items of their work ons

.

]p f(',.;4 *| ' .-t":*

W liquid penetrant and magnetic particle examinations were reinspected."
g9/ 4. .;. 7 .

'O ' , ' * NCAG PF 19.A. However, as noted above, the sample size was based4 -

. . .. .
, ,

i u.cR c.; o - .X. . on Military Standard 105-D - a sampling system that has acceptability
- -

EQQ .k?dX j h M. g,.4 and widespread usage in both the defense and nuclear industries. Trainor
w. % ., ; o. * .f~. !.<.: y. .a at 15. Therefore, in the absence of any specific criticism, we accept thatn. ~

.dNY
- . , - :; ,L L.p n , y yb 9...,L. W ' ~

. standard.-

,W. y . e . y . m. W. ..m, . .

~ . , . >'.y ..

?,C..n +{..?,., .. . . ., . , , /, : . b. Construction inspectors
.

;;

M'p|dd2!.;,f D CSh.*..,. a.,- f Q ' N'.. [@
.

. v. s . ,. . ,, .- . . , - .

4 * . '/ c 175. Seven of the twenty-seven terminated QA inspectors were Con-f

S 'E' SMN8Nh: ' struction Inspection (CI) Inspectors - six certified in cable pulls and/orI
"

$@g4ty'. w mQ rp;. 7;'
- cable terminations, and one certified in drilled in expansion anchors..

'd They had been terminated and/or removed from the job for positive3.y.,tpg
#

Q'|~!- drug screen test results (two), refusal to take the test (four), and sus-7*

g; ;.d { ** .7,
, ' " 'P, ,*c, k ,j [' 7 9( pected drug activity based on information from a reliable source (one).

-

d g 8 %-
*

3, A sample of the work of these inspectors was reinspected pursuant to. .<

N. .c > , -,,w , , '

CQA-7. The result was an overall acceptance rate for the seven inspec-. , .

1.:_ %. . . .
* ;-' " :. -

. tors of 99.3%. QA Panel at 10; Appl. Exh. 51 at 50-51. NCAG argues,s.- .... . . .
.'. .J. '

that this high rate of acceptance " suggests that the reinspection sample
' S'[ , '

~
,

''

size was too small, or the reinspection was faulty. or the reinspectors, -

W, . , . m.
'

, were drug users themselves." NCAG PF 19.B. NCAG points to nothing
7, ' . s
T ri d in the record to support these " suggestions." NCAG fails to consider

'

,.

'

the one other inference to be drawn from the high rate of acceptance:- . .
.

. , . . .
s ,, ..

' J.N'M,Y f., N.3d, , b.)';; , the work was not defective. This is the inference supported by the
M Q K.m. : ,,;.,m.g4 pp;,u, ,0,; 2, a weight of the evidence.~b 9q -

.,
..

>-
~ *

~a mr....p.+:m m W-. ep J. ; C. Other inspectors

+ Sm&e,n. w f,,x,e.M. . ,x K, ,, m< M* , z ,.. S* O.'th. m /1
,. pm.c + ~ . q.?. ~ . W. o
..t > u s.

L . ;. - 176. The twenty-seven terminated inspectors included fourteenc .
, :.

dCd.h , , _ f ? w|[O '.4 '; .i.: '. - Quality Control (QC) inspectors and one inspector-in-training who were
'

'

3,
j $ ): '7 L. '

terminated because of a positive drug screen test or refusal to take the
!/hNQD..i. 5;'

'' U.d .[G
"'
_ 6c test. Since the inspector-in-training was never certified. no reinspection.: :

WMd,Y4 JN ^$ @M:% - was required. The work of eight of these QC inspectors was reinspected

YQdI; NIM @{$@/bY$
dDNi pursuant to Harris Plant Procedure CQA-7. The reinspection indicated

fi Mh Sh that the overall inspector proficiency rate was 99.7%. QA Panel at 10;
hydyg e ndd Appl. Exh. 51 at 51-52; Appl. PF 119.

W8iet-h .Y[S}h:N,jI 177. NCAG states "[nlo explanation has been given why none of

NNUMk@2.:
f

M . M E s M ,^ 6 the work of six [of the fourteen terminated QC inspectors] was reinspect-
f .i" ey g y. ,.ym..y.3 e. : 3,&& P.y .s w e
!,w;... am . w , . o,, ,.

% . u.
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. . , 4;; w . , ~ :, $y >. .
.6.,x ,e:.m .

> . *: . .: ..W . j a . ed." NCAG PF 19.C. This statement reflects a cursory reading of the

.% ' . ";w j:[p;j y.m. .' : am ',YQ/p'. h|S Mb J.F., T-
:

.Ej h i;C record. As discussed below, the evidence on this point is quite clear.

t ,!;'h. 7. - ! M. , . 178. One of these six QC inspectors field-tested concrete and per-*i

formed sieve analysis, grout testing, and cadweld inspections; this~ . . +. .

( M M @.D #b.) @ h b"); h k.
".

1.T:.% ; , " .3,

inspector was terminated for positive drug screen test results. There are
. , ,

no safety concerns with this employee's assignments in field-testing con-

M.@. m m .f:.e.
' g .! w

4;...n q %.f g M %...ce .5%w.s M
. ...

m n- . .:. n
T 1,f; crete, grout testing, or sieve analysis because final acceptance of concrete

.
-:

and grout is based on meeting the required design strength as deter-A,g.9 6@ M N -5 %s
yg,pCg,. ,.,' %w

,

t >. ... :

m -i < : mined by later testing. QA Panel at 10-11. Furthermore, the reinspection
.; "

y;f,, $. U. y ~:;.;y g i, ' , results for cadwelds in concrete reinforcing steel bars are impressive:MO Q
J. 7.ic,M@. . q ... ., . . .%.9,' [. . ,,Mp@.C ;ri;fonly 8 of 2764 splices tested under the assessment program failed to,

' DPM;i.!CM;$Q{MfNU. $[;.J'?;s@Y $.%;$ h M@:p 4
Miji meet minimum tensite requirements. QA Panel at 10-11; Appl. PF 120.

22 NWb According to CP&L, these test results exceed design requirements by a
large margin, and thus independently confirm the quality of cadweld

. . . .
v . ,N

.W'. .Wj cmp (%p.t. met ; '
- p u. - splicmg and cadweld inspections. Consequently, no reinspection was per-..

P. . T. leW fD .' formed for this inspector. QA Panel at 10-11; Appl. Exh. 51 at 52-53;
|f..?;; 3 . W @ K p ,c| % y ..

g99; pp ;20-
$. % y %m y.;%. .fWM. :.M.,.+M. MdW/M. .:.v
.m x w1NMa.y y - - 179. Another of the six QC employees was a field concrete tester

2 is
Q '^ who also performed rebar and cadweld tensile testing, sieve analysis,'

.% ,m . . and grout testing; this mspector was removed from the j. b for suspected. .P x 4 -
..

o

y, c. s. 5 Mr ;.4 y:pBW(S M.%
.y.

fc
drug use based on information provided by a reliable source. This em-'a-

'g? %.. . N~G;.W. X ployee's work was not reinspected for the reasons noted in Board Find-c amy.
-

. ~ -

S.3 '' ' & 'j33 ry ing 178. In additien, Applicants state

{ * f', ' # ".Q [M i y %
-v:: i.,~ z.Q

'

7 |'
[wlhile this employee actually performed tensile testing, the results of this employ-I

ee's tests are consistent with the results of tesile tests performed by others, as deter-
Te Q id Q f @*Mjk

*,...m

T M.gr. p;'. mined by a comparison of a statistical distribution of his test data with that of the re-
. ,

T. .@s.n.g.M6W'n sy...-.%
i INS .

maining inspectors. Because of the uniformly high success rates of such tests per-
s

"t W!sr &. M.1$[%.U. !;d
g[f

.

$Y;/'NJ$[h.;

pi formed by all such testers and in light of the satisfactory 30 supervisory audits ofpg.

.h . h;gil this inspector's work. Applicants concluded that there was no reason to doubt the
*

%Vh.4 %f.pg$M. . ,:. A|. ,
ptt validity of this inspector's test results. QA Panel at 11-12; Appl. Exh. 51 at 53.

.

C 9V.- -

4 R 'i d .g d ,* W u e .i., w w *.,'*(v.1",.
Appl. PF 121.

.. q e.
. %., g i.8..;t.m p::.4. +.. s. ; w s..t nm y v s.y ~

m. :w&pMh2k . d. Expansion Anchors

. NN;@N|ftG@Q@:kW%(@$ |.-180. Three other QC inspectors had performed inspections on the in-;&.f. i.x

6MMys .W y-f .f

% / @M rv i> d 4 C % g@.E.w! stallation of expansion anchors. A sample of the inspections was selectedMW6' .g% pursuant to Harris Plant Procedure CQA-7 and the work was reinspected
,e c

$~ QMaQ " M* Mp t to the extent possible. Certain of the inspection attributes are imbedded
Ti

y W Mc -

' *

-wM.''h.s. .

-

.in concrete and are no longer accessible. The following table illustratesf ,. AR .T.
'

trea

Q p.p ' m &;. m.
r. "yR.m

the inspection proficiency for these three inspectors:t w:
-t

.
- wnd:7.y

- j g s. 5, . s ,5 c. AWM..M r '

-m,
wV m,3 s, W;>,4

-

% +,:c- :*
> s ,

MW . .; . ?q' ,,

. .. ,C . i,

*'"& ,

361} ..

,O. 3 ]: ' 5, , -

; ..

..
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R.

..f, y N M '^*yf.'p q.4. ,4 M.a8.?. f., i.e.1$ M.%i.sM. Y.u;L;;, ,,

^^ f . :. V Py - .w. . e ~ - . - + ,
. .

V e'@g*W *ACV~^W-Cy*"':i^'~.,.
-

L 'y.L *
*

, .. + ..4-: . ,
2

%[ - ' N ._f 3: , ,n j $ w h .Q. ,.ax.a.1,L.1 ' - - ... :2L a; 2 .5:= >. M ~ w-'
'~

.

. w.: u-
i ? s + q * b & *, q|O ' b O :, ;k

.
,

- :% '.

sig.m;W C b;.:i u s q .7,;">,c m. .>
.- ::.- ,. , ; .s;g'.g 's p. =g._ .; e

,.,"p:;K,'i.;c._,0<...~ ,, i p c' b,. V.; a. F .;- N,- Expansion.

~ y gf.:q.w w .&
, , 2, ,

: W '. Ip?v@ W.,%q .... g . Expansion Anchors
._

X. ' .

Q .
Q, .' . .

- a jp/ cy. 9,).c f. ?.y. . . , 4 .g z m ,.s Anchors Originally Attributes Deficiencies Inspectors M r;i Q i Inspector Reinspected Inspected Inspected Noted ProficiencyJ *|4.f if . - m
. . .

t.".pa;: p m g ,;,Q .,* g ..
',

,jwg i t.. A
-14,% $' O h 'd;/ Sy., b( ;', J- -

I 80 982 1493 5 99.7%" '

'P QS W.t 2 50 356 1057 5 99.5 %f.pf.@~., Mc,'.@m.wa*gy,;M.L
'

gh j#.g I 3 125 1257 2445 3 99.9%

. , ..

. m. . ... .-
. ,

Z $yh,$ M) ff,ki
'Yy*, {*

$?6@bUh.%g%g%
None of the thirteen deficiencies noted were safety significant. Tr., .

Myi?,M,a $ f/.WW,Mm
f 10,074 75 (Forehand); Appl. PF 122. Applicants' witness Forehand

.m /... J.
- w%;p W :"J.U M.4.s 181. The first and the third of these QC inspectors also inspected

M.. ,t testified that all were minor deficiencies. Tr. 10,074-75..- i e
W,tg v.

N .E M l M N [ M M t/ concrete and grout placements and installation of embedded items and
M //Y A W !?. Mf f $ f M,p fD reinforcing bars in concrete. CP&L states that reinspection of these

h items is impossible. However, CP&L claims that

h;'&{'\g w.;$n@@h|fiff,[
,

Q; Qp-

l. i S - id. because of the extraordinarily high inspector proficiencies shown by these two
'

,

M;n.Q ' ' ,&i 'Sg i: $M[F i inspectors, and because the work during concrete and grout placements inspected.

.k k ,N,b Y.bi $ hj , by these inspectors is also subject to serification by both a construction supervisor~ h)'NT. O s! 'WO.d'yah$':f
:|U and an area engineer on the same concrete placement card as the inspectors' results

c.g @1 g } fMC$*/ are recorded. CP&L had no reason to question the proficiency of the inspections per-'"c, .,y: .f.j ,g@
6 i' :

t
, _ . . - - $

W t '; *g 4 - i formed by these inspectors on concrete. Tr.10.075 (ForehandL; .;-
.

> > ''. . m ot n y* _ '.s. n. _0--

k g,fs.y",' . ,,e. ~ W.OQW. " *-,
. , . .

* ' * .9 .5 '
.m

. . ! " ; * O '',s \9 -
t. i- e - -.: e '4 ? *

_ . .W Appl. PF 123.
2ir S AAE lE 182. CCNC PF 56 claims that "[t]here are serious reasons to doubtJIU d j..; -a 1 Zd@j$'N [

'

the validity of the inspection activities of [three inspectors who per-&.:.gi. g ,h,idCE N @ ? formed inspections on expansion anchors] especially as two of them did

3 7 i @ h g M Q $ % {. Q Q fMs. substantial inspection work on concrete and grout placements and instal-

? Mif.Gpg@#j%' Q lation of embedded and reinforcing bars in concrete." The Board finds$y.
f 'M nothing in the record to support this conclusion. At the cited transcript

.h h I, * ) page (Tr. 10,073-75) Applicants' witness Forehand discusses the rein-[

:.&.;. g h b k,re % 9 gM. g,r. 84 w&q 4%g ya spection results and evaluation of the work of these three inspectors.% p..

NW hk8Ei2M i NRC Staff witness Prevatte's testimony indicates that concrete and rebar
.p e u ,vy.;A w W W m

'.,.pTggy'-g if.g.a y.q@3. C
placements and other civil engineering aspects of the construction proj-

.. .

q ect at the Harris Plant "has been a strong point." Tr.10,174 (Prevatte)._ g.
t. sM4T:. ,M W, . . m

.s
AWAf . Mr. Prevatte also testified that the NRC has found very few deficiencies

DMMNds#$k, in inspections of the civil engineering program at Harris. Tr.10,175
.

M @ N. i.$m ,A,_: @p hi" W'" gA@h
46 sq %m Q, e .W (Prevatte).

I i Mhh 183. The NCAG states that "[v]ery small samples were reinspectedh ffg ~3 ;h sygg j .., 3 -

ed expansion anchors . . 8%,14%, and 10%," and that reinspection in-
t of the work of these three ' drug-terminated' QC personnel who inspect-

L m.

h N' ih,fhg dicates an extremely high proficiency rate of 99.9%, " suggesting aA

h Q N M 6 Y*67." W'ih(3 y %
![E ygg sample size that was too small or a flawed reinspection program."
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NCAG PF 19.E. Again, the NCAG overlooks the obvious inference
m

3

. .lfRP $ r @Wg@?4 that the work was simply not defective.
.

,

yy% ?.E ' .%f.M,,.'' le 184. The final quality inspector in this group was assigned to performs$ p
5 3.Q final system walkdowns with representatives from the system turnover

9,;; N[lf'hE5 M ';J % g M Mhb Nhkg group, construction engineering, and startup personnel. The NCAG

.Mp,r$ [[$[3~. ?yQ
eWs &: states "the work of a ' drug-terminated' final quality inspector who per-

$ formed final system walkdowns was not reinspected." NCAG PF 19.F.
y@p kNhp /;jyQ CP&L replies that this assignment did not require the individual toF

M review documentation or inspect systems to determine quality or accept-
2 D.x.di,d@,[f.QC.h;Y.Wn W.v.n@y *d ability. In addition, this inspector was not solely responsible for any.S.-a f dS

W~p:x M.q W,.N+;.M. .w'WLn.O.
7tMf aspect of his assignment, and the turnover documentation packages# M cy ~V;1. m W> were reviewed by a supervisor. QA Panel at 12; Appl. Exh. 51 at 53.
W.ihok hc/.M,.o.;dhw
m.. .

. 4;.M
sne Q eXCP Ag The Board agrees with Applicants that the above reasons are sufficient*~

k v.h h h.g $5 N hki to find that reinspection or reverification of this inspector's work was

,W.QS not required. Appl. PF 124.,WI ;M %
W ,J. Qg @a

.M, ;;i
w@q.Q.;;&. / .q:

nmw
MEi. 185. CCNC PF 55 and NRC Staff PF 70 imply that evaluation or7,.g

.

I;1T'.IM6%.OQ9%''1'EJ[ reinspection of the work of certain of the twenty-seven QA personnel

M$fh.%%ENY implicated in possible drug activity was still in progress as of the date of

hhf hh hg the November 12,1985 hearing. However, at the hearing, CP&L witness

MW.U@DJ$NN@ikkihp
Forehand testified to the completion of the evaluation and reinspection@Q. M@

hl$ of the three QC inspectors whose reinspection results had not been8
G/j available at the time written testimony was filed. Tr. 10,072-75G]VhWQ|.f MR bD,9"QgJ MO. N. .' ' %. . a .g

. m. r-
. / (Forehand)..v v m.. w

Wyjb 186. Staff witness Prevatte testified that he had reviewed the results
-

D ij.W'W JW]d M S-My.M %y. of reinspections of work performed by QA/QC and CI inspectors andP.pW; Q 7(;
QNQ9 Mi f that he had reviewed procedure CQA-7. Prevatte testified that the appli-

. %a %g y'"! W Q A M M I}bf cation of procedure CQA-7 resulted in some reinspection of 100% of the
477 m e 39 -w[ involved inspectors' work, but in most cases CP&L chose a statistical# g .dy

% p8g!$;@h;$yy@@a4+ sample ofless than 100%, based on the Mil-Std 105-D. Prevatte verified

$kr $h WM that the Applicants applied CQA-7 and Mil-Std 105-D to the areas of

'MfjhyNQMp$$y.%TdNQ work inspected by each of the inspectors identified in the matrix and
y%hMT3M that the reinspections verify that the work of the inspectors suspected of

I M h d d[p. $ '#, d d $ $ p
involvement with drugs was acceptable. Frederickson/Prevatte at 4-5.

7%NN ' h5M$M6l .i 187. NCAG PF 20 alleges "[a] search of the NRC's own records of

Mt',| p W W iic h Mm ye.@ df6 inspections done throughout the history of this construction project will

|p*gp n.:.&-Qigg' nsgOM reveal that Applicant [ sic] has had persistent problems with QA." Them

-W6p% R NCAG then refers to two incidents concerning Harris Plant QA. Howev-%N'

y ,

er, NCAG offers no explanation of how the two alleged incidents sup-'

1|
port a finding of " persistent problems with QA." Furthermore, as stated
earlier, the contention focuses on a narrow aspect of QA at Harris, notB y

h, ~ h.n [9 #h
the whole program or its entire history.p

n.n,

Nh, .$ M'h, E'LN, IMN Iy.1 [
4:979. % r m g +.3
- u s,z - 8 , _.

.d^ ,

, / . , y # "- [ J. ,.? %V
.".4 n . -

..

y .-* .s .

'. N *. s
.

L

m m ...7 .,

_ '
;I f.

w _,, 3 -
-5" ,..~.,w_, - . - . -. - n.v.. ...~ . . . ,..._. ..-_ ._

,
'-

5 k. Z.. .
- ,' . m' a. ~

, x |
. . . ,

-

'

7 .:.; .>

~c .%- <
.

\.> , z 8, .,

'
,

M:.e
.,

.,
, ,,. .

,



"

|||$[ ,, , ':' 9 .' , L Y' | i.:.O k.. . . - .L A : " '' ' * " " " " " ~ " ~ '~"'"'^~'*"' ~ ~ ^ 'L,

' ;.N.gn . ,
: |n%f. |.Ur. z* U c .j:ni

,,y +- c - , . . . < p: -: -<
,

, . y Q; ~ ' .? _ 'n' -,: ,u
.: :,.

"
'

-s
^

. >>.
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'
. . ..

ow Mn A . -

L .f;B,%y y
' @,Nh$ % q.Q .ph $ The work of QA personnel implicated in drug activity has been188.

' Mr , NN.$$p evaluated. Where necessary, this work has been reinspected pursuant to
4. g Qw.5:M , ,fd.WEW Harris Plant Procedure CQA-7. The results of the reinspections establish

W i Q T ? i N,, M, w ,. '~ M :.p!:r WQtW.w M. vV an overall proficiency of 99.6% for inspectors who were implicated in
s .n-<. e

@ jY M .T.if8. @w drug activity. This procedure provides reasonable assurance that the orig-. y~.rj.1 g, %W ; . ., . v.MQ99 d inal work of those inspectors was adequate.
c .

M ;i . ,u @M,M, . m .. . .. s ~. .. . m - y.i.M2ysWWWW
e

.

M
.9. . %wyw:;ow w : . .s,'Q.a,b 5. Conclusiong:py g+$.. . g .- - > r%m. M.eimMt.M

..

,.Z f--
s o. wp y. a +$*.

:WhO;% y M; @.v'Q;twi
-

,pg 189. Drug use has not had any discernible effect on the QA program. ,P c .
jt; p:'f. d. , ,.N . c,,g +Jg r. or on the quality of work, as accepted under that program, at Shearon

< . ag

dNhdQ.-QP.g M., s v
.

. p

%; (M % d S W;{ W 2 M j' Q g,
qQQ Harris. There is a reasonable assurance that defective work, arising out

4: of drug use or any other cause, will be detected by the QA program.
n s a W f w ,c . y:. 4.. % m;& g*'

* w:mVm.Wg * A *n
O@.,s*fia.yW5t.;,.y&:y@W.%

-

'f g ! AWh+

w.styd .,f::. II. NIGHTTIME EMERGENCY NOTIFICATION
. w g y % m(s*w*1;f*G[*&.||4 m :p8 4 st|%|~ R' fq=* * s

*

.:.NG'
.

.."M.gn95.r.t Q A. Introduction and Regulatory Framework
@ 7N,@yan .W s;t) Y,.M Rm pS !

e .s. . M. . . X?W DJ 1. Eddleman Contention 57-C-3, as admitted by the Board, reads as
m

n.n.M!. @x.mm,..p, gM
ww. . .

. w.S M ; follows:
-

..; y' a m..u.
;

.L, 7, .? . u

" h * [ j @a % [ ,s
. .-. . .~ . -se ~,

.
, M The plan does not have provisions for notification at night, e.g. in the hours between

*9 fg JP, N ' $~.e,. I a.m. and 6 a.m. when most people living near the plant would normally be asleep,
*

,

4' ' y ' '- X '
-

C "

.' - ,.; N K . g { | nor does the plan assure that they would be timely awakened to take sheltering.. JJ.

action, as e g. on a summer night when many might have windows open 33 or air' ";c ' C , '.d ; %|fh conditioners on. The plan should provide automatic ph >ne dialing equipment to*,-.

y &*3 ?-_

U C f ',[d.q;y%
,T.? transmit an emergency message to all households in the EPZ for llarris, askmg

-
,

.Q *Y,i N .p. h people to alert their phoneless neighbors.,

,K .i. .y, p: .w
,

a

+ v. n J .cny nyq,. .r

MD h,h8Mhb | . Subsequently, in denying the Applicants' Motion for Summary Disposi-
*D 4 tion, the Board framed the basic issue raised by the contention as

u
- MS M a d @.M follows:c h, n.g,D)W s.. x,T @W@JM.$ a+Tr M N 'Ta7 D j i7.; mM +%

4
. Qi

1.)j ff. f . ,Mm.( .i t s W 3 ;; y

"9i 'Wij 9.W:( p% G. y.7;f._vr.h Q R?d;At the esidentiary hearing, the Applicants should address whether the sirens canA' da u: k 1, Of;

wake up virtually all the people sleeping in the EPZ between I a.m. and 6 a.m. partie.

1 , k , d.O d }$, M 'f; @f.'I' Y '[ h .
hk utarly those with windows closed and air conditioners running. The Applicants

M,gi " W T.. , should address whether the presently planned means of back-up mobile notilkation
M. C'.'sM OS Q l.2-$45 could and should be autemented to meet the "about" 15 minute standard in Appen.NMNON(y dbV % h' [. h A M dix E,if necessary.

i&nf&Dft.NKQ)[jf[d 4?$p$p. hig 2. The regulatory framework for resolving Eddleman Contention

h|d%h|5'~ f*,WQV MM1 57 C-3 is primarily derived from the Commission's emergency planning
2k&. * Yp %h.S.@y U.W vy+k.N&y|#^ib 33 The contention as framed and admitted speaks of"open" windows. The Board and parties have as-h $ b M|. 5:|t' 2 f a y .k-4,wy|.h sumed that ** closed" windows were intended. the only reasonable assumption in this context.7 p .,
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rule, an implementing Appendix to the rule, a guidance document
issued jointly by the NRC and the Federal Emergency Management
Agency (FEM A) staffs, and a Commission interpretative statement. We
discuss each element of that framework below.-

The Emergency Planning Regulation
"

3. The pertinent part of the Commission's emergency planning
regulation requires that

means to provide early notification and clear instruction to the populace within the
plume exposure pathway Emergency Planning Zone have been established.

10 C.F.R. l 50.47(b)(5). In view of FEM A's participation in this conten-

,

tion, that portion of the rule concerning the legal efTect ofits positions
in licensing cases is also pertinent. The rule provides in that regard that:

4

In any NRC licensing proceeding. a FEM A finding will constitute a rebuttable pre-
sumption on questions of adequacy and implementation capability.

10 C.F.R. l 50.47(a)(2). This means that a FEMA position on an issue
; - e.g., an expert's testimony whether the siren system for a facility will

produce certain sound levels or arouse certain numbers of sleepingj
people - may be accepted by a licensing board if that issue is uncontest-
ed. But if an intervenor contests such an issue, the rebuttable presump-

.

! tion " dissolves" and the FEMA testimony is given no special weight
"beyond that to which lit] would be entitled by virtue of the expertise of '

.

the witnesses and the bases presented for their views." Metropolitan
,

Edison Co. (Three Mile Island Nuclear Station, Unit 1), ALAB-698,16i

/ NRC 1290,1298 (1982), aff'g LBP-81-59,14 NRC 1211,1460-66
(1981). See Southern California Edison Co. (San Onofre Nuclear Generat-

*

ing Station, Units 2 and 3), LBP-82 39,15 NRC 1163,1213 (1982).

.

Appendix E

4. The Commission has adopted an extensive Appendix to its
emergency planning rule which elaborates upon its basic provisions. See<

Appendix E to Part 50, " Emergency Planning and Preparedness for Pro-
duction and Utilization Facilities." Appendix E is cast in mandatory
terms. It was duly published for public comment and thereafter formally
adopted by the Commission in accordance with the Atomic Energy Act
and applicable provisions of the Administrative Procedure Act (5 U.S.C.
{{ 552, 553). 44 Fed. Reg. 75,167, 75,171 (1979); 45 Fed. Reg. 55,402,

365
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55,408,55,410 (1980). It therefore has the force oflaw. Appendix E pro-
vides in relevant part that:

The design objective of the prompt public notification system shall be to have the
capability to essentially complete the initial notincation of the public within the

.

plume exposure pathway EPZ within about 15 minutes.

Id. l IV.D.3. .

NUREG-0654

5. Contemporaneous with the development and adoption of { 50.47
and Appendix E, the staffs of the NRC and FEM A developed a guidance
document entitled " Criteria for Preparation and Evaluation of Radiologi-!

cal Emergency Response Plans and Preparedness in Support of Nuclear
Power Plants," and usually referred to as "NUREG-0654." The guid-
ance in NUREG-0654 spells out in varying detail Staff technical positions
on how applicants can satisfy the substantive standards contained in the
rule and Appendix E, in the same manner as a Staff Regulatory Guide.
In addition, FEMA has developed a more detailed separate guidance

i
document entitled " Standard Guide for the Evaluation of Alert and

} Notification Systems for Nuclear Power Plants," usually referred to as
! " FEM A 43." This is the standard guidance document applied in FEMA
I fielo reviews of the adequacy of siren systems, such as that proposed for
: Shearon Harris.

"
. 6. NUREG-0654 contains an Appendix 3 "Means of Providing

Prompt Alerting and NotiGcation of Response Organizations and the
Population." Two guidelines in this Appendix are particularly significant

,

/ to an understanding of the regulatory framework issues that arose in this
| case. First, Appendix 3 states a guideline for acceptable siren sound
j levels, based on average summer daytime conditions. For rural areas

like the Shearon Harris EPZ (2000 or fewer people per square mile) the
sirens must provide sound level coverage of 60 decibels (dB), or 10 deci-
bels above ambient noise levels, whichever is higher. Appendix at 3-8 to
3-11. Second, with regard to numbers of people to be alerted within
speciGed times, Appendix 3 provides that:

.

The minimum acceptable design objectives for coverage by the systems are:

a) Capability for providing both an alert signal and an informationalor instructional
message to the population on an area wide basis throughout the 10 mile EPZ, within
15 minutes.

b) The initial notincation system will assure direct coverage of casentially 100% of
the population within 5 miles of the site.

366
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, ' . - ' c) Special arrangements will be made to assure 100% coserage within 45 minutes of
. *,

.
,

the population who may not hase received notMeation withm the entire plume expo.# '

.
' ' *

;. j, . ,,
,

* - sure EPZ.. , 1G -
'
,, ,. .

,

. ,m .-
, ..,, : ,. ,,.,.

* . f . ,J ' ,n . . /d. at 3-3.4

Ph, . . , ',
'?; .,.

< . '
' - - . . - 7. At the summary disposition stage, the Applicants, supported in'

.. ,

. E d%, .; g. . A,I., ' . .*
? Y ,,J . I ' ' Yf.W - principle by the Staff, took the position that the Shearon Harris sirens

,

, . '. . 5 fd had been satisfactorily reviewed pursuant to the NUREG-0654, Appen-*
4

7.' d .h'a ' /. M . A N, /J C dix 3, and FEh!A 43 criteria, that those criteria are binding on licensing

$1[.'. d'. 7.[yg g X/
. q [g,y%.' t. ,' .,y, . boards, and that h!r. Eddleman's nighttime alerting contention should

'

5C v.h be summarily dismissed without any showing that the Shearon Harris

> $rS' f.1.S.'.i ,. $ (.T[.i .?r.
E.6. Si * ;..'% sirens would actually wake people up at night. We rejected that position,'

.

%'y @f,'d.q'(/f-R holding that the NUREG-0654, Appendix 3 and FENI A-43 criteria were

i Q ;p ;,y @2, N N:- S, ..M..C.@ G !:
.

A' not binding against a contrary contention. hiemorandum and Order of

('f, ,$:.W;'s< February 27,1985 (unpublished), at 3-4. The contention was then
..;p a-

A;W{,''? - - M ',. .< |M ', 9 {- heard on its merits, with both the Applicants and the Staff presenting'

yi'[ j . 1, , ,j ' ' ; *Ay4 . detailed ar.alyses of nighttime siren sound propagation and arousal'

g
..., ;, probabilities.. . g. 6.c . t . ,.,,3

.
; ..

. . .

N.' M ' ,.f f ',.; ~ '*; ?,...~
Applicants continue to " maintain that - where fixed sirens are selected

.

8. In their proposed findings following the reopened hearing, the
,N. W '.. ,, m . ~ '*

'
. ~,m , , 2' ' " . . , , ' . # . the numerical acceptance criteria are quite clear: under average'

, s

.. 3|. - sum _mer daytime conditions, the siren level must exceed 60 dB." Appl.''/
,' -

.

'

,

PF 6. We understand the quoted statement to reafTirm the Applicants'.> -

earlier position that, as to required sound intensity, a siren system need'g e
,

only meet the 60-decibel criterion, daytime or nighttime. See Tr.'' - '' ' '

,s.
,

10,458-59. The Staff position on this legal point is unclear. On the one'',} *
. ;

hand; the StatT does not go so far as to claim that the NUREG-0654- >
, . , . , . . ..

' :r.. Q , y ~. .' W / . N nii.merical criteria have the force of law, only that they should be given

M, hyh?|'.N..,s.,.s .kb'MN!"%y
" considerable weight." Staff PF 9. On the other hand, the Staff sets

R Q..* A , ,,u,. 6. A .6'6
M Mfsy forth at length proposed findings based on the 60-decibel criterion (Staff,M if-J f,

^

|9.z. .s -
PF 26-43) and asks us to find that, based on that criterion,"in the Shea-

-

/g. . W.q.c . ,7 . ;. . c #.. ;> .,,.es,..

;/M.,7+6 NM A 7 N,f.y :JL t(@ ron Harris EPZ almost 60 percent of the residences are exposed to ten
:

t <. t. % times the sound pressure lesel [60 decibels) considered by FEN!A andg.g
, my@

..

.
.,.'G . ,, . . , ; ,,, , Jie n. .f',','', NRC to be adequate." StafT PF 127. In light of these statements, we',' - "

' . i' ..
'

'

/.f reiterate our position that this nighttime alerting case was properly heard

..-[.-),W..',J., ; 6.h'4 }. Q:jf.h,i
.. c , ,

.f, on the merits, without regard to the " summer daytime" 60-decibel crite-"

' f. O W ; rion urged by the Applicants and the Staff. The Board's position on thisT - ., r '

97 jds[(hk).;-f.M[.jh
-

) 'h)5 h threshold legal question is as follows.

@ d4 9. Apart from the effect of an interpretative statement by the Com-

h hif,can. p.gM.Ni? N[ M $.tions as attacks on a rule is unsound in law and (at least as to the 60-

.t/? C J / mission (discussed below), the argument that the NUREG-0654 and

R,$
FEh! A numerical criteria are binding on licensing boards and bar conten-

w y. ,. ,...g.j g%,

.s . ty , . ' ' ' r f '.' -.2 4
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.
~i &. , . decibel criterion) in fact. An Appeal Board decision in the Three Mile. e
~

p i. .4 /sland litigation, cited above, deci3ively rejects that argument:Q;ci m ? ' ; s .~ : - -.

'A..'
.

- ' ,' *..W
1 7, , .

. s. .

V . g c .''2:
O p N. y

,pt,- j D C ,. f,.:.' We agree that documents such as the FENIA lindings and determinations,
. . .' L .

c
m i' g* , . yn.

. NUREG-0654, and FENI A-REP-2, somewhat like the Regulatory Guides, do note .h .- , . . . , . ,

6,.; 5
O.{. W [M ( g'[Li [ % . ' 'd,$' Z Q'1

rise to the level of regulatory requirements. Neither do they constitute the only
_S . G i- .$

.fid.Q ff
- ' method of meeting applicable regulatory requirements. Cf. Fire Protectionfor Operat-

4T: .1 ',N.3/ rT, g t.; / ing Nuclear Poner Plants (10 CFR 50.40. CLI-81 11,13 NRC 778, 782 n.2 (1981);f.1 ., .,M L.O ' ':$[,U *.|,t.'i;t|IF o bu.
ieyp y Gulf States Utilities Company (Riser Bend Station, Units I and 2), ALAB.444, 6

V - Ni$.\, k.3gW,7 'I+//jt;.M.d4[ gy.$
:n Q w ,y. NRC 760,772-773 (1977). In the absence of other evidence, adherence to regulatory

guidance may be suflicient to demonstrate compliance with regulatory requirements.
. ' G )4

'

t [ ,. ., [;.,.; N ; }I/.4 ? [X G,(;. W
Pention for Emergency and Remedial Action. CLl-78-6, 7 NRC 400,406-401 (l978).*

y L .Q ,. :Q. g Generally speaking, however, such guidance is treated simply as evidence oflegiti-
N

..

% ' E. . .I 4 .g W1 | mate means for complying with regulatory requirements, and the stafTis required to

h, y%.$[y.s.~,)/
gry /;4s #* M W b iL' M .*d demonstrate the validity ofits guidance ifit is called into question during the course

f . . ' .m$hh,h,de.g;. (>y [ wgf. g ( Station), CLl 74-40,8 AEC 809,811 (1974).
? .h,h% oflitigation. Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power

.m, e -

;, , r n , ;, 37. , c
. .. , m - ..

, .

; |W if ,~. e ALAB-698, supra,16 NRC at 1298-99. This Board, of course, is bound-
,,.

Dd.M..%_ N Pu. .d. w'! W. .N. by the Appeal Board's decision. We note, in addition, that the Appli-,.
.

.. ~ C j.+ ' ,: b M ;(| s: cants' argument is foreclosed by the Administrative Procedure Act.
.

,,a, ,;,"/' - - 9 'b Neither NUREG-0654, Appendix 3, nor "FENIA-43" has ever been pro-
. X 9i posed as a rule for public comment in a rulemaking proceeding. See 44' -

' a Fed. Reg. 75,167. The same is true, specifically, of those portions of
, NUREG-0654 to which the Applicants would have us attribute binding

'

.

'

' ,[ _. '
effect - particularly the 60-decibel acceptance criterion. Nor do these): ..-

regulatory guides come within any exception to the Administrative. , , s* '

Procedure Act's requirement for prior notice and opportunity for publicc, ,
_ ,

G ' n.- f-kQMQ comment before a rule can become etTective. Compare Union of Con-
4-

.

h
w-p s; v4 i ; y .W . ,'72 cerned Scientists v. NRC, 711 F.2d 370 (D.C. Cir.1983). Therefore, they
2 J p g S, c :v@ s$ p'Tr m W ;.3 are not binding rules.

u r .;

$ h h' jfd3 %qhh[ 10. Any claim that the 60-decibel standard is a binding rule forjudg-,

-?@yfy p. y>S,',g.ygg, .-y,g. -ing the adequacy of a nuclear power plant's alerting capability under
. o . m

7- f C a % /,MWig a. nighttime conditions is unsound in fact, as demonstrated by the record
' ' . _ ', ,ff; f ,3 . . ~,y.% o' on this contention. As'the record shows, a 60-decibel siren sound level

j. - * 4 , , c'.
.

*

; *. w/., . ~ n.- . 7. ". . f
y

at about 2 a.m. would arouse only about one-third of the residents sleep-. . , .

.. v? w . , ing alone in houses with the windows closed, or one-half of the residents
. . . .

;.
. r ,.

d ' . ffi [. . . m : . . ,E .~ 4f \~ ,, . in households with two adults. See Figure 2 and Finding 56 below. Two-
.~

, ,

m W %m.jh h;m|:.gq,k,f.4
g j vi%.,
hk [

.

,q' thirds to one-half of those residents would sleep through the sirens.

h Assuming that half of those alerted would then engage in " informal
36 ..&m. ,/M&~a. alerting," some 25 to 50% of the sleeping residents still might not re-

#y *g<M.m
s

gis s w W ceive a timely alert, if they are in a 60-decibel area and their windows
rwct.N.m1g n ~

&.|Q|Q'ifQ:'QT|f ',Q|Op, ..Di,f..
$ tiE are closed. Whatever flexibility may inhere in the " essentially complete"

Yh iY|?(<f
\%- M. . _;*'
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- - . _ ,- w,a. w w
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4L ', , . .

: .

.. .
. . .

x: _.

, w. u. . ,n . .~
, s . ..

.

- . - or " essentially 100 percent" criterion for numbers of persons to be alert-1 . ~.;g. ,

ed, that concept must mean something considerably higher than 50 to*

:.ff;; ;. 4 'j.' ' .- ' '
,

$$@yJh y1;7' ..
,[l JWL K C ,% w.; 75% in some parts of the EPZ. Given the well-known facts that people

'

W go to sleep at night and that it is more difficult to arouse people than to

VEJ.. .9. .
.

t

.

get their attention while awake, we find it surprising that FEMA has
, y. . . . .,% !j ';.'

. 1.. ;g,.,
'

.

adopted an around-the-clock acceptance criterion (60 decibels) based ex-d ' ? f..m
' S..%a

. ,

clusively on daytime conditions. Tr. 9916-17; FEMA Testimony of
&;. IN6N' O. Cr. i.'vY,; M J ..
S'
gd

w . w; m. M.n*.;6 W .
Carter at 13.34

e .w.n. .., . m.

+.. ,u . .n.v ,9. s. 3. ;w. .

Mv /, h. 9 4 7- t g '; *g .J& + '..H. .

yM Qy$$$?& Y'$||.'"' J.ti' .' t
a .

*sM e

h5h. . -

Commission Interpretive Statement

N E M, e .c w .;. u w .- r . g ,,:..
+r-

OE n k O S;'' , 11. Certain provisions of NUREG-0654, Appendix 3 (quoted

. $, M d % ; @ N . M .y gW #f R @Q d M i.W; M yabove) differentiate, in terms of numbers of people to be alerted and

hp, alerting times, between the center 5 miles of an EPZ and the outside 5-

M k h N 5 M D h '5:M.:f;k y to 10-mile ring. Following the initial hearing on this contention, a Com-
5 mission interpretive statement concerning those provisions first came to

SMM L$g:.;D..Cjf $!/,'.- +0- lf* our attention. In our Order reopening for a further hearing, the Board9.pmQ ;g,

Mid.Z ;.y. ~ . ',x,g: . ''W.Uf.i c:cfd ~ 1 ; ;# discussed its tentative views on the legal effect of the Commission's

M@ w as
%

.

am statement as follows.
12. "The Board believes that it should make separate findings on the

' $ N<R g K K[ . ';'. n .; g e f
w-i

# arousal capabilities of the Harris siren system within (1) a 5-mile radiusJ ' ~7 C
7. d. ' .

-

i (. -
. ." ! ^J . .qF of the plant and (2) the area between 5 and 10 miles of the plant. Our.

. . . .

primary reason for focusing separately on the first 5 miles is the Com-
.-y( -

. , .
"

- ..

mission's endorsement of that distinction in a 1980 ruling rejecting a pe-' <; , - , ,

a; ,
tition for reconsideration of the 15-minute notification requirement. See''.;;S.6, m,;y
final Rule on Emergency Planning, CLI-80-40,12 NRC 636 (1980).." M

-
.

,

..j . 7 - .- ;,
- Among other matters, the petitioners had relied on certain August 1980f

i a +: testimony of a FEMA official that full compliance with the 15-minute re-
W', . WM L dM.jj' quirement throughout the entire 10-mile EPZ was impossible. In reject-

'

:.4< ., . . .;3.
.*.

.. ...

h [h fp.$'M.M.$M;N.-MO?*, .Ing that argument as a basis for relaxing the rule, the Commission noted
,6

%...C??.;j$,N,%88%|.a- |'.p;qf5 with apparent approval that

;;(WQ ''U?.4 r .s$ . ,iW ;*
e..y . . . m y -

subsequent to the August 18 testimony. FEMA agreed with the NRC that there'|4f,y';($)fisyng'',,T %.t ' y -.i uq

I' '. f .j.5J .- ought to be a design objective for the 15 minute rule out to 10 miles and agreed to
the design objectises described in NUREG-0654, Revision 1. In the January.1980

,. k. t i . S M ?, : , . ; .j' " ' *M, h kf4 h ' h,',...

Q*.;.jia ,.jd,J.j . . , ' 'l - , ;p
s

. .- version of NUREG-0654, FEMA and NRC described the design objective for the-4

notification system as assuring that 100 percent of the population within 5 miles of' *
,

~ , s,1 ? . 3, g,

h,g ,.e t ;c. ~.-.. , w. . >gWW' N[.,Q; .p^&y -Q'g:g&.g%re ,
,g w m

_ -:,4
: i .

s yj' - '?N f
p 34 The Board fleds Mr. Carter to be a particularly authoritative witness since he was the author of

}h' |h? 0*j - . FEM A-43. In response to Board questions, he testified that, in preparing FEM A-43. "I did not assess

Mgh4 +/f%g[q(hn.gf.8M* c.'.*b ',@Y :dthe validity of the requirements" and "I did not consider the question of nighttime /early alerting of)fc
4 ,DJf4 K. A ,A "".6',.9' @ ;%-Y;

people." Tr. 9917. The Board believes therefore, that conformity with the FEM A 43 guidance still'? .

$s}un]ll@pe .9 y n[.;[m.;d*?
leaves the issue of compliance with the Commission's regulations as an open question when alertingtD; a,

b "..h$' . f ~ * - J eeping people is considered.t

a
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', b :M.<.? ~ &on
h ._ ;{b.;3, b., ... W .a

1

^ s * ?< ;4, '* W-~.r'
,A T&; - e *m. . . ,7
- x .,

hef)f g bM #

W M,.pY%!d M l''. @{ 3',fiw.. [M the plant and 90 percent of the population within 5 and 10 miles of the plant could*

Qna y.M% ;F: - M'- receive notice in 15 minutes, in the November revision, FEMA and NRC modified4.,

hhI' .b h b M.' that guidance to be essentially 100 percent of the population within 5 miles of the

[y ,y M Jp f,t; W[ S (4s,j,iNM Wh.E D. '$ NIf* ' , .' ihowever, that a system be designed to provide both an alert signal and an instruc-
,. plant and no specified percentage out to 10 miles. The NRC and FEMA stillinsist,

h.N,.Yh.kdW}/ *y. 6@$[h %| $ N
N * 4, tional or informational message to the population within the 10-mile EPZ within 15

Dy' @- , 3' A minutes. The lack of a specified percentage from 5 to 10 miles is to allow plannersh

L *4 [[fj the flexibility to design the most cost-effective system to meet this general objective.

. k

( . 7,j[ftgq@@,.sq@y@p:w
1

. % g @eg
g Id. at 638. As we read it, the quoted Commission statement constitutes

A 4@kk. d.MW..w.pg@y
an endorsement of a distance distinction within the 10-mile EPZ - that2

h p the rigorous ' essentially 100 percent' standard should apply only in theh
p%. aa first 5 miles. Furthermore, by its apparently approving recognition thatw a e. v

Mh-[.M. wMYIfdggdp*bhygg
me

M% [ the FEh1A/NRC staffs in NUREG-0654, Rev. I had abandoned a 90%

nth @@g$ yE'!n
lt! alerting requirement for the 5- to 10-mile area, the Commission, at least

M*3;S -W#v by inference, has indicated that a 15-minute arousal rate of less than

[ % h N [ W- 4 -@ wh@g
Oa.gr .

e4 w 90% in that area might be acceptable."<-

7N
.

D 13. "The legal effect of these Commission statements is unclear, It

h N [|[f ' h @-Q L W;@.!M ? M $ $ @Q[ [G ''ff.h
can be argued that they are mere dicta because no changes were made

9.yfMMG ?ddi tpg in the basic notification rule (f 50.47(b)(5)) or in the more detailed im-
plementing provisions of Appendix E. Aforeover, the Commission

'%W }'Qi2%%Q % stated that the relief requested by the petitioners was being denied. The
. A M ,f n " '," jhJf.. % '.% > fact that Appendix 3 of NUREG-0654, Rev.1, differentiates betweenm g. py, a , -

. notiDeation levels in the 0-5-mile area and the 5-10-mile area has no, .~ - ~
.

a

~.N,Mn. 4. 6W. * ~J. 71
'

3,. ,2 binding legal significance (apart from the effect of the Commission's en-

d i h .: K j % @ % . .
m e ....v

.. ,F.4, .< Q dorsement). That guidance document does not have the force of law.
*

7 <

2 3..W e * J ' Metropolitan Edison Co. (Three N!ile Island Nuclear Station, Unit 1),w r

h* mop N 9 ALAB-698,16 NRC 1290,1298-99 (1982). Finally, no party has argued@, % "NS@y ' ' D +.
3

hh iQQ[
. to us and the case was not heard on the theory that different standards

%h.k! M h)g${
~ might apply in different parts of the EPZ." .

#

I k
'

14. "On the other hand, as a matter of legal analysis the quoted
*N b.ewy f<k;jpj:W W.mM e % .$ Commission statement can be regarded as an interpretation of this rule.

As such, ,t would be binding on licensing boards. Apart from legal analy-g 4 i
dF;Q$,p'. dM sis, we think it makes good practical sense to distinguish between the 5

I

@$NtM/5$'7kkh[Ms%7M M[j,d.Q h GQM"d ,,IM hazard and would be likely to need more rapid notification in order to
and 10-mile areas. The people in the first 5 miles are closer to thej

khMkt% T[' take effective protective actions. Aloreover, it appears to us that if we

M M[ . M @j $?s are to give credit for the phenomenon of ' informal notification,' in the
5 h.),r

Y' [d % %
5& eircumstances presented here it is likely to be more effective in thegj z &[ ! , h! P : than in the sparsely populated areas in the first 5 miles. Furthermore,

more heavily populated areas outside 5 miles, e.g., the town of Apex,
t

' T.9 %y ..y;hx .d.N,@
the quoted Commission Statement contemplates consideration of cost-

A , #.n . .M effectiveness in choosing among alerting systems. It seems probable thatj
:.s

^$ @;GQ 'd , p . - q ' .a ' ,
. . . .
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'

~Wid, .ii', Q .li.(;, % .,f, '' the cost of augmenting the Applicants' proposed system only within the
S ,

. .

.qg! 4 4 ~t SO C. 5-mile area (about 600 houses) would be a small fraction of the cost of.

i8,Q//S.,N..- 4 f: ?." augmenting that system for the entire EPZ (about 7000 houses)."
ata yf 15. "For the foregoing reasons, we propose to make separate findings
y py+ g.p,M.g pr . . q . -, ; s. for the 0-5-mile and the 5-10-mile areas, as well as for the EPZ as a'g&g

f . w . .
i; .v .

v .
_ .

yn$y, y? MS$ 9f; y'U
whole." Unpublished Memorandum and Order of January 16,1986, at

.
'

d' Wk&m%.?c:dy: :M x:. 2-5.

M,k;'QND'R.M. e.~[. P:"9.n,:- wy w. 16. Thereafter, the Applicants brought to our attention a per curiam
w

D.
6 Order of the U.S. Court of Appeals for the D.C. Circuit, dismissing as

W ...(, , A ...X.sc.M A.;. .W E7
., + s@;-n %.m,.,i e,T.:

-

. moot an appeal by the Duke Power Company from the Commission's
ym&p:;iWygy% ::.w.y

s',g l
o m . :"4. ..&

% '.y D. 4 4 . H . J y Y k .. y. w :, ~. M~ ~ . ,
Final Rule on Emergency Planning quoted above. The Order states thatp .

f-5i.9bC +9 Y'N.
. c.

1,.Q|Y/hd%dj';i@hk,'D'Y:. h iW.N'|c ORDERED. by the Court, that the petition be dismissed, since there is no live con-Q
Ih ki kbh troversy before the Court at this time. At oral argument Respondent's counsel gase

MUtTEM[M N $[hM. ' unequivocal assurance that Respondent will judge Petitioner's compliance with the

"*:NR 7 2 ; QTJ T CE 'A '-$',h*1,T-q
rule according to the standard of performance criteria promulgated in NovemberM@C.*'7: '

./ 7 ' , 1980 jointly by Respondent and the Federal Emergency Management Agency, and

.$ YAM MDM[M?|1% W.i, s " >cM Petitioner's counsel stated that this would be entirely satisfactory.

4.M,%,." $[hh$[ .b . ' '' Duke Power Co. v. NRC, No. 80-2253, unpublished Order dated Septem-
j', D W : *>

hhd
.~ ber 29,1981. As we read it, this Order lends further support to our con-

M@ @g @nHA W .pS p..D$Yk di ' 4. . clusion (no longer our tentative view) that the provisions of
g f . c;7;7M . - NUREG-0654 concerning numbers of people to be alerted and times for* -

.

alerting in the 0-5- and 5-10-mile zones have the legal status of a Com-Mf,4'.N . ,N,m; g & f L W,'. ..s. r .
k.D.a

m v mission interpretation of 10 C.F.R. { 50.47(b)(5) and Appendix E to'
.

.1 |fy f gr + Part 50, and thus are binding on this Board. This legal status does not,
,

;fiMd.j,4 : however, extend to other provisions of NUREG-0654, Appendix 3 -
M.MIM ' N/; i f. ' 'WM _ , ~ '' ,L and specifically not to the 60-decibel summer daytime criterion - which

h62hhgfW.6De were not before the Commission or the court."

M Thp5M@M 17. There remain the narrow questions ofjust how high a percentage

NhWMMM@y of residents of the EPZ must be alerted in 15 minutes - within 5 miles
'L of the plant and in the 5- to 10-mile outer ring. The Commission made

T. wha 2R919W'.J ' ,} ''. it clear in adopting the rule that not every person must be alerted. 45
4-

% %'7Af.W {
Fed. Reg. at 55,402, 55.407. Appendix E states as a " design objective". .p.Q :7 x. M * . Jy -.

* $' . ;p ,' [ | that notification must be " essentially complete." Similarly, Appendix 3[*[! -
-

-. h a* m. n
~s., , t. c . 4 ., * . .,

- v J *T ,- -

.m.m.g Q . i . e ric :mu. c . - : :n v '., q .
*.h, ~.

v-
. ,s ; ' i^ ;- t

~1
.

.

. k h d. %[ . , [. . . ., 'f; Dit might be suggested that the Court's reference to "the standard of performance critena promulgated

A.% -[j A(p3DMM ) ff*V[.u"h.Nd Y%..g g f6 k h
'; would carry this unpubhshed order far beyond the scope of the narrow issues then before the Commis-

in November 1980" implied a judicial endorsement of NUREG-0654 in its entirety. such a readingJ48

i b,%p Mgn @" sion and the Court. The Commission's opinion does not discuss the FEM A 60-decibel standard except
g%A

p *M@-Z.'g#W @Q'Og,M%)M QQ. W y;J.A ,.h) A
W G. to note that a 68. decibel system is more expensise than a 60-decibel system CLI.80 40. supra.12 NRCW

, 0 p. .*e . at 639 n1 It is scarcely conceisable that the Commission would have intended to endorse 60 decibels asM r.

' SNQ v p y;.y *% a uniform bound. level cntenon. had it been aware of the gross inadeqiiacy of that criterion for nighttime.

' 3-W. , :$7.fr %" j''jJ ~ hag *,,
alerting. The hearing on Eddleman Conten6on 57.C4 apparently represented the first hard look the
N RC or FEM A had taken at the special problems presented by nighttime alerting.9 ''. ',Je
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'U; S O @ $ M. w +@ of NUREG-0654 (as endorsed by the Commission) calls for a " design

M.;f.[,M$;M@D$O.q
.

ijy gf objective" of " essentially 100%" in the first 5 miles and no fixed per-'

U- N+M. 4 ;;j e@ d..i d., N;,.. m p ..M>c , W; g. p.g- Q.3. g; 2:d1reference to " design objective" apparently means that a system must be
3 , '.p ; b W centage (but inferentially less than 90%) in the 5- to 10-mile ring. The: . .,. ,

NG.+ y.2- designed to achieve the " essentially 100%'' criterion but that, in actualm; = .. .:a .-

bq@. . . . , .6MQ. . M.,m ., 'e.T.~d. practice, local conditions, for example, might have some adverse affect
..

$i. N .N'd O M E@.+t,-
'

'g. N
.q 7d. .s. ;,&.pg %4 U.D.5h9 on performance. The dec.ded cases (not .mvolv.ing mghttime alert.ing)

x

#g. f .i i

I:M M, hold, without specificity, that not all persons need be alerted in 15 min-

M @hp m% u @M N h 3, h' ? W ; W ,ggy:t utes."In these circumstances, this Board believes that reasonable assur-

g. u.s ~gefv;e.. ance of an alerting rate higher than 95% is acceptable in the Orst 5 miles.~.www;y:g.yg., ,2" ci p s ,,w O.. As to the 5- to 10-mile zone, where greater flexibility is allowed, wey n,
.t-n..J- s.g.

vp . . q . m, w . w %. e_ n,A. b, q/ N ,
m g. w 6. think it unnecessary to state a minimum criterion. However, we hold
r:4

. Ar

. ; c F. W' g ."- M A p M, % .
ri. * that the level shown by the record to be expected of the Shearon Harris.

&v.Mp .W p O C.g.
W:nm

system - about 90% - is clearly acceptable.
.

s .

& f $ $ |f; k W] ~f

W. W dr,W.x r u.Sh?u

f gp@pm@qcep. 4.u;;mM'q|J
:

L b B. The Witnesses-

y'MG.g.W %v:gr.%?%'y 18. Applicants presented the testimony" of Afr. David N. Keast, Dr.
.g.

k @icg?hWW%NJ M: Dennis S. Mileti, and Mr. Alvin II. Joyner on this contention. Mr. Keast
,

ie

.M.e. 9 y, M .N ?) N . 3 8!y N. .g&., w u is Vice President and Senior Project Manager with HMM Associates,
. - ns

., g . G. -% ..d. e. g .:d.' Inc. Mr. Keast has an M.S. in Electrical Engineering and specializes in.< -w.,y '. < - - .m y;. J f r.ublic warning syste a studies in his role as Project Manager for HMM
m

'

y g p , y c.3; a [Uff: ,SS; t -
y w. ; y. " , - and notification system in response to Eddleman Contention 57-C-3.

Associates. Mr. Keast was retained by the Applicants to analyze the alert

hp.fc.r ['" '', Dr. Mileti, Professor in the Department of Sociology and Director of the
^

.

M$ % >Q 1,6 Hazards Assessment Laboratory at Colorado State University addressed
'

0 h ? M i % . G.f: N J, U l. @ i. ? ..
1

73 the informal notification process that occurs in the event of an emergen-.o-"6 j%.
.

@ $ g h l|. g .m@ diMod Division of Emergency Management (DEM) of the North Carolina
Mif . . - i@ cy. Mr. Joyner is the lead planner for fixed nuclear facilities within the,p

7

,'7'k[fgh%@idh?* Department of Crime Control and Public Safety. Mr. Joyner's testimony
..k N T!S addressed the mobile alerting that takes place in addition to the fixed

N.y %g@w/w@.M.'N. W. .+h
"

~m)1 v/

w: bd |.t' . siren system in the event of an emergency at Shearon Harris. Applicants'..

MN iMfpCMG Prefiled Testimony of Keast, Mileti, and Joyner, ff. Tr. 9375.

khhh[h:Ay.,..Q|3@),,M,3N h .h h19. The Federal Emergency Management Agency (FEMA) called a

GvW;tg:.4 WWr panel of four experts under contract to FEMA (T. F. Carter, V. M. Lee,| Y
r3 ...n ? ;.4 .:

. 2

c* 6%: q1
' h N W$[:'P % m e(L.W**h-mMY .H

~

h, ' p(e
,,

. M if
j ',.

W W'~ 1
.b; h Ser Duke Powr Co. (Catamba Nuclear station. Units I and 2). ALAB.813. 22 NRC 59. 77 (1985);r

b, Pactic Gas af Elenric Co. (Diablo Canyon Nudear Power Plant. Units I and 2). Ln?.82 70,16 NRC*

d #. 3 .4 756. 774 (1982),w

p J'?m k O ..EhhbMb M The Board has received Applicants' " Proposed Transcript Corrections" (December 9.1985). "sup.
Y j 2. N M M ,

( Apnl 4.1986). These corrections were unopposed and me grant Applicants' request that the corrections^ g %Q;M'dt*J*,$fj@.A);Q.ili,' MP ' plemental Proposed Transcript Corrections" iJanuary 2.1986). and " Proposed Transcript Corrections"
*

Q' p
,., E$ I ') kh hp ; ,j be incorporated into the evidentiary record.

Byg , s .:p: We ,# 1

i;y q| r.p ~
,-.

,:x =. '~

T, e.g.~ e 1 -i 372
"

--~
.

n

* ,a e ~ ~ ..w g .rs.. ,ewy .- + = = . - af.. .e - r -e e . .- . m w ~w. .a.

;
' c ; y .

.

II -

~7 ; . .
-

|.

hw. . ,



-y - m m.y:.w s. g. m q p,1, q,.:g:? & e , ,. , w' .

fig d| W+9. % pO%q g ,, .s . . , .. .. . ,. _

W W &, -9& {h w>p M
.

"S- ,,.:,- ' ;?.a M M;#!
a n:%>% . ,; mag % M Wp- . n.

g&. ,
-

w ?p VMiu,L %v% . p ;' n.:

Dh.. a..NfiNkN$# NN 'W ^M '
,

N C ' NO T Ar '( 'NN,E '

N -

..
-

' I)'z +s < * '

s *
- 1 ,. M*~~ = "--~~;- L. _ __ w_ . . , ;, a ,,; (~q, % ., ' , . : (-

.u j ' ' ' %^4 /- - *
_

, : ,7 :.-
|: ?|13*j ,5

y p ; y? .".a..+ -

e , ;1s *

-

~ . 'n.;

M_ MY[ - ,Y ': .)
@ y@NmWhWc,v;/ . . . . A . , K. D. Kryter, and J. Nehnevajsa) to present testimony on this conten-

wck m vww' .4 . . ice-Pres. dent, Consulting Services Group, Interna-tion. hir. Carter is V. iMQ .176%W'$)M:
. M M & h?' h,., tional Energy Associates Limited (IEAL). Str. Carter held various

yk.W!.7n$M,N[MD'y(
d fMNA WinM.f. management positions with the NRC from 1975 to 1982. In his last posi-

MM$$$M tion (Deputy Director, Division of Fuel Cycle and 51aterial Safety), he

M. NMDIM% NTM. had the responsibility for formulating the emergency planning policy for

Wf.$|Qhn;,f,O]%y.W(
!$p all fuel cycle facilities. He was also Chairman of NRC's "Three hiite

gf@6WMM@k$.h Island" Task Force on Emergency Planning. Under subcontract to Ar-

ff k b gonne National Laboratory, hir. Carter was the principal author of

Th t.k[khs.
@Y h' % % m A. #)@!.8 Nw - %%$NMh .T #hMNSystems for Nuclear Power Plants." He is currently hianager of IEAL's

%i J FEh1A-43, " Standard Guide for the Evaluation of Alert and Notification

$yM@,
m

fWQd project to support FEh1A in the evaluation of alert and notification sys-
P M M.@,W@.M WQ M R@N M tems at nuclear power plants. Under FEh1A contract, hir. Carter con-

M.hNh %'MfdM@
vened this panel of experts to prepare testimony in response to this con-

Mfh, e .. A MW tention. FEh1 A's Testimony of T. F. Carter, ff. Tr. 9690.W
h@..y@N,.. ~ ?R..m&.e . m . ,:6~M@ %u b

u
20. Dr. Lee, who has a Ph.D. in Noise and Acoustics (with a minor

: %w 9.:,6 +U M
'

n- is Pres. dent and principal consultant of Analy-
P' N Q $c,ce bR in Apph. d N1athematics) . i

. ..

eMq $ m; @ O $ gjf'E g -4'g: sis & Computing, Inc., specializing in noise assessment and acousticalt

N p i ke,h5I M y S D ; y g design, communication and warning system design and evaluation, and'

4MINNM computer modeling. Since June 1983, Dr. Lee has been retained by
w 4 % m p) M ,$3gggjy.m p. IEAL as an acoustics consultant dealmg specifically with the sound-level

h MNhh[M.we.-Nk . , coverage evaluation of nuclear power plant fixed siren systems. Dr.

N$$,N 57Nhh:,.|{? Lee's prepared testimony presented his predictions of the acoustical per-'

Wyd GT ,MQty formance of the Harris siren system. FENI A's Testimony of V. 51. Lee,

MS.;>j m .'+:;q. .;Jb dj_g..nd c3.m ff.Tr.9690.
,,s~ a- c .

13 hi 'M E _ 21. The third member of the NRC Staff /FENIA panel was Dr.

n% w%..a@. m.& .,

% d M,n. 9. Kryter, who has a Ph.D. in Psychology (with a minor in Physiology). An9

7g([Q[[N5
W Q'

eminent expert in the field of psychoacoustics, Dr. Kryter most recently

d%%@.t %[dMM5
?y @hli ,y

c

M served for 11 years as the Director of the Sensory Sciences Research
5}ydd.I@l? fh 2 ;M, g A .'

. ,

Center of the Stanford Research Institute, and since 1976 has served as'

'

NW: Staff Scientist with that organization. He also presently is President of

W.$ah.M. m%$ $s.Q$7-% wm4w the Acousis Company. He has conducted research on and developedf, M J U N 5
.

procedures and models for the assessment of the effects of sound and
'

'MfQ di$ Ci./ % 3
n.}' . dM@' noise on sleep and annoyance. Recently, he prepared an " Analysis of

M 3, W [s ,g w ; p>g p - $
i

r. . . ' ' - . . . y . . ,, . Laboratory and Field Data on Awakening from Noise" (NASA,1984),
, M.w$c$

. . .

and - under sponsorship of N AS A, EPA, and U.S. Department of
8 $ [h Nm).,F['.'C ',

9,

5 '

NUd)Yhdyh4 Transportation - authored "The Effects of Noise on hian," 2nd Edi-

/,4 ' "g]g['%'h yg15M@&gW:tion, Academic Press (1985). Dr. Kryter's prepared testimony addressed
t f. the arousal of people from sleep in response to the operation of the -

d .b%df Harris siren system. FEh1 A's Testimony of K. D. Kryter, ff. Tr. 9690.

M M N M il.Pi N . W @d Q
*

wM$$ }Qk
22. The final member of the NRC Staff /FENIA panel was Dr. Neh-)

nevajsa, who has a Ph.D. in Sociology (with minors in Niathematical.

W W :p, '. V1,.m ;,0 -n. -

-

4% . .,. f x> o,- , ..
, .c,

r*

373f N. . . ' . < . . _

b

. . , . . . . . --

I

?



h JWMD'/~CDY:MfM @?W h N .M @ # M O @ [ Y Di" P M ' " ' "
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Q&~~bw w. . 2 . -qf ;e ; a,c ~
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4w.wp c m$ s.n '
.o:

M.MN",.Q. ?W ': ?n,%
a

0{5%.}dQ9.1 - '
& N 0* ?

@S.'i . l',;' g Logic and Journalism). Dr. Nehnevajsa has been afTiliated with the Uni-.

M~;>W N O R,d,p[t s.W M
[ ',)MM versity of Pittsburgh for nearly 25 years, and presently serves as Profes-

7

sor of Sociology at that institution. For the past 25 years, he has conduct-y,,ru 9.Q , x mg ed research on emergency preparedness problems, .includ.mg considera-WQ S.vw v
.

.

A.
.

M@p g.~,
m ?p, w.~d;q.;q.?,c' A M M . W .; ' '. # O 7, Ma % tion of attitudes and behavior related to mass emergencies (both natural

.

rbMEP R % Q W M:$ N.9
and technological hazards). FEM A's Testimony of J. Nehnevajsa, ff. Tr.

3MM+,,n%..v.bem S.44 4M
.g 9690-m. m,% g w n,,%:w.. %y en.e, 9 ~-s

,w%%vy ,R M M M..r 4
:q.yNDwE. Uc,d..g: iM.g, m

-

3 U C. Harris EPZ Siren Sound Levelsw

. s m.,,e$6.s]M;'R,kMN5G
. m

I. N M,. ...N hE 23. Both Applicants and FEMA presented testimony on the siren.

,E M M'$ N h.Q N;'g sirens under nighttime conditions.28 Applicants' witness, Mr. Keast, pre-
sound level coverage of the Harris EPZ with a system of sixty-eight

%M.95& -

d./M[fl.$de.F.1kI5ddh;s/4 TAM. ,Mg EMMTd. , p.
sented the results of his calculations in the form of sound-level contours

3 drawn on a map of the flarris EPZ. Appl. Exh. 46. Mr. Keast's computa-a: w.e
. e, n g,n 4.im. mr .:4. c w wp.nw %:W tional algorithms took into account the several factors that affect sound.e. Q $ Wa

. ..

m .eT propagation; namely, spherical divergence, atmospheric absorpt. ion, at-
@NfgNkN.MW $y9 gwf2.%.MMWWQf5 tenuation by forests, ground absorption, refraction caused by vertical

M6%. windspeed and temperature gradients, scattering by buildings in built-up
$[ M .. M.-c., S . M / y p % M $M. NSW W.G areas, and shielding by hills. Keast at 10. The results of such computa-
WCdTC#w[,.e

%.%,i..., r w.. ~

,Q98W 7 *;,3- IS@Mfy,
tions have been compared with field measurements at locales other thanP m

99 Harris, with the results showing an average deviation of about 0.9 deci-
'TJ.4c' p_ "1 " $ 7- bel and a standard deviation of 4.4 decibels. The computational results-

g; '._Q.f 1.b '. $- ; <,."b.A . 4 @; k
1 are conservative in that predicted sound levels were lower than the field

wq, ijc. observations. Tr. 9561. We find the methods and results of Mr. Keast's,
. _

'@.. work uncontroverted at the hearing and accept Applicants' Exhibit 46 as* N w~C e n N7%r..,J .
'2m .-\;&ge (j:

,
,~x_, , ; n,

;|.y reliable.; m

4M'y$ eh7.Nh5[ MkM l :24. The FEMA witness on sound levels, Dr. Lee, considered the
E "5M g- y asame sound propagation factors as did Mr. Keast and went through anal- ;

[NM56$M% [f
MS.w ogous computations. Lee at 21-22.'The resulting contour map is not in

. .m s%. . .ghWM. .@N. ~d..w
,E the same format as Applicants' in that the contours indicate the maxi-'

,. YdTR g .# # .- mum siren sound level from the one predominant siren in any area. We.

' My 'g . A . , .H F.w.h. M. . t w find the FEMA testimony to be unrealistic since it ignores the fact that/W F. 4
# ap g.

d $ 9 h[ % n $' $ h @g y @ Q@
!Nh*MQg N5 sleeping residents at locations approximately equidistant from two or

d4N@/ f three sirens would receive the cumulative effect of acoustic stimulation
5pn ,.g (sounds) from each of the sirens and not only one, as FEMA assumes.

>

4;t.md;h N
.

q .

NAk _I'

- [# f* .W g'Mh$h 8 we note that among the documents that Mr. Carter provided to the FEM A panel. Carter at 5. wasd
. the " Evaluation of the Prompt Alerting systems at Four Nuclear Power stations'," NUREG/CR.2655 ;% d h $ J'i My ,k g h.n;g

K,

d . .. l PNL.4226. UsNRC, september 1982. in which nighttime alerting was considered. However. this docu-

[5 hghj *[ b [;.d2f ij.k3h " "' # * * "" '"'''"d**d **"*'" **
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1 n1
> 4. Ng g.
-

y'g W% ; .'

n:

a n e%,% '2 ||r ., :. dQ|~* 2~:..,,

w g:.w .
w;.4 :,%v.ww@,n.y rg;,3w

r <3 -

. S.w.WM:.pOM4% , e.. Tr. 9918. Neglect of this concurrent stimulation may amount to 4 deci-

Mhf6MhST8h 9$4 bels' underestimation or roughly 5% decrease in calculated arousal
M 'E !. $ 3 ? A M E Q l % M N probability.
. Q* U ;.M.N F M d W I. Q;W.W6 25. Comparison of the sound propagation contours in areas under
MY %.A ~ 4f:;W Y e.cQWSN/W%tWd e V@.n:the inGuence of only one siren shows that Applicants and FEMA are in

.

W
h b@ % ~. S M /S h. W rQ-5$f-Mf

reasonable agreement, with differences in the distance from the sirenshN35a to the 70-decibel contours of less than 10%. The Board Unds general
j@ [' k y ; h agreement on the physics of sound propagation and no real issue in this,

5 p.n area.

~3Dp c.w~a3N.g NWpIfG,a
~.

'EN 26. Figure 1 is a Board tracing of a portion of Applicants' Exhibit 46A ,,. m : q w!N.e . m
4. @ N h;/N M fidi.g %gg$ hg to illustrate the sound coverage of Applicants' siren system. In order to

.

- 3 % g3f.@.k estimate the probability of household arousal when the inhabitants are

y,M@j@5;%.qn.@4Q Q M;)h]h $%$h@g
.gF$%n W MQ asleep, the distribution of houses by sound levels must be found by

g) counting the houses at the various sound levels and, then, those sound

3.b M.$Um.M M @$M~
fM levels must be translated into household arousal probabilities. Applicants

kNh@M NMD have carried out the house counting with the results shown in Appendix
Wh D N A to this decision (see pp. 411-413, infra).

M; % .. m% , y @g y c $ a m.' T ; w @ p v#.W/.S
'

. b c;n.4 w . h:fq.p

mjf.h' > kc a Q < H ,,We.~Q.mWM
r. -

. w xip +&.x:n:6 y\* i
- . -r .

g, m ; . D. Outdoor-Indoor Sound Attenuation
.j;w ; w t.m. ;r.acy:n.-m
'.e .Ad4 3,J y, d@w;@w$m 9[1 27. Applicants' witness Keast testiGed that different houses have dif-

> . . , eyf '- wf *W;j. .'.y Q ferent sound attenuation characteristics that are attributdle almost en-;
*

;

. .; y ,,t .@ ' 's; tirely to whether the windows are open or closed and whether sto m win-.

g. MC. M . M9 M ( x-"fi dows are in use. On the basis of acoustic measurements and demographic
'

y i., .7,., c'y ff g s q . data from a survey of Harris EPZ, hir. Keast prepared a table (Attich-
' O 4,.4,y s.' ggg 6 gh; ment 6, see pp. 411-412, infra) showing the fractions of the house:c in

4..h;& % M MM @Q)M Q
.

the Harris EPZ having particular sound attenuation values and .he
w*QGR'~,Mf.yrM Wjt indoor background noise levels to be expected in those houses. S hep /gh&J 6LP1 e

W W W @Mit$$ 5 % ydtg Board finds hir. Keast,s table appropriately detailed and probative enJW|a i

DO, w .w.%, <.[n.m.<,#4$$$m
w 9-e this issue and we include Attachment 6 in Appendix A to this decisio:.. .e 9 M M'.y@ y (pp. 411-412, infra). Keast at 6. The Board notes that with the nineteer

, y

N.f&js ,N$N,* ' &gi different sound levels and eight different housing groups, the computa-

S g. W T .'Y M ?p t j ; $ p fi
.? tion of the sound levels in the Harris EPZ bedrooms is straightforward,

M k?!f W Q p Q < f d, but more than a little tedious.

Q %s , r . . e .:st4#MW(6F5. x .
:n a.

%CT (Qgppp 28. The FENI A witness, Dr. Nehnevajsa, testified that he simply as-

kfhk k h h.Nd/ M [F
re2 sumed that 50% of the Harris EPZ houses would have windows open.

h5 Nehnevajsa at 15. hir. Keast's empirically based testimony, based on

k j M'.h ' fb M [5 Thg
actual field observations, refutes that assumption, and the Board finds

yg that little or no weight should be given to Dr. Nehnevajsa's specific cal-

' $ .hG sN$$gdI.g culations of alerting to be expected in the Harris EPZ.
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29. The next step in an analysis is estimation of how many people
s would be awakened by each particular bedroom siren sound level. Appli-x' . a. .

M.4e .
. >

~%.Wrmy. .

cants' witness Keast utilized a report by J. S. Lukas of the Stanford Re-WpGWoN
%Q.p,Mp' . ; 7.,A$@W5.; search Institute, which was published by the U.S. EPA in FebruaryM

QN) Mg&MMM 1977, as a basis for estimating arousal probabilities as a function of

% @981$h!$$ N d M C %7 sound levels. This report, which was identified as Applicants' Exhibit

N %d W 1/,9 Q E$g@gh 48, is entitled " Measures of Noise Levels: Their Relative Accuracy in

hkhT.OIdh di ",'
and is numbered EPA 600/1-77-010. Keast at 16-17.
Predicting Objective and Subjective Responses to Noise During Sleep"

&;MPin R JE MPE9jpA
b hk[f h 30. The Board finds that the Lukas report is not an appropriate basis

W{W.35ECOR%J I)fMh[N
for predictmg awakening responses to siren sounds. The research

,

fM; }Mf[fg[{Me
- Pffh reports that Lukas compiled were mostly studies of responses of sleepingM?_Qfh

gf' ' - people to transportation noises (aircraft, trucks, and trains). The hetero-
. ~ - Dit . A. dII geneousness of this data grouping is reflected in the low correlation coef-

_

4

@m . ,ff n . E.. ,~A. c*M J D,p, cg 4
E 't. M.P. ~ ficient (0.5) between the various sound levels and the resulting awaken-q

p..%. .W... W.J.:hg$y %
A ings. Since the variance in the noise levels only accounts for 25% of the

.
~t

. m-s.mg pi
.3. f responses to noises (impulsive versus nonimpulsive, frequency spectra,

variance in the awakenings, it is obvious that other factors that influence
yd2M.Mk
$ 4.i:*,$." 'YdW.MM etc.) are not adequately represented in the simple data treatment used

@f@$ 'M[[.,KM49fdQ[lldn by Lukas. The FEMA witness, Dr. Kryter, shared this view that "thep$ . . Yzj$[jM Lukas work is merely the best fit to a hodge-podge of data, much of it
}W . * * ; i g, a,'... , : ;Cf.@ having little or no relationship to siren sounds." Tr.10,557.,. .~

y . 7.a % . 9 W%jj)M; a*N@Np%
Q" '. ).L 31. In the January 16,1986 Order concerning the limited reopening- o

y of the record, the Board expressed the tentative view that the data base,

.. yf M ! '. i, for the Lukas report did not include sounds with frequency spectra that
- '

_9,, [N.M;[$%qW.;,f [s q y I
+[ resemble the frequency spectrum of the Federal Signal Thunderbolt

.M % A Model 1000 sirens to be used in the Harris EPZ. In response to our re-.

M$Q;Qh 5 quest for comments, Mr. Keast responded for Applicants in testimony
,MWMt M $*; i dated February 21,1986, ff. Tr.10,471. Mr. Keast states "Lukas used

N Y N . b i W h i g $=m% the EPNdB rating scale in reporting his results," Keast at 4, and {

QY.37Q; V Q ? |.%?.%t@i-WJh
M T @ ck.M !

%@/s.; ? e! [y] ears of research have gone into the development of the EPNdB rating scale. To I

i|f ' ?'c? >N* 2Mk the extent that research has been successful, it is not pertinent whether or not the
.D $*)M;N.bh.h/ N'[k actual spectra of sounds used for the t.ukas study resemble those of sirens because

y~k " = ~ h, n'$*';UM. .d .W:+ %m.a[2
M ' N 'c the EPNdB scale prosides adjustments for spectral differences. I

4. , ,7 m 1

*Wy d. . ^m~

@. c&.qh. W
*

4 i %'3 Keast at 5. The Board cannot find that the "research has been success-,

W M Dy %
. 32. Mr. Keast testifies further that "there are at least 3, and possibly

n ful" in view of the 0.5 correlation coefficient reported by Lukas.
r:

fj as many as 6, studies included in Lukas that were based upon sleep

m. w w . m@ m;y.;4 '; & g Wumt 2mm p .hJ h . h. r~ej. gap eJ.:.ph .s

*: * ;,Q. fin t ',. h - Q; gqs tri : . Q,
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46 W /

~'

Aghy
.a

h Yh ; $?W.? . ' N W
q. : <;m . ;< ; ,

,

2.pWM.fh hhkhihh.h h f' . Mf;&.s;R 7 mi
h ub '% " -- ---~~"- --~ -""'A'- ~~~"-~O -

fr
?|5'.&. W n % W W.h? % M.0
N W M .y.Mf w.6 ,.W m S W rak. w p.m ; e--: m~ wjj
gmiym m m.2w-/

@# a @A y.L n ,w.. w,.
g

W 44W;c .ewl awakening by tonal sounds." Keast at 5. We accept Mr. Keast's observa-
we .u

Id.w.%dkN.W-i?@h[ KID?}M.m$M'l
F/3

wW&p.%@maan
9wd tion, but he is only making the point that 3 to 6 out of the 22 studies in

r

M.NM.w4gsp.m;m Lukas m. ht be pertinent to siren soun o. If there were no other ev.i-ig>
i,3

jh h gh[2 g g|&g @id
dence infore us on this issue, an appropriate strategy might be to consid-

hyAW 4f er snly the few studies in the Lukas compilation that Mr. Keast identifies

kk Q as possibly applicable to the Harris siren sounds. However, we find thatMp

'd M}fmAphe;W.g%g
A 9d % . b .4 9 c F 't other available studies more directly pertinent to the Shearon Harris

'
cA . . .

W( [q.' Saw p[e,.Nh $W tion. We find no need to consider the Lukas report further.
,. siren sounds obviate the need to selectively analyze the Lukas compila-
.%.

hk$$f/dM.L e.h & 8. w %m w - M @Y g s** M .6khM (hhUg
h 33. The FEMA /NRC testimony on probability of awakening caused

.hDh$$N h by siren sounds was presented by Dr. Karl D. Kryter, ff. Tr. 9690. The
0 dbo % Board finds Dr. Kryter to be eminently qualified to address the issue, as

Mhygg%@}h. ,%,p,;&h(yO2TpM .

45- We note in particular his authorship of the book "The Effects of Noise
described in his resume at the beginning of his testimony. Kryter at 1-3.

yMy
f;hj [ .,'[Qh on Man," ist Edition,1970, and 2nd Edition,1985. which has been

O N'h h@p@M k.g g
Y TIN widely quoted and referenced.

pM M"i@**M TDW 34.- Dr. Kryter's testimony gives a useful perspective on the state of
i 5 VMh knowledge concerning siren-caused awakenings.

n...,.h w..d t"k. St #,.,#s.y>.A. .m .
W C.- w M *+.m ae y.a w p
Oc- W -: A relatively large number of research studies of sleep hase been conducted. Because4.iagn ?. y-rQy, fr;. 3em ys : JU..
Mddehfhe' ,gggg of the many variables involved it is difEcult to interpret most of the results as being

W..k.d M.LMM. y. ? Midi j. directly relatable to the problem at hand. Ilowever. a study by floronjeff er al."

k$k@ (hereafter "lioronfeff') has con 9derable face validity with respect to sleep arousal

w~ N;IC'N..DMhh|MDd:<N jd by sound under real-life ennditions and provides fundamental data suitable as a'

;ggdP'Ipy WQpw,, basis for predictinit sleep arousal by siren alerting egnals as used in the Shearon

y%@,'f.%j%%fg&[73 liarris EPL
^

,
e ,w&%

Sh$ ,%w fp
n n. ys -4 6

g4Mg$00(%;pGgEgyy.4p
g Kryter at 9.

!Mh 35. In the Horonjeff study, six females and eight males (ages 20-59,

K $?M hff average age 42 years) were exposed to four different steady-state and

M [g t' % R % gd M N $.NA. M ~; Med via loudspeaker, remotely controlled by telephone circuits, and the

,

% h M transient noises when sleeping in their homes. The sounds were present-
5

I.h@,CNN.$$@QQ},@$ <
d M subjects when awakened pressed a button-switch next to their beds. The

Mc igyy subject's responses were also transmitted by telephone circuits back to a'

NJ.G.h%:. N;y@p, central laboratory location. Each of the subjects participated in the study~

d.Wpt h{GI.@9.wh@d '. ,MN f8 for twenty-one consecutive nights. All subjects resided in single-family- w wu ehp.wvMp. cgm 4 r/ residences. K.ryter at 9-10.
.

h'Q@;;hi; h- d2i .dk$ h M k M36. Three of the noises used by Horonjeff were predominately low-
.

42% frequency " hum" type of noises (from distant road traffic, an air condi-
c'M Tid %b

"| M[49
C hk /M .MR.D. lloronjefr. s Fidefl. s R. Tefreteller. and D.M. Green. "Behasioral Awakening as Functions or

'd7N C h,M [A4cWM4
, %. . , . , , , . .

@h Duration and Detectability or Noise intrusions in the llorne." J. Somed J Db., 84(31. (1982). pp.
phg M.M.J 327 336.
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a.n w . .u.:-a. . ....n .a-- . . . :. . , . . . - .. ...-

.

. , - t | ,
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m
v. .. . . . .,

" .M -
. -

'

.y ' . . , .;o,7 n

. ; t ~ | , e, . .,v. 3 -, ,

tioner, and a simulated electrical power transformer). These noises have.

-

. 2.M. .7 .c/. . ' ,. ~7~.;4. 7 9. e ,. . . . V. [ .f. .. .\
. most of their energy in the 125-ilz band and little energy in the 500-liz

-

'. m,

. .-

u .a . 7.,
4 ; ' s ..

.s . , e~ band where the peak of the siren sound occurs. Kryter at 1015. The 4

e w .' .
.

.
.. .r . .

'. Board agrees with Dr. Kryter's rejection of the data for those low- E.

~ . .v; . .- . . ,.

frequency noises as not an appropriate bas. for anticipating responses of
__

"9- < -
z.., is Ir, , . . [. ; .- g / ' ''/ ' sleeping people to siren sounds. $.

..

.w;.g'/. ' .f . ;' .w g.- :-. . ," 37. Only the transmission line (a " frying" corona discharge) noise

tgy. ; y X@.(-@yj32 -CM, 4 + ./ c .- ' 0 l'had a spectrum with some similarity to the siren signal in the mid- to
m ,,.,

' =

jhQ. t 'J N,W.. ;e . M. 3. g. -
. high-frequency region. Dr. Kryter points out that prior research results

_

.j.f;& ' \ 9 would lead to the expectation of greater response of humans to sounds ]
|:). .. > s,
,< . . - ,

.

4. J. |y. v.. in the higher frequency range and that this expectation is borne out 1 y
_.%pr: ,.p J , '

.S . .S$f. . .' , '. [#.. the results in the lloronjeff sleep arousal data in that the three low-2*

h. d.,$,'. h, gy
. ,

'@Ny Mff.Y%nt;T@|?E'DV
NY [. t frequency noises were substantially less arousing than the transmission- -

"|ffa: W.P..ify. line corona noise. Kryter at 16. l

M@Q' '.D, h:il.jF. . s .s% U A 5.- of the effect of sound duration, as well as intensity, on arousal probabili- 2
$$ 4f 38. A salient aspect of the Horonjeff study is the clear demonstration, :

<T.| .,
@ [e .:PU ...*'.fJ,& W U ties. For example, exposure to the transmission-line corona noise for 15 -

-u =

'
... . . . .

$g g 4t N ..f,,h M f/3
', m . J ~ - .- minutes at 60 dBA caused 50% arousal in contrast to 33% arousal at 60 '

I ;' . ..: dBA max for the transient with a rise / decay rate of 2 dB/sec. Thus, aT

[ 4 , O N' [r . [-''' q'' hM'.) n' - [7 -a,[
'

most useful measure of the sound stimulus would reflect the combined
-

gg >7 effect of sound level and time duration. In Dr. Kryter's view, the ap-,

1,4p <. c-
-

t A
..

propriate measure is the single-event level (SEL). ;.

, ,

'* '

SEL = dBA + 10 log time in seconds.-

. o .,.

'. . " . . ' ' ' . Kryter at 19. -
,

s .

M 'O - "
39. The sound levels computed by Applicants and FEMA are pre- gj

'

sented as C-weighted sound levels (dBC). The Horonjeff data are pre- i; . .- .c ... . -

' . .

g .pH i. c, .n . ,'
- sented as A-weighted sound levels (dBA), which reflects the ear's varia- -

',.? ..n ... m~ 1~ 'y. u .ac.:r,Q J'wW,;;,W::m h,4 :.9 ble response as a function of sound frequency. For siren sounds, ,a :S -
.

u;iq.;C5.d..@.s Q .;.M.,M- M. M,W . - -

~.?.t*M,- ,DT.4. d,hi i,% dBA = dBC - 3 j,
. u m

*? .T
Lee at 24.

%y?%w*wg.n...c.- .<: . / ; 3.
e9 , w w. .

. s .. .7 .t a

Q.$ $ '.yr 8./-C;4. 4. 7 ~ . . , . . , . . - 40. In Figure 2, the Board has plotted the data points from Figure =
..

., .p y 1'''- 5A of the Kryter testimony. We find that the data can be fitted with a .

;

! NW@* f . k. :' W .- straight line if the ordinate scale is the normal or Gaussian probability _.. ,

, WJM T.&>,.',3.w* .7, D, '. ' ' . ' .' r.. scale, as did the IIoronjeff study. This is in contrast to the linear scale in
-

-'

A- w..g+ B .D^|t(|a'
.

.sipp:Mkv i 7/.i . . . ,h.N..~,
-

,Y the Kryter Figure 5A, which requires a free-hand curve to approximate -

O!KNE
the locus of the data points. q
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f2 41. During the November 4-5, 1985 initial hearing, Applicants'
Mi%p'fs/W@ . , W.7.N,P@h <p arousal estimates were based on the Lukas report and FEh!A's estimates
M g % ;. .. ..;7.,g . D. were based on the Horonjeff data. During the hearing,Intervenor Eddle-.;h

4 , h / M f 9 /,@5'd M M
. .. .-

9.m u$ 2%F man was instrumental in bringing to the attention of the Board and par-
h,%,a lt:@. if.S M ties the existence of a 1962 German study of the effectiveness of sirens

M .1 @ g$. . 4%in awakening sleeping people. The NRC Staff counsel subsequently had
# : m -

MC tJ 9.Q M $. 4 2 g
i~hN ,,$MM
' Yk"}khkfhM;@I2'[lk.i[N-@g

this research report translated into English and served on the Board and
'

parties. By stipulation, this report entitled " Final Report: Studies of
q: M d'MR$ the Effects of Waking Signals on Sleepers with Different Depths of -

-t

M,T$ M-$Y6Cy$,y. ..h.::d Sleep and Dispositions'' (Institute for Phonetics and Communications,NEA
m* ;.f^ m.w e'SSjp %nW, t@,. Research University of Bonn,1962), authored by Dr. Dieter Krall- |

a b *f Jitjk. %g.<Q.. ~. Sop d %m d T*S P
U mann," was admitted into evidence and is identified as Eddleman Exhib-

'~

@ S it 74.'' Since the Krallmann report had the potential of a major contribu-Q%z jpc
Gh AG /,E@M

'

tion to the record on this contention, the Board requested that the

hQ)hM@MM@.TdN.Mt-
ly - NRC/FEh1A staffs have the Krallmann research report reviewed by a/

. dhD suitable professional expert in psychoacoustics, hiemorandum and

h3 .r%jy[dM 'g ' @H,gy4W/9 MQ Order, January 16, 1986. Dr. Kryter, the FEh1A witness above, carried.

%g%$I)f ?
. . out the requested review (ff. Tr.10,479) and cross-examination of his

-3 N W d, s _5: 1 testimony formed a substantial part of the N! arch 4 5,1986 hearings.

" flW[J'') ". * |[ . . . .W GJ
$ 42. The subjects in the Krallmann study came from a wide variety of

.Uj. 'y work backgrounds. and were male attendees at a 1 week course at an air
I ?NU$~ G.._ '| J M'Yg raid protection school in Germany. The subjects slept in individual

' ,@$V;&%O.753'O f . 2.c[) , , [<
.

' ''

bedrooms, with provisions for the simultaneous testing of up to twenty-

M^3,.Q % M,
, four persons. Krallmann presented a siren signal for 45 seconds once per. p.

I M s]~
3 ;. W[ p/. 5 & @ $m x m$'W5M h. wg&,,.55, or 60 dBC) and time (midnight to 5:00 a.m., divided into 15-minute

night - for 98 test nights - at a preselected steady level (40, 45,50,f

k@
o.l..s t -

MkN[[m:D d,.y
y a s

L M M
S;Ws'f.1 ~}QWtdi ~ k:p%" .

' %Q // 7". 9 s;f g. W' WAf # D. Krailmann. "Untersuchungen uber die wirkung von wecksignalen auf schlafer verschiedener

k ~. D.NM E6 y h . [j[.! ;hA2 - ShN. schlaftiefen und Dispositionen,' Unive-."y of Bonn (1962).

)$s4. ps#f.@2 4 .c.c pe,,/,[p p 43 Following the initial hearmg. th.re a d e dispute among the parties over the admission into evidence
without hearms or cross-examin.e a ' .hree documents: (1) a resiew of the prefiled testimony on

a$ W s. [",4 ' f , - nighttime alertmg. including ch! ccra ients 0n informal alerting: (2) an article in Power Engmcermg
m[dg[3 M c y/[.y 4;[: Q OfMQM ?.N-l. y;.' D about informal alertmg b " ? * wet : thor of the resiew; and (3) the German (Krallmann) study.

M*.'g . a;*-V The Board initially reso' ed tra r admittmg all three documets, subject to possible objectionskk.th,We Q d[' sMYQ'J '4 . 'h.c.i'@pJkR_ .December 27.1985. Mr.usaleman w%uently pressed objections to admission of the Power Engmcer.
Sk $ from Mr. Eddleman, wu 7 2 kn e .o e to participate in discussion of the dispute. Memorandum of

r [% " ' "i. N

.N ing article. At the reopened hearing, no dispute remained over admission of the German study, which
N

ghM M , p.uy
w. $ was the subject of extensive cross-examination. The Board proposed a stipulation that both the Powerp. ,*. M d Engmcrring article and the portion of the review concernmg informal alerting be excluded from the|

'

record. The Applicants agreed with this proposal. but FEMA and Mr. Eddleman objected to it. Tr.
*

?
k 43 5 10,847 50. The Board finds these objections insubstantial in li2ht of the developed record. FEM A does

W'Md_U@6N
j not need the Power Engmcerms article to impeach the review, on which we have not rehed in any event.

, ;ts - For his part. Mr. Eddleman is trying to have it both wa>s by relying on critical comments on informal% .M DR.N JAMMiMTM. alerting and seeking to exclude the Power Engmerrme article to present fuller scrutmy of those com-
s

h( f-t'r|% ;M ~ ' ' *> M W % * ' * &
6 h 2,.M(8.f '* Nd ments. Either both or neither of these documents sh>uld be admitted. In the absence of opportunity to*

.

h.$ kON.I [.v.l* cross-examme their author, both are excluded
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, ., : segments). The subjects were instructed to get up and push a switch'' '
,

ksn[I'$k $P..NFS6 [
' M ." $ f C .'. P;r near the bed when awakened. The number (617) and age range (16-71

3 years, average age 43.88 years) of subjects in the Krallmann study is

k %s w~h/. m a.M..j ".t:,>
p . g m.s.: w . m .w=.

.
2 .j much greater than in other research studies on sleep. ff. Tr.10,479 atM 3 'i

a W wy.: . 4-5.v :: .nu . m.a,u -

y% p w||w,!.gsm. m,o .:w <',
%Snm~ . p. w

% WQ. .g i'Si p.x; m J n A@ ,3 n, / x[ Depth ofSleep-
.

7. G(h k)$2k h b. j
..

I

f. .

sleep ,s dependent upon the stage of sleep and, although these stages are
43- It is known that the ease with which people are aroused from

$D,1@[M:f(-MQP' y,,, q i

$6d Mi-NE.Q4D,W}?/4 j somewhat cyclic throughout the sleep night, most of the deepest sleep
? M M ,ic;.E M d 7 E'.T.. N periods occur within the first hours of sleep. However, these variables

h hhddhiI EW$hW9@j;Nh.k have not generally been controlled or systematically investigated in most

M y %[4 h N h ) M N @' h
.

sleep studies. For example, Horonjeff presented arousing signals scat--

T. MdM:dd $.1 tered throughout the night but averaged the response data over the

%g entire night. A significant feature of Krallmann's study is that the per-
,A. , my,gyg ,;SOV93.M .P,.$n.m~.@, 4.'r,g;,. W. .y.L

centages of sleep arousal from the siren are reported for different clockv
a

s e m a. . f . ., bN, hours during the night, from midnight to 5 a.m. The data show that the
$w. 4 W . Q p.R < . W.nc. time period from midnight to 1:15 a.m. is one of minimum arousal com-
hgd 8 .h .4 f * "' '; a pared to 1:30 a.m. to 5 a.m. ff. Tr.10,479. The Board has plotted theMjhN}@i $' O ' *Mf Krallmann data for this time period of deep sleep and minimum arousal
M$h'6.y 4 9 'f f~ in Figure 2. Since the rest of the time period showed greater arousal, the

*

M.up&ma.'l d ; . use of this data would be conservative for the other time periods.~ .

dM;j.yy' N . N>. .

! tween the Krailmann and HoronjefT data, with the Krallmann data in-
- 44. As may be seen in Figure 2, there is a substantial difference be-

W $ .p ff sg
'

Mp @s g p
j D ''

s.c. . .
dicating about 17 decibels greater arousability. It is Dr. Kryter's view, . -

., ,

gAf 84|;,.p@;6'f6. ',
bamv( that this difference is attributable to fundamental psychoacoustic per-

g|G.3 : 1n ceptual and physiological factors. First, the siren signal is more " salient"

h!M f76 bis or noticeable (and sleep arousing) than the broader-spectrum test trans-

AGMM.m&$b@-%
6 V

%
4 pqeng.My<N|%.f p, M.,$n
-

MhG mission line rioise, even when equally loud. Th.e a consistent w.th. . . .

i
,Wy L other research findings that the presence of some pure-tone frequency

; pg . w . W 4. .

L3@Jg.T,'.fWeh? M p*y components .in a broad-band noise caused that noise to bej. dged signifi-u
. .

'

M kd WT. jMW MM cantly more objectionable or noisy than broad-band nois:s of the same

$$ $ $ f#'U.t 3;g @fd loudness; that is, a pure tone of a given level sounds " noisier" than a

h//.%C'fl! N U SYT. broad band sound having the same general center frequency and the
d:Db *D. Q/jdiiM.gNNN.N.'

same level. Research further indicates that an adjustment of approxi-
a.s:. y . g g g .P. mately 9 decibels should be added to the dBA level of a 500-Hz siren

%u-mngy $[@4p.VE[d h signal in order to properly predict its judged " noisiness" as compared to[~
MWe& $ % that of a broad-band noise of the same dBA or PNdB level.-The pure-#

t

~p KN tone components .m the 400-500-Hz frequency region of the s.iren signal
.

~ , e w; 4. w *y n ,; M . D. g
'

h, W 6. thus account for approximately 9 decibels of the difference between theg
. w s m-

.c
Y j *gd A ?~ e:>f|'g Qo; hay
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results of the Krallmann tests and those of the lloronjeff tests for a
given SEL. ff. Tr.10,479 at 8-11,15; Tr.10,504-05 (Kryter).

45. The remainder of the difference between the results of the two
tests is attributable to the phenomenon of " habituation"; that is, when

,

exposed over a number of test nights, subjects may become less likely to
be awakened by a given sound level - they become " habituated" to it.
As noted above, in the lloronjefT study, subjects were tested for 21 con-
secutive nights, whereas in the Krallmann experiment, each subject-

only participated for up !o 4 consecutive nights of sleep (averaged to 2
nights). Researchd2 indicates that, had the Krallmann study continued
for at least 14 nights (averaged to the seventh night), the arousability
percentages would have dropped by approximately 10 percentage points,
equivalent to about 8 decibels difference in SEL. Thus, when adjusted
for both habituation and the saliency of the siren signal, the lloronjeff

,

data are not inconsistent with the Krallmann data. Tr. 10,552-53,
l' 10,561-62 (Kryter).

46. The Board takes the view that habituation as observed in studies .

(see note 42) where people slept in laboratory environments with EEG
electrodes taped to their heads may be interpreted as arising from two

.

commingled factors - that the subjects become used to the sound and
'

also that the subjects become used to the strange sleeping conditions.
We of course agree with Dr. Kryter's view that habituation of liarris

i EPZ residents because of exposure to the sound stimulus on many suc-

| cessive nights is not to be expected. liowever, the Krailmann subjects
were not sleeping at home and might be expected to be somewhat more
arousable in their test environment than people sleeping at home in the
EPZ. Given the estimate above of an overall habituation effect equiva-
lent to 10 percentage points, we ascribe the effect equally to both factors

,

and conclude that the Kra!!mann data, when reduced by 5% in arousal4

.' probability, provides a conservative and realistic basis for anticipating
arousal responses for sleeping residents of the liarris EPZ. This best esti-f

* mate of the arousal function is shown as the solid line in Figure 2.
,

G. Effect of Age on Arousal Probability

47. Applicants' witness Keast testified that "the age of the sleeper is
believed to be pertinent to probability of arousal from sleep. The tenden-''

cy of people to be awakened by a sound increases with the age." Keast

42B. Griefahn and G. Jansen. "EEG Responses Caused by Environrnental Noise Durms sleep -
Their Relationships to Enogenic and Endogenic Influences." Sci. Total Envros.. 84(3), (1982), pp.
327-336.

383
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.

at 17. Ilowever, Mr. Keast did not take any account of this factor in his
computations of arousal for the liarris EPZ. The FEMA witness, Dr.
Kryter, also testified that age is an important factor in that "it has been
c,nsistently found that younger people are more resistant to being awak- ,

end by sounds or noise than are older persons." Dr. Kryter references
a paper by Griefahn and Jansen (see note 42, supra) that reported the
number of EEG reactions (as percentages) varied with the age of the
subjects as follows:

R(%) = -7.3 + 1.43 Age - 0.028 Age 2 + 0.0002 Age 2 (years)

48. The first term on the right hand side of this equation reflects the
fact that no or zero reactions were observed for children aged 0 to 7.3
years. As noted above, the average age of the subjects in the Horonjeff
study was 42 years and Dr. Kryter suggests accepting these data to repre-

;

!' sent the 35-54-year age group and adjusting those data downward by 5
percentage points to represent the 18-38-year age group and upwards by
10 percentage points to represent the 45-75-year age group. Kryter at
20. This approach results in three different curves of arousal probability
versus siren sound level in Kryter's Figure 7A. Moreover, we note that

!
the FEMA witness, Dr. Nehnevajsa, did not utilize all of these curves in
his computations. He did assume that only individuals 18 years of age or'

!
older contribute to the alerting potential; however, he states "this is not

; merely conservative, but somewhat unreasonable: certainly, young
people who are 13 years of age or older would be, for the most part, in a;

position to interpret an alerting message, if aroused,'so as to make sure
#that other family members are awakened as well." Nehnevajsa at 24.

,' 49. The Board agrees with Dr. Nehnevajsa that his assumption that

/ only 18-year-old or older people can be " alerted" is unreasonable. The
Board feels that 12 years of age is a more realistic view of the age by.

[ which responsibility for alerting the household might be expected. Re-
turning to the issue of the effect of age on probability of arousal, the-

Board takes the view that the following considerations are realistic but
conservative. Using the equation from the Griefahn and Jansen refer- -

ence, one can compute that the 12-34-year age group has a reaction or
alerting tendency that is 0.71 times the alerting tendency of the
35-54-year age group. Similarly, the 55-75-year age group can be cal- ,,

culated as 1.73 times as likely to respond as the 35-54-year group.
50. The effect of the age differential response depends on the relative

numbers of people at difTerent ages in the population. The Board takes
official notice of the 1980 Census of Population, General Population
Characteristics, North Carolina. U.S. Department of Commerce,

384
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y. (M f 7 Q Q y y. x = p a:q Njj.7 PC80-1-B35, issued June 1982. According to Table 18, there are approx-
;p o ra p

g
NMMNdiNh5N.Q imately twice as many people in the 12-34-year age group as there are in

9%.d/p4- Qu g the 55-75-year age group. The Board finds.that the factor of 2 greater
%@.c ww@eyh..prf4 J.p

lik W;d W M d&j#'J M,
- fa

lf
.

relat.ive abundance .m the younger group approximately balances the
'#M4,Q greater responsinness to be expected in the older age group. Therefore,

W W M. Q.n. M . W N K@ l M jh %.46 the data for the 35-54 year age group, derived from studies with average. W,,w: m se e

j%[#.4Ws s$'M@W.M.., ~ <
subj.ect ages of approximately 44 years, may be used to estimate the#.$k.TW) .C g%3WE m average arousal probabilities for the population aged 12 to 75 without

.,.dM,gE N E M 8 0 M 5 M. w t wb significant error.f
f@?M" 'g ^Tp w.w|UFF.yA/4 e

u .%Q 51. Age is an important consideration in evaluating arousal by house-

,WCs @hIfYM5h/Nndd$f% holds. Both Applicants and FEMA take the realistic view that, if one

Q @% p$Mky?:p,8 %.y %@V' M.M b person in a household is aroused by the siren soundings, that person
aq &.W.M 7WA #g@' 8y ' . would alert all members of the household. Keast at 22-23; Nehnevajsa

P m
-

%.gg., p].n%.>. ..- m . 5.. ..f.a
c v,.m. q ; y. W at 8. However, the Board cannot agree with Applicants' witness, Mr.p ,.W hM.4$7p*~$s..~4e:
s

bi g#* %h Keast, that very young children will contribute to the household alerting.

%m .,TMp.x.u.;,p..w- %.hb%.

Uh di hhi First, there is weak or near-zero response of the young to sounds while
@pJ W1 j,.n% +qt63s they are asleep. Secondly, the Board agrees with Dr. Nehnevajsa's view

W Q W M ". N Q m W . w. u. that ,,no one can assume that a 2-year-old or a 6-year-old or even maybe
. . .

M.dTyi @M42b-@b@h@$
b d'.Mh .6 a 10-year-old if awakened from sleep by the alerting signal, could proper-

M.h6/ interpret the meaning of the signal and thus recognize that a threaten-
ly'g situation /an emergency is in the making." Nehnevajsa at 8. ThehM kh [h' . h in

7- h % @ k h M N i [;h 9' h $ Q T.( M 1 Board finds Mr. Keast's calculations of probable alerting not to be realis-;

..W.MN.;h@c: ..o(! .%.
tic or conservative because of his persistent assumption that very young

% m.WMio children are arousable and cognitive to the same extent as adults.
. Aa. ., pe.. e.wM. " n + 52. The quantitative effects of the Applicants' assumption may be

x.

c%
Nh;. INN.' .lf'D.M [' seen from the following numerically simplified example:

% Y8hEA % P - % (1) According to Attachment C (see p. 413, infra) of Mr. Keast's

. O, w, M@ g .p M W p ' ,'" o@; m# p<2 E'.. February 21, 1986 testimony, ff. Tr.10,471, the median out-
-

@M{yey% q.Q-@$; :pdMM
. ws

. p door sound-level coverage in the liarris EPZ is 82 dBC.A 3
'(2) 82 dBC = 79 dBA.

Yp h d k(jfhh% (3) According to Attachment 6 see' pp. 411-412, infra) of Mr.'

g -

'IWSM MEM . Keast's October 18,1985 testimony, if. Tr. 9375, the weighted
*

d ,.Nfhhh hhhhy ' average sound attenuation for the Harris EPZ houses amounts
.,

-hyy
p:;>;#4!$gh$g $ ? .' % f d ? @ to a 22.5-decibel loss from outdoors to the bedrooms. Median

$&ghg?s%%:$*HQf.g[y.Q
sound levelin bedroom equals 56.5 dBA.

khOfeUh.k . g (4) Assume four 3-minute periods of siren soundings. Keast et al.,

%::":L M at 24.

wg V:p 1r = 6.-h@QW.Q@;<+%
,

%% M MW W
.. % em v. ~ SEL = dBA + 20

.. fR'wh a @ m.
. m. 't SEL = 56.5 + 20 = 76.5 in bedroom

.
'

-

.-j,e ' |+ .i:, . .,
,

k i f, g .e / i.

Ylfh.p -

4 ..m .

% % g f. O a:p.g??.m :n ,AHk9 sJ
W ^v. p

%n w,c 3 ffy.i; p/;p ;N P'W %. S~ M%mym
k, . ;p

305.Mt*JM Y q sS 9;t..
.s ,w n

'.*h* ^k., , gr ~; \ _ , g:
*

fh*
# . ~ . -

4

.
3

. . .

b

a.G*'' (y q j(
.

4
.'k N

rry
''

. , I
~

, ,

.c. +

. ., , *

I i e

6

"

*. <
+

" '
" * p

,

*



?;[f|C$w|| h. ,WO M@.5wq"rM;g'WMM,:$$.pv.v :p:n@m@yM:w:nVIMi. f,.M..g?1M, g@,Bn5AMEi.fTWW;.$
-W 3W 45n:.F WWf.N.'? w.ypm p&y. ,mn Wa sw

$w.
e.a .

N , $ $. A.v.;N N...M M. w $ h 't;e. s *w% qp.9: y L.c,,,, r.N., . w; M. y~jd q# e.r.%m%L,sh.,.4.i@c.W.R.5q.py ryu;qj.y.;.g .m.. m%g. q.s$,g'Uf %:N3 e m .4@3hS
hd$

gv. Qy.c y u.r - :gt ..

. p.y . u q..c s (c.. p y.: yq 3, g~,
. , . . . ,ey . . :.

_ m
. -

.-
,

e

. - .. . ca ..x : u a x.u.~:.u. a M M :a.:. w e. w :.y.x. n .- .- ,,

. , . , ..

. : -
-

.

.t
.

- -

f ( .' - %,
,

. ;

-. , , ,. . c:
. ,.

.. w..
,1 ..

j p >. . r ' p. . , < (5) From Figure 2 (solid line), the probability of arousal of one.^ .-. , .

Mi ; ,. . '" . ' . .. . im, person at 76.5 SEL is 62%.
",

. $ ..$. , W. . ,'. '. .' $ .I .;'
alertee.

<3 (6) Consider 1000 houses, all with P(arousal) = 62% for onea ,.
.. -

.a

~n, .w ..# . ..~ .~ .,

,$.M. . .i ;' @ . * . ,* *. m (7) Depending on what ages are considered as contributing to the
'

.

w$g:- " e z V . _ .P.' ' 1 household arousal potential, the following distributions of aler-

$>%.. t..$:@ctNE.. .M, ,. M..WUG. tees by household would exist:')

d.M@M.f
_ , . ., a .v , ,w;.. ;

d. yi
;w,@v o . .c., p,,

, t. s .. .'
Applicant FEMA Board

n. ,

~. r. n ?. . . <9 ;Qi %4 M@v 4 Pf|
. .,,7 Household Size (all ages), lover 18 years), (over 12 years),

Wrr s .4 . . . .
9, e ',c.n. ;) e.

.
->,m 3..e, . . . ~ein. . ?c'i/ (alertees) % % %

9.-vf . - ' ,~.. .' H. 3 ,c;.. : . . v.,f.
wa v.n ~..-

-~ 3

~ . . . . c . c.. .. ?.g*tAA 2 29.5 59 50.1

1 18.5 22 22
Q. .g.n,A M.$4. Mg. m . . ~~,

..
c.;.,

-.

h!NMhM'?@G';,} ,i. p;q**,
.

i, W'.Nfh, 3- 19.6 19 24.3

p.g,M. N 6.y. . 4 32.4 3.6, .

'y::
.

..y.
.v,.,.

,.e ..y

d, . li 'd, .,.. , .n . u% 3 ,.E Household Size Alert
m sm

j,@j'd'j ,h' G. + i. %p ,.i. Q h|
?j '

,

(alertees) Probability, % Number of Houses Alerted
,

s

4.;a .t . i . ; M y .f .' a 1 62 115 136 136
.c y : . .a ,

g::
1 3 , ;. p m .c.| 7. f 2 85.6 253 505 429.

d 3 94.5 185 180 230Wi
D ~ |d '

. . , ,. 7
' if .'

# > 4 97.9 317 35
'

.'

* *
.|.

.

'u Total 870 821 830* *+ , .,39
~ r..

. .

.c -

. -
. - .

.- or., .+ .

.' 87% 82.1 % 83%1
.
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-

. ~ ..e,.y...
, : . . . i* . 3 .; ... . / . s .,, , . ; y-ws. .
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?. ^@ *?r . . . . k.

*

A N b:g'h W,4 s? W ,,'&'%.W *. @:-Wi * &. ).? U ' n
N ..:. 2

i 3*g %
i. Qh.Hk x c% 2.1 % p''r t::

*f).b i Wh.ni.p ' t j qh,h ,>, >||q rW .h;M3..% a %y %- pj
4 h,

.. S$#mW,G,w .%,M.) '.:#,.j t

- Q f .h.;. n&....,# p. M.ys.~t s}% % ,,. %pt . &s .~_* \.,.?* W. Q 9
.a ,. r

:
.- ,,3

g'y .j, / [T , ,e' . ,. .j t - .a .;r ; , , e.p.y.z]. 43 in Applicants' Proposed Finding 24 in the March 18.1986 fihns, there is some misunderstanding of
-

J' t , , . .
- . , . p . , .,

' .&[d
,g

!f | our January 16 order and of the FEMA testimony. Nehnevajsa at 4 and 31. Dr. Nehnevaisa accepted
, -g;,1 i ' !. '.'., a * [., y -

'. s# '
the Donnelley Marketing information services data on the household sizes in the Harns FPZ as Joes. s

., * ) + .': | '. * . a * the Board. Then Dr. Nehnevajsa used his own research results as a basis for estimating the age structureif.yw_i</f''>g.,,, . V.TJ / . '. , ?[' g. in the households and the Board accepts and utilizes those data. However, we combined the one person
' . , e. ,

*; J . #*

; P. f.h,|." " , . . -
'

M{$h. h(_%[4[: p'.,*,M, .j , e

. P . . '->! "alertee'' data for each of the vanous household sizes. t.e.18.5% households with one alertee plus
' . .: M. A p'fy*

+i
. .

s*.
.

1.8% of the two-person households with only one alertee toser 18 years) and 2% of the three persone, j ps. . .-

.|f.g,h[[M'C. I[[y.-W'-iS**t'*f %dr%w*p'*5D
-p * I.hgg households with only one alertee sums to approximately 22% of the total households having one alertee.O

UN N Here we go further and estimate the percentase of households having one, two, three, or four alertees

[h- )fp(2 b by assuming the three. person households that Nehnevajsa shows as 11.3% at two alertees should be in-
h G #@ creased by one third or 3.8% to reflect that one child out of three can be expected in the 12-18. year ageh.C'*N, I,*.)*.Q.y 7 NM[% .}El'Q

?

%d
.

range. For the four person households, we dente the distnbution of alertees by treatmg these house.

'hhM[U . Mt t'.(M
ye

* *Q %h,4 N [.y * .%[-
.'y*h R. holds as having two persons over 18 years and two children under 18 and that the probabihty that both

if,,'! J[![ n;s , .%(. S; f.
*.

, i.Q1G 6 children are 12 years or older is 1/9. one child is 12 or older is 4/9 and that both children are under 12 is'

, . ..Q . . 3
> also 4/9..*4- ,.s . . .
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, M M , . M D '. f. e 2 I.c 53. The differences in calculated household alertings with the dif-

> 4 Q. $. ..:W,.,..',-Q.. .. ' % ". 2 , ferent assumptions te not Oxed quantities, but become larger as the
. - n. s ,.
.M probability of alerting becomes smaller and they become smaller as the,;N,4... g|Q

1[Qig,p {.[Er#[M:J M 3 [ f E .' 'F M .9 19/9[
5 probability of alerting becomes larger. For example, with a one alertee'

. . .

probability of 50% instead of 62%, the Applicants' assumption produces

' M ; g',; @". @ M M N; D h 4
. q.. an estimated household alerting of 78.8% versus 71.8% with FEN 1 A's as-

.. .-m -

sumption. Also, we note that FEhf A's consideration of only those 182,G .,
U.M.,.., 4 p.M Q >.: , -,. . y years or older yields a lower estimate than the Board's approach with the

,St/.x+, M@.13EM.$?Mye.,
M

,;NY2.M 12-year-old or older persons, but the difference is not large and, for this

N
. ww ,wm

' %.,Dg%w.QAMW*gpo,OW example, amounts to 0.9%.
r

A m. v..w,

2. w g .@;e0Mg.M,G. ~m. xpsNbH. Resulting Estimate of Siren Alerting
-Of .m.u-

CAM, . . . ..: n . .

;g< 'u,.@W: t,.N7,, ;GN G.,WftMg:Q
;WsMM 54. As described above, the Commission has endorsed different
l M y A g.O./6$@1'M' ,%W,m..> s m w

.

. g i,m . v. standards for the first 5 miles of an EPZ and the 5-10-mile part of an
.-l.3,Q_,q g.t 39 EPZ. At the Board's request, Applicants' witness, hir. Keast, carried out4: P. '

. , .

. .y '. . . d9.- . ; computations of households awakened by sirens in these two regions of
J.Wf,ip.Q;TMb.1$y!.9 the Harris EPZ. fr. Tr.10,471, Attachs. A, B, and E. hir. Keast found

Th(5.i.O'f p gMW&' D .' O ! M M .3 that " awakening percentages inside of 5 miles, outside of 5 miles and for

$$ M%h' "h''G|'i the entire EPZ are all within about 1% of each other when the same*

:

4;. . :. ~ .i computational methods and assumptions are applied." Id. at 11. The
4 ', j f |, f

'h4.OW, J1
Board accepts this conclusion for the Harris EPZ.:.

,

55. hir. Keast calculated that 82.5% of the households within 5 milesm . ' ." ...
of the Harris plant would be awakened by the sirens, using the Krall-. N 6. , , , * . .,

.

- Q ' t..- Y . .j, . '
,-

mann arousal probabilities and the Board's tentative assumption that..,

.. ,
: 1.. ,

was predicated on the FEhlA household alerting potential, which as-'

W, :h,M. T
_ , .._

d Uk$c,b,h (g W ; *;,f.,,,-J,. ..c .
sumed only 18-year-old or older persons would contribute to the alerting

W.hg$Vh, s ,m
.. .

Mg potential. ff. Tr.10,471, Attach. E. As described above, we believe thatff?fNiTQ u % %:hM!!R the FEhiA assumption is unrealistic. However, the quantitative effect of

i h '.I b S M N h ? %' assuming, more realistically, that 12-year-old or older persons would

>[[ 8 f, M y,[n?G M.Mki$ ' contribute increases the estimate only by approximately a 1% increment.

. d .. ,E, %, M,fN:q w . ^. ~ . l,~ Na.MWit -
We therefore find the probable arousal in the Harris EPZ caused byM. . .- Q:

'

, - u '

y t. . , i' .

sirens under summer nighttime conditions to be 83.5%.

O;Ut''9 i,;w. |-@d r@ Q W_* @Mi 56. Both Applicants and FENI A testified that some people are awake'4j.. .. t
dp 99 ~ - during the midnight to 6 a.m. hours and would hear the sirens. We Gnd'.

.Wh. n..O. J
,.C ,can. ,?! M y:j y: fs. vM.Y hir. Keast's testimony, based on a survey by the Arbitron Rating Serv-

fMh,.,3 %.
1 t. s. ~ ,. 9

gd' h ice, to be more credible for the Harris EPZ than the University of hiichi-

g)% # [A h g b @M %@S p[h
h i gan study used by FEh!A based on a national sample. Keast at 9; Nehne-

Nh mdNW g5 vajsa at 11. hir. Keast testified that 3% of the people in the Harris EPZ

3hhhh can be expected to be awake between 1 a.m and 6 a.m. Assuming that

M A M;;w w g $ N
'"*"* "'" *" "" *"""""''"i""'*" " * * * " "'* " " ' " * ' " *SSMi Ngg c

y . . . p; ,,- .v.
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. , a ,_._n.d.c. h i I._'.~ i cJ.5.;.N d b C e N -' *
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--.. a.
..

'' " .- -

, .j
,

...c .
. . . -. . -

. . .|
. . . ,

, &* *
. . ..r

.N'- ,' 'q average number of people in the Harris EPZ houses is two, the exist-,
,

4.0 ,. ; ...;, ence of 3% of the people awake corresponds to 6% of the households*

f 1 . ' 1, , . '. L .C , , . : .,. ,. . w having a person awake. The unaroused households amount to roughly
'

.],

, f T f, ' . '. '; ' . . * . .J.?.:] 20%, so that 6% of this group amounts to approximately 1% additional
. y , 4.6 . . a- c , d. households that would be alerted in response to the sirens. Thus,83.5%

*
.. , , - .

' . ./ n .s ,. M ' 5 . ?! M? ' ':?. .Nc., plus 1% amounts to 84.5% of the households alerted b.y the sirens. This

p g:' &e.:/..;itd. -
.r..6 - .

. e, d.. . . .s. . . ., t 3 . .1 represents the Board's estimate of siren arousal on this record.

(&; W;}% . U;;.;p! K,'.f"q ''y<. a;y,+,v y:N
.>. .

. W. . -
.

!:.y * q . s - y-

a q w *p /; (l'/ M M t O ff I. Informal Alerting
.

.s.. . - . . w.vg r.4

6 '%*#.;.-@. 0'.%Md.f.$r. 57. Both Applicants and FEhf A presented testimony on " informal. T.' W.i'. I
iM. , C. , J,3. ( ..&. . alerting," which is a term used to connote the arousal of those house-.m v a

W p .,'. N>(;- W.O. n
. et.V, / . e.m.: .:m. :.f W holds not alerted by the sirens but alerted through phone calls or direct-p fu.,, .o n.n . u

[[MM s9-r[W,@N+J:y;.r ?y:.]-O % ,.i N:. ,
idV'd'@j,4 personal contact with those who have been alerted by the sirens. Appli-.!.ve

.
,U' cants' witness, Dr. Mileti, testified that informal notification is a very

'

:$$[ .; g .; ; & -*d."$y typical public response to emergency information and warnings and it is'

.ts a phenomenon that is well documented by social science research. Keast

.d d.y % J f A .."'. f ', " $@
,; ' - ifd Q . . ,, f z et al., at 28. Dr. Stileti refers to two studies that provided quantitative es-

~

M timates of" informal alerting." The first of these reports ** states that, for;

M[.,n q..,l';'. 4 f ,@ the 1981 hit. Saint Helens volcanic eruption, approximately 30% of the
- n ;.7 'J'

,

; residents closest to the volcano first learned of the eruption from person-
'

,
*

- *P' C- al observation and they alerted an additional 38% within 15 minutes.*

??
" '' ,

The second incident was "the 1972 Rapid City, South Dakota flood,,

',. which occurred at night when many people were asleep; 75% of them.

'' ' '

.<;. - population receiving a first warning or alert responded by engaging in
'

,

* ,

_ f ' * (. additional communication; over half of these (some 40%) engaged in ac-
.;- . 7 ,7 i ' 3 ".O tivities that would translate into informal notification." Afileti at 35-36.-

. f 12 '.K | 4 &M.i Dr. hiileti assumed that 30% of those formally alerted " naturally" would

$s.U $h,h;, Mh.6jM #[0I engage in informal notification. Niileti at 34.

Md M' ( * 58. Dr. hiileti testified further that the rate of informal alerting
fhh4,*$.8%Q. %IhiN.d%! .9. I could be " facilitated" by incorporating into the emergency broadcast4

ddd;G,j $, j 9dD%&s.UN,M.p.h
system (EBS) messages some simple words to the effect that "if your

'Mp gp . y 'g neighbors' house is dark, wake them." Afileti at 38. hir. Joyner of the.:

V. . , ~ . .
.. ...

s /* ~

;y. , .l* p North Carolina Division of Emergency hfanagement testified that the,f;

h[ a , - Qdi:Hf;
'

" $. . .' . . .' C. S, ./..C,'$.a.~1ED. .G.3
initial EBS messages for broadcast in the event of a nighttime emergency
at Harris will include such an instruction. Joyner at 41. Dr. hiileti, on.

.

. .- &+. s... .

\ n; s. 2. 5 g:r .u @.. ptj, . M W 4;: the basis of this commitment, assumes that 80% of those directly alerted4
. n . m. m -

WE $.iP . d.wp& would participate in informal alerting. hfileti at 39-40.

M d| W " 8 . R t' p, f f" $ % g
Mi

l $QG ! ?fC

Q%''AM. Y8. WhM45*A. h
'f?,' '*f;.;f& - f$,'.f@,* g:sdjf 44 M. Lindell er al, Quoted in Plannmg Concepts and Dectswn Cnteru for Shelterrns and Docuaten in a

-,. .; N g;;,; ,- ,ey. y g 3 .' Auctrar Powr Plant Emergency. washiriston. D.C.: Atomic Industrial Forum.1985, at 5.I6.
m. i r. . . p.y '
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h M@ 59. The FEMA witness, Dr. Nehnevajsa, testified that he had con-

WJ,).1[-|h; .3 *.d;!.h % $y' ?.f%
*

ducted a survey in the Pittsburgh area following a June 1985 tornado
d and that "87.5% of survey respondents expect that people in their areaW, Q 7,:.N 7..;D T.- ..J

. n,.~ .

" . n .w
e... ,y; . .' '.~. l ."'n.4t2 would be contacting others to make them aware of an impending danger. . ;, c f

jf: ;.i -|,m, 9 7 ' < ' ,< K..,.%,9 ,.
|, h% and just as many respondents claim that they would expect that

; 7 ex ,.. ; ...9 c, s %:. c.:-M. . . someone would try to contact them under such circumstances.,, Dr.a .u ..4 e .

U N % h,Uf N M 2 h M
e.il@M'$id.w/ ?".<S aW
fU. Nehnevajsa assumes that 50% of the alerted households would contact

. ' %. ,.g.qAtVUg others. Nehnevajsa at 16-17.
. . wt% . .u sm 60. The Board recognizes that the data base that the witnesses

Mmv$**;.D.M[.,M.Q. 't .b,.y,.%u ,q}.@%
dy.rc;w/ ,7 88 Qftd submit is largely anecdotal arm not very robust. The South Dakota floodRI .w. c --

M f[,$/;b..% Q. ui|M?^ ~?.' E " h. 'y at night is the most pertinen. .o the issue before us. The Pittsburgh
.

W P .1 G.V. E study is not persuasive because it involved an abstract question about
.

hM'.ly@rd:li<dW.w u..,M,WH.h .
. 3au n

- k?WefW~ what people expected in an emergency, not what they had actually done.

/$UiMN)Ef[R
VI In those circumstances, we would expect virtually everyone to say "Yes,

WEM$dN/;';7W@O.Mi-| l will warn my neighbor in an emergency." None of these studies pro-
..$%;WW,f;D t ' * C| vide any hard data on how quickly informal notification takes place at*

.

: Viiih[M TV,Q)','Mr; YI?.7
night when people are asleep. In that regard, the EBS message to encour-

h ;|b M k N.N h h[h age informal alerting seems helpful, but, within the context of a 15-
- m g .. p'N y q A.W minute time period, some of the people who are aroused may be sluggish

'yJyN 3/h[R.NI.35.5{Mk.3 and activities such as putting on clothing, visiting the bathroom, etc.,
;' % -- - C ,}.Ol[, can be expected to produce some delay. Any estimate of the extent ofin-

q.c,q s p q,q g g .a ,; y :9, formal alerting has substantial uncertainty. However, the Board findsa
.,.m . .>.r.. s

.K. G_.'x ,Q".
c the assumption that 50% of the alerted households would engage in

.

du such activities is a reasonable and, perhaps, conservative estimate.N@ !:p&:. W ,'~ *@ . - vy . ~ 4f
4.b.. m. ,

w. . . . ., , ,,

4

J VidW ,N. J. Effect of Sirens and Informal Alerting
%@ !,w$. d k' m. w x @, @9 4W. w .&&pjTGgd,
%q!49s@.g$(\ 4t.hq q W@iq.[

61. With a direct siren alerting of 84.5% and 50% participation in in-4
Pvg g gg formal alerting,42.3% of the households would be engaged in awakening

h.QJ$M, ndbM others. This 42.3% might successfully alert a nonalerted household
"Ij.$bp$.MNfdf.h 15.5% of the time (84.5% of the time an already-alerted household

M: w@M $:(t @E M i % "p W[? p Wk*Q f)'/q@;M.0 $. w.JUhf @$ g would be contacted), thus, alerting 6.7% more of the households. The

MSW resulting total alerting in 15 minutes would be approximately 91%, if no-

O4 4.y & W rN,Q MsMS.' other alerting mechanisms were operative.

?.hWQ&MPq.}i@C.;%&.*.W
b . khhh K. Alobile or Route Alerting

' f Dk{ gky 62, In addition to the fixed siren system, emergency response offi-
g

YMA cials would provide additional pubh,c notification of an emergency,i how
,

9hiqP.g through an extensive system of mobile alerting throughout the entire
L di?W

Mh+q/.M.,~n;.e%a. .%uf | EPZ. Thus, in all four counties within the EPZ, vehicles with flashing
Q ' &m,1 c... t .4.c . W. 9

-
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. . ,.y lights, sirens and/or public address systems would be dispatched to pro-
-

- |- *'::,* ', .s i vide additional public warning by driving predesignated routes within.

'- -

. , .1 the EPZ. Keast etal., at 26.
'

.
.y' - - - r' , q , , , , " 63. Based on experience, the State of North Carolina is confident-

a J- -

. .
; that the flashing lights, sirens, and/or PA systems of mobile alerting*

'<: - 'f * f vehicles passing throughout the EPZ would alert most households which.

T *.. ' . g i . / 3-# 'y might not have heard the fixed sirens. A specific illustration of the use,.

M .' d| f .;. / ~-* v 'f g.-! $
.,W . * * ?; ,,1,, , c of mobile alerting is the November 1977 evacuation of between 400 and.{.; , ,

,, , , ,

Q. . . . .
. . .. . . . , ~ , ,.

500 people in Clyde, North Carolina, due to a flash flood. Beginning, at

'[j%' ' U; ' , , j. .g . ( y g about 2:00 a.m., using two police cars and a fire truck, emergency offi-

-y ','3.-
.

- ry ; , ,.j y cials completed public notification within approximately 30 minutes.f .
'; , ,; . - 2c Keast er al., at 27.-

.m

l ". C :., h .:, d ) M . * Y 64. Applicants' witness Joyner testified that there are not sufficient.. *

.Cytpp:,,|,.g.1,4.s.N,;IN resources available to complete mobile alerting within 15 minutes and.

y. -

. , . ; ,, 'A' that the times for completion of route alerting would range from approxi-. ,

- - '
,

, , . - < 'X mately 20 to 45 minutes, depending on the subzone. (These times in-
'

, , . , ,.

~t ,' , ', V. h. . ' clude the time needed for emergency personnel to reach their duty posts*

'. I ,: , ; ". iI.. .[ F h'. to begin the notification process). Joyner et al., at 26-27. Because many.,.. .

U'. < 'y ' .
' * " of the routes commence in populated areas (where the mobile alerting. ' . ,'

vehicles are routinely stationed and therefore readily available),30 to.,V*
.

'

. ' 40% of the households in the EPZ could be covered via route alerting-

within 15 minutes in the 5-10-mile area. Tr. 9583 (Joyner). We believe- ,

'
'

that these time estimates may be somewhat optimistic for nighttime
alerting, should it be necessary to arouse some fire and police personnel.

'i In any event, Applicants concede that, due to resource limitations,>

,

mobile alerting is not a means by which they seek to comply with the 15-,

;, . p , ]. .L ; N minute requirements. Appl. PF 39, n.24.
'

, . . .m J/ , - .;:, p , 65. Following the initial fixed-siren and mobile-alerting warnings,

l;i; @ M ('[! Q@' <f. $ :,h h d Q s p
.

3';$ mobile-alerting personnel would drive back over their routes to confirm

'Mya..!?.,j @r.,. [ [W.if' 'pf4{
public notification, stopping to give personal notification at houses'

.

.M ', which are still dark. In addition, law enforcement and other official vehi-
. . .

, ..

q ; , -e.y,u. y ,, , n,p.. . cles would be m. the area to ensure complete evacuation or other protec-
r ..

.y4
f -,

, ,,,

-(. '}J.3' |, y tive action, and to provide security. They will be instructed to check,

*. ,, ',u~ . , . . ' premises where no protective action activity is evident. Keast et al., at:.

4- . ,

,,m.-Q g ' ., ;; I,Ac 'l.. 41; Tr. 9596-97 (Joyner)., ..
my n ,.. s .. . , . , ,

k e , % I '..*,d* n ' . ? '. 4.
. ,t

- b.. < ? i [q/. n .. -

s W. n.Qye
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Tone Alert System Within the First 5 Allies of the EPZd5
. n

.p 3 :.,, ,.1. u
, .

. ~ . . . .; L.9:b
m

'

h, d .
[ 66. In our Order of January 16, 1986, the Board requested that the

Applicants provide information on a system which might supplement

W.fN@QAj,%ph : @' ;f. ,Cj.7''?@;S>$|f3~.;.S f f ' ,]NM J/ the siren system within the first 5 miles of the EPZ. hiemorandum and
.

%
pKW* @ [' ';' NU Order at 10-11. At that time Applicants had not proposed any system in

,NMET]h. $ dI.$ addition to the sirens in that area. During a conference call the Appli-N

h@O.MMN8MffW.q@i5?$fM,$hNj3.; cants informed the Board that they intend to supplement the siren
"

system within a 5 mile radius of the plant with tone-alert radios for each

W5NMi
',Fr-M :'$y$g

J O. c household. Tr.10,269.

hI $! k b : f $ 67. Applicants and Intervenor Eddleman offered testimony on this
issue. The Applicants presented the testimony of hir.11. Ralph Good-

3.MM !.afyf , @@.-t'.I.g p1

b ; M.F win, hir. Alvin 11. Joyner, hlr. David N. Keast, and hir. Dewey B. Over-
( Pg36$M@$$,%,l:Ei 4 $ man II, on this matter. " Testimony of II. Ralph Goodwin, Alvin 11.

%.s dh@NNSD/,h@y.i Joyner, David N. Keast, and Dewey B. Overman 11 on Eddleman Con-E
A iWU:Mc S tention 57-C-3 (Nighttime Notification)," ff. Tr.10,723 (hereinafter

$%$'U.DN.7h.. ? ?.u M!-N]UGoodwin et al.). Intervenor Eddleman offered the testimony of hir.

hd%35Nh - Jesse Riley. Eddleman Exh. 75. The majority of h!r. Riley's testimony'

2LD,M.M.:/W.G...;[t,<.Q',g was stricken. liowever, one paragraph was admitted without cross-
,

9 p w{??..T'i.Q,4.* g;%;,p
n - n .... examinat. ion. Tr.10,708-0').QMM yW *? 68. hir. Goodwin is employed by Applicant Carolina Power and

3:,ggy N;ChdiMQM3fMj Light Company as a Senior Specialist, Emergency Preparedness. Good-

h}*MM ? L 7 /,,'4 ' g.,.l. ? ? '" g
win et al., at 2. In connection with this issue, hir. Goodwin was responsi-

g .,' p / Q g *j ble for coordinating the development of information concerning means,

M Ac/$@r.|r R$ 7 ' .
U.; to supplement the public notification provided by the existing sirenh i

ti C,," % d . system in the liarris EPZ, including the tone-alert radio system proposed,

by Applicants. Id. h!r. Overman is employed by Carolina Power and

Mmp$.m.p.$y *t @. # .-
qp;t - .,,

D .
,

h.w.N S% Light Company as a Principal Engineer-Telecommunications Engineer-i
y y g .~4 e M ;/;,7?w . s ing. Id. at 3. lie is responsible for, among other things, reviewingre . u ,.4

4 W y/r~ g @h h g $ dc $.!rMf ,cM f vendor proposals for communications systems, preparing specifications,
f

N'hi/ MM and planning, scheduling, and procuring the systems. Id.

5 I N@ M,p %w.D M.Sp"y&wd,9: 69. After conducting an evaluation of the possibility of distributing'Jy
4.. f.hM %.hu.. . Y;g ' .f %.,a @.<uM.S

,

tone-alert radios to all households within a 5 mile radius of the liarris
. q*

4 '@qM.
.

g;I means to provide timely notification to the targeted households, and
Plant, Applicants have concluded that such a system would be a practical

'.%yk.'. klO ;%fd[y. '.,
that such a system would provide excellent coverage in order to alert

$k.V,W'M;ff/2.IM'Mf9
7@Q'hM/h9$$U$

'y j 9+'/.h(jMhN . people in this area at night. Goodwin et al., at 4 8.if
N i 70. The factors Applicants considered in their evaluation were the

.,

'

J 'i

45 The Board Mods many or NRC stafr/ FEM A proposed nndiess on this part or the record to be securate
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,,
. ] the proposed system, its technical feasibility; the time required for in-' - '

' - - , J| .j stalling such a system, and its cost. Goodwin et al., at 4.,. ,

,

| 71. In determining whether it would be feasible to distribute tone-,,,: s., ,

.V
,

' , ' c G ,. '4 alert radios within a 5-mile radius of Harris, Applicants found that the.
~

. .,
, area is within the primary coverage of two transmitters already main-4 ..

1,.. . . % . tained by the National Weather Service (NWS) for use in transmitting''
.. _ y. ,

y| D ' f 'f j$[ ;p / ~ ''y } .' Q: " ; ., , weather condition. Id. at 6. Applicants also found that there were receiv-
y p .

.l routine weather forecasts and alert signals in the event of an emergency
,

SeM , ; * X N ' '? '[ P ?.| [ . ers commercially available which were capable of receiving the NWS'

y, ,- q' . 4 , . :q alert signals. Id. The National Weather Service, which is an agency of-

*t the National Oceanic and Atmospheric Administration (NOAA), pro-' . * f , . ; ) . ])
.;, 9 ,. -

,('
'

,, J. ./' ''

f -, ,. 9,'. f. A ' 9 , .- '
vides continuous weather forecasts from facilities at the Raleigh-Durham
Airport which control transmitters in Durham and Fayetteville, North

? / ;-. i | ;;., ;MEf WW 4if ' ' > 1 .3 Carolina. Goodwin et al., at 15. The NWS has agreed to broadcast an4.

%.W.". Q (._ alert signal from these transmitters which would activate the tone-alert.
. .- .c

, ' ". . .; ,- radios in the event of an emergency at Harris requiring public notifica-
., ,

.q. , g: . ,

' f /. C '.' M * | tion. /d..

',g,',. .f/, 'S 'ft ; 72. ~ Applicants have performed tests and measurements to determine'.
.

t.'s- Q.-J;7; q 7:. x whether the signals from these transmitters would be adequate to acti-.,. ;

, /.* ,Q p' M vate the tone of the radio. Goodwin et al., at 15. They employed several.
. ,

n . >- . of the receivers they have chosen to use for the program to determine
'

' . through a receiver sensitivity test the minimum amount of signal which
would be required to set off the alarm. Id. Field strength measurements-

were taken to determine the amount of radio signal present at a given 10-.

cation. These measurements were taken of signals from both transmit-, ,
-'

ters. Numerous locations considered to be representative of the propaga-'

. , , '

,.N. a ,
tion conditions in the 5-mile radius were selected for the taking of meas-"

s. . .

urements. These measurements were taken during the day and at night<. >

- ..:
b |p' M j.d @y

- ,

,; between the hours of 1:00 a.m. and 6:00 a.m. They were taken at low: &. A q

M'!,7@Q-Q6@jW. em'.
." , .'27. . @c ' ground elevations where homes are located. N!casurements were also

/. g. , f ?;-Y, taken inside homes during the day. /d. at 16. These measurements were
g,3.n[.,sW.. ' ,. .M. .M,,;i"-h'V.?;r compared with the frequency strength, and it was found that the signal
. . . . ...

;
"'

.. . l .' ~ l strength at every location exceeded the level necessary to set off the,CJ .s
- .

,,'.',;,- ; ,yc_
.

', alarm by a considerable margin. /d.
n. 1 */'

t 73. The radio chosen for use by Applicants is the Realistic Weathera-- ..

'\ {} ,., ( '.fa ''T,

dio Alert III N!odel No.12-140 manufactured for Radio Shack, a divi-
J ' , '

. Q. ,),[,4i~9 ,.. 3 sion of Tandy Corporation, or one with comparable features. Goodwiny;k

3.," g... J:M. M , Q.', y' t .. J. ,4.a#.et al., at 10. This receiver is capable of operating on house current or on

' '

'...

f _ g;! Q.y
-

Mc h.,i.GQh @h.M:4.{, a 9 volt battery as a backup. If power to the radio is interrupted, it auto-y

.d.h a %m%.,w.4
. a.;M,cri ,A, matically switches to the battery and continues to operate. Id. When in,/

.%p's ?|.v.s ^.G. .c ?;9,+.A,v .s, D'n,$ an alert standby position, the receiver is capable of automatically sound-
m

.hhv .v .
,;. M ing an alarm tone and voice message upon receipt of the radio signaly 5 ,;9 - s N. yy:.n ., y y ,, :,'e.-. ~ . . ',,

'2., T.. -), .,

3

-

.; y
.
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from the NWS. Id. The receiver can operate on any of three frequencies[g
,JWp ,a%w@WWN which the NWS uses. Id. at 10-11. The alarm on the receiver operates at9

/ MU$ hs..w&p e .ms -:p,,[Q
cg wsc6;r.a97 e full volume regardless of the volume sett.mg for the voice message. Id.

. W ng,p@w,W@.1dgy@M. %g.D.%.P.n;v.
Q. at 11. The receiver has an alert lock feature which causes the alarm to

sound continuously until manually reset. There is a test button on the9
.

.

N&g MgW. y R receiver to allow the owner to check for proper operation of the alarm at

m &p 34. w,T7( p% k.W # m w any time. Id. Applicants have determined that the receiver they haveTgj MT>m .c . g.a chosen .is available .m sufficient quantit.ies and with.m the time frame. .

N re %gss.o.m e t e e b;s-.wdg.wwbMr.hWAM!N.W.gyMfgg needed to implement the program. Id. at 6. Applicants' witness estimat-m

M%h.MMMb'uhr ed that the radios could be procured within about 30 days, thus allowing
r 6M the implementation of the program before the Harris fuelload date. Id.

.Qrg$.>?g$gwy;;4,qyp ,gtp

Yih [jW$2fMy,u -8MhM*N,.f[
~

A&d$% Zp at 8.
74. Applicants testified that the use of a system relying on the NWS

%.c system would be advantageous, because the NWS system has already re-
@gapb.QWd%A. ... <@. . ,.. , M$$c.kT,;. j$..,1;f2d ceived wide public acceptance. In addition, many individuals will already

MOMy .t2 %uW'?.u*d,.f,A@M< m:i be familiar with the system in connection with weather alerts. Goodwin<m>;n 40; m ..

e.y 44
,-. wg ,.,4. vt et al., at 9. The NWS system has been in use across the country for ap-. q,,4Wi td.%p w w.gM.Me.e. proximately a decade, and is a proven technology. Id. Applicants' witnessg

1[jY. Mg[sM,MtM[$@ytfg4;bd' Qhqy.

testified that as of 1983,46 million radio receivers had been sold since

WMW: .A 1978, and that NWS continues to report high levels of public support.
yp $ 6'- Id. at 10. Applicants expect this system to be popular with Harris area

M@bN;hh(M. C.d@M)[M.{~S .NQ G. Ef ( residents because of its utility on a routine basis in connection with the

g@ b C l,a.'4 a .M O? i agricultural and recreational activities within the EPZ. Id.
4

.g,;pi? m . % vN :T- s 75. In evaluating the cost of such a program, Applicants determined,7, m. o.f 4. L. s.4

wL n a ,v d. d. y .A. that it would cost approximately $28,000 to purchase radio receivers fory

A s,w m,W_ p 'gf q @
,

:p all households within a 5-mile radius of Harris and an adequate number

d@M, ' N.fyf@
T g

of spares. Although Applicants have not calculated the precise costs as-

[6OQ, fg~ j;p*$yft sociated with the distribution of radios and the development of a publicTb *
idyg !) inf rmation program to educate the residents, they estimate that the ini-

[. 'W@@MhNkMjbM{.f@*LM'gygy.M
tial distribution would cost about $27,000, and the development of the<

,D public education program would cost about $25,000. Therefore, the es-

N:d '~; k M . s% $ g Q%* tablishment of the system would cost approximately $80,000. Goodwin

m m&m,:g^ et al., at 7. This cost estimate does not include the costs of maintainingi-
- e,W6p

Cy 6p'jg@W"!f,9t45ppc
tg gr A

#c and repairing the receivers, replacing them, and maintaining an ongoingpN Q4 Mg public education program. Id."P J,P
). m,

-p .~, n .

k Q}-)
T Ni # The Board initially called for cost information on a proposed supplemental system because the Com-*

mission's interpretive statement discussed above appears to make " cost.cfTectsveness" potentially rele.K. : +
'' vant. In the circumstances or this case. however, we ruled at the supplemental heanns that cost.

4% efrectiveness and comparisons to other possible systems (e 3. telephone alert systems) are irrelevant,'
s

b -f and excluded then rrom the heanns. Tr. Ic.440 62. As a general proposition, a license apphcant is en.

/ d ,f M.9'$ .se titled to choose among systems to meet Commission requirements, including emergency planmng notiG.

kI cation requirements. It an Applicants' proposals clearly meet Commission requirements, there is simply

b'p[ipD./ gV no reason to consider the comparative cost-efrectiveness of other systems. We understand the Commis.
N , jhpf ,

R Q. h : k M @ 'k V ', q? Q=+ @Q ; %. )i,
.WI' (Conimurd)
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M .. 4 . , . / /W i$h 76. During the hearing, Intervenor Eddleman had questions con-
.

i

f f;pi cerning Applicants' ability to ensure operability of the receivers over.

h.:,$. ~,|C f .' P^4'W~ 47 -:.g.'%s - r-
Y time, and the speed with which problems with the radios would be

. - %.y ../. ? O. n- f.!, detected. Applicants' witnesses Orst discussed the maintenance program

s C,m.j y;;$., r . ..f * *2 c i. M.
)

.i;,f._ ;g.L6p ; CP&L intends to institute. All receivers will be tested before distribution.% m, , .

w 3 -g ..c .g ,.? N-nth to make sure they meet sensitivity specincations and that they are in

h ; N good working order. Goodwin et al., at 21. If upon receipt the receiver

Nd2.qqM$ggg/Sh.9F does not appear to work, the resident will be able to call the company. A

.gN[[$3 y s'MM[%;f@Qlitk hh.W.?:%yj%,h M [6N MA$ the radio is properly situated and adjusted. If it is determined that the
i t company representative will talk with the resident to determine whether

Qq % radio is not working, it will be replaced promptly. Id. The receivers will,

A

ph;yd;$.M.h@@dW$b
47/ M/ ,, 2 J be tested at least annually. NWS will send a signal at a designated time,

' YM and residents will be asked to monitor their receivers. If they are inoper-hd *kN.s.d;
$ jf<;7[4.N.U Q h able, residents will be able to get them replaced or repaired by dialing a.

h {N.Q ; ES|g.@g$p.,
designated phone number. Id. at 20. Batteries will also be mailed to resi-

. M.jfy dents annually with instructions on how to replace the old battery. /d. at

@$$ $ %$W.'.D U h!'y 21. In response to a comment by the Board during the hearing, Counsel

M Wi@W 2 Q % %>;$ N for Applicants committed to maintain a list of those persons whose

$f*$ 6.[ N"Q ;.5'%jM M; E|
cy,%. . g radios are being repaired or replaced, and notify them by telephone inMR Mf S the event of an emergency. Tr.10,874 Olollar).

QM: 77. Applicants' witness testiGed he did not believe problems with
. ; M %, y ,:ga @ M. ,g

'.
q +,N , u *

radios would go undetected for long periods of time for several reasons.c . w. u~

n D,'qQ:#'; T? First, there is a red light denoting the radio is operating properly and
, .

, %,?g ; ; . , * C
&* v. awaiting the alert tone. Also, Applicants' witness noted the existence of

7'[n' [ ' $ 0 [[ g .1 N M $ the self test feature. A resident can al30 depress the weather bar to
. " . y %;7 ,,% obtain a broadcast. Tr. 10,875 76 (Overman). In addition, NWS ha 20

*

N@/M-
;d M WIS M to 25 alerts per year during which it broadcasts an alert tone. Finally,

k h

,/.C.rf
W $ C E *' C $j

NWS sends out a test tone weekly between the hours of 11:00 a.m. and

h h-
"

f n on. Tr.10,876 77 (Overman). <

N'#N O 78. Applicants also described in detail their proposal for distributiongg.Nhd!Md * D.fj w M e df M of the receivers and the public education program they intend to insti-

fiFif,.E.D,%Mdd*6Q hR d.hNf! tute. Applicants will use maps 'to establish the S mile area boundary,f

?,EfS/NiDh;4 Lists of customers will be developed and veriGed by'a Geld survey. Each
4fm % y m. , w.g 7g3pp,p$.;w account in the area will be given a code which will be entered into thew~

/ %m. w .* g;fW Applicants' computer. The code will appear on meter. reading documents
@o,, % Qt M. .ftp . j/. N. m a ,. y J ./ N.. M $ V ij)e.which will enable readers to conGrm that each residence in the 5 mileb ,%A

m;y,%.4p> > -
,, J. 4.0 area has been identified. Goodwin et al., at 17. Electrical inspectors and.n

qt j1.s* |y=%vp
_ g y at

'
' '

..

.c, . 9 . sion's " cost efrectiveness" reference to terer to a situation, for example, where a proposed notareation
D. $r. - M| System might be considered only marginally satisfactory (e s.,80% alerting on the $. to 10 mile zone.i

f;.,j'M[R i ]A f| |h '' M. , % x %.y %*dh "
My [.M' 'Wd''k ' where no fined percentage has been spectriedi and some more empensive system might substantially in.,.,

hhn (fW crease alerting. That is not this case. We include the cost data in the test as a matter orgeneralInterest.
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iE Geld engineering work required for the establishment of ciectrical service

[D.M Y,$N$$;'.d,~% .,'
5* will allow the early identification of new dwellings; /d. When a customer

M . S.;' M W / ,f . 4 . disconnects his or her service the code will remain on the account

% //,. f .| d - p$ 8 N dc &c i'
!E.'y.%: record. When another customer applies for service, a message will.

, MMM.1'kW appear on the computer and a receiver will be made available to that cus-,,

hh,h(FMy?!NhNbb'.NM
tomer. Id. at 17-18. Records will be maintained to show the date of

Pyg fin.Og distribution of a receiver, the date of issuance of the last replacement

h [N'hdkd.db! ,jg battery and how many batteries have been used. Id.

WehbdWW.h +h.%
%W 79. Contact will be rnade with a responsible adult by a company rep-

NNhNdbhhh resentative trained to explain operation of the receiver, to suggest the

NkdjMEdb: best location for it, and to answer questions about operation of the pro-
WW#@9QOsh j.'V24*.W 4W gram. Goodwin er al., at 18. Public information about operating location

.M5f[%$hM@M
M and maintenance instructions will also be in materials distributed to the
h b; /fr $NNN residents. Id.

M''dQWMf.2d{M,DY,M'1.f4S Q
80. As an ongoing public information method, operational pamphletsc

$ pfcd- will be distributed to residents annually. Goodwin et al., at 19. The
.

y ..NW@Qh fM&,#Af..g,, safety Information Calendar and the Children's Brochure will be revised
S;p;.y@p;p.L

fhm| i(. , p , to contain information about the radios. The Harris newsletter distribut-

T@Idd]3[sgkW.h$ 'M5Y. V
g
f7N,@Y@% ed about the time of distribution of the radios will contain information

Q about the tone alert radio program, and the newsletter will periodically
E W'j 7Gy[.jh3%yNGKyM remind people ofimportant information about the program. Id. at 19-20..

!b [ M $ Olf ',; y % 9 R
Before distribution there will be a release to the news media. Id. at 20.

, %"JPTQW;WTh.4, M 4 Yj7 ,G; 81. Applicants have measured the sound pressure level produced by4

the tone alert radios and reported 79 dBA for the continuous tone at a
@s *

.

distance of 42 inches. ff. Tr.10,723, Attach. C. Operation of the receiveru%|&
.g y,U'P>n

' '

< M,.' fn; o 1C N- for 15 minutes would produce an SEL of 109 decibels. Using the arousal
1. p,>/ @ p H,.. n. m A. 2 probability shown in Figure 2 and the household structure above (Board. eq $a ~ . .

E

QAMO@-f
%,

N,M%k Finding 52), the Board calculates that 97.3% of the households would be

o sge%{;6% alerted by the tone-alert radios alone.

hkd.,[MfdMWM[ SUS @@f5./gfyt. Q W g ',14
.

82. In a FEMA sponsored telephone survey of the population within+g
hW .

,5/ the Fort St. Vrain EPZ, it was found that 13.6% of the survey respond-
NN$h$ly$df- Q ents were not using their tone alert radios properly. Keast at 14. In view

@Od[N.P.N%'(yt'.j%g$4
h of the Applicants' public education and information program, we Rnd no:

Sh/ dp basis for anticipating that use failure at Harris would be greater than at

k ?*M@@$@@$dW;p" h@? yMiM
|

/ .h g Fort St. Vrain. This 13.6% might reduce radio alerting to approximately
.

i 83%. However,91% of the 17% not alerted by the radios would be ex-
.

'i# f pected to be alerted independently by the sirens and " informal" alerting.L ~<
! * That 91% multiplied by 17% increases the percentage of persons alerted#

.

i - by 15.5%, so that the overall alerting level would be 98.5%. The Board- *

concludes that the independence and partial redundancy of the siren and

jMOkUN 0$.% 6:
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#pwn- radio systems demonstrate compliance with the requirement of "essen-
'o s .-

. .a.d-p;44 * AJ i l',; : ,, y
.r

Q. , ,

;s ppgj 4% ; . ' tially 100%" alerting in 15 minutes in the first 5 miles of the EPZ.v
a x %m. a s. n.sMm ;

W[W.1.WW %p,hj;p:M|.
.

im:M, hf m

. O. m % 5 , w g . m ; M;.y.1 7C$.W %; .'| .
*

.t M. Proposed Findings of Interrenors
c. .-icsilhcM n.n,: .h . 91 83. The Attorney General of North Carolina filed proposed findings

.

i p Mq - n e w .y n.v . e.: of fact on December 16, 1985, and supplemental findings on the re-
y.

MW.@w'2%%rq 4.y;W. . RW, y o
71 1%. w gm

29 Ni.Q: Op opened record on March 19, 1986. We have considered those proposed

f[h'f%@hNb!h$ij
NN findings and perceive that the bulk of the issues raised are fairly covered
w d. nww.3M;p.y .' in the Board's Ondings. The only point meriting comment is in Proposedh$$:d? Finding 22 that reads "[wle do find deficiencies in nighttime notification

3'Q|';g.id$$ @ %jg ']S
.

M* O .I j, and hereby conclude that neither Applicants' modified plan nor theWMhp,Wp M.;9 % % Q [I FEM A 43 criteria give proper assurance of the achievement of a satisfac-

2y M,me?$. se.#'; ;m tory level of nighttime alerting," as a conclusory statemerrt. The standardMMf '

.A O q g F 9 G y.p.7- -; for alerting has been described in our regulatory framework summary.
Q M d.,? N;M.u. % v.M M. @-> r We find the Applicants' provision of sirens and tone alert radios meetsMEW
@sAcy.en . J 4;n 3 the Commission's requirements and, thus, does "give proper assur-

n

MWh@Q@M qt:N TPW Ifc. ' ance." The Attorney General's office should be aware that this licensing
hi .kkkji[, proceeding is not a forum for challenging the Commission's rules.
V,.x M A J M M :#

' 'z%o um ~w@n ~ '.7.M.WQ ; @ '% ' ' 2, df '. :but, also, are lacking in analysis of the record to document noncompli-

,c. : ' 84. Intervenor Eddleman's proposed findings have a similar thrust-
,a s. .t .

icW h
.j.Qffp*:Q/[$ ance with the regulatory framework. His concern, as stated most clearly

'

*i:.n ~
# ! './;.' '. , . % . '

in Proposed Finding 8, is with "the 5 to 10 mile doughnut around the

7.* % ' d $ [ ,' %[ ( , be used." The siren and informal alerting will alert about 90% of this
plant, where tone alert radios or other primary alerting systems will not

'

@X p A f, + ,. area in 15 minutes. Furthermore, he neglects to consider that this zone
w , %p;wp. 669.<7 &. n. 3 is well covered by route alerting which can alert some unaroused house-

,

.gp

eq M i w@w:;g&w.y$q
.cg :g .m

l q holds within 15 minutes and virtually all households within 45 minutes.hd Q gp.,(4
.2 % M y!M q d;. %g ;b)

'

dty ''. .r

W% Mi g N. Summary of Conclusions \

h
| q. ,to.,, f... y,.. - alerting by the siren system can be expected to be approximately 84% of

NM Based on the record as finally developed, the Board finds that directL,

w ,u;W.y . y' v

j ',.+ C, 7, My $ s @k,9 ,p,.e,w ' w h...
;.c /g; g sv y
.w r.t. 7.s , gem: ' the EP7. households and that, with consideration of" informal" alerting,.~ 1 ~ 'r

h f; M - V P* v, M * 9 4i . Yc ,a, k 4 .'sHarris EPZ in 15 minutes. That 91% ligure clearly satistics the 15 minute
%W it. siren induced alerting would total approximately 91% throughout the

'

phM .4. : '
@'p .n e.y4.:_

p . notification requirement for the 5 to 10 mile outer area of the EPZ. In'wvg
.

g "O./F// addition, route alerting with police and fire vehicles is an integral part of
'

.%pW 'Q h)$p$fh the Harris emergency plan. It would cover 30 to 40% of the Harris EPZ
kC h5 Population in 15 minutes (most of whom would already be alerted) and

. 4my.c@@bhg $ M!@ can be completed in about 45 minutes. With the route alerting and con-,

?. W,hg W '?$y ,&w:q h,gx%, ?
. ,%

im ic. J ,. y.mWfa, w g ,: uc
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.' g ', scc'. .' A. , tinued " informal alerting," we find that the required " essentially 100%"'
,

. , .
. ..' , . ,

.

-
- ,1

.

coverage of the entire EPZ can be completed in 45 minutes..f , *

f,.' With respect to the Grst 5 miles of the flarris EPZ, the Board Gnds* '

, ;, - ";, ,. _ ,
,'

.

that the combined effect of sirens and informal alerting - 91% - does.m ,' , .1 , , -gm
,

, . ['. ( not satisfy the required " essentially 100%," which we equate with greater9"'..
'

-,

. . ' , '. 7 : , - . . y c. . p. . .'f.T. W . than 95%." However, a3 described above Applicants' proposed use of
'fj.y / * f $p[ @..I

n;

(:2.fQGQq3',.,t
.

c tone alert radios in combination with the siren system and, with consid-. .

i, g; : . c., . . . A. . .. , * , .f,,;', @9; 4 eration of the effects of" informal alerting," should result in an aggregate. , , , ,< a ., : .
1%q.

t

, . v. ; M i';- alerting level of 98.5%. The Board concludes that the independence and
Q;.3 Q',3'. J . Y.'x ..NN f.k[yh..'' T.cf!Of dp(;Sp partial redundancy of the siren and radio systems demonstrate compli-

.{ . ,' hf }$!Ih ance with the requirement of " essentially 100%" alerting in 15 minutes

, n 'J/f.'v. q d. m . ,V ? >T.M in the Orst 5 miles of the Harris EPZ.

' a :W.$)m 1.h. n u .,.W||;?fw,Q:hQf d
.m q e- (".. 2 s ?-M. ;y.|;Qiy III. SUSI51ARY DISPOSITION RULINGS ON EDDLESIANJ | y y : ',/.

i

,. w....,...V.;.t , .

EPX-2 AND EPX-8, y ',
..y ['* J. , . .' ;. J./g

'? >-; ,

. . - Q ' .M n; M , ' s . ,
*

, y

. E ;w. . c , ;, *., :! _ : , ,1, ?, o.
The history of Intervenor Wells Eddleman's EPX contentions is set

. . ''*
, ..

. .y

,. s , '.u- n:|7.",j- . ' ; . '; forth in detail in the Board's Partial Initial Decision on Emergency Plan-'...

' ', e. ' . 7, . . i ;'. % /D ning and Safety Contentions, LBP 85-49, 22 NRC 899,908-10 (1985).
.

' .

.

t,i y.- Suffice it to say herein that twelve contentions concerning the full-'

b.- ,; ,
.

. ' , ' /':h. . . [' participation emergency plan exercise conducted Niay 1718 for the

' ' ' ' *
liarris facility were submitted by Nir. Eddleman. Of these, two, EPX-2' " -

,e> and EPX 8, were judged possibly to indicate a " fundamental flaw" in
, ,

'
'-

..

f i,'.; O. the plan, and were admitted into litigation.'

.,
,

On January 13, 1986, the Applicants, Carolina Power and Light* -
, , ,

y ,; y' _ |./ Company, et al., moved for summary disposition of both contentions.

'y,;[g/.M.c'd
m

W 3.j '- s The motions were supported by the Staff /FENI A. Nir. Eddleman replied

iW@%M"W@DQh;y($, to the motions on February 18, 1986, and later on N1 arch 12,1986. The
p

h'.%,C ",

Y M latter reply was agreed to by the parties and approved by the Board.
#G;y{Ci,MU , The Board granted the Applicants' motions in a Summary Order dated

,

"#! .Wy|4!M. .N.
. Y. ; .;:,, M.,'f,p|,U 6 / %. ,M M % hiarch 19,1986, stating that our reasons would be given in this decision..,

r,y.% s ,, , .a. .

.'7 ,.'.;||;|. The Board reviewed these presentations and found that no " fundamental| ', Z. t ' -

;g. 3
.

.q,, . ,
flaw" in these parts of the emergency exercise was exposed. The exercise

, , ..
,y [ 7'.

., / , ; y , 7 ->

,

. ,,r , , ,.4 ~ ' . YJ , did serve to point out that problems did exist, but the steps which have*

.e..i s,QJ. G] '.un tyv,y. 6,,7 @. ,'4
,

.

2 - 1. ..

4g(Qh.M. 9 7a v. n. .hp;'pp.* N { m'N'h .%p $;J h,,.1 1
s. ,:.-. .

M Mr$'j
-

t $
f p %m p 0Uy* M M f;a h" N@;[;."df r o i y Mr.4. Q.N'' Y. 1 C 87While Apphcants maintain that the Harris siren system is all that is necessary ror regulatory compli.

-

: fif' y w ,i{.$, i'
N#27?i, 4 t

M, f ~'J ance, we note that we would be unable to blink the issue. not encompassed within Eddleman Contention
.hw g'*.* Q,' .$7.C.), concerning lj. minute alerting within $ miles during nighttime m tare water when essentially all..YJt E , ,)**t e ,

- eio

* j'l'Y'W.i C }.Ny (. M. I windows mis'tt be closed and direct siren alerting might be less than 80% ir .he independent and etTec.
c. ,yd p j [ d$ 4M4%:76- f.T */ tive tone altrt radio system were not planned ror the Harris EPL Absent that supplemental system, we

, yth / f , .. * : ' h.t $," , [ p'.( might have raised a winter nighttime issue on our own motion See 10 C F R. 5 2.7604
- % ,|;1j .

e .t'. .. , ,

.
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MdI}hjIk 2kbM N .h [f! @ @yk%.,. b @ N @ k E
! *

k!
,

. ;,,w....j.m f- u- , s . . .

-

.;; h,$f ,

* ~ ~ * "" ' ' ' "|ji ; - - - - -

M@ t : g y , ' ,; % ,G b . :,c t: w :.]. Ns .+a s w . ; .n .=; . . va yp u n ,,y;w am. s ...m/ c .g '.s
, V .3

-

hgf er f"*. 1.A T

Y..c$s.w$$, .u,e .$.d$ys n .V,hh. i.C.,i l. .%volved provide reasonable assurance that adequate measures can be

|

J.9.'.3'O .A iY _ U, .~l been and will be taken by the Applicants and the various agencies in.
'

p.k -

- ,

taken in the respects raised by the contentions to protect the pubite
U

~ .
.a2 ..,,r,;.& w . cs.2*4 . .e&a-re * r .- * * - .

Dg.,ff[QM* .0,* *T ; O :. *- . -i .c.; 2; health and safety in the event of a radiological emergency at the Harris
*

.NY dN2E$T kjE.. Plant. We therefore granted the motions for summary disposition. Our
Mi$MMQN.f.Qg{", discussion follows.

&$w%.wt% kb: M .- W .
M,y,o. 4. h.,h % 2.* m ' G W[. 7/I .5;''/,
zr WM .%
d ,% $ N.Y.I N~ s

_

A. Eddleman Contention EPX-2

, , n . . . 3p, q . . 7y J., g 7, ; _ ,; ;a, Contention EPX-2, as admitted by the Board, is as followss'
3: ,

.

.. v s, c. n.
,

p[4 n . g p q.. e& ~ n . h $ g....% -(.y[3 j' [h. *y',@c \ 9. @f. 7.'.. *I-fects in a real emergency, including lack of effectise communications and radiation

p.. aq.
- . . q ;.;,.

;- ..

? ;JM >
Communications denciencies rescaled in the exercise could have severe bad ef.!

a. 9Q.:~ff,3. . a ry .3,
9.Qp . . 'J...S 3 :p. '' y

'

monitoring results, lack of contact with field and ground units. etc. Specifically:
r : a

9' a

D r d* % .;.Q D". W Q [., Nh.%9 .Uq 1 ?,'; QC
;r

' 2 #'
.

jjyhy@;.. V.
.' (1) The emergency inter. system mutual aid frequency was so oserloaded the.

$$ ,M state's communications evaluator stated it was " proved there could be abso.
Phrp'J i,.7) M '.-| ' ' fr | ' lutely no communication with ground units on this frequency due to constanti

. Wk%M. :w M .V! ' .r'C / M, A.1; ~.M4.?, misuse."J .
;7 .b , t <,at

k @YN N'q$h N U.'[. N N .h *'t
-

Other examples:'

k;. .,
p' : *,p ; i g; 7 .,

h ff.:[[N -;'|','[.
r 17- .

P ., 4 0) The Highway Patrol esaluator found " communication inadequacies; equipment, ,,

d.~* t'. , y; a . . .is not yet capable of adequately handling the impact of so many units re.
'

.p

p@M'q* - ,; , sponding to an emergency of this type'*;
'.

<

* *
,

~,L . .;

' *!.7',,' 7G,,. c.4 +*
'

O) Harnett County had "insufGerent telephones";..y -,.s
ez . -

,,' f ,. . ,,! (4) "lElstra radio traffic oserloaded personnel on duty"in Chatham County;M ,,x n
?

a

p.n ,[m .
'4 f[ r-

,
, e

,

n d," ( # * .
'

($) "excessise delays" in Emergency Niedical sersices office receising messages

@ h@;c. Mt?.,f',iy>!. d ;i* from SERT (State Emergency Response Teamha6, O Mg e * '

'W
1[[t')|@h;tf,Q.* h *. N g .fNhd (6) Communications from the mobile radiation lab had to be relayed to base sta.;[

hh,.)y 4G/gM[i$ffE;i *
?.

; tion at times, which "always introduced the possibility of delayed and/or incor.

:ks. M % hi,k hp rect nf rmati n" acc rding to the State Radiation Protection Section

4;;gw., erd.p%[d@s m:s'p . ~, n;.
% t.N h - A .1 a t . Evaluator.

,: a. n..+ ; m .a,

y%';M QS f jf 7 - N"S IS,N@O
, . . .

d f| 'dn'U' Applicants' motion was supported by affidavits by Dayne H. Brown.
. Chief of the Radiation Protection Section of the Division of Facility. ; .

9,M j @ U .N f N y % Q 4f.id'.fp;CR @$:"
!11 Services, Department oflluman Resources of the State of North Caroli-

SQ /$t na; William Ethridge, a Captain of the North Carolina liighway Patrol
MykW; , 4 J j

'

and Director of the Research and Planning Section; Alvin 11. Joyner,.

P4 N ,% D ydd M Lead Planner for Fixed Nuclear Facilities for the North Carolina Depart-.

a%g g ment f Crime Control and Public Safety, Division of Emergencyp
s9 }d,'4 w4%..:, ki. %,

b[6 h, ''
b, *

( f - t-
,%.

hN.;p/. i,9) - 1.,w - , 48 For clanty, we follow the Applicants' ro m of presentation; the wordens is essentully identical to the. .' -

.

'Q q , : " y - "5 , ; t,. y * ;. b , \< "e|.;; . onsinal.'^..saw ,s
*

. . rf
-

W gi . ..j<',-#-
a .

,s
. : .

*i.,j +
,

.m.s , , 39g
;.. ..

, ,

v. t..,
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' '

o

i
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-

r
.
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.

.s .
#
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_

.

. s

. . n ,. ..-..m. ... _ _..a . .m . . . . . . . . ~ . :.n w. = _ . a :,. _
.

.

*
.

- .

"

1, .,.;., .- ...
- ..

, . . , . -
r . . . . ;, .

~ *.- ,

L ' , . , Management (DEND; and Ntark Scott. Coordinator of Emergency....;*.. '
* - 'm
.. .

*:> e hianagement in the Chatham County Omcc of Emergency Services.
. ... .

. .s:. ; ,
.; , ' '

> . . . .
.y
=

.

.: . w. , . . . ;". r,. c ;g 4
* W . .

.. .

, .P(., ... . . n * . , \ *; J f Subpart 1
-v .g.-.- , ,

The emergency inter-system mutual aid frequency was so oserloaded that thefh ,
'',,3@.,,.',, * **' *r . , . .

M S'[.9 t..''','4.c,. */ '*[/"i
State's communications evaluators stated it was " prosed that there could be abso-

'

1., .

.

$3. i-r.s f g, ,7., ya .! . :f lutely no communications with ground umts on this frequency due to constantp,G; %. 4
3 - ; ; 1t T.1 .s misuse.st:. .r .r+;* .:v. ,

-

- '
. ,.

e s

Wwi> M. M,

p'd|-@eg$ 2. IE. ..p.,d;[? VI.i
~

* V.' The problem encountered here was caused by the use of a radio fre-
. e . .

g.' %.Ib M,in h quency of 155.280 Milz for all radio trame directly related to the liarris*
> ,

4ji d,.$.. ,>:. ,1,c o| 3.,l,. +d #. ..y y.? / $ exercise. This Special Emergency frequency is also used in North Caroli.

@d.' gW ;| CfN f fr.li g 4..' na by rescue squads. Joyner Amdavit,14. It also appears that the evalu-w
f .g/f. .,.W;.; :.|'; *|.*,' ation of this part of the exercise was being conducted in a helicopter in;3

-

.

.. J,.
. M.. . ...| 9, t r,s,. - /! ;:f . ; .. q". night over the EPZ. The helicopter, due to its altitude, most probably

. ..

t +..

' ?. *./Q ,' ( ,,, ' :f,1.t y ' . ; " ' . was picking up many transmissions which would not have been received*;-

, ,4,[ v. i. . ' . . ., . h ' d ,'3 ,j ,<:|f ' / ':' M P '.
on the ground. The emergency personnel were also using tone-encoded

E.g 1: radios; the helicopter was not. Tone-encoded radio equipment prevents
. . ,

,$M,$ I|h. . ' , 4 5'c * ; - N, interference from unwanted signals by blocking signals from radios
other than those used by a part:cular response agency. Joyner Af0 davit,

.

'*X J"''' '

.

" 115 6. Additionally, all the public services in the liarris EPZ have| . . . . .> ?. " ~ [ L,i '
'

multiple frequencies which can be used. If necessary, the State or any of
-

..

'-' . ^ ' . ' ' .

- '. *|, the counties concerned could come on the 155.280 Mllz channel and
'

. .

'. '7, -[ '/ . *5. direct trafGc to mose to other channels. Joyner Af0 davit,17.'

,.

It appears to the Board that the evaluator was placed in a situation'
*

s _

where a realistic evaluation of the radio trame perceived by emergency
, * M.T .

' '

., g.-..

. (, . . ' exercise personnel on the ground was not possible. In any event, wec, 1 "...-- "

l Djeg;. .E 2.:.i,|a MM., And that the use of tone encoded radio equipment and the ability to
,

h k b .h h ,h N
[ :

' clear the 155.280 Milz channel if necessary obviates any difnculty due
.

j W d[fv,WJ'f W M .'/ Nip,0MAcg. C.. to message trafGc density in radio communications during a radiological

%., ;~ M, j .;' .* e - emergency.
b

. . . .
,.. . , , , f. i.e s

y-).*,a., ,) ., , i y';.,n,* e 4 .

. . . q . . n;,, ws., . : ;..
* . ' ~ . <,e i t . , . . . , .

Subpart 21,. s ' ,p4 * * *,, : *y* m .. y V
*

T. -. .. .
'

s.<,,

,M'3 ; O Lfy[p.f * f.1 p.'f'3p , /, , p,'6'}'!|
The liighway Patrol esaluator found " communications inadequacien equipment

h;; 1 $'C,h*f kIh Oh[th
~ , 4 1, / . is not yet capable of adequately handling the imract of so many umts responding' ' '

. "' i';.
t an emergency f this type."

[M Mdt kf. k'{
The specinc dimcultics encountered by the liighway Patrol were

Q.Ml|gAgggjg;,.c$ mpg
delays in communication through Raleigh Radio and dimculties encoun-

yhr.i,M. r.%fy,9 tered by the liighway Patrol representative in the llarnett County
Emergency Operations Center (EOC). Ethridge Amdavit,12. Captain

g'; :.J'Q'*M*R % ,7 . ,''| f.i.$y..'s,p; 7p. ; {.f '. " * Ethridge explains that Raleigh Radio, which is the liighway Patrol base, ,.

"
,, , . . ,

.
- ,

.

% .

399. - .. .

*. . ,

# '
. * * * * '

. . . . . . ,

L
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; . . , s .
-
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:d.~ .a
:.. a.. - -- .2 = ..a a ~ w ~=--~~uM---=-~"

.. ,

.

. ,- . , . , . , .
. .

;[,

.
- '(,'

. o. , . ,-
~

, , ; - -
,

station, handles traf0c from other state and federal agencies which deal
e,,, 'g*' c.,' -

~
'

in law enforcement matters. The total traffic is handled by two telecom-
~ ,' ;

'

d. municators. Ethridge Af0 davit,13.
' '- '-

; N .*' ''

L , . -( ,x Two frequencies in addition to the normal four frequencies used by-.

,

i , , Raleigh Radio were added to handle the exercise trafHc. Ilowever, some.

, a ' . . , . ;. ' . ' , '

minor delays in exercise messages were experienced because the tc!c-'

,,^' .

3. -|'. ' ~ < communicators gave priority to actual situations and emergency'N g '
/.

i . ' 'c . . $.. 'N :O'? messages rather than exercise messages. They were also handling
. . J','. %,. ,,.E.

. 5 ( ,. . f * ; * ;j , . ,[, j(|
,', , messages from some 450-500 vehicles, approximately 100 more than

' ,*
,

'

'' '

the normal contingent, which also contributed to minor delays. Ethridge
.j AfDdavit,114 5. Had there been a real radiological emergency, there

;, . ' , ' ,
~

./, . . , ' . .
* ''."'i. would have been no difGculty in adding more radio channels and tele-,

/ ..'#,.;- '. . :/ ' . communicators to handle increased radio trafRc. Ethridge Af0 davit,15.
'

^;. . ..
<.' |. w. ; . ' r; ;

. The difficulties encountered at the temporary liarnett County EOC re-
,

, .,
, ,

gl, > |( , ' of| .s/ ,t; suited from inadequate telephone capacity. This required the flighway.
. .

. ; . . a1,t . - , " ]? . , ' , ; Patrol representative to use radio to receive and transmit information.,
.

*

g , . . . ' * , Ethridge Affidavit,16. liarnett County is currently developing a perma--.

.' f ' , , nent EOC which will have improved telephone capability, and it is ex-
- * '

., . , , ,
.

,

pccted that the facility and its equipment will resolve any problems- -p,,. g
- .'

"( f' which were experienced during the exercise. Ethridge Af6 davit,17.a > ,

Captain Ethridge found no other problems during the exercise which, '' ,,

would interfere with the ability of the Highway Patrol to function proper-
'

# "
ly during an emergency. Ethridge AfGdavit,18. Given this assurance,
and in view of the urgrading of the communications capability discussed

*

above. the Board Gnds there is reasonable assurance that the Highway
~1 Patrol will be able to carry out its duties in an emergency.

'- -
, -2

*

- L ', ,
,

.,.b..&, . A :,|:. e . ..u .J,N '; . Subpart 3
'

3 c- .

../?$$ L.Y.e!$"''.5 W.N(,t k,,'.h M [ llarnett County had "insurncient telephones."
,; p x .,, y g. '.< . y e . .. m . , p 'm w.-

, ..y e

t g'n. f i As we noted in our discussion of Subpart 2, difHeulties were expe-, '. ;).i. . , .

:. y' ;.. /**
'

.; 3 '.''"s: rienced at the liarnett County EOC. The problem arose because of the
,

." - ,' | ' ',1 - temporary EOC which was set up for the exercise; only three telephoneJ'
, . '* ; , jf. . lines were available to emergency workers. It is agreed that these were*.; .

*| .' .; "
,,

P ' , ', insufDeient. Joyner Af0 davit 111.-

,

,',, 'Y ,_f e
. . M ! /)S * .

4
. ,| : - Harnett County, with the cooperation of DEM, is developing a perma-

:.),Ef,h.1 9
f9; , nent EOC. DEM is studying the telephone needs of the permanent

".CgyWW 6 p'.W,g@,M ,sN EOC, and it is currently envisioned that eleven telephone lines will pro.
;'M WMf.

b]h,jdp.4' W;{,/. phh}$'M 'M'
,C vide adequate service. CP&L is providing financial support for the addi-2

g% 'F; 4' tional lines, and the permanent EOC will be in operation prior to full-
hMNh.,iM 4TMg. power operation of the liarris Plant. Joyner Afndavit,112..,

, . . n .m. , s m .. c . .

.' |- , , V.} > ~ , , , . ."' *: +
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,
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-
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', '. . The Board finds that this action should correct the telephone problem*

" . .e:,g[ g
m' *

4

. '
in llarnett County.'14 * **'4.~ ,,

p. ; .,:, , . . . .
,,

. 3.,1 . :. - ? . , . , ..
,

Qn . * ; Q. .' -:3 Subpart 4
m , : . V.;.. p.: ; ..,

.u .y
c w .y . ,.;+,,.., "(Elxtra radio traffic overloaded personnel on duty" in Chatham County.; y,e';;4,; ;, . ;J ',

- .. .m,Q. .

p . /.3.>p; ,.gg ts . y ; , - '. + ' ,....
patcher (the normal staffing level) was on duty at the time. When the

. . This problem arose at the start of the exercise. Only one radio dis-
.

q
.vy .- q. . . -o ,,2

', > , .. m. e

f;Vpf[fi3 $ '";;i ',* #y@g . (; n P
+

. f., s' [ radio dispatcher on duty was notified that the exercise had started, he'
''

* '?.f ; ,[ ,d ,'. - correctly followed a call-in procedure to obtain help. The ca!!-in person-. ?'
i.E. W. ..W.. .Q, ;.V.9: .I nel arrived within about 10 minutes. The staffing level was then two

.

. - . . ,~

7. $ %,,gt*. 6 '.. % ,"' t.6 ,| 9 radio dispatchers and two other dispatchers to handle telephone com-.L
Mj A.M , "! F munications. This level of staff adequately handled all the trame which

! g d g[ S$ .' {f ', . .. ,1,t, took place over the 2-day exercise. The trame oserload was thus for
-

cf 70

)hN[N,' [(* ; ,,$ e' ).
-#'

only approximately 10 minutes. Scott Affidavit,14
.: As a result of the exercise, Chatham County has augmented its dis-

, g;d ,N. a, f i.I,' . ).Y'.". [7. . .' " . l .- patching staff. At those times when traffic is normally the heaviest,

'7 y -| .

;T$.d .

"
f

f' *; ..f 7.. . ]'
'y ; * ' ' _ , j there will now be two full time radio dispatchers on duty. This should.s

.: e- preclude the necessity of the immediate call in of additional personnel,' ''
>

; ,

.h . although the County will still maintain a call-in list in case such person-' ' ' " ~'

'

'| 2 .' ., i net are needed. The County has also installed a repeater station to* *
.

handle fire dispatching, thus removing some emergency traffic from the
.,

, .

load carried at the dispatch center. Scott Affidavit,16.' .* i -
., .

', The Board concludes that the measures taken by Chatham County
4

, ,

will assure the timely handling of radio traffic in their part of the EPZ.*
.

...
. i: .

. .
. ,

.- ?., . , ,

:5. :'.Y V $ V.' y '.L*,).. N Subpart 5 :.
,

W 7.j% k,'Q>. .(;|3MO? ..y, --f'j ||*,g-d .
*

. .

7, " Excessive Delays"in Emergency Medical services office receiving messages from

, i ,'. i L''',[y/. 6 . ; -[[.6 * SERT (State Emergency Response Team).
..

, , ,.
. . 7, c. . v . ., .' | ' J,J . ?$. . .

;.f.,,'_ /,p6 .2

'

.- -
.~.,....e .

,

" . , . * . The evaluation which is the basis for this subpart of the contention re-
,, . h suited from a single, albeit very important, message. The OEMS repre-'|.[>,;.)7c'.[. '
3.,j sentatives at the State EOC were not informed of a briefing to be held in

' '

*f , . . ; */ , , S(! f' , .C j
"

1. ' which the announcement of a radiological release from the liarris Plant*

* y, g,J.| ; "' . '.. ( - -

D 'f $,f..?c:cf$,.1 3,. M ,s ?;j| q - Q.. . ' . was to be simulated. Under real conditions this would be very important... . . , ,
fM ; ., s..

WN.. . %.%, . c
, ,~.n,.

/
information for OEMS. Joyner Affidavit,18.

The central room at the State EOC is surrounded by a ring of officesW
.

;A.
p i d @ a ,w/s.r e..N> . 4..,x.*4 ,.'yi , occupied by the State agencies making up the SERT. Communications

m

@v. m
,.. . . .

O M ',, p,' @ ,6'Vt ? $.' $ .L,..
. W ' 4t; A *. a e. ~ J ' .wa is

7 'c d.:.n between the EOC and the State agencies is by means of a public address
, . . r; ; system for general announcements and EOC personnel who act as,- .m .,y

g%g -N'.,';. N
,

. . . ..,

** ''" " message runners" for special or important messages. Somehow, this,.. ., c o. - . , . ,
*

.

+9 s. s
,

e

401- ' * *
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'
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? system failed to alert the OEMS representatives to the brieDng which'
,

, ^ ^ . .
'

~ i; . was to be held. Joyner AfDdavit,19.
'

',
' '. . , ,'m> ,

, Z.1 M. :(:
J ' U .f i ,' To avoid the recurrence of this situation, DEM is instituting new' ''Q.,, j procedures for message runners which will require a direct acknowledg-'*,p. - '" Y *

ment in writing (signatures or initials) from the recipients. The acknowl-
>.

, ,,

3'..
'

L. fidavit,1 10.. ;. d * , ...
f.'., Q W edgment will then be reviewed by the message control ofnce. Joyner Af-

* Q
"..i Q.Q.Q.E,..

,

,' 9 8,E ,'ik,g g Although superncially the message-runner method of communication, .

{ U ,. f
,1 . Q ,n, g p |b ,,, might seem somewhat anachronistic in today's high technology world,7 Q:.7 g. ' '|

. W: h;W:_1; the Board Unds that in this particular situation, and with the verification'

i 9, Pf.N .' ".M,
, p' of receipt which is being implemented, the requisite assurance that there. . .

.
,,

dQ M} [N/ is adequate communication between SERT members will be achieved.
1,

'. Q &;- . xtI a. .p
r r..?,::m(, .&

.c,

; J.:, V yq bg.. . bk. .;:,,. .,. ?
-p r . ;, -

. r. :
-

.p y .- . . > ;.n.- . ..

, ja c '
, h f|| Subpart 6

,3' '.. - g.. '' n .c r , .. e

,- .'? , ,,M**

** j
, C,.-{ J' { } ,,1 Communications from the mobile radiation lab had to be relayed to base station at

<..
.
, ;,- -

times, which "always introduces the possibility of delayed and/or incorrect informa-
. f, ;2 , , - [ . ' . . , ,k d,*[ d b tion" according to the State Radiation Protection Section Evaluator.

#

twg ; ql4, ' .
,

,] -. , . S ' g ,. The Radiation Protection Section employs Geld teams which collect ra-
' '

', , j ,Q f diation data and transmit it by radio to the mobile radiological laboratory
''

for processing. Brown AfSdavit, 1 2. These field teams are located.,
' ,

,

throughout the EPZ. Since communication by radio depends upon a..
,

''

! number of factors, such as power level topography, atmospheric condi-,

.- - '- .I tions, etc., there were some Deld teams who were not able to transmitl directly to the mobile laboratory. The use of a relay procedure was then
; .+

] necessary to send the data to the laboratory. Brown AfSdavit,113 4.
-

.

, c '; - 'j' While there is some delay inherent in the relay procedure, it is short
.

~;; f c.,

?.$Dk,L.,[s ?c. ! . ' 4., sa O c_''g
l; hV and is not considered to be signincant. Where direct communication be-

.h[ 'i[ N tween the field team and the mobile laboratory cannot be maintained,it
.W*@.lpig/.?|{8.M *.f$g@Q,jy,|#clearly saves time. Brown Af6 davit,16. There is no signi0 cant chance
'}'yy".f. ,y '.b g;.$| <dD*?.LQ 'Y of error in the procedure, as the message from the field to the relay sta-

S

2|p ' $ ' is.P N
fc . ' n. ' B ~ . 3, ' . '

tion is received, and then read back to the Geld team to check for accura-
cy. This procedure is repeated in the message from the relay station to

a t p[g' .', , , ' y 3: the mobile laboratory. Brown Affidavit,5 5.ti. l. .
+ -

'

10)... o
.

The Board Ends that no significant delay or probability of error is||Q 9 yf .1 y f*f Vyy .'!
introduced when the use of the message relay procedure is necessary.

N~ . h,, .o.yN. ( s . ..W.>; Q; %. , p.nThe Board finds that the issues discussed reveal no fundamental Daw inM...,( %.>. Q t. y pV .%>:9*M W e M:nJyyewMWPthe emergency plan, but are minor and readily correctable problems not
. . . . . yT

%: . e .3

tM.* g.c@Msy%Jw|C.pp n s
. 9Ns- 4Mvs

.c unexpected m. a first time test exercise.
.. :L,. g

y . M F i M h ' , 9 Y W $y : % .g n .;p gW
p ,, J_ . M .. ^; '., . u. . . : , GM. . ; . .i.u Q . i

r
. y , ,c - . 4' **

,

,y,.>., ,

. (- ' .
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, se ,,% , , .

,
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r A,m. g. .. .. . . . . .. . , . -
B. Eddleman Contention EPX-8

. .. y . -.
-

.j. . c. . .o . ,. '_ , , . ,e .

,7 .,.
. . , .

G e;Jy| ? ? k >1. 7 d r
* p. tQP . ' ' . '

'.,"' N. , As admitted by the Board, the contention reads:
xm.m a ,, ,

-

,.
.. . .

. g.,A.u. v,$ k. /, i ". ., . .*?, ' N ., .h . . ,
.

.ets . ..,.'.'....|
s .. .. . . ' . . - Fmergency Brnadcast System use was incomplete and ineffectivelv managedu.m. 4- . 4

, .W|.q .y v .'
.

t i,x

;l. n W. d.. . . . . . . .i '.D E *, m . , ^.n 3 (FEM A. 2.3.1. (2), page 13; see p.12 discussion). Inadequacies include procedures

d ,' p( M. %, g>(..:% @ , , ",,. h .q., ( -
's

y .$ . j for activation and use of the EBS (before the State assumes control); inadequate
w .u . .,;s,s" M .*%,.W N'J.f %.a,. / J c. coverage of the emergency area and emergency response area, incomplete messages

-k*AR;M[dM73 Nhh.h''.yg
and instructions to the public. (Ref: FEMA report receised 8/30/85 Board Notifi.

% Q,M 1,rf s.; - ,- cation 85 078.) Numerous prublems with EBS actisation mentioned on pp.1718 of'

kN'M;_ E?);I[.'N r.'l ..' $;- -J, I N.',! ' the same report also need to be identified and rectined. All these problems must be

[#@E.
;M/$.$l' DN .|$ c,h resolved to ensure timely and effective notice to the public about nuclear / radiation

dL@jg& ::a;; k,.Q,.+z ? o M C .M ' '
emergencies so that the public can be protected in such emergencies.4.'' M,g n).C s<. y .-

%:%, k;.:: ' . ~ .:
+9, Q, . @g &::/

w :
..

d. . . .f Applicants' hiotion for Summary Disposition was supported by af-
Ekm;w]N,.fW .&w
d.a N. m'c . , .5 ',. ~. . .".H fidavits of Russell Capps, the Director of the Wake County Emergency

m..

4, .gW..4;~J,M, y. f
W nc- #+ j i hianagement Agency, and of Alvin H. Joyner, the Lead Planner forn . .~

,

;y 't i Fixed Nuclear Facilities for the State of North Carolina.MQJ M"' ,
,

jgh@i.hihi D@y %, ,. '*< g
ML", iz J Under the general heading of unsatisfactory management of the EBS,

hlr. Eddleman named two specific shortcomings. We discuss these seria.p . ,

I,.Q / M N [. *%' tim. A third concern designated " numerous problems identified on pp.y,, .

M cj g M .;f * - 17-18 . . " of the FEh!A Report was reviewed by the Board, and was' "
,

$@Y|.2&?,Mn '' c i
found to identify no significant problems not considered in the specific

*

items.'

p:. 5.~c..r..
.

m -

. , . , , , ' .s. ~. .
.._ w.rp-

f,aVb.W *
, ,

.

Subpart i

d yg h ., . ?' .
,f['[ inadequacies include procedures for actisation and use of the EBS (before the State*

#?.7.h W '{p3,M@ [ ; M, ...
assumes control);Gjf.. .' ' .3 ; . ,, ,

Q.p [yt.. m[d@ k@h -g *1 - [X M .'
s .. . -

.% The exercise begins with notification of Wake County authorities that
3. J; Dh' ' h.s* f.^. .' a radiological accident has occurred. If plant conditions warrant, Wake

weh.h, .;T - ,O... - .' " system activation with Chatham, Lee, and Harnett counties, as well as
County is then to prepare an appropriate EBS message and to coordinateQ . ,. .

.a w. s , . , ,. .
the State. Capps Affidavit,14. Ilowever, there was some confusion asg..g g. g M. .. c . ,. . e

w, . .

p. 3.. . p
.

3,. .
to who had the responsibility for the preparation of the message. As aA,. .

'
. .- ..2.

/ M f ,e n q1.),; 4 s ,' '/ ';. result, no message was prepared and there were no follow-up messages
.t

. W:pf'6:.

3; c. 1' throughout the exercise. It should be noted, however, that a previously
* *... .

o. w.. .. . ,s,.. . , .

Q W .,6.x, ..?.w .3 ss 't ,O' prepared message was broadcast advising the public as to what was occur-

hg$,%:M5h*bk@7h:@*ring (the exercise) and to assure them that there was no cause for alarm.
f69s?*jli;f; Capps Afridavit,15.

ibi# M3d%' g?)h3,% [Jyq$f. W6.j,7M.'
The coordinating conference call was set up early in the exercise. As

. ,g soon as coordination of the timing of sirens, etc., was accomplished, the

..f.Mg ;t.,@3.. .g u4 ', .* . f.'f.s.- .

ti .

lead EBS station and the Wake County Sheriff's Department Dispatcher
,

w~ } e , ,~; . . , m-+
. '

g.
'

,
'

).F .

y<.e 9 -"

|.
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&m s ;;; x " "w- ' sv -
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'

. ~ . . .

,
_ 3

- - - -- --.
~.

. - s.
-i1

. ,.

2
,

.J..

'.$*w .' . : v ..
D s:.g,

%,3 X,'
.;.~ ' y N q'. _ -} ference call had to be terminated and reestablished to add these two par-

' ' :e were to be added to the call. Nir. Capps mistakenly thought that the con-,

2q,'J' .. ,.

'.T , } ' '; ;; ?O|gj y,Q';j ties. In trying to reestablish the conference call, problems with wrong
''#]]',j|'j i , '. p .3g,qw;)l

.
,

,
numbers and busy signals delayed the process an estimated 3 or 4 min-

g. , , , . c - c s * * e Q.,,!. r .X.r, utes. Capps Af0 davit,16.
, . . .

g. _ ' ~
.

o|. d $..
. ..

In order to prevent these problems from occurring in the future,
di%.'" b

ff.* Gr.

'/. h j e ' ' Q'i @ M U M MMQ:[pji,(y ,QWake County, in coordination with DEht, is conducting a thoroughA,
review and revision of its EBS procedures. Special attention will be

%gw@j[64.v.'@;$$*i&f$
NM A %' >?m given to responsibility for message preparation, the use of new equip-

%5 fM ment which will provide enhanced conferencing ability, and ensuring,

1;. f. g >7 y .Sr.-L..g.
M J P[

. that information in the procedures (e.g., telephone numbers) is accurate.
' D h,pf ' Additionally, further training which includes going through the entire, hn,h '

',I? %5Q$@.@y.j.$.1/I;,f N, exercise using actual equipment and personnel will be conducted. Capps

..;.v.: m..a.A. e.- d v. 0 W .- N, ;:v - @~/ 5,
-% Affidavit,118-11.4;,w m. . o d,,, G. ,,w/,d i4 i7 It is evident, given hir. Capps' description of the events occurring at

.
:v , , .

,,
. ' . ' s y% 31, ' , . the outset of the exercise, that steps need to be taken to improve Wake. f. ' , . , . . . , -

,

. . ' w I' '. ,,0.i[. m [ E 4 / County's performance. We Gnd N!r. Capps' recognition of this fact to be~t

M p *.f ., v7e s'. g'' ; p ", reassuring, and further Gnd that the steps he has proposed will be ade-
, '4 ,f , e5 quate to bring the County's performance up to an acceptable level.:. ,

-
,,, %

, , [ i , ; h .' '

'

, Subpart 2,

madequate coserage of t! e emergency area and emergency response area, incom-
'

5 . Y tc. plete messages and mstructions to the pubhc.
s.

. The particular evaluation report (from the FENI A Exete:se Report at
- *

.

'.g . 12) which forms the basis for this part of the contention is as follows:<

fg.s.. . .e
|N 4 .$[u /. pf, * . % , g s. ' (:. /g y%$ 1/ . Esen after the SERT IState Emergency Response Team) assumed control, the initial

.e s
. <.. pf-^ 1/a:c instructions to esacuate certain tones and take shelter m others were incomplete;;$. .' r, i .u .Nr :1

. .

[%
* .'

M W /~W,g,'f ??'3 c ?Esh.* j;>$[,"*6NY subsequent use of the system to preside adequate coverage of the area was never
..f '**sw realized. Instructions to ti.e pubhc were prepared for only two of the three siren acti-c

.h!,' . -); b. (.Yi,' vations, and one of these messages was incomplete.hy[.
- o g: ,s ,.j ,

'* ,, , , , ' .
N ,*- U

~,

The exercise scenario required the State to take over direction of the.,..,4 %. :
.! ,; exercise after the plan was initiated by Wake and the other counties.

, . .' ' "g: .s.';,

' W G .f f. ,(*- ' '. The State did so, and believes that, generally, implementation of the
*

,3 s f '. ( t W, % 7 , EBS plan went smoothly. Ilowever, a need for some changes in the EBSf

O[[hfbNhh$bN,%.h@Mkhimessages and to assure tha' Ae messages would be released on a con-
h i.1 procedures was perceived by the State to impr , the use of pre-scripted

Fe?./,g,M:6..to w, %. tinuing basis. Joyner AfGdavit,113-4.
Se. ;m, ;'.,w w.,:.R.u@4.r.w.m

pW. .-jw n
0 Specincally, the State did not simulate followup messages to the EBS.,.fV W g. e

" M i.W . W.1.j A ! Q; ,a A; M
-m

g.y.i . This is illustrated by the omission of the location of pickup points for
'C

, s - Q, .: s evacuees without access to transportation. While it was indicated thata. ,- > "
:-

. ., v''.n
. i,;,r.

;
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.q 4w&:x.:qw s_ ' e t.;te ,(cy a . n'+; m.y 97 ,,; a
" : . e .-

, . ,

Q;g.%..
~'

.n . . ..; m : .: m " .

, - W.. wW ns.%. p
,e .

1 . 4 .- ~ ' -
- 'm', n -n . -m; mmp . a.m. -

,

. .. a.
..~

,

.. ,a;- .
.

m.~ . .. _ . _ . , .,. .- ,,
-

. - - -. .

3.v. 4 . , . . -
.

c
.w . , . , . . .x ,,.

.. . . -. - ,,

p. ";f. f .~ .,.. ,,n
3:-

' p .M p ,y", ,

the information would be supplied in a later message, no such message%fe j N.x _ . . . ,.

N Y S* [p ? g ',y'.
V,.- was prepared. Joyner Affidavit,116 7.K.d

.,

7.M.7 1; Y]'(/Q . 'f 5
To prevent the occurrence of such omissions in the future, procedures

N M[Pi&.%.kiu/.
will be changed such that the appropriate Public Information Officer will''

.;

Stg >i have the responsibility for the preparation and broadcasting of such
. WY;i . . O W messages, and will also be responsible foe the continuing release of suchwyy v- q~..e

'M. T.te .!pq? NRM.'t.%g5 %M 24IE information until the protective action is completed. Appropriate State

Nbbh.M4hdh personnel will also receive further training on the procedures, including
,Mp/W $ M M Uiat W Q;5 instruction on the preparation of EBS messages. The State is also ex-

MW6h?EU@$ U..rU UP'.4 : 1 panding its program of tabletop exercises to include practice in EBS acti-

@,$w m* %w e< y~4.d &, y /].$n4-Qy%
~ e ot/ H

.M vation. DEM is taking steps to replace the telephone conferencing

kNh.4. ~ ' a.3pqn'F~MNk5$!$hd*j
.

& 2 '%gr system used for the exercise with new equipment to allow Wake County
access to the State-reserved 733 exchange. All of these commitments

.

lhb$b
,

h , M M 7. h >O g.fhQpj
will be completed prior to full-power operation ol' the liarris Plant.

p. @y M;W@i M T M i,, M yW Joyner Afndavit,116-10.

M The steps being implemented by the State to strengthen its operation

2[hfbkh/;3j n A Q % f f- N ' b y-
1 with regard to the EBS are satisfactory to the Board. We Gnd that it can

N work adequately, and that there is reasonable assurance that it will. As
,c,5 O -e Wh% 6 we determined in our discussion of EPX-2, we Gnd no fundamental flaw

m, f. av. . u%m.e ? . !;?> %.;j.E. 6 gypf .kgF _ in the State operation of the EBS that cannot be cured by the steps to be
1

y :, {y M M 0 Q J g 4 ; A '
taken by the State.

W : m. , Q3Q , s,.g;.p w.g. .a
' ';j's L , = \
1

,-r ,

C. Alr. Eddleman's Responses to Summary Disposition SlotionsN.V. , ' ' q.V.'Wh _ ''.
'

W. .shky;
Nir. Eddleman replied to Applicants' motions for summary disposition4 ?

' , . :. ; g@sD.. gpj..;c with Wells Eddleman's Response to Summary Disposition on EPX-2

m.. m: .s.. '+. N %e;4 .,,,.,.'-
'

..

. z. . . .

7J (Emergency Communication) and 8 (Emergency Broadcast System),

M.4A g / 6.;,5y.q, M.t V.v. , '~ .
- n c dated February 18,1986, and a Supplement dated March 12,1986. In it,

"IhhM/h1hga4.+Myd he raises no concerns with the means which Applicants, the State, and

3%' p[W.egtgwp>WN" Y
N the counties will use to correct difnculties encountered during the exer-,gL s q a v.p W .e,- .. e.

%hWp .y cise. Instead, h.is obj.ections center on two legal points. First, he contends
4 S, , gg,y.y h.'Q@ ' f 3g F'. that the Board cannot accept a commitment by the Applicants that the

g ji %' M .y3
-

proposed actions will be carried out in a timely fashion. Second, he main-
.

S ." ' ,

tains that until FEMA has made a formal review and Gndings on the cor.
, n K.C.% 'b.

.. t i '~,

012.m. . ,.,,s M.. ,

3 ;- ' ,e n.; ,. rections the Board cannot rule on the contention..$ i.. .
. g y yq.,34,. y; ;. i in support of his thesis that the Board cannot accept commitments,f}s,$3 dMJ *}.;M.'.1 ; Mr. Eddleman cites what he describes as well-established case law,
'#! $ye;s A %
ki{%[gf %c M[,v.s.,,,yu,
w +

ALAB-788." The Board has reviewed the decision, and finds only one?4f
h| Q|M@.iQ item therein which might be in any way pertinent to this subject. In

A M @S , N M[*h@ [% WNhi .O d /[ *y 45eM.
'fr a&y,.$r y

' S ? 4,4 e J ; f.N; ; % ? y. .n .., " ;",M'' "The full citation from Mr Eddleman is snen as LILCo. ALAB.788. 20 NRC 1531. fr Mr. Eddleman
; q F.| ; vf,%.

) W,
means to cite AL AB-788, as the Board assumes, the correct citation is 20 NRC 1102 0984L*y .t ,g1 ,gi

rw A t ;0 - .c

i . , j ., 8, ;e Nh't ''8,'

* - , . .
2 ,

805.

f '. -
,,

-

,
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~ YM WMu

N M h 9' h5Mfi MW.dENM N" ' .7 7f%c? ' ,,
R ve T .7~v.x we s +M - ' -

.ut w
+ - . : g*:.~i e .. vn..m m m' ~ - ' '-

g/.g7 --' '

.

'- , . . '. ag ?,
.

~':-3/ -
,

. a_ a ._ _ _ _. w ._ . . - . . . .,__.v. .

;._,

w, Q .a . ; Ge . .:c
,

' .,J. '.
,t-: U , *

; >
, . ,;> |

.L -. . . . ~ . . .

' c-, m .p y w,;. . j . ..

.-yh Ap4 . a " J * W.,:
..

'

ALAB-788, the Appeal Board noted that LILCO (Long Island Lighting'.
s$,% -$im.;C.Q ,.. | :,77 ;; Co.),.had, over a long period of time, made several commitments to im-

. z ,. c m,

Qd[.M % $[.
,

. pf: , prove the housekeeping in safety-related areas but had neglected to do
3 pW - '. G Q , > . iWg so. The Appeal Board remanded this item to the Licensing Board to:

Q'@[Qw S M@ . (u' N .n g @yOQ! obtain and approve a certiGcation from the Staff that the housekeeping
% matter had been resolved. The Licensing Board did so. Long Island Light-.$h.NMps".'fjQPf6,( ing Co. (Shoreham Nuclear Power Station, Unit 1), LBP-84-53,20 NRC

hhhNN'kNkk.h'Q(
1531, 1534 (1984).

JQCNM .q gy The Board finds no parallel situation here. Before the exercise, Appli-

@kMf,M.. * ^@h. c.QMN cants had made only the general commitment to prepare an emergency,

g%g{$0..C.~li.,' M% %.yM.'W 7 plan for review and approval by Staff /FENI A. The exercise demonstratedu v

4%pyWQQ ff. (p$dk...7. ., that, in general, the plan was adequate but that some specific changes

h were warranted. The Applicants have committed to implement these

Q'Q[pN5fD[;W.G'4,$ q " @ ';M,@( Wp SM :$ h%.t,q changes before operation at full power. In this case the Board has no
4fn reason to doubt that the Applicants and the other parties concerned will.

'

.Q .,3 WO. a honor their commitments, which was not the case in ALAB-788. We.

'

t , , ? ,* therefore reject N!r. Eddleman's opposing argument.j k, J ,.$. .. &. .,~ l. '. ,o,,J/jG K' . ,k ,) R M, ' .m ;
. u -

?,
.

P j 'S In considering N!r. Eddleman's second objection about the adequacy.

'MQ J , ,d,h.[ , - , M ",f ; . of the FENI A resiew of the Applicants' corrective actions, we note the.
.

-4 .4 4, y m- affidavit of Thomas 1. Ilawkins in support of NRC Staff /FENIA's Re.
.hp ( , ,- j''c sponse to Applicants' N!otions for Disposition of Eddleman Contentions

^ '

a.- y
.

- '^'
. y. 7 - ' . - EPX-2 and EPX-8 [ sic) which, in concluding parts, states:.

w ,.
, '

The estabbshment of the liarreit County EGC in the Count > OMce Huding, with.g-.f ' .>s

.''( the concomitant imprmement of the commumcat.cns >> stem proposed, w di correct,w7 ,

/d . the communications deficiency identded in the f'EN! A Plant llarrn esercise report.,

-3?*. %_|r-[ * $, ' y VI
i 1. 3 y ..-

'9 : T, .s .4 The N! eyers to Woodard letter, dated Sosember 26. 1985 and the "AfDdnit ofA '..'y', % ,n.z,. A n_ % d. 7M.W>*W r.' . Ahin H. Joyner on Eddleman EPL8" clearly indicate that all identined problems$'$ N $ associated with EBS wdl be resolved prior to full power heensing of Plant liarris.]t $ b[[ Q S y h. $,

.g $ FEM A staliconsders the correcthe actions outlined in the two abme-referenced
/Uf 8

. my mf .,i., Q , ,,, ,. K,.i.r y .., t : 7, c4 h.... W.. idocuments to be fully adequate. p. 4.
u. _ #,;. w . . A .w. ..

. - ,, s.~ .
,

. h.| ? ' ' . J 1, y C $ ,V /, , if, in calling for " formal review and Gnding" by FEN! A. Str. Eddleman7

M 'f J/' , 19,y / ^ ' seeks something more than was done here, we reject that request.
a, f. A '. ;.q

,
. , . . . ' .?._ T.s, . J FENIA having already determined that there were no fundamental Gaws.. c -<. ,

arising out of the exercise, we que3 tion whether any further FEN!A''s ,: ' '

; i. , . q w(N$IM review was required. In any event, the review reGeeted in the llawkinsQF
N' .q[i...Wph.I afGdavit was plainly sufGcient.M7A %WWhg;[[h .Y$

Str. Eddleman's responses paraphrase portions of telephone conversa.

M) }bh@,MMMhpv$ mmh 8-? tions he had with several FEN!A employees and consultants, pursuant
$f3MfM to certain " informal" discovery granted by the Board pursuant to Shore-

p .f! L 6 ' .4. 3 ; .s;T/;&. M. .t
ham. See Tr. 10,850 57. These paraphrased conversations do not affecti

a
y '.p % a;c- ,.,

o ,t
7, e;
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our conclusions. They do not indicate the existence of fundamental 1

.?ff.wWN#wTp, w~g,u-+w* W. flaws in planning, nor do they appear to conflict with Mr. Hawkin's af-
myy

|
.~

.}v,hW@ymn,dm.wWyf: .,. pp me b |

.

;e dM fidavit, which .is the formal expression of FEM A's views.
l

. ..p:ug.: aq ,-Q %%%nm w
:. w .' 9;oe u 4 @$. % N. W U |

-

.% 2&/;Q <.

l

3,gdM@w$$g. N.:.wp";M
MAfM.r/M %;N d D. Conclusion

|. y4e

' $ 2@kk that the Applicants are entitled to summary disposition of Eddleman
A Wpjg In conclusion, the Board finds that no issue of material fact exists and

[ki@hESN&zgh., hq$.~9Ag Contentions EPX-2 and EPX 8 as a matter oflaw.t

m ppm:w?,mg+ W .

. .n n
k.u hnDpW p. NM 1

n

mn[#6LMn.y@h|gnyC.u@A
-

w mp-A. IV. EDDLEMAN MOTION FOR RECONSIDERATION OF
-

L.ym':~h p en.W str'?!@ REJECTION OF EPX-5a A ~ > c:. m.,
5 fM ON \ WC,

A %d?ffdIMI{i Included in Mr. Eddleman's Response to Summary Disposition on

tM NNig$@Q;h@A gpStgM K hfy$ Contentions EPX 2 (Emergency Communications) and EPX 8
M(N. sjWggQ' (Emergency Broadcast System) was a paragraph which was called

Y M W) b " motion for reconsideration of rejection of EPX-5." In its entirety, it[ w k; @d,% g pfp. Q
%y m Wi@vn$ydiS G@;tf.edrWM; acWhdDGpt '' d8-'
b m.muny
h.9hfg' h$,, NM j For the Board's information, FEM A - C. Stovall 21186 - connrmed a delay in

.~g6p'Y;..M,.9"e':'tW*)@UW)1. ' siren sounding from receipt of site emergency declaration at 1450 hours (517 85)..

.y,(* /j) ''; ~' M N Q~M' until 1537 hours, a delay of 47 minutes. This is newly received information on
4,7 . .c . Q Q which I respectfully request the Board reconsider its denial of admission of conten-

:&. ;,,:%. % ge.p '.Y W &, Q.~j| - 3 d ,, tion EPL5.'UJ'.;.

m. ,. 7 gy' .

w ,- q q g,j:
rm' e

s W W WW~%. ~..'.
.- /.+- The Board's comments on the rejection of Eddleman EPX 5 (Partialc . y;. ,.

W P : $.. m.,.
e .

.. . .

initial Decision on Emergency Planning and Safety Contentions,e
( LBP 85-49, supra,22 NRC at 913, are as follows:

:

f hI *t Contenten i This conte.ntion hsts a number of problems with the sirens. InstaHa.

,%' $y -I$ y[kQ |rM.M
!i y tion of the sirens has not been completed and. as noted in the FEM A Andings, at 8,--

hhM W ik "the official FEM A testing of the alert and notiGcation system has not yet been con.
h.M *k Eh;\q;h

. e- ducted." Accordingly, any contentions based on installed siren performance are
* 1.d ull.e ;J e

G.*. %v $ .4fl./ Av+,.D [...'.a, @-F,
premature. We note, howeser, that the problems cited in this contention, should.

D* .h 3 .D.N they arise in further testing appear to be straightforward and correctable.

m:m [V$rdQMw w
*S.

M p.g;<:. ~v w, v.wim
vp

.y h.h.Q,t.@.'MW|4r2
:

Assuming the accuracy of Mr. Stovall's statement, the Board does not

' - W (gypyJ.@ U:ip find it a matter of sufficient significance to change the Board's previousIfe
fds .t '|p g ruling nn EPX 5. Additionally, the Board notes that the information pre-

1/ 4 sented by Mr. Eddleman appears on page 3 of the FEMA Exercise
}I '

*:. $6
qk Report as of June 28, 1985. Therefore, his asserted ground for this

b .7 W D motion - that it presents new information ,is unsound. The motion is5g . ..,

'

hf.h-$9.?h.%e_5
therefore denied.

.
.,%.m u eL, p,v. :
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t:p ~,.A W ti,, -Q Conclusions of Law and Orderw.. a. . . ,. w g .r
-

p .. y , .

4.. %, .

.+ w :. ..? .. - 4,. ....
.

f '.M.c,_id;7
Th.is is a contested proceeding on an application for an operat.mg.'

U nf m sp! 3; ?|8. ~ .s,_. , G. .7,
--

,

5 | license for a utilization facility. In issuing this Decision, the Board has
~ ."

, W- v. 2.,., ' :Y , '' now made findings of fact ar.d conclusions oflaw on all matters put into.:

> dW%$iNM 'M,f.h.y y.. .~-h ,.] vcontroversy by the parties to the proceeding."The Board has not deter-
., n . r.,.

Qf;./.76 mined that a serious safety, environmental, or common defense andT, ,

O, c%%.,..#.,.r. UiG , Q. ,MtW]
. security matter exists. See 10 C.F.R. 6 2.760a. Other findings requirede. t c .d r . ae

, ?,v to be made prior to the issuance of an operating license are to be madeyqpp, y,>p. . .; ;J, y,.
y..

.

,,,3 , ..g .

, TC/A. . by the Director of Nuclear Reactor Regulation. See id. and 10 C.F.R.
r s

m.3y@. ~ @. W,N.Ub'; M,7E , /,W.7,)u6 50.57.~,w :. .,d : ;

, ; , . :.y t .,;c. m,1 In reaching this Decision, the Board has considered all the evidence
-. . ..

,d.e ;. t . 4.. ._. , ;;
.

5 j . M, p N . .,c. r2$ g submitted by the parties and the entire record of this proceeding. All
i.m ~. .

.

NM d' 7'Q',y [f M XQ ,. f'QW issues and proposed findings presented by the parties, and not addressed

|- , ., f ' R f in the Board's decision, are deemed to be without merit or unnecessary
. - M.7 j[I'@(.'% to the decision. The Board's findings of fact are supported by probative

''

. .

q ' Q 'J .Q and substantial evidence in the record. As reiiected in the foregoing deci-
g ,; y : 7 ,Q (. ':': a. f P '.Y C.( sion and in the other partial initial decisions issued by this Board, the
, ,.,

?
.% t ,i ''' .

V |tN . Board has resolved all contested matters in favor of the Staff and the Ap-.

, . ' , - '$ plicants and against the Intervenors. The Board concludes, as to the con-'

,

; tentions addressed herein, that there is reasonable assurance that, if an*
-

,
~* operating license is subsequently granted for the Harris facility, the ac-

] y tivities authorized hereby can be conducted without endangering the
,

health or safety of the public and that such activitics will be conducted'

,
,

~

in compliance %ith applicable NRC regulations.

'A. IT IS HEREBY ORDERED, pursuant to the Atomic Energy Act of'

,

-, . ., ,,

'' - ..n a ;c 1954, as amended, and the Commission's rules, that the Director of' ' *

.- . ..,

ny*es.hh.lW M.p n.,g,L.;g/fQ Nh Nuclear Reactor Regulation is authorized, upon making the findings onhD.h
e.v W '.,5nv. .

. .p , 4 c5 g,. **.
. q f.,t ,49 c.x e,y y: s..,t. g.T r ,, .

7 - n,; : l c. .
. n.* 'w d: ; % ,.,,,'

.

7. . ,. ,''' ?* s,i*
.

.?< %,3. s g
.: .
-

q~, i . es ug r<'i',e-

3 , 3 i ,.' .'
'~

^ >; y; . ,, , w so There is one unresolved matter in this case in our Memorandarn and order of hnuary 14.198 5. at;'t i ;,,,

'''',(, 16. *e narroweJ and admitted a harassment contention which has since been disposed of. At the same
. ,

time. however, we directed the Appli: arts to post a noisee on the site inviting present or former employ.+ *. .' - % *

., Jk.% ces haung personal Itnowledge c,f incidents of harassment to contact the Board. on a confidential baus.**
.e.,

[. , ..' ;// if desired. % e saud that we would consider admission of a broader harassment contentien if warrantedf - 4NS. ..

; 7' . I [I 't 7 ". . .-. , ( ; % '.y 1 * by respo ises to the notice subsequently, two former emplo>ees did respond by anting to the Board.
.

'
'

'i:' : -!..' ..;... nne on a confider.tial basis %e then referred both letters to the Office of investigation 101) requestingtqa.
* g . ,, , c, i. j a;, Q .=a' : ; u , N w.y an investigation Unpublished Memorandum and Order of March il 1985, at II. As this Decision

Mb5 0 $*'ih.q[(aO p +2W '7 ;ej ; Q.. %. issues, we hase not recersed Ol's final report. which me are adused has been delayed most recently by
[*( @[h

_ *
.,

c - J.W. k.f4 d%,M.i.e,f[ hS.$
the confidential mformant's reluctance to allow anyone but of personnel to see it. In any event. 01 ad.'

N [i d . ') vises us that their report shou'd be available in the near future, edited to conceal the informant's identi.y

[b AMM.[d.U' VD <M).p? * * '
hh,N, N $Ifj ty. When that happens, we will circulate the report for comment by the parties on whether a new harau.

J'(f,T.N' M ~% '?,'{ 'f;',s: fQ ment contention shculd be admitted. subject to the "five factors." We are adused informally by of that
t M.

' V.- ;4 , /,
the matters desenb:d by the two former employees do not appear to raise safety concerris. We are retain.t

14 4.;*- ;i.s s
: t r . . j (- ing jurisdictron for the limited purpose of addreuing this matter. All other issues are ripe for appeal.,4,yj e3.iy.2 gjA G.t%. , e

z f The pendency of this matter does not bar our authorization of operatmg licenses because there is no con.5

1 ., tested issue before the Roard, only the rowbility of one.'7;j ,4
y * ;. :e

,

q.

I

M
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. . . . ,

-..m.
.

.. i3. ; . i, ... . .

, . . .

*
, -| all applicable matters speci0ed in 10 C.F.R. } 50.57(a), to issue to Appli-' ' '1 , N'.. '

e
] |'A.* J , bl

' , d,
cants Carolina Power & Light Company and North Carolina Eastern.' .*'.

456 3;. ''

S. .'.a r ,'M . ,i ,
,

,.'
Municipal Power Agency a license to authorize low-power testing (up to+

.

*

5% of rated power) and, upon completion of such testing, a license to au-.

.Q, i N , ' y| In accordance with 10 C.F.R. {{ 2.760(a) and 2.762, this Final Licens-
j, thorize full-power operation of the Shearon liarris Nuclear Power Plant.>

,

tf v/
~ '

. ,
_4 ..,

M .'.q#'/M v. [ ; ild ing Board Decision shall constitute the nnal action of the Commission
";;,W V , ' t. , c ( .. forty-five (45) days after the date of its issuance, unless (1) an appeal is

' f f.ik y ; .9. [% "%, .. >j ;
' >;- taken in accordance with j 2.762 or (2) a stay is obtained in accordance

?i- ; - i.
' T" with j 2.788, or (3) the Commission directs that the record be certiGed

% ;| g^7i @ @ .' N. ;Mk to it for final decision. Any Notice of Appeal from the decision must be.t'!

: 7,f | T h ' filed within ten (10) days after service of the decision. A briefin support/: :::.
,

....

' $ h,E hir.'k; TNh of the appeal must be Gled within thirty (30) days (forty (40) days in the

E k.h!'h@,;j& ;7*p(|fy^
case of the NRC Staf0 after Gling the Notice of Appeal. Any party

^ Qi.; e.y ,1 ' ] I
- ,, y p ;My . which is not an appellant may file a briefin support of or in opposition

J ,* .,
. . ; .,7 . % T: @ to the appeal within thirty (30) days (forty (40) days in the case of the

f(y : . ,'; * ; . . ' ' 6':t NRC Staf0 after the period has expired for the filing and service of the.

* j.,7 $) . d!(h ' . ;f* ,,'['.
y _ U 7, briefs of all appellants.

' . ' . . . j.y.j.f ? In addition to the appeal and stay remedies just noted, the parties
,1., >{ ' n /,c 2 should be aware that the Commission will be conducting an "immediate.

','J,- - , - effectiveness" review of this and our earlier decisions pursuant to 10. , .

' ' W C.F.R. f 2.764(f). As to timing, that provision states in part that:'

, . -

~ ,
..

.3 ,' The Commission intends to issue a stay decision within 30 days of receipt of the
,' * Licensing Board's decision. The Licensing Board's initial decision will be considered. .

,. *
.

' .~ stayed pending the Commiwinn's decision insofar as it may authorize operations. - . >-
"'

other than fuelloading and low power (up to 5 percent of rated power) testing.*

. , ;;;' ., _. . , .
- e

, z.g 3
M/;y 10 C.F.R. } 2.764(O(2)(iii). Thus, the rule provides a temporary au-

E,. c;.1 C.'9M. ./* '., GM.. . . .. %@, ,s,NdDM, ~tomatic stay as to our authorization of full-power operations. Ilowever,
. .

-

.

4<

g(,,, y. . . ', .i s
4.

. M rwv.,P. n you should also be aware of a related provision which states that:.-
n ;

,3, y,; n'? us Q sff'-9g o

L''M. %' T , . ' ,A. * ;*(''@ g*gr,M M), '. ' .T . ,' n
s .

,. ; For operating license decisions other than those authorizing only fuelloading and
, , , , , ' ', .y *j f.D low power testing consistent with the target schedule set rorth below. the parties, /M'.4 , , , ,

if. y ... . . ', ' ' ? '" L may file brief comments with the Commission pointing out matters which. in their*
. .

'

.' d i' siew, pertain to the immediate effectiseness issue. To be considered such com.
Q*Qi C *

tt ,' y s ,3 * ' * ' , ' , '

.,

pr ,- , ,. . q . . ! , * ;." ' ments must be receased within 10 days of the Board decision. Iloweser. the Com-
* '

.

...M;
J:. t

e .. ,.

9 9 ; :s k,:.I #,'.*h. :" , '
mission may dispense with comments by so advising the parties. No estensise stay** ,' . . L 7, %r . '

M.M. @ .? .
,:,

.Q.;#. . N Ja e t'a 'WJ 'M ' shall be issued without gising the affected parties an opportunity to be heard.-

o n w ,;.. ~ . m g -.::;gy:
gd dQ/ .W;%d@@@.n4

-

f 2.764(0(2)(ii). In view of the facts that (1) fuel loading for Shearon
k O liarris has not begun, (2) operations above low power may be several.hM[i;%jr%-'. -di.it*f2 months away, and (3) our decisions in the aggregate are lengthy and

-m y - . s 1w:|...g g!.ngy .q? ' N g ?;,1'3f
1. K., s'a 9u r. en.V

*

- . ', ,;p.). . . , , c
y s;. ~,c
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|f.N'AND INDOOR BACKGROUND NOISE LEVEL,S
a:t;A. ' ' sy. M,, .
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Attenuation < 4 .i n-

0 @lfOutdoors- Hackground n-

1. Sv.to-Indoors,' Noise at I

4D.5'!Subgroup Description Fractions dH Bed
. i , ;s

N2.w/5. n s.%1. Ilomes with no air conditioning; windows 0.356' 12 407

g open and fan operatm.g gyt;'

. .~4p.%
, MSWIlomes with window air conditioning ( A/C)
F Nh.$,,9i and all windows closed (total 0.302)' , .vy

A/C in bedroom (0.16)r ;- T,yg.

') 2. Hedroom storms open or absent,1.0 x 0.165 0.16 26 498 4

. @.w.,,.,m$
-

i Bedroom storms closed,0) f y;
5

A/C in adjacent room (0.142)2 h ,,hl e.d.. ..'

V. 'W,,v":.Q,.,y''(4$
t.

..%s ..
3. Iledroom storms open or absent,0.142 x 0.036 26 39' U

*

.

0.254
-

w .st!v ..P . pc.y.

fg'iy4. Bedroom storms closed,0.142 x 0.754 0.106 30 39' .

'~
llomes with central air conditioning and all 5 $.b$
windows closed (total 0.342)' :. 7,.y%-[p[.T:. . 4

b * Ach,[, f

,Q: ,' ./;(
m.A %.-

P'' , .v 9,; y.#'4 pb

."j;t 45T =. . [.
*

_ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _



5

.4* 45 ' .' ,
'y * 4 6 s.

*

8 -Q: g ., ., ,*:*6 , * *, r , - -

. ' , * - ', %pvm
-

. ** 1. . ' S '.%
, , ,

MD'[c.,4A -C.p.
% . .i ',f %V. *

''

. , , W r ' \ ..Vf* . . ,' u ' / ' P Q*y. y [ ; . * ' ,*',O, .Tp :. ,:v. , e.SW, ..1.-
, ' . ' , ,+. * -. -f. 'i.f

''

.'..e /m, * * v e .:, d d . t .d ; r m.. .m
'

; 3..v .. * * . . > . ,+,i r-..

. .s.
.

, v * , 2..% m,
. -A w,- . . , . ' , .

< . s- s .
,,,,.) v., .) . e. N , .*

..'

. : f' v %g y . ..,c..,', y &c,rM. '.
-

~ ',~ . Q ,: ~ g.$p . 7 1, , V * g y., s *.,.;'," * %
. .e . i* . .%

,

- n .

"b *.,*,.*E.';'''
?, ';^ V;,W*:-= |*

, . -[ 2 ', s .L. .
* ,

n .s.,."p . 9 e . . .

'

, Ak.';s .Q
. - . e? v

. e . #.). ,'* p 'c $$''. - .t M e.Q:;. "k.
,

.%

* * ' , ' . ... ; ,,
. , , . ,

** 7'N . f.>,."~ ,#
, *'.@ yi, '.

.e
-

.;.. . , *
~ ; < e. ~ s A 4 1 ' ~ * .v

.. -.w
a

* .
,. . ~<..'q.g.,

, I . , , g

,.-t,',4
* , * <i.'r ~ , ' .. *, .

.....e,>f.._s*=**,

.

,=J .

. .. yv,..
..* *,,, ., .

..,d.. . , .
.s., ,

. , ., .j+ .h'..
.

. .
,

. %m, % . g a 3 , ." . . i D.n,'

.p! ,,y }f@'c,b, . . '' k-
.. ,. ,

. i. m .... t., .. .-**g,,.,'d.c - . ,TJ 4

.s .? > , * ? } h** Y.I h. [E**?'. , k .\ '
* * /e-

-7%..
. h., >[y . 4, 4, .. . , ',

*

s * ' #h' * . . , .' - .
,

J, ,
- . , . , , . . > ' y* ,.y. ','.y- .

6. * . ,, * * -
. , , s. ;,{,.,g 1

. %.. g' t g . ,
r -l ' ,-.. i *s, -. .rw',

- .a ;. ' -* - *a
e s ' * ~ .'.

-

u

,'.' -
W' .A','g., s .

e * t '

v. n..' 9 . - * '

p M.,%,m,.g: s. . .
*

.t s --. .

C i.-
,, .,

c .n. .; ,....

m ~' . M M .;
^

;r

M;;',. (: :/:
o. .m. .. , 's.. ., ~'* *

% Q6
. w. . : .. , .S .:,rx ..

.e* a , ygw.w:;~ p .. . ,:::u : z* r .m . ; . a mnna
- 7 ;t a. ,

..
-

,m.cx -.

'. ~ , w . g z, .
.

.

",,..s.. ,s . . :. y. t. .', ,
.. .. w w-..

y ' .,. , , , . .

, ,.

q <,,J
, ,

, a.q. .v,.. p-.t . ,. .y, . . . - g s *, 3. e
,

.
.

r : . :'. -;5, .. . ,
.,. ; .. . .. . , . ,, ,

.
,.

** * ^ .m,;
.

. . . % :n. %.. . ,f . " t.' . s :,, , n ,t~.'7... ':p * W . 3 ,D_
. .

.. , ,'

.a . .: - - ''. ~ L,, A.
*

; - d
* .. <e.,, 7

.

. ' - % . Ce- ' - m~. 7. 7
, . . - ;. .

4 . i, q*." . .,3,s..- t . .,.

.-

.f'e o L, - 4 .-*

. . %,s. 6 - - . - - - - ' . ,. w , 2 . ~,- . . - e.
- . . v- * . w. .

- -

. : . - . s .
.

. ,,t*_e. . ; 7 ,

ara .s < >.

.
_ ,_ .

.
c

1 ; n,. . ,. ,
_. .>,, ,, v ,

. . .y
(;..q. ; .,

..cr.,

| - r ,,
'J f

. : P.
^: n.

Attenuation | ,s. & ,

" y. .~.Outdoors- llackground *
,

to-I ndoors,' Noise at >

@<m.!Md
.A

Subgroup Description Fractions dIl lied,

=' A/C cycled on (0.106)5 | W, -y
.

5. ' Iledroom storms open or absent,0.106 x 0.026 26 287 q Q, .g
'~

.

; 0.254 i; ,@, ,

%., , ; a?. ."n? .J
..

6. lledroom storms closed,0.106 x 0.754 0.08 30 287 L,
o-

..o

A/C cycled olT (0.236)5 g'

7. Iledroom storms opened,0.236 x 0.25* 0.059 26 137 @M. .'

,, 4%.

8. lledroom storms closed,0.236 x 0.754 0.177 30 137 %a' *~.
'

4
,. #j u ' ' '

'

' U.S. Census of Population and flousmg.1980 Summary 1 are l'ile 3, Norih Care hna, for l'numeralion Districts and Census Tracts within Shearon llarris I P/, " , h - [T.

| l able l20 g g f[('

' 2 /tml. I:nvirowhere telephone commumcatsms with air conditioner m.inufacturers and regional disenbutors, August 1985. (''< l'% f.W.]5 Insta!Iation of the A/C in the wmdow pretludes the closure of the storm wmdows,if any. l . f ,71
4 observations at the houses in whnh measurements were made m the liarris I.P/ (we note 6), plus available informatics (1:nvirosphere telepheme communica. L. . , JN,
lions with storm window retadcts and energy conservation consultanis m the R.alcegh, N C. area, August 1985), indicate that, on average, about 25% of the [~ {)$T4i M ?

*

[ houses with storm windows have a bedroom siorm wmdow open ,ill summer. [ + $ i C'y . %,)
*'

! 5 CP&l analyses of air-conditioner operation as a function of time of day Hune 1985). ( , .6 Measurements obtamed by llMM m 13 homes within the llarris i P/ plus pubbshed data in: i' 69OU
Anon , " Noise I ndronment in Urban and Suburban Areas." Report IT/rS-26, l'ederal flousmg Admmistrathm, bcpartment of Ilousing and Urban [" '

J.g%Q ;pi
a -

..

Desclopment, Mars h 1968 [*
'

h. Anon.,"flouse Noise Reducts.m Measurements for use in Studies of Aircraft l'lyover Noise," S Ali Aerospace information Report AIR 10111, Socacty of i .- d;y%) r.*:Automotive I:ngineers,2 Pennsylvania Plata, New York, NY 10001, oitoler 1971 '

. . .
D. A., Drncoll, J. P. Dulm. Jr., and D. N. Kcasi, " Attemaation of Northern Declimgs to a I incar Soe eee of Noise.* an oral paper presented at the 95th

{
e.

'"-. q ,G"| j q; fCongress of The Acoustical sonety of of Amenca. Prosten6e, k 1., May 1978.
7 Measurements made by llM M at houses in the Harris I-:P/. '. W 8.'.'.e . , .

s Measurements made by llMM at hours m the lloston area [' ;'y:%
' Measurements (note 8) los 10 decibels for typical loss from o ic room to an aducent ronin in residenlial buildmgs.

.
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Attachment C

COUNTS OF HOUSES WITHIN THE SHEARON HARRIS EPZ
(from large maps)

Nominal Stren Houses Houses Houses
'

Sound Level in Within Outside
Sound Level Zones Outdoors, dB EPZ 5 mi. 5 mi.
>105 dB 112 206 23 183
100-105 102 178 24 154
95-100 97 337 27 310
90-95 92 800 58 742
2 x 85-90 90 8 0 8
80-85 + 85-90; 2 x 75-80 + 85-90 88 199 2 197u

C 85-90 87 1256 79 1177
2 x 80-85 85 120 3 117
2 x 75-80 + 80-85 84 10 0 10
75-80 + 80-85; 3 x 70-75 + 80-85 83 221 40 181 .-
80-85; 3 x 75-80 82 1826 154 1672
2 x 70-75 + 2 x 75-80 81 5 0 5
2 x 75-80; 3 x 70-75 + 75-80 80 376 21 355
2 x 70-75 + 75-80 79 79 24 55
70-75 + 75-80 78 454 93 361
75-80; 3 x 70-75 77 411 32 379
2 x 70-75 75 146 8 138
70-75 72 233 1 232
< 70 67 62 0 62

TOTALS 6927 589 6338

_ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION -

ATOMIC SAFETY AND LICENSING BOARD
-

Before Administrative Judges:

Herbert Grossman, Chairman
Richard F. Cole

A. Dixon Callihan

. j.
; in the Matter of Docket Nos. 50-456-OL

50-457-OL
(ASLBP No. 79-410 03-OL)

COMMONWEALTH EDISON COMPANY
(Braldwood Nuclear Power Station,

Units 1 and 2) April 21,1986
!

'

I

i
in an operating license proceeding, the Licensing Board rules on Ap-

plicant's motion for partial summary disposition by dismissing some of-

the Intervenors'subcontentions and by adopting a number of material
,

j facts on the subcontentions not dismissed.
.

t

! RULES OF PRACTICE: SUMMARY DISPOSITION

The Commission's rules governing summary disposition are analogous
to Rule 56 of the Federal Rules of Civil Procedure. Alabama Power Co.
Ooseph M. Farley Nuclear Power Plant, Units I and 2), ALAB-182,7
AEC 210,217 (1974). -

RULES OF PRACTICE: SUMMARY DISPOSITION

In operating license proceedings, the burden of proof with respect to
summary disposition is upon the applicant-movant, who must demon-

414

.



-Q.?s;%z.;:.q&q&gW-m|kv .M,ww n nu +4: .m 9 ' x* me?"W:::m;c .r~
wq . M

,hyg.w. 2,$n -- q . . .v; w ,c. .. .: . 9 .m, A .a.M.m:. r . ;-t xx;mem.'uy:.M&a.q W~&.,;d
: n . ; e.~ xi. . - m +

~ ~=' W Jaw n :s,L: S . Re.h

x, a .a v.~;f Y Y ?f 'Y, + .h.n.e n&.W~. :.eG.. :f. : g. :m. q Oi

. ,.. : n c .w . ~Y, . ..m. .n
., rm -: ;,; .e n s a: w.:m.. 9 - e.

vm w g. z
h.. bk,h. $ k f..Y ?.55?s ?,m.;S*?

r.w

h?S 'N UY0'

; e

.r... .; ......d..- b ,,.a .., ... ,. , . _ _ _ _ , , , , , . , , , _

' ''Q' . . *'
.,e

.
.-

' ~ *
y.

1- ' . , < . ,

_ 9
,

...,gt 9,.;9 c 'w.. , ...m.. .

4 6 , b. . ,
&ca , . .-~ . o.n

- s Q %,.7,
s T. ws

'OJ.f;-Q' f 4 / . , * strate the absence of any genuine issue of material fact. Cleveland Electric-

.

l ' '. .. . Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2),.'.
. .

. hf ,,h'' /@b , .. n % ~ u ,' y . ~ ALAB-443,6 NRC 741,753 (1977).
.w v... .

7 '| . , ,_ ' * : t o . N Q , ' , . i s # ,,,az. p.3 - s . :: .

,,1. :' : RULES OF PRACTICE: SU5151ARY DISPOSITION
...

j ' i ,v. . w +ni c w .
e: ( - mn. p 4 ,.4,.* *.w . w .. - i.4x. y.

e,%:Z.,*. W m @;y' Tv5(+-.

.@@1'f N@%@qt y . '',,,. :.3. 6.,
In determining whether a motion for summary disposition should be, ,

2 -m , :n

r N6. .n.>. ,. . . M... h. granted, the record must be viewed in the light most favorable to the
.a u

fp; .

l ' . . MM. : O , W :: '.' opponent of such a motion. Dairyland Power Cooperative (Lacrosse Boil-

M.b$.!E[. ing Water Reactor), LBP-82-58,16 NRC 512,519 (1982).,' i. |'

.

; w w .#,; 2.>.2.; r . p . ,. p* w,: m c. ..g'r,n' r,w.:g .-a.O <
.;. 4 . ny . - - .g-s

,3. 'M $$h2;* is Y.. 1 RUL'ES OF PRACTICE: SUS 151ARY DISPOSITION
.M'.5 .m ; a, . .,. .py . s . v.

.
:..

NM/$*NOS Where the proponent of a motion for summary disposition has met,3;%.) PED. N N.@" N.f
"'/d;?@4 isfiff V g/h

. his burden, his opponent must set forth specific facts to demonstrate

v N..ek _ :., e.v.;..; m_ y L
d that there exists a genuine issue of material fact for trial. Stere allega-. ;

.

a. c w. , . r.e u-m . - -
.

tions and dem. ls are not suflicient to overcome an otherwise persuasiveam . . ..

$ 8.. Y h h h-h h k k h. f.N' .bSS$MD$G#'M.'?,p
summary disposition request. Virginia Electric and Power Co. (North
Anna Power Station, Units 1 and 2), ALAB-584,11 NRC 451, 453

i d$.WMQMM?G C ,.O N (1980); Philadelphia Electric Co. (Peach Bottom Atomic Power Station,
q -; % .. ,o,y r , / ,: Units 2 and 3), ALAB-562,10 NRC 437,444 (1979).|s. ;f: %, .m?:>i,,

^
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e. G..:. .; m.:: , . n n ., ,,<, - + ,

4.m. w. -. ~

y pg , . RULES OF PRACTICE: SU5151ARY DISPOSITIONr
,

. ',x m.> -

il " On motion for summary disposition, the opposing party need notx , y , c.-f ,3'' ' PO ' "
. show that he would prevail on the issues but only that there are genuine

Qg N. g. b , y0i Unit 1), LBP-77-45, 6 NRC 159,163 (1977), citing Poller v. CBS, Inc.,
.p r. i .. j,, issues to be tried. Pacg7c Gas and Electric Co. (Stanislaus Nuclear Project,:

?$',R W 5 Q L &q :& $f)H M ~'.
:;4.. '

.

:, 368 U.S. 464, 473 (1962); American Manufacturers Mutual Ins. Co. v.

h.&f Q Q}.ff American Broadcasting-Paramount Theatres, Inc., 388 F.2d 272, 280 (2d

I,,w:.n m.m.,m M Mi@ W # U M.,.%fh Cir.1967).V,g n:,w. .
,4

' Q y g ? ''? m p..:..? k. v nv ?.gr f y @ : eh.;y V ,,

'. d S. %.p) M, M,..#,h M.l,i,%
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,i RULES OF PRACTICE: SU5151ARY DISPOSITION
. ,:/ m . - Q
.1Y.. _d.J.D* e.7,:g,Uf-fdf W .I.. In deciding a motion for summary disposition, the presiding officer

.,
..

. %. _ A Iq . f,4

&@@'w,MN,yP.9 k i e W/;' .l.
. has some leeway, under 10 C.F.R. f 2.749, in accepting affidavits basedM -

.J i R in part on reliable hearsay.
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* ~ ,1 . f . .!. .. . pN r.: 3 3 . .'"<
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" 3 |f .';: j 435,q j .,T.; in accepting hearsay testimony, if reliable, to shortcut what might other-
.- . . ' ~ . ' - M?. j", ; 'a * q in administrative proceedings, the presiding officer has some leeway

y,i,',..'7,y*o.y*.(7
m._ ,

wise be a laborious procedure in establishing the facts., -

, . , .,

4 '. .+f ,% ./y
,: 3 w i ; 9 ,, h ., .,., s

e|,t i 4,.,y @W r/ %,151' . ' ' iT: RULES OF PRACTICE: SUMMARY DISPOSITION'% ! ;.M
ai.d . g~g y. #+ 9.,,*x f .1MM .$. .. |. - ~ , ..J. .On summary disposition,10 C.F.R. G 2.749(b)'s requirement that anrjY , j //
,e .>

.f Wn. affiant be " competent to testify to the matters," relates both to compe-
'|C . ~. 6, 1N %g. , 4T.._ g/L ,

, e,> m,% ip,
..ji tence as an expert witness and competence as a fact witness.
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"ii . N+ ,8 2.h"[.i,;m,2 ; m.c ,. ;. .d.WS,T'i %. :,RULES OF PRACTICE: WITNESSES
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?
.> u ..w w ,y ms;,w.wm, >. ,.gv

:.o @ V. p / m. u.r e . 4 %. w'I.c.r M m. In general, a fact witness .s competent only if he has personal knowl-m A ..s '. . . <
. ,. .,y P : e.4 .. -

. . ~ , , . n? %,w+,m; * 4 ..*
' edge of the facts.+ *:.
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,

k ,7

i ,''6. ,., @ n p ? ._" 3 .. W . M-%;_4jand facilitate the adjudicatory process, it should not exclude fair oppor-

,

4 .. . , D. . uD Although an administrative board can accept some hearsay to expedite
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, v x ,.7..gy%'i.,. _[ ' Tf $,e tunity for rebuttal of the evidence.. . 3. . w v ,
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1 Where material facts appear legitimately in dispute and a witness with

.

; - -

"
.

j personal knowledge, or a document relied upon, is readily available, the
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...m,'.,,-
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, _ m. . :m
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7;;. csp s.J..y. g . Q. N., n s.:r.$ t h i'N/ M MEEN.9 The leeway given an expert witness to base his testimony upon hear-
. . . . v .%. . a-#p.{ say, if of the type reasonably relied upon by experts in that field, does

A ' .Q. I, .o. ftM. % [y,; ' , 4!i'? h not permit the expert to establish material facts of whici1 he lacks person-
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RULES OF PRACTICE: EXPERT WITNESS> 6:w.1w:'hWMMb D; @, A witness, if he is competent as an expert may base his opinions on4YyWm%.y ~ DWM , vbhearsay if of the type reasonably relied upon by experts in that field, but$g %,%yx$*Dq.)d i %.v ~ dpes
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y,.( MEMORANDUM AND ORDER
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~ . ,

m< W .

(Ruling on Summary Disposition) b . .5%.

,ur ,

. . . ' ,. ,
w, i3

.dw,. m,. , . ,. . . al, im _-t,
4 7f .R ~,...,".1 .. c:. . Memorandum bl: |
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On December 20,1985, Applicant filed a motion for summary dispos -
'

%M-
.

e.f . 4:.r .t. ,.. . .. . . c. . .

tention of Interve-m m w
tion of portions of the amended quality assurance con [( fy, 9 8 3 # W ;... . . - IN.. ..J}EhlhV Nit',|7. M S

ks summary

nors Bridget Little Rotem er al. Specifically, Applicant seedisposition of the following portions of Intervenors' amended qua
lity

Q! $N. ..ES.O '.. . '!. R Z.
-

M fj
Q'V?

- <

.~gh%f 6N.'%,My% assurance contention:

.C; W-
O. ,N.c

.

MgW.d.M9 e 1.3 k.;^&W:'?
N I 14.B.2 s

f.v.A. .12.F i
9.C l 4.B.3

.

.MS9 4.S ' ).w- 3.C 6.F 12J
fq&T2 m N g ; g, ': @ M k, ! 9.D 14.B.4: 6.G.d .Vi. f.@. ,<, C5.A 10.F 13.BD - o # ~;d. 6.1 14.B.1 e c~?V4..N :.s

5.B 12.E k<y, . , e. ;ps
1,;4|?g& ..f. ,. . o ;

Cry;7; 9.A(partial),

rdy.
5.C i

E N ?. M i4;O.' y, w.3 On February 18,1986, within the time set by the Board for respond ngthe motion and Staff
y- IM'

&:m ,;,.cEv:c n :.:&m. La.m..:
to the motion, Intervenors filed their opposition tofiled its response, which supported Applicant's motion with regar

d to

Mi$g$'4 ; y;rc.f'g." JQ,@$,'3 R $J'Af- limit prescribed hy.-
:

h NRC p
each of the subparts. On March 5,1986, within the timeby 10 C.F.R. f 2.749(a), Intervenors filed their response to t e: (;>|f _ g+ (, .:..~'

i'

W< ,,,

Stali filing in support of Applicant's motion.In the basic filings, the parties appeared in substantial agreemenill not dwell on this sub-7
afu4 f', t on-

?Q ','. -

h'r ,a
the standards for summary disposition, and we wrning summary dis- $hp :

S. 4

ject at any great length. The Commission's rules goveRules of Civil Proce-
~

s'. ' ,

position are analogous to Rule 56 of the FederalUnits,i

dure. Alabama Power Co. Ooseph M. Farley Nuclear Power Plant,1 and 2), ALAB-182,7 AEC 210,217 (1974). In operating license pr -
u; . .:. .

g .? , ,4e 4JM e.C. *. o
fW.%%, 0*m.s.. .. s.$,d. yNWA

: ...g. .n...n-..

disposition is $.. wW.n e ceedings, the borden of proof with respect to summary
Ge y .M p. q y 1

%,,39d 1-? A .4 ,3 d M . Odv:p.C M Q'Mi g bec k.p
h bsence of any fi.

upon the appliccnt-movant, who must demonstrate t e a
.~

I i g Co. (Perry

t;enuine issue of material fact. Cleveland Electric Illumirat nNuclear Power Plant, Units I and 2), ALAB-443, 6 NRC 741,
753 g

.Z .' M h M( s

gyJd@[t.N!.:MO :
disposition.

$ /M.Q p 14. j , U .|
(1977). And,in determining whether a motion for summaryshould be granted, the record must be viewed in the lig t mod Power Cooperative (La-h st favorable I

.M|$ f.K W.JG F '

.iQpk,|@y,-j3fy:,9,ih@|h-[!
to the opponent of st:ch a mot on. Dairylan,'/djgG i 19 (1982).. {'

Crosse Boiling Water Reactor), LBP-82-58,16 NRC 512,5On the other hand, where the proponent has met his burden,ED|S.? ||| his

h [ h S E j{~ f, N
!

h there exists a i

NN ! .f
~5?hd M[bW opponent must set forth specific facts to demonstrate t attrial. Mere allegations and denials are

<

4
f f disposition

bf%w.t< #.v!bdf) . genuine issue of material act ori

not' sufficient to overcome an otherwise persuasive summaryVirginia Electric and Power Co. (North Anna Power Station,
: ae

( -O

M h W; N.w %f %sfc M Q [M
Q #

.y .c l ' jWmgr:c @ -h request.
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$ w$ ':p: ' f.y 5:.:)^.L. x. :;& L.u .L:w.w;h:;:.l;E a -~ d. M x -
'

^ ~

~
- ,yg a - ..1.

S.f
..

se;- .c 4g .. ,3,

w @w mM1 ~gJA'._

.

f (' j. Q.. .a.i j ,. ,

$ MM #.'[q}] T., f.M, ,[,
% .y

,

Q,3@rf. ~?,6. s .1 ' ,'.W<. . , f. ,M C. . .
. Units 1 and 2), ALAB-584,11 NRC 451,453 (1980); Philadelphia Elec-

1 7. tric Co. (Peach Bottom Atomic Power Station, Units 2 and 3),.u . .e- .

@ n$ % p " $ JN!OT.O. 4e.W . ' . ALAB-562,10 NRC 437, 444 (1979). The opposing party need not

E @ M i S *fJ $ % [ /,N @% . )
< show that he would prevail on the issues but only that there are genuine

M *S # : issues to be tried. Paci/7c Gas and Electric Co. (Stanislaus Nuclear Project,
%w3.g v' K.G.. . y,,3, . -'R w; wy M W. % C 34; %-|i|4 * :

Unit 1), LBP-77-45, 6 NRC 159,163 (1977), citing Poller v. CBS, Inc.,..
; - :. : 368 U.S. 464, 473 (1962); American Manufacturers Mutual Ins. Co. v.

$m%nM .M_ IS0 .6: American Broadcasting-Paramount Theatres, Inc., 388 F.2d 272, 280 (2d

4(i4.
W.'. . .W. m, , ,O.M. .%,.,

4? a
9.Mv . e ,' ' Cir.1967).O, .'r. .' n.

|g.w e + ,.w, r,f,y ,u
..

W W.Q.Q In their response to Applicant (at 2 3), Intervenors allege that Appli-zw .y M. 4, i
WMd!Cd* W,,/ 5:Q cant seeks to have the Board summarily dispose of each contention sub-

,

g,..u..<.fr S g;,,3 O .AMM, .. . a ~ x. , w @~i. . 7 -
flaws] to demonstrate patterns ofinadequacies."

-

.$ng/. j /M.8'a item to erase each such historical flaw from the Braidwood QA recordsu xc.j P: n . "with no subsequent opportunity for Intervenors to use [each of these

Jqt. T.mm. S. 71 &;f,..
'

.

..,.%
r,,?,'WDN *h. n. m ,4 [.$, M, .*Q.. . W.Furthermore, in this response to Applicant and in its later response to

h. %
- -

i..& :

Q- @, .,4
g.W. M ,M.3.W,_,,2bC.|';%

.
.

Staff, Intervenors oppose many of the maten. l facts alleged by Applicanta
.

$ W,;$:[: k 1 M.$ D|.- .-.

and supported by Staff as being founded upon affidavits of witnesses3D
%d'.-Q.|# , M.e[k.N.p d.0,' Q ' Q . W|g/.%" M, ,[.j,<

who do not speak from personal knowledge, and who rely on hearsay
and express opinions. As stated by Intervenors (Answer to Applicant atM %

M M. y,;;; e: e.ae ; Q r, ,,; w,y,.2.r p n, . <E,, . ~p
e.g .

6s:-rM KUM 1
r

' y ?s. :
.g.

-e q .m- a ., ; .

h.. Accordingly, because the affidavits offered by Edison are not based on affiant's
' '

;h" ; F ,;i 3 ., ,

Perscnal knowledge of specific facts, but are conclusory m nature, and because com-
T.; @;.6 /; " * ~

f. petency to testify is not alTirmatisely demonstrated from the face of the affidavits.
1 gr *-

.

@[M@ M..
;

- " '.
M* ;M 'E

'

d - 4,%, , + ; N? : ' 5 . ,- 7
... those affidavits should be found unreliabic and disregarded as supportir.g a " mate-

'
] rial fact.'

.g- 9 - .- ...
.y...,. .-

- -,

,m.

K f ,C i . Applicant filed a motion for lease to file a response to Intervenor's
h:@d/N; '' yyjy Qf.$ answer opposing summary disposition, and Intervenors filed an answer

a.-

dkhM}UMDO[ND.id., thereto, both of which were accepted by the Board as motion papers in

$[hk.e ;h.v 4 hf".M.i.h.ig%
Mn 8 mdon h summary gisposition. In its motion for leave toYh ,nw file (at 3-4), Applicant makes it clear that, except with respect to Suo-.

Mhl - "h bM! b M .h M .h contention items S.A, S.B, and 5.C, which challenge design quality
Er $; J.JM S'2p.% 7 assurance, Applicant still would bear the burden of proof at the evidenti-

DR[%%9M k.Q d <3 ary hearing to demonstrate that each of the subcontention items does

'h.fitdf@.9f9[?.[/Wh.Q3
.'y
$ @

i. it not represent a pattern of quality assurance deficiencies, even if sum-

|~ M. @w'.%y:y%b?. mary disposition were to be granted. The exception for Subcontention

.
. . r b. . . N.1 ",7;A . g*G items 5.A, 5.B. and 5.C is based upon NRC case law distinguishing be-

% g$ pW Q p ar%g y~p
g

tween design quality assurance and construction quality assurance. We
.

; j accept Applicant's representation without further discussion.
Q y With regard to the nature of the evidence presented by Applicant in

~

' e

, ,x .%e.jh.%,gk i

w ' weN n . . .support of its motion for summary disposit. ion, further discussion isp%eMM M.; g d i..g..,.v.] necessary. We agree in general with Applicant (Motion for Leave to File. . -
4 ..:a -

- Qh*',t. g]v%+'.m[.* u.y. ;p &. m:~,
2 .

.. p . , e ; - $. p * J (' P s 1-

. . .J. *l-* ;* 4 9 d ; ~ ~ ,. ,. i ' : . ' Nqwg ,e .t- .e-
w: *

., 4gg
i
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m-
'

', . ,y S 'y
t.
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. . ~ .u. . .e , c . : n' ,~u. ' u [ :; . y@. 4. . ' 'f . 4 * " " h ~P " ' ~ - h-u i u--

~ ~1 R u nf ,._2._I-....
,

~

i'
e,m

6 v' ? [ ' ,
3,,i-

,. qs ,.m

is7. g 3.. - % Q x., .3N..
; > ; Q< u ( * . *e.|T ):' * s f. Response at 5) that 10 C.F.R. f 2.749(b), which does not expressly re-

7..' ,

,.s 7 y i

- .N .hi@M[W[,'
.

quire affidavits "made on personal knowledge," differs from Rule 56(a)
'' n. m .

.
of the Federal Rules of Civil Procedure, containing that provision, in-c. . Mff-i.,

b,,'P4. Tf;Nh@pY?- order to reflect the difference between administrative practice and court..[$'h;.D@L|.s/c.M%M.C
". practice. In administrative proceedings, the presiding officer does have
%eg.,.?gg e-Q '. m ' d.f j h (Ai, more leeway than a judicial officer in accepting hearsay testimony, if
. M . *Q ,, [ & D Q S M % RM reliable, to shortcut what might otherwise be a laborious procedure in es-

9 MMMy M4:$ tablishing the facts. But see also Rule 803 of the Federal Rules of Evi-

'kMik<OhMhN$ h dence, item (24), which permits th'e admission of otherwise excludable

i AW:W-rJ1NMw$OP hearsay in court proceedings ifit is trustworthy and offered under certain
.A.W>n

$y dg}N,v w*w:I h .If;1 j[ $ .M % qj!n[5 #
w A sg 4 vn

MJM h N.E.wrM. . conditions.P

.W L.k.t;M .Oq9 g: u @;LM <-% 1;e
,- We do not agree, however, with Applicant's further elaboration on 10

.

K6.

n'i h i .U% C.F.R. j 2.749(b)'s requirement that an affiant supporting summary dis-

Y (h-t position be " competent to testify to the matters," as relating only to

',~@ji)NW@fh|,A*MfA)$. c.w g g; +, W,, m 4. e. g g g f
expert competence. With regard to statements of contested material

.

s fact, the witness must be competent as a fact witness, and we understand

97Ghy*..$yh. pby%%.. . .
. ' e' j .

WKQ %| > . Q.@ d.;; that, m general, to require personal knowledge. As an administrat.ive
<f

Q boardi we can dispense with the personal knowledge re<1uirement with
i dpY;@.J.4,f WJ@dMc(N './ft

'

%. @M.. .
less constraints than a judicial court, to expedite and facilitate the adju-

a$ %p w. C. .Nc;N N.~. h, s .Q %.m dicatory process, but not to the exclusion of a fair opportunity for the. n
ji;;-G.. .i-J.;p;gc&$g/;grt"

- y.e,7 opponent of the proffered evidence to rebut it. Where material facts
..

, c. g N r.gy (y appear legitimately in dispute and a witness with personal knowledge is
v@[uM[!IN@p%'% readily available, that witness should be offered. Similarly, when a docu-

,4. j . ' , . W |,;f q'i.. m& ..W. d.'. ment is relied upon that is readily available, that too should be
.,,s s ~ . P

presented.. M ,9(: I' if ' g'Qggq;E. Nor do we agree with Applicant's further implication (hlotion forgM e , v.,' e 7 m.g

N. D M y;' b . M W M V .d '3 s
Leave to File Response at 5-7) that the leeway given an expert witness

.J Edt.o_. I Z.m. W.p , h ; (in both court litigation and administrative proceedings) to base his tes-%- p%-

'g' MM@(%d . F[g
%gM timony upon hearsay, if of the type reasonably relied upon by experts in/g

#

- @ g# d A I the field, permits him to establish the material facts in dispute although -f , * an he is lacking in personal knowledge. His opinions may be arrived atJ

.h$>,h;# @M k'g/d[M Mh
upon information that may not be admissible in evidence, and they will

M.%,p 9 vi d, be accepted as expert opinions if reasonably qualified, but those expert
4A'g.! En siWM4M opinions cannot substitute for, or establish, the material facts about

. hhh which the expert witness may lack competer:ce as a fact witness, i.e.,
d@,hbMN
*

y ' c- w.y@w.p-Q. Ne.., .:; MMMO
hase personal knowledge.|4180,4 s. y

Turning now to the material subm. ted to us, we observe that Appl.m

m ytry y[9.g -'tp
it i-

f ' i
.. . ,4s cant has chosen to rely to a great extent on affidavits of persons withoutS-

* direct knowledge of basic material facts. To the extent that some of
W these facts are not actually in dispute, we would not require that either

. M , h{ an affiant in summary disposition, or a witness at hearing, have personal

TR.QhhNNig&IN&&hp % ht M
knowledge of the facts asserted. We would rely upon our authority as ar.

|ff? .
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.. . ,[.h. Q: m i sh h N h.> ,by# . - administrative tribunal and under the Commission's rules to consider
A m xXW,f* j , ._ r . hearsay as competent evidence, taking into account Intervenors' failure

o-vQ g.
hh.5[$.h @MMWh% to contradict directly the assertions in judging their reliability. Those

1%MMWE%MTW facts that Intervenors genuinely dispute, however, should be supported

U k| N Mp M M.7.M h h
bME&.TDN by persons with firsthand knowledge, if possible.

QMfW@M
s /j gj Intervenors, on the other hand, have not made our task easy, having

Mdgp%Q.h declined to specify which of the material facts asserted by Applicant they
Mh $Nhhhh dispute. However, they have technically complied with ! 2.749(a) by
hMh

Mh h h d}IM h
Q submitting short and concise statements of material facts in which they

k
N A c![b h .pbs.egA .O M.y55hM contend that there exist genuine issues to be heard, albeit unreferenced

! Pmg de to the numbered statements put forth by Applicant. While they haveA.a

@ se%?w[eM,. q$gyNM.m
W. f3N specified in detail the portions of Applicant's affidavits they contend are

Mfh incompetent, they leave it up to the Board to, reference those portionsQ f

Nkg'g$$%Gh back to Applicant's statements of material facts containing those recordM
h g h$1 Jgpy citations and decide whether, in light of Intervenors' statement of dis-J!hMQ hMi%i puted facts, those particular material facts asserted by Applicant are
W[hNk.N$k@hf4hN genuinely in dispute.

h hh bh hy Furthermore, to a large extent, Intervenors rest their opposition on

IMhg;d4KrM@hd@[D
megysp ,S '

general denials of Applicant's and Staffs assertions. At this point in

M fg $jk h $ @$ time, after extensive discovery, Intervenors should be in a position
4Q g3 either to accept or specifically contradict many of these assertions with

.hNhM.k5M.g'Q 'r ,gpQf} affirmative evidence on their part. If they cannot do so now, they stand
?y 'Mye.g - little hope of doing so at a full-fledged evidenticry hearing, and we

NCifb@N#5-d6 O ing one. Were the hearing (already set to begin during the week of May
Wha G C. M ; M W M - should not have to waste the resources of the parties and Board in offer-

.M@M(*Nd@.Mjd@QWf
@ WdTd.d DMC 5,1986) not impending, we would have Intervenors file a further docu-

ment pinpointing each of Applicant's stated material facts which they.

N kh@%.4W7 Mike.U
Yg (M genuinely dispute and setting forth the basis for their belief that the

hkkhh facts are not as stated. Under the circumstances, we have done the best
7 % gu 4fp g u %%7 we can in determining which material facts are genuinely in dispute be-
&wp7 M M..p'4STM.y$tR ' cause they are realistically opposed by Intervenors and have not beenIW ggw
Ms.Q F Wdie&MW reasonably established through reliable evidence.
M /g y d i,f W t W Q N. A A f

M h h S h d. Q Q $[ G@ Q{
Mg We have granted summary disposition on Subcontentions 5.A, S.C, -

6.G, 6.I,9.D,10.F,12.E,13.B. and 14.B.4. On some of these subconten-

g brg s g @ h M $ h k hg
h *. %MP tions, we have stated our grounds for granting the motion. On the

b. others that we have granted, we will issue our full written decision at a

VMMh $6MD later date. On the remaining issues, although we have denied summary .

ehF .2% 3dp$*
L 4 disposition, we have determined which of the material facts stated by

A Applicmt are not genuinely in dispute and need not be further estab-
W !i

.

lished at the forthcoming evidentiary hearing." g . gn,
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3. Contrary to Criterion II. '' Quality Assurance Program." of 10 CER Part 50,

." [ . i f,J' , .' ' - . i, ' '"

Appendix B, Commonwealth Edison Company has failed to established a quali-
.,

'

d.- *
c,..< t7- ' -

ty assurance program which complies with the reqmrements of Appendix B
, '~. * . ~gp ' , . i ' ' . . S

, ,. k . t *, C ' - / h.
and which is documented by written policies, proce(.Stes and instructions and'

*

p - ; u '7H f ,,''I fr- ' . , g. . h ' .,
is carried out in accordance with those instructions. Edison has failed to assure$ g ..f.h'.. - .. . .,
that its QA program provides controls over activities affecting quality and thatv

* d ' '' h such activities are accomplished under suitably controlled conditions and are

d,-*Q*,[4 %ad'fu S;, ' . ' . A
-

.

' @t. , | N Q/ , . - appropriately verified for quality by inspection..

m
s - i

-.

*[. -

i.' ' 4. ; , ,4 %:7. '. 7 |. %.'.'t
?, ,

,

C. The Applicant's electrical contractor (Comstock) utilized Level ! Qualitys , . . . ...

G'O Control Inspectors for inspection and acceptance of electrical welds. This in-
7 . 'y *

, '." S : j.;|f it ', A. . LMJ; c. .

. . . . , _ q. . v, , -r 3 . e .,c ., . . . ; 7 ,. volved 14 different Level I inspections over four years. (Inspection Report,
; ,. w,

. p.. - ,.;._,
N , , f.,

y . -. i. y * A D 6 W.' 85 06 Exh.11.)

2 :S$p:/t,;@@, ; ?. 2 *. ,4 @$g.
'].. & p ':

P .cM ; M N ',

..'..,o: ;, - QJ ] Board's Ruling on Summary Disposition (3.C)
.,N $..? . * *,

:.x. . ' /.:..o .. . L
~ The Board denies summary disposition and accepts certain material"g tx,.s ..

.; G.| 4Wp.7 ,i .. , facts, as modiGed, as to which there is no genuine issue to be heard.
. . .:c. j *;.% : : -

.

. | y W.J',.'p,

g . M g , V '. p ,., 4, ' . :. ".- Certain of the contractors at the Braidwood site authorized the use of3

.<' unqualiRed Level I Quality Control Inspectors in the performance of
W',';,'i . " , , S , ' [(; 3

.. _ ., . . . ' .

cc
. . ' . , ' visual weld inspections as required of Level II Inspectors. In the place of' ' - '

..- , .

*4".S. , f ,~ a 100% reinspection program, Applicant has developed the " Level I* '

Reverification Program" (LRP). The LRP is designed to demonstrate,
~

'~
- .;

- .*

'

,

on a sampling basis that the welds in question contained no design-'

'" 4-
;.

-
' significant discrepancies. Applicant urges the Board to accept its claim' '[ '

,- - that the LRP will assure that the quality of the weld inspections did not
compromise the safe construction of the plant or signincantly invalidate

_
7 ., y. , ,

-

the effectiveness of the quality assurance program. From this position,
7. tf.V 1 ,v. j r /l} , i, .-

- Applicant argues that Staff should be designated to review the results of
W.$ ', ' . r. 9 9~ g . ,. %y. .e

.e " pp*

me
-

cjQ. w,M w A 6'a p.cm, , the LRP to ensure that the program's results prove what Apph. cant
%

.

.Qs. ,:.F j 1;y:p:
i 4: , > . . .v.. c aims...o

.. w,4 M.c, ,;, y >
.

?.M W Q,y%:y?RM W K* ;M,
:

4 L7yj'v Intervenors oppose a grant of summary disposition on the grounds
that it is inappropriate to de!egate this authority to the NRC Staff. In ad-

o .

,O,'y, ^'c +. ; .7 :.

., .; c. 414 . a ' .~ 4] (,r. ., dition, Intervenors have put in issue the adequacy of the design, organi-,..u,..~

W.s'(L:.,.q'^;Cj[d.[N.,..
y

m ' ti' zation, methodology, implementation, and the results of the LRP. In
.

'

9p: . ;& ,[ doing so, Intervenors refer specifically to discovery depositions that al-

sjogp g. - Q g%c '.m legedly establish specific defects in the program.
,

>!

WW r@j.g #m Considering the prospective nature of the LRP and the necessity for/d*A.c r,m p,

. C v.r

% + :q.;. M M.h N.N
us to pass judgment upon the methodology and design of this program,.h;h I@. [ 3

.9 M% we would be remiss in passing this issue on to Staff. See Commonwealth

% TdbW w 'WM:kFMg Edison Co. (Byron Nuclear Power Station, Units 1 and 2), ALAB-770,c s,w

mir q:, ow . . : q. e. .c.:.. .M. . . . ,C 19 NRC 1163,1175 (1984), and Louisiana Power and Light Co. (Water-
m n . a. ford Steam Electric Station, Unit 3), ALAB-732,17 NRC 1076,1103. .

g 4. w, ; . .: yq .,ya,p .-,4yw. .
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- t <ne.n. c : p s :rs:x .qc yo .y .Q ps y% M M i c k.:..;0;3.s "&
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h hb !'[h (1983), in which the Appeal Board ruled against delegating similar re-

[[h%kMMM.d[%MMr.sponsibilities to Staff. In our opinion, Intervenors must be given the op-

hkNJg$$s$@jNhI.4
3$ gj%W portunity to question Applicant's program at a full evidentiary hearing,$skh and the Board be given opportunity to determine the merits of that pro-[hMG%@jhDp$$

7+, +&*4y%g:
gram after the evidentiary record is complete.

4W.f AQ4.QN
.

b W
M N %g$ h W Q diQh gdyQ/9 Material Facts as to Which There Is No Genuine Issue to Be(. e.

dLMM[MMDM*d;f%%
gfiP p%4'dku 9 Heard (3.C)

MyqiM@hWMhMys
1. As a result of inspection activities related to the Braidwood Con-

(EkfM D h struction Assessment Program (BCAP), the NRC Staff assessed an item
@ %t d i d S, 4 e , d J' ' NU.M "w', of noncompliance with respect to L.K. Comstock's (LKC) use of LevelMr
c, a.Mw. pf.5 nas1 1mspectors to perform visual weld . inspections, as well as another . tem& g ne

# $ ph,%
.

$w9ih
p i

I 'ri k h ,( h j of noncompliance (later withdrawn) relating to the BCAP Task Force's

k [ m @k $j$ M:
MF;Y '.2mm apoarent failure to document this LKC practice as a BCAP observation.W(gMM WMv Oe.3.g ..p.

hg TSpkk (AfEdavit of George Orlov on Rorem QA Subcontention 12.E (hereinaf-

}}d-Mh)hjyy Q% [g?' Octoberi,1985, at Tr. 55-72.)
,i ter, "Orlov AfGdavit") at 3-12; Deposition of Ronald N. Gardner, dated

bh b) M M k E M d p[ d f ;W,g 2. Review of LKC and E.C. Ernst records establishes that a total of

NhSNdh% jpQQf thirteen or four!een Level I inspectors performed visual weld inspections

M@NI@SYs.dN$$;dQF|$1M($3:g $ S/ ' over a period from March 1977 to April 1984. After April 1984, LKC
8Sl f only used Level 11 Mspectors to perform sisual weld inspections. (E.C.gesg QMf Ernst was the original electrical contractor at Braidwood. In the Spring of,

.g&;MRhMd S,@NN@EN,J.;'... 1979, LKC took over the responsibilities for the electrical installation.)$./: ;.MGMM.
(Gieseker AfGdavit on Rorem QA Subcomention 3.C (hereinafter,

Mg$@M.M M.9Mh;;MM "Gieseker Affidavit") at 2 3.)pdE$ My@i%i 3. To address the concern regarding the LKC's and E.C. Ernst's use
'u$-e:#.Af WyyqW4!.W of Level I weld inspectors, CECO has developed the " Level I Reverifica-

j9
- rq-[, N.W dj$1 M .c]y. 1 tion Program" (LRP). The LRP is designed to demonstrate on a sam-

%h.hk/pg5]W@M$d? nim 5hiinspectors contain no design significant discrepancies. (Gieseker Af-
% ,q 1 pling basis that the welds inspected by LKC and E.C. Ernst Level I

"
-

k

M E h N i.i E M r$ fidavit at 4.)Ykh
M.g.M.-MN@M?.Sf,,y .m.gM. h.s.

d g M.oNsMW) 4. The total population of inspection reports generated by LKC andY5.4,Q fyy D,
E.C. Ernst LevelIinspectors is approximately 9000. A random probabili-

$@fdN. y,$, m$6W,ghg ty sample of 475 inspection reports will be selected and all the welds of
w M

8% kA h yp h |,Ui554Q gN$ yMgMkinterest covered by these selected inspection reports will be reinspected.
h Mg According to Applicant, this sample size is sufficient to allow one to con-b $; e clude with at least 99% reliability at a 99% confidence level that, if there
*

r

$ j are not design-significant weld discrepancies in the sample, there are
-

4
M

is none in the entire population. (Gieseker Affidavit at 5-6; Frankel Af-,

s
'

fidavit on Subcontention item 3.C at 8-10.)a
v % A

. &f} 4;f ' th.\ &v fi! u; j.y %

e m& m.' 5b k k k k.4
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. a:yW .;
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-
t 1 __,_..w. . ._;-- . . ~ . . . . ~ . . . . . . _ . ,
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If necessary, a supplementary sample will be selected to ensure
.- . . . . .

5,.
*

, , . . . , '
- that a minimum of five inspection reports are selected for each of the

-

- R V. , * .f
.4' ' - . '

's
7,. .

. ~~ - thirteen inspectors. (Gieseker AfGdavit at 6; Frankel Affidavit on Sub-
-s

. ..: : .."
*

.

contention Item 3.C at 9.)' .'. g ':'- - .- - "*; o ,

m m. J. .'. n ', ", %* : - ; ' 6. LRP reinspections will be performed by currently certified LKCv .. ,

,, ,.

[*[Ug d. .' pj[ : . /Mr Level II inspectors, with overview by a Level III inspector. No reinspec-
v., u y,,-N ' tor will reinspect welds which he or she initially inspected or approved.

yp,h N . y |N)[QB $lh .

The identities of the original inspectors and the original inspection re-

- , f F *: . / . . . . . .', s , ., . suits will be withheld from the reinspectors. The reinspectors will use,r., -

f,. . . currently approved LKC visual weld inspection procedures, which in-
.. . . ,~

Y.gy. . - .

~t. * c,7| , + ? ' ,;,," ? 1 ' '. corporate acceptance criteria that have been reviewed and approved by. ,

..NbE h,[NV;Tb : S'Y the NRC Staff. (Gieseker Affidavit at 7-8.)

.3 . $. . 7. Engineering evaluation will be performed to determine the design
'..% ,r.j d W.,x. Q,e W J'significance of each identified weld discrepancies. These evaluations will

u,J r.G Ng+

t , %. . wy.a s.
n -

.c e' 7; .
. . .

' '7 .?. be performed in the same way as for the Byron Quality Control Inspector.$.- .3 -..p ,o'.'., ..,- ,.

-
'

W',' j , j .' 3,.h : Reinspection Program. (Kostal Affidavit on Rorem QA Subcontention-

,

3.C.)
]% ;.j p | J ' ' S .' ,; , W O '. 8. If any design-significant discrepancies are identified in the originalg'% , , . jg ,"f

''

.p r. _ ,"' j ,, ,g - sample, they will be repaired or otherwise appropriately resolved. Ac-
'| cording to Applicant, the sample will be expanded to a size sufficient to;7 ' '

,
.

f,' establish again with 99% reliability at a 99% confidence level that, if
,.

- m ' [. there are not design-significant weid discrepancies in the sample, there
. '.? ' j'.

'

*
-

are none in the entire population. If the number of design-significant dis-'
'

j .,.
crepancies found precludes obtaining an expanded sample size that is

m

~. 1
'

.
.

less than the entire population of Levcl I inspection reports, then the
. .a - . entire population will be reinspected. (Gieseker Affidavit at 8-9.)'

-
. , ,,

.

% i. ,

d W,;m;C R,.)y %,..$1!$,h.'..s~M p- ROREM SUBCONTENTION ITEM S
p. ,- 8 w

Ci w ,, 0 . L. ,
.- .[ b- 7d. j '[~q$ g,, y . ',

.: ~. , *''5

9 ; y L'f . - , #.5, *, n.y. d.9/, O 5. Contrary to Criterion Ill, " Design Control," of 10 C.F.R. Part $0, Appendit B,

Y. .'.t.J. M> .k'' 9 '[ . M. . . ; 2 i 'M*[ M Commonwcalth Edison Company has failed to established measures to assure( 7 . w'a.' Fi , *j that applicable regulatory requirements and design bases are coriectly translat-c' ,
'

'I.
..

,A'[ ,

ed into speciGcations, drawings. procedures, and instructions including provi-,' | -'
[ } . . ' .,'f

,
,,

d. -f. " "

, ,y[ I. [k, * .
sions to assure that appropriate quahty standards are specined in design docu-''

,

*y,,', .g } J ments and the deviations from such standards are controlled. Applicant has..

- y.-fy*j h '. * f * , ,M .-?,9 also failed to require that measures are established for the identincation and
control of design interfaces and for the coordination among participating

hU-Nk;.$;[% 'c[.j 'O 'M.';/
>.OV,d''* 4.

3[QM $N design organizations, that the measures include the establishment of proce-

Q .M f%d$\] dures among participating design organizations for the review, approval,

$.4.N*fd.w,M',N' .?; , . b'f - | d N M *." '- QA . J'. i j release, distribution, and revisions of documents involving design interfaces* *

aa a W. -

W V g jg O ... .<C %ntas ww ..gN *b- and that the design control measures provide for verifying or checking the ade-
quacy of design, such as by the performance of design reviews, by the use of al-g 7f, Q f D v.-N ',i.v 'sa.N 9 i.' '

d -Q [. . . ~ * ' [ $[* I ternate or simphned calculational methods, or by the performance of a suitable

.
, ?. ' testing program.*,- ~' ,

.
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M M M; %y.. . . h,.;M! .* /4 Q'c.K
-

a -f. Subcontentions S.A, 5.B, and 5.C individually allegedly assert, with
g:g |C W .. . |" ~ ! .q

'

greater particularity, specific instances of nonconformity.
. 98,a w.L a c D.M

'? * * = . +- r,

gcg,~g.g. _,. . .. ,s.g . . 3
:n, ; . . . . >. .

w 3. , 3- -
; Board's Ruling for Summary Disposition (5.A)%:999 wp :. , e- .

..

. % / $ 9 T J $ M ' 7 ' l '. 6 - Subcontention 5.A states:9
;,-6::. ! A W. M :: T':

9 w;M M ~g,; @. g p p.g %,y -p- yup . *
9 . .. .tzs;Jv.; r

M e- 5.A. The NRC CAT inspection concluded that in the area of isic]* the most signiG.

hh@h.$4'%.c.y'/;D.bl.ij$[ 5.. b
trolled design documents. The most signi6 cant finding in the area of design

.M.lg. J
*

cant finding was the failure to annotate unincorporated design changes on con-.' +

Mr,,;;M.Q.)Q, .M,u.WW f.y ', / change control was design change documents written against superseded revi.W cQg .
-

( Q<w , ~M ".6 F tW[n. . a$. ' d .~- sions of the approved design drawings. In at least one instance, this denciency-M y
rh$2.D'.MO[ )M N yn L*d,;%l. resulted in a pipe support being installed and inspected to other than the latestdMMANU Sjk.@h $ r 1;/ approved design. (CAT Inspection Report 84-44/40. Exh.10.)

$.wss&e M a Dy. 5@%.$*W:3. 4 p i G pi &. u A - . c W v $.h 9
MWH4 1b ' h

';G[a . i ; ;.! ' Mfd @. M M.1%.?..|5.p |.
@ We grant summary disposition to Applicant on Subcontention S.A.2

' t sa 4 . s..:m d:$ To facilitate preparation for hearing on the other issucs, we will issue
f,W.Mh.M JMAU6:*i T.1 our full decision on this issue at some later date.

5

MLW .y:: gm o;&M*R A .M;y W.pt@Mf';' 5 C4

. p
-u -

j Board's Ruling on Summary Disposition (5.B)
'

.r.*< ";. .. .
S ;,.. a . ,P( . %:g E.,::,/;. ~5; j? 5.B. Repairs to coating by Midway industrials in the Unit I and 2 containments
m 'e , . , . ,. . . >-

were performed utilinns a coating system not qualified for the Design Basis
'

^

,~;'..- ~, . ; y .b .. - '.

Accident in accordance with Section 5 of ANSI N101.2 (1972). (Ir.spection
,

'

: w, p :. s . * . ,

;V Report 3515. Esh.17.),- . 'J.m. .
-

.. . g ,, .w+,.
,

t7,.,e, 7 We deny summary disposition on this subcortention. On the facts,, .

! WM.y., ,. < f. f, " - s. .A given, there is sorne question in our minds as to how the discrepant in-
, M?..$f @' ?.a?N.; n

~

spection could have occurred if the proper procedures were in place,ce,

Q/.%n Qyr.g %fM..., based upon a simple error in judgment by the Quality Control Inspector.'.$m a
- n x r . .

.

h h.;, % Qf. G.... %; 6 ,@1. W ~ .. .,n , ,v .w 1;R., k$k;L. k.y
Further testimony on this subject should be illuminating./ NM

#- c : r Furthermore, while we are not concerned with the exac; amount of af-a g.a.a.A M
@pdf@/ e
$f7M|U Q1Ni i .|Vf M^y91Y2TM.W NW$

fected area since our focus is on overall quality assurance, we are not at.gge, N. all certain that the significance of the quality assurance failure in this
%M matter has been fully de!ineated. Intervenors have raised some apparent-'$$hZMSNY ly legitimate questions regarding the scope of the problem and, conse-

,Ma, o@...,.M, d, . . ,%.%, . ., M. .r*W. . quently, whether the proper corrective action was taken. Further tes-
,

3y y.2: 4;". . Up6.qp p.:, f i. V timony would be desirable.,Q .4 %. s e. er . .t, ysp
,', i .

-
7'

.EMY$k { Nh k f
p'f,3 'igyNN.,w.TM.3ss' %

.* .:
f *ar s

. . ~, i .. =v (&, A , .. qQ:. ,,, Ma.. '.3 s - . w.y,
> pI m 7 ,- ..r
3

Id%j%N fr$g$ -|.'f #N. NM.k:vit.?j d *Both the Apphcant and the NRC staff remedied a deficiency in the statement or subcontention 5.A

o e .c

%C .

%' %i3 6
f; , " ' .M . .h ; mith slightly difTerent combinations or words. The Applicant addressed the " control ordesign documen.

Sh.s. g-- } 'A.: * ' 8., . : , * ~ .#** e. 4 tation . ". the stafT addressed " design control . ".

,3..,* .?4
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'

A.gh., q'[Lf .hk - IF ",*%ggg.
,..I'

% -[., n . . m j, -Qswp
g[r

a. d9 ,,.,.
,gy

. M%f3N fM7pkM ;E-E g
.- . .<. .

s,r .. ,

-~3, . . . ,, . ;

-~L-- .-. ..~...,.1a ,,,.h,u,, _;,, g . ',- ' .<

[
.: g , _ 3 / .

, . . . ?. .d *
* *

.t- > ~

.

*, ,

. #
.

n. s
. g. m. g :+ .. .

%, g; ;.. |:N 7,. : .
...

': Material Facts as to Which There is No Genuine issue to Be
s: . . , . .. ..c y,,

' 3 % .7 R 2 . 4 b '.(''.''. ". '.
7, p. .. ,.

Heard (5.B)
{ &.y. ' " ' W. ?*-?$ ' * . . -

Portions of the steel containment liners and related auxiliary.p.. g .- 1.

$ $ D 7 ' % [y,3
't c..

,J:V ' ' .'. items such as equipment hatches on the insides of the Braidwood Units

kS9 :h hh'). ;. . [ l and 2 containments are coated with safety-grade coating systems.

% / hiidway Industrial Contractor, Inc. (hllC) was responsible for installing.M;;h
.

4' $ $ @M @ @t M $ h @N $ b ;5 (*Jf$ A 7 7 .. the coating system. The original coating installation took place in 1978.

P.QG|y@[p[MP(.;6'y Q -
(Leigh Affidavit at 2.)

h'4dkh r $ [], j 2. Two distinct but related coating systems are used in different

v ww.qxL;p cm.a .. W n., areas of each containment. The most extensive area is covered with aa, ay - w n m
,%igfdfj % MJ,7-,g single coating system consisting of a layer of inorganic carbolere-zine

$,i @d%g$y'@M@D primer (CZ-11) applied over bare metal. The less extensive coating con-!

WM sisted of a dual coating system utilizing a layer of CZ-ll primer over

3.e.N M, k . %. M d g G.y - 9 . . 4Y ; i..bare metal phis a layer of organic (epoxy-like) phenoline finish coat ap-Q- WS
-

.

+% vu
D d . T X C... J '; E. </ plied on top of the primer. (Kostal Affidavit at 3-4.)

- v @u J,.,m. G, L~ 3:,"'nQOp @pf, + .. . . i.*
N
N 1 J, 3. .The total amount of coated area in each containment, countinga :

both single coating and dual coating systems, is about 100,000 square
.M%, [&r s.;G'L|W;M.@aM,e *T feet. The total amount of coated area covered by the dual coating system

M .,; % Y N , 3 N ';, j C is about 26,000 square feet per containment. (Kostal at 5,7.)

7Md8 s 1.f , . ' ~ ;' 4. Under NRC regulatory requirements, coating systems must be
* *

' designed to withstand the conditions of a design basis accident (DBA)$.cf * ( c., .
. ,

without unduly degrading the performance of plant fluid systems. It is
@M g ') 4; 1

'

?..
*-

,
sufficient for this purpose if a coating system meets the requirements of, ' . '''

,.

$.?" ' ''
; ANSI Standard N101.2. (Kostal at 2-3.)*

,,

5. ANSI N101.2 requires that each coating system be qualified toff ,- -
'

,

the DBA In practice, qualification is achieved by testing " coupons."

@, @@h
, ". v ^ .,

*''
- ,

,

;.. l .1 g . 1 ." ..| 3 ,
i.e., sample metal substrates with the coating system applied as it will be

$[fY)d % % [:M|.h|.p.i
in the field, to DBA ambient conditions. The coating system passes if

.

$ M
.! the test coupon after exposure is compared to certain photographs of79k h MM.. W.' coating degradation in the applicable ASThi standard and shows degrada-

*

.fd, .

J) dim @.'%Qf.]M:@' $ g',hq tion no more severe than that in a particular photograph. (Kostal at 2.)
;

'.pi;'g,'J.y.,3 7 , V ' n , ." 6. hietal surface preparation is an important element of a coating

W. system. Each coating method must be' requalified for different metal
5;:S* $ @.' W " h N E'',AP , WWi ' , b 6 [.preparation methods. The single coating system consisting of CZ-llf r \'
MM.E*2:j.[.h&,Df% . .* 7.; N - primer alone over bare metal was qualified over a metal surface prepared

. . .

i.PW W , f 1%h &W '.i M-P. by sandblasting and over a metal surface prepared by power-tool grind-

k hh ,f ing. The dual coating system consisting of a CZ-ll primer coat covered

% n Wb0 % d M , N.y T.fyM A with a phenoline-305 top coat was qualified in accordance with ANSI

Mi h.Dfhk dl.h N101.2 only over a sandblasted metal surface. (Leigh Af11 davit at 2;

% MMi-#NMMMMW Kostal Affidavit at 3-4.)

Ed$.h .[WW ." C$hMh,V.?
7. The applicable procedure for the application of coating systems

gtyf. .y%M ( was hilC Procedure QCP-3. This procedure fully carried into effect the
...

.
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?f' D 5
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- r '

M;.. M'v- , M
-

x
.N.~.;,i_~M, MNM,. NM. , MbNMNT34 ' f_ y h\ DL - '

,
;- \.

,

|

|{.[d3 W % |Q|%-f. , )[. ~. - w. - - '
--4.I-. '. 4A a M -*~dY- - 4 ** * U'** **

}:[f:.f O _. 'j&.
'"A*~ ~ ~ ' ~ '* * * *

.

&:
: 9 ? 4 w. j p ,w ?. .3 y ;:7.,s ,an ~.e,, :M. %.

,

. ,.v
~

b*p .. , & : " -m .

yf frS;.,,[: M q4.%.5 s"OWD y requirements of N101.2 by requiring that the dual coating system,.

4 3.i.k.0. , .f ' ' CZ-ll/Phenoline-305, be applied only over sandblasted metal surfaces.
5 5, D . $ ,$ M I N C @$ M (Leigh Affidavit at 2.)
37i:J+i/,r . Q,0.-Q .J y % # % M

8. Containment liners were installed by first crecting 30' x 10'seg-
n%. M .- g y h, ry ments of liner plate into place, then welding them together. The 30' x

'

.. .. m .w

;-d, % ,W 3E[.fm"h, Wihihh tion shop prior to erection, except that a narrow strip along each edge
rM 10' plates were sandblasted and coated with CZ-ll primer in the fabrica-

J2*MW,hiIbi dkdf
LMn$iW:

Mc M y $
e?5.. v%. . . i.~W, Cdx.@T. w.A ,

was left free of primer for welding. The plates were then welded togeth-M
9 - . .

er. (Leigh Affidavit at 2-3.)
Mygg $ w]ED.. f.Q 9. After welding, the narrow, uncoated strips along each weld had$s.p, $ fD C.@$ $aj'

dMd
i'M8M.g@,e . W.: ..3N. . S.N.q.,&s$;hl'M. Alp,d.- to be coated with' primer. However, by this time the weld strips hadd5

.- 8. spots of weld spatter, small rust blooms, and occasional sharp edges.a gfdhifi ;Mg MIC personnel used a power tool to grind off these minor imperfections
c.

[?p$&fMMhp@g qg.y
c A before applying the CZ-ll but did not re-sandblast the affected areas.N d f M * /p

T7fp$h.k@$Mh[2N h3 $M$,@h!M
N (Leigh Affidavit at 2-3.)

f 10. Because the areas in question were to have a finish coat of

#wD2tJ;|kNsfpMy Phenoline-305, the grinding of the affected areas without re-sandblasting

.W.Q.,@m. jM,g.v.y :n..q; @F.WM'IMN
. -a n%.'NS created ~a situation in which the spots over which the dual coating

W9[> .%r.n.. g n7Agt@f+)S.m. (
xv.nm. .s. ..g. .,9 j system was applied on ground surfaces were not properly qualified in ac-

.

p.Wl5hM,[v.g
.y v ..

, .} p cordance with ANSI N101.2 (Kostal Affidavit at 3-4.)T d
$j#.h' T.f?/ y f' 11. ANSI N101.4 deals with quality assurance requirements for the

.$$g'h cQiI h,[yrM' quires, inter alia, that surface preparation methods be properly inspected

ri; - J .N.fy5'T ' application of coating systems in accordance with N101.2. N101.4 re-

14 7. ( ''' h g dtj y for conformity with the requirements specified in the application proce-
43..) y ' .yy, 4 % dure. (Kostal Affidavit at 2-3.)
i g. - t u Ef .".r ' n 12. Applicable regulatory requirements allow for the existence of.

OG. * M .
. .'J:. - rome unqaalified coatings in containment. Perfec: ion is not required. In

%] h '. W N). @. h N / M M [ $ ~j
JN particular, ANSI N101.4 provides for documentation for compiling a

M:p, ?MQ,W coatings exception list. The coatings exception list permits the totality of;

b. unqualified coatings in containment to be evaluated for acceptability in
Wp ., !M NrW G -

ings exception list and the areas relevant to th. .is issue are on it. (Kostal

.

W. pa.4 g& A .J.;, y n. A. ye. ppd-
the light of the purposes of qualification. Edison has developed a coat-T.. . ,.gs

mt. y.w;@%m;.~'tpey::jp
.

.e uc
m pJ gg y,g y.y:pa iy : ?, .

MQ.T,Q,M:N d. yM.*6Nm/.u.OsW d/.f.,9. g! Q
13. The NRC Staff has accepted placement of the affected areas on

d. .. e the coatings exception list as adequate corrective action for this problem.. m w s s

cg gh:g 4 ,p.7,g $ .N h k ,;gt.;tTpg|gc < (Kostal Affidavit at 8.)
'

M %%h 14. The purpose of qualifying the coating system with a particularr ' %kP .3 W # /q .s . surface preparation method is to control adhesion and prevent delamina...
P% - ..

M. ~ b. sp.1'$ tion. If a coating were to delaminate in large pieces or sheets in large..a

%p Wh.% of fluid systems necessary to control post-a':cident conditions in the
i t. . quantities after exposure to DBA conditions, it could clog the strainers..

; g " [.$jf .

& Nh&BM &gi& b& -

CM$N.Q.y * . sm ..t%/t v.,.W
.U.x" ~W,, w/g<Wf I.
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>

p, y; , n = ;y'
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;
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s %: w . .:w a w;:3c.,;;n, .
. .

> .-

m.rw .q. n.w,. c. :a..e. .
? .1 u.

g- uc qw . . > - m:.. , ,

WW Q -

plant. Proper surface preparation controls adhesion of the coating and
%w w A . fM.O.@. .. .% .c a. "
> M.ecQ W J a o } M. '; + Ni, =. W. . v prevents delam.ination. (Kostal at 5-6.).

~

MW&y ms A . A. ,

p
.

w p s- Q. a, u a . m.:c

gnmm.w.r..M . . a+ .i
t . <

v w.w&t;.rdspsc- m .. ..

WC G.h % m ;f 4 Disposition of Intervenors' Subcontention 5.C
i m 3: -: s .

@)IYhDA.MQ76$ The generic statement ofIntervenors' Subcontention 5 appears at the

b f k.g p outset of this section. Subcontention 5.C states:

$ f<7m&.Whf|Wi?*-E!b

h N 2 N@.6tl*.rg/ M N4di
5 C. Edison employed designs for safety.related IWAC duct supports based onh

. N;',N;.f.h $h{
*

Chapter E36.0 of S&L's Structural Standard Document which did not limit the

bh . M N M . N .g) slenderness ratio for ceiling mounted duct supports. (Inspection Report

g- Kd(M@6
*

85-43/39, Exh.19.)

9 ;% q ,W' % o! # r;.si1 a
y $' k %, MciiVQ P1

i%ygQ-&ff.C~

M gn
| Ydrhd,$dypfM Board's Ruling on Summary Disposition (5.C)

p2 a

h wn,

di .r m e A r d.g %y 4 c v M c,0.' We grant summary disposition to Applicant on Subcontention 5.C.'gM. M
k$ kkhh$3,bhdh[ To facilitate preparation for hearing on the other issues. we will issueN *

Nh.I our full decision on this issue at some later date.
e% f,$YWMEIW gM~;hjN

M:%ykv.&gdmM N
Q'p.

r6 QJ-
g $s y W M M O f N i W '

g

[%MGd ROREM SUBCONTENTION ITEM 6.F4 4; ,4 A:., m ;'% p' m '>c
Fe s%,.

r
- ' .;' . .

i5<GN

M;?T4h - @M?". T }~y '' @,) . ',, i.
hc,.D;M $di' Y 6. Contrary to Criterion V. " Instruction. Procedure and Drawirigs." of 10 C.F.R..

. ; . ,h.,mJg_. ., * .wy <> .,"t - Part 50. Appendix B. Commonwealth Edison Company has failed to ensure
.s .

47 e. .a p ., a b.C . , that activities affecting quality are prescribed by documented instructions.

MMWh. : + k. [[.U.g * procedures, or drawings, and are accomphshed in accordance with these in-

'$s.h.y i TY' " . "g f.,. f.
ys " , ..

structions, procedures or drawings.
- Q ,.. f/ij hg

'

b

M N ; @g 3+,;.s 1;,g N i q., .f ' F. In June 1984. Phil'ips Getschow, piping contracter. found piping that violat-
.

#yO' "h N"M I.MD.s?.j:t "34M. ed minimum wall requirements. This defect was not reported to owner in

Mh6 .p ' "NiN G accordance with 10 C.F.R. 21.21. (Inspection Report 84-21/20. Exhibit 20.)

b} m.pm@h 8,,.;/y . yip &g.d. s.:d,@k.i .
MNhhhNNM$ W On June 1,19R4, during a receipt inspection, Phillips Getschow4 3
fy MWP . h.i " Company identified a 10-fcot section of pipe. 2 feet of which did not

-L
. M,R,.?Q$ conform to the minimum thickness requirement of the materials specifi-a-

M [< W .M.r A.1;4Q. ,:!r,c.tp.. .nz.q Pc .cations used for purchase of the pipe. The minimum wall requirement
*

f,
.

-

.ce. . .

was 0.629 inch. Two feet of the 10-foot length were found to be 0.620+ n

f@fQQg/ Meg @Cf{
pc

: 2fNW.. .n:.i c. T inch by digital ultrasonic measurement. (Staff Exh. 6.F-2 at 6.) This

Mh%Y3%g;;.s%yp.
.

pipe was regarded as " customer-supplied material" by Phillips Getschow.M
N- y ?..gp li.1-f Phillips Getschow identified and documented this deficiency on PGCo

IT-h MM (Phillips Getschow Company) NCR 1615 which was initiated on June
i %h ,1

-

YM;$b 13, 1984. The disposition of NCR 1615 was to scrap the 2 feet of pipeI N containing the nonconforming section. This was the only length of pipe

n.@..D[$(e hbM
MYf[ of this heat number ever received at the Braidwood site. (Affidavit ofC, ' wwgxi. ,

v
. Ar. M,Q.v;p.. ,M!.&w:r Q;3 '.. . .

:: w
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'
7 '. . , - ,e David A. Boone at 3-4.) None of the nonconforming pipe was ever in-

c yd.]: - -; .f stalled in the Braidwood facility. In its motion for summary disposition,
'

,

'

m4 . -4V. CECO states that when Phillips Getschow identined the nonconforming
,.,Vi f,

^

~ # . "' ..,c . c pipe, Phillips Getschow performed an undocumented review for 10.

' ',? '* :,
, ,.

: 1.g * C.F.R. Part 21 reportability. This review- determined that the denciency
J, -

. ' . - '
'

.. ;.p - was not reportable under Part 21. Later reviews of this deGciency bys
. d, .M,g,..i. .' 1 . ,Wr Commonwealth Edison reached the same conclusion. Phillips Getschow. ... r. . ,

-

_ .m : .e ,

,4.P,. procedure QAP-110, a procedure designed to facilitate compliance with
_

-1

's ' - f
* %-%[ 10 C.F.R. Part 21, required Phillips Getschow to notify Commonwealth

'
'

. , , . .

Q'
' ;;.

It@, J N.f;bf Getschow failed to report this deSciency pursuant to QAP-110. Appli-
Edison of the de6ciencies such as those identined on NCR 1615. Phillips,-

,j A. ,f
,g. -(. . , 9C* *

cant acknowledges this failure but argues that the uficiency which Phil-
W . h['.j C lips Getschow failed to report under QAP-110 was of a limited nature% Z, " S ':a

,;g.
. W.;p q /*,, M and that the incident has no significant implications for the quality of.yi!% ." ? Y f!f the Braidwood facility and concludes that the item of noncompliance,

g' ; s
. .y ,m - Sr& 3 the failure to report, was an isolated occurrence.,

' ,,.'s.e . JO Phillips Getschow's failure to submit NCR 1615 to Commonwealth. y s. 2

g' ' (i , * J "L d Edison was identified through Phillips Getschow's corrective action in,

c"j ; . *,;r. .7 response to a Phillips Getschow corporate audit. This audit reviewed in
-

. .

.q[ , , 4 '. part Phillips Getschow's compliance with the requirements of Procedure. .m
M .- QAP-12 which required submission of NCRs to Commonwealth Edison.

* '-

- Y' As part of their response to the corporate audit, Phillips Getschow docu--

mented the failure to submit NCR 1615 to Commonwealth Edison on.

, Phillips Getschow NCR 2027, issued on September 4,1984. (Boone Af-*

-t' fidavit 6.F at 7-8). Phiilips Getschow submitted NCR 2027 to Common-,
,

. A wealth Edison fo review. Commonwealth Edison personnel documented
.,

,
; : >e its determination that NCR 2027 to which NCR 1615 was attached was'~

'

'' e not reportable under 10 C.F.R. Part 21. Mr. Boene, a Construction Field.
, , .

- : -'. 'I , - p:+ [2jOdd Engineer employed by Daniel Construction Co. on contract to Common-

t y p ,U. 6- Q g :'y y jin; M@ M h
<

$ wealth Edison's Project Corstructicn Department at Braidwood, has a
M' 1 J6 G '.. .% .; W .t.4 specine recollection of reviewing NCR 1615 for reportability under Part

' M Q M .L- ' . ' rY ! MA' P ,9 21 as a part of the review of NCR 2027. (Boone AfGdavit at 8.) Com-
4 ' ' *'

j c; ; A monwealth Edison approved NCR 2027 on September 12,1984. This.
. ,

'N? , . y' i .',R
;,- was several days before the NRC inspector discussed Phillips Getschow's

'
;

7, ~ '
, ,3 : failure to notify Commonwealth Edison of the deficiency documented

37 . , ,
M on NCR 1615 with Phillips Getschow's QC Manager.

Y N j ,. * k p , %, ;.i! ' .fM. As a result of the NRC inspector's concerns, Phillips Getschow and

.

P[@NM@W|'.-4W4 g%$|.
f.g

.

Commonwealth Edison undertook additional corrective actions whichdDO Q.C CECO contends adequately resolve Phillips Getschow's failure to notify

f'{f@%&MQ;.;MgW M24cMM$g(%|.k.:gh; Commonwealth Edison of the denciency identiGed by NCR 1615. Phil-I

'f 4 lips Getschow issued a report of noncompliance in accordance withL
t - c QAP 110. Commonwealth Edison informed the material supplier of the[ c ';. .: .. *
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deficiency and once again determined that the deficiency was not
m .. ::, -

M;..h.Nf.:r. .h-$. 4$.'[M'[5 ;I| reportable under 10 C.F.R. Part 21. To ensure that Phillips Getschow
.f..c
5h

45$%$$$.Z. .bg ', personnel observed appropriate reporting procedures, Commonwealth

.T M,7hWTE . g.% Edison discussed this item with appropriate Phillips Getschow personnel.

M@MNM$NhhNh;',W[%
f.N. The corrective actions taken were acceptable to the NRC Staff and they

closed this item. NRC Inspection Reports No. 50-456/85007 and 50-
$ n G Q M@$@d S &M@ye :;Si 457/85007.
Fi r

11.MUQ.
.h. 3 NRC Staff agrees with the Applicant that the incident described in

h%@ M. Ns i:e,79IM. ..E.p.M,: . Subcontention 6.F was an isolated incident of failure of one contractorP p~
m%g W 4'g : Mx b. 9 .. y ....nc W p ,<, M 'I to report a single deficiency pursuant to procedures and does not repre-

.

.ya&- sent a pervasive breakdown in the Applicant's QA program. None of the
N N $ h E M N f.h.d @F.; M, gq M,W.|1.d %srM information available to the Staff indicates any subsequent failure to

IM,5'.MM.MM:d. M' m.,,M.W4
comply with 10 C.F.R. Part 21 reporting requirements. Staff argues that$ ~ n.m ~

- s4g . . .

95
4 e afML Intervenor has not provided any information during discovery which

.4,. afpy% w ,,m s.9g%.ym):w.w 9g M k.my 5 V ' .m. supports a contrary view and because there are no genuine issues of
. :q.b. f. u. % W..w j. mo - .

a A.m '' C 1~w.m wim6 matenal fact to be heard regarding th.is subcontent. ion, Applicant appears
MMW i I ;[.WM.5M"7'. to be entitled to a favorable decision on this subcontention as a matter
-p[#p.4o$'W;k..%y.@W,(ff2.$f ffGZJ T - ,3 f of law.

W M.+ @a y %n .p yR M. |i Intervenor argues that there are still facts in dispute; that Phillips Get-gz

;Q, .F.y@.2.. . w. .
,.

y

s, 'M ;? F schow Company failed to report to Edison its identification of piping

Q f@il %[ p M[:f Y@ 3 M /gi. $ d
C

i% f which violated minimum wall thickness specifications; and, that Com-

$x $fN@p,~.@y,7t monwealth Edison, once it learned of the defects. failed to prcmptly
yg.;. :c : ? inform the material supplier of the defect. The matter was brought toA .

| p]qm j ",N[ .[ N;MM
the attention of the NRC inspector by an anonymous tip that a safety

y g si. g M concern existed and that the defect should have been reported to Edison

' E _ ;11 c, 1%,y., management, pursuant to 10 C.F.R. Part 21. Ultimately. Edison in-

Mi ,4Q.M g formed the supplier of the defect but only after the NRC expressed con-

%N.d,7 N. g@ @MMr..ij3N UN M. cern about the matter to Phillips Getschow. In their response, Interve-

M M W M. Mo $,q..q cg.fi[i U%Sk6. Mob p nors raise sevent questions, e.g.: Why didn't Phillips Getschow's NCR
dhYf'.0 procedure require a Part 21 evaluation? Why didn't Edison, itself,

vAyo.j e;M,.g.ww W, report the defect to the supplier when it learned of the problem instead
pyh @. s. ,an.,.g 2 , .

vmd7@e. y!, .m. y . -3 M i of waiting for the NRC action? Intervenors also question the competence
.M 4 0',f ?..j. l [';a.< A.,. /.f.i|2 9- of Mr. Boone te sponsor the testimony on this issue, stating that Mr.
y ,. , v

.. ,. o,y; +m a/;/ 1 Boone appears to be a licensing and compliance man with no stated per-, . .

;f.L. yEe ,e. e
. . .,.

O @af f i.c. . , ' , , s sonal knowledge of the matters in issue with the exception of the specific
.

.M@yM jM M N E W ',9 D.1 action referred to. Intervenors also state that they requested production

h b of Phillips Getschow Company's review of closed NCRs. This informa-

b@ihi*)@I?.(:@Nh[W[W!
.c g

fh MW tion has not yet been made available to Intervenors. Intervenors also

khhajl, h k [: M M %hh object to portions of the affidavit of NRC Inspector Schulz (items 5,6,
7, and first sentence of item 8) as being simple hearsay or opinion as to$ n ,7

w p%. v. mm.K.% . M -..%.. r W. the ult.imate factualissues.b,h
. g

1. e~
gm.....w w
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m c.m;3:Qmawm

,g{ggyt.3.}g p Board's Ruling on Summary Disposition (6.F)
. ' ]-

.
.

N.M W %ad o;V 4 g .,6 .~ .. .

r y
.

The Board denies the motion on this issue. While the Board acceptsgq;

.'. @, M. , F../_.f i. g( fr.. M. g%:WMy .>m%.,x
a.:, e.m g yn y gw, ..
S s *nf,ujh.W ge pg most of the Applicant,s proposed maten. l facts, the questions raised bya

~

..n . ,v.m., x .
.g, Intervenor m its response require an answer through competent testimo-. .f

, ,

.y ny.x n
My. W.a..Wh0A&phf$@$hN

7'kh $ , '1.yc w
Material Facts as to Which There Is No Genuine Issue to Be

n.d: Heard (6.F)p.u.e %.h
n .nw .. ,, - , e n 3

j 3 y( l. On June 1,1984, during a receipt inspection, Phillips Getschow

nM[WiM{T/.s pp Company identified 2 feet out of a 10-foot length of pipe which did not
.! : , 4 n - @.i. %.M Myin.i conform to the minimum thickness requirements of the material specifi-1 2%%W$8.f 4 Jb M.
h W h%$N$yhkMdy cation used for purchase of the pipe. This pipe was regarded as

t " customer-supplied material" by Phillips Getschow. Phillips Getschow
- A.g.&s.%M.m.PN.YMW'% identilled and documented this deficiency on PGCo NCR 1615. The dis-1 dmg
' p @ w% n y d d f # @W N . s ?. Q ..

.-
position of NCR 1615 was to scrap the 2 feet of pipe containing the non-

. pW;i!Ny&d eWw .2 conforming section. This was the only length of pipe of this heat
# fI'e .p.fMmM,yoj,p; .> .

m s

d[9%sh,Q'My MQi$qf number ever received at the Braidwood site. (Affidavit of David A.

.

W.Mt.QM M @.,$@im' Q W
Boone at 3 4.) ("Boone Affidavit 6.F.")

9/R 2. Phillips Getschow Procedure QAP-110 required Phillips Get-

..i@P. . ph. . M$ph@.MQ schow to notify Commonwealth Edison of the deficiencies such as those
'

2 g
.f, ic@.'%. c %g ,2 identified on NCR 1615. QAP-Il0 proceduralizes Phillips Getschow'sT +

i f H!.h dC [$! @QQOyd 1, this deficiency pursuant to QAP-110. (Boone Affidavit 6.F at 5-6.)
M 7.c f '2, obligations under 10 C.F.R. } 21.21. Phillips Getschow failed to report

X.'.ll:$ 3. Phillips Getschow Procedure QAP-12 required submittal of NCR
'

.

f y y { U ] Q g ly; i'"J:<;%.#Sdj M'N '. 1615 to Commonwealth Edison for review. Commonwealth Edison's1. -

. Y3!3h,MQ;We.g-p}.l@h
W ? review of this NCR would have included a review of the failure of theNM M'' S$ 2-foot length of pipe to meet the wall-thickness specification for reporta.

'

h. N bility under 10 C F.R. Part 21. (Boone Affidavit 6.F at 6-7.)fMM;y.t $ $n N '' g[ W)M% 4 - 4. Phillips Getschow failed to submit NCR 1615 to Commonwealth' .s. M f W A.,a e
Q M h N M $ N.(-q

.p~..

[y-|.W-W D Q T@.% W M
Edison. Phillips Getschow's failure to submit NCR 1615 to Common-

MQ wealth Edison was identified through Phillips Getschow's corrective
9DQ$%T-fiyWW$ action in response to a Phillips Getschow corporate audit. This audit

"$ (M M MirdNiM reviewed, in part Phillips Getschow's compliance with the requirements

NrNfU b b .hd of QAP-12, which required submission of NCRs to Commonwealth

h .
'Ti M[ h . h?AMS 4 hyM;.@2i ' ?W[M Edison. As a part of their response to the corporate audit, Phillips Get-

ND C ggj schow documented the failure to submit NCR 1615 to Commonwealth:

b M Edison on Phillips Getschow NCR 2027 issued on September 4,1984.j[14% k.j (Boone Affidavit 6.F at 7 8.)

$ [d. h @[y.h;, s
.

M.Mk h 5. Phillips Getschow submitted NCR 2027 to Commonwealth*

W Mg Edison for review. Commonwealth Edison Project Construction docu-

'i%4%cd;, %m g%..gp?! JM p mented its determination that NCR 2027, to which NCR 1615 was at-.

M -%:g#
q %.u.q % W A.5.?. .m
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jM94 tached, was not reportable before it approved NCR 2027 on September
CG?T,5DRWiMMM.7 12, 1984. Mr. Boone has a specific recollection of reviewing NCR 1615

% J/ #re!d M;(t%y h@M.D
W for reportability under Part 21 as a part of the review of NCR 2027.

QW|; ,W7@ugj,gg g g;
e. - -m

g !n (Boone Affidavit 6.F at 8.)

j N % { h;f h g g y Z $ 4h 6. Phillips Getschow personnel responsible for submitting NCRs

$Q My written against customer-supplied material or items to Commonwealth
iA@WCW9f%!!W*gp*$ Edison were given training on the PGCo QA Manual and implementing

5h N 'f.. M procedure QAP-12 on September 12,1984. (Boone Affidavit for 6.F at

Mb.%sp@.kx._(pdc e ap%.IiM3($6
1

h 8.)4 y., w p
/g 7. The NRC identified Phillips Getschow's failure to notify Com-NSN !

'(%%3%@Nb p monwealth Edison of the deficiency identified in NCR 1615 under

M[ningfA $@hjfd7

b. M k Y QAP-110 as item 2 in Inspection Report 50-456/84-21, 50-457/84-20.

g gh The NRC inspector discussed this concern with Phillips Getschow on

;Nh6 E' 64,'v hi,)[ .{ September 17,1984. (Boone Affidavit 6.F at 3,9.)

TS N2 W k. % 8. As a result of the NRC's concerns, on September 19,1984, Phil-
J.neg#a gg % :h W y.h~ %m.9 e

$.NGE .- lips Getschow . issued a Report of Noncompliance to Commonwealthd
.

36MR.qh%hb
45 Edison pursuant to QAP-110 notifying Commonweahh Edison of the

. d36;fC.MCdM_f,. M,. M ih.x! $. 4 9 y. A h}.Ey @)i h'*9 wk g deficiency identified on NCR 1615. A Report of Noncompliance is the

Na W72W % k Nf?s.w$p. formal method prescribed by QAP-110 for initiating a Part 21 review by.e u
e . 6m %w Commonwealth Edison. Upon notification, Commonwealth Ed.ison m-

@JMQ:. . :fdfi:.e Sgg@g,gg@;.
. .

9
-

AR formed the material supplier of the deficiency in the material and deter-
;-% N M M,7 g;e@ p;g 5 mined that the deficiency was not reportable under 10 C.F.R. Part 21.,

% brh ,J@hdh5([. (Boone Affidavit 6.F at 9-10.)
*y 'QH,*'.M MM @9T 9. As part of its response to the NRC's concern, Commonwealth

C .. ' pg 3 p Edison discussed this item with appropriate Phillips Getschow personnel. . -

~d. .f.% .M, p#,MH4 N IhD.M. :.x a md5MM.k
to enhance awareness of the reporting requirements of QAP-110.M

.

MN (Boone Affidavit 6.F at 1011.)
.

Mk ^f

M@f[Rfq.WM$fd j i ' db 10. The NRC found Commonwealth Edison's corrective action ac-
"

bt . E W ceptable and closed the item of noncompliance. (Boone Affidavit 6.F at*
. s.;f n.>a

m* $ $ @ nVNC,p? @WM
-

. JpK$ I l-)

%yM M i @ d ${k' QT M.') M 11. Phillips Getschow has initiated changes to its QA Manual. QAP/

'DNE B-12 (formerly QAP-12) and to QAP/BR-110 (formerly QAP 110) and
h M ji}d % % 'i h $ $ 7|h'I$p $/ has developed QAP/BR-12.3 to enhance reporting. Under current proce-

.'M.J@D&%%.#@$$$MM%E dure, Phillips Getschow performs a documented review of all NCRs for

,cggy g .. fk["y . M.'hi hr - Getschow deems reportable are reported under QAP-110. (Boone Af-
reportability under 10 C.F.R. Part 21. Only those NCRs which Phillips

.

M ' b2 fidavit 6.F at 12-13.)-

M N 12. Phillips Getschow has evaluated all closed PGCo NCRs generat-

(*' 2 $ ed on or before May 4,1984, for potential reportability under 10 C.F.R.
3

G. . . .-. gd#b*M Part 21. Phillips Getschow determined that none of these NCRs were

. I k reportable. Phillips Getschow also evaluated a random sample of NCRs

NM|S$MY@N "rb./
generated between May 4,1984, and April 3,1985, and determined that

?hfw %;;ipQ&w
-

1. ~ . a .2
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|Mr ,.ith..,%JV.C.; '.?f'.? A ," 5! x :'.c6 a ?.,5 v.O none of then. NCRs were reportable. Commonwealth Edison has eval-
M.gy@

..

. % uated those NCRs in this population which were not contemporaneously
hh.kjhNhhNV[:'Q, submitted for its review as required by Phillips Getschow's procedureMM%% DOM 2%y

$ N M % j p' M M. f Q(
and has concurred with Phillips Getschow's reportability reviews in all

M> 434 %.:
% cases. (Boone Affidavit 6.F at 1213.)

M;3u.. M :WK.e . .M 13. Phillips Getschow is in the process ofimplementing revisions toO
)w,r$.3

. e

7:.r %M K.WMW" QAP-110 which will provide more specific criteria for evaluation and

Nh h h b':, reporting of NCRs under 10 C.F.R. Part 21. (Boone Affidavit 6.F at
NMh'(-f 6WM ves.S>.: 12-14.)

WRfM. p%;#. m mg & X.J'M Rs . SMph ra
w fdr# M W S M d,7. w . v- rr f '#M RORE31 SUBCONTENTION ITE516,G

.c . m.pm.
d
Mid.4NMdM16MMf9c
k"h h' y 6.G. Applicant placed purchase orders with an unapproved bidder flII. Iloward
"E t,hf,T '.7.g@M/@. k Corporation of Chicago, that did not have an approved QA prograrn. Purchasey
;;:WNd5 G'@Yc.2i/.%''9 ? ',v.En-$.S J:ih M

Kn orders were for cleaning of 206.744 feet of safety-related piping. (Inspection
{.hk N Report 84-17, Exhibit 12.)
sm.L;p ; r,&g%+% 2:o.W,%y ?c !

g :Wv 1MgN ,o ONM$$M.$ In 1981, Edison decided to have a large amount of SA 106 Grade Bhc"Q* 8 ,3.*'.,y %, Q) ,$o [ M 'jf D yQ N ?. carbon steel piping chemically cleaned because rust and corrosion had
% a.

:h.ic c g4,._ s.s y#;.%.g$. .m m
. .

., e- m a v . m; . . gee formed on the inside and outside surfaces of the pipe from exposure to
. ..'- the elements.

.O. b.,
.

m, v. .m
c -7 H.H. Howard drumented the chemical cleaning methods that would

.

N.fMbf 1

- ' Me,] C 9e;} $.-C'; G 1 be used, in a letter to Braidwood Project Corstruction. This list of meth-. .

. j. M. is J I pgQ ~ 5d d ods was forwarded to Sargent & Lundy for review of technical adequacy
m g~ - < g. . . d . prior to approval by Edison. A Field Change Request allowing the c!ean-

O,g
A.V.', s M:,.~. ,

-.

<

1;.
.

&Q.g - ing was then approved.
W g,'.7 A . 4, TFW N Edison did not detect this error because at the time Edison's proce-

.Q'y,),"$. ' . .fy
.o.s .w xwrm ..

M ~;M dure controlling the purchase of services did not require review by Edi-

,h[ % son's Quality Assurance Department of all purchase orders relating to
.

M.d. y; W ' safety-related equipment.
> W: .+ L. )wWm n.mI'Q.a in%. . w,

,

:

$%; p.s .iM%ty
.

. ,7 Applicant acknowledges that having the pipe cleaned by a non-
y,$ C, [yMw$1r. '; ,: safety-related vendor was an error and constituted a noncompliance with' W.

%U WA. e,t b. j the requirements of Criterion V, " Instructions, Procedures, and Draw-
3. w . Q i, e .~, . ,

' %g ] O .Ji,:f . 6 '. W. ...
..

.$ ;3 ings" of Appendix B to 10 C.F.R. Part 50. Applicant corcedes that its;p
W/.O:,8.ah 4 WA,a* ' QA Manual at QP 4-1 requires that vendors of safety-related services be3ea v ,n

.m%'.4Q[$ ( :. Adi .' i , listed in an approved bidders list and that purchase orders for such serv-

$ p%ge t.4@s g7.gf[m
.

py, hy::."6 ices be reviewed and accepted by Applicant's Quality Assurance Depart-
M p n. g: $v. h N ;Q.m

M d ment to assure that the necessary technical and quality requirements areA
gl.g % included in the procurement documents and that the procurement is

h Q made from the plant location for which the vendor's quality assurance%h%M
,

f %h ed@4,,t.wR.c m,u.m g.t/r''f ng % f program is approved. Applicant contends that this noncompliance wash .s? ..sm
' U h %.. W<,n[%

.
#

e .. w w ,, . % :.t g.4 ;
,I*^ .' ..N-[r'..

a :. ', s & ~
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h$Y.$ k YkY&-

p&*N
y&.,w. v.u g., ,y&. m.i m,p%::;&s.. .~ e n.

p n y;e MQ
. . f

< aw . - y- c

hhh h5 ,[ YON kb : h'?si , , , , *

, MQ:,.%.- .1. - '. '. :<_n- _.,u'L.Tmm._ _ _ s.
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y, .. . _. . .. _ .m._ _ .a
c m. em

# w.g 69'M . , . . m .._'
" ,4 b ,

-m . . -

.

t -

, n. w .-- nmc ,

NM. u%, . V t". ? , .-1: . . w .T an isolated incident and Edison has taken effective corrective action to"-
w .~

//%.MF ~ , , ', . .. 1 ,'/ prevent recurrence.

Agch; Q [ Q * W.1Q Q [g @J E. J.,,.'j W
', ;SW Edison decided in 1981 to have chemical cleaning performed on a

. quantity of safety-related carbon steel small-bore pipe because rust and
% ,. g y .
a m. . .

~ corrosion had formed on the pipe from exposure to the elements." . 9%
. .~..r .

.5 %[,, M .~ $c @ D; %,g 3 ? g. e f
+ . .

- ' I-
5:

.
Edison issued two purchase orders to the H.H. Howard Company for the

W., +MM,% : p:%.v M,,5*yg
cleaning process. These methods of cleaning were considered by CECO

am .m to be standard commercial methods and Edison believed they would not

. N h $s. M. . ,:N [.M. v.Mg4
...u

~
.G adversely affect the pipe. Edison erroneously concluded that the cleaning

.

,2 process itself was not safety-related and, accordingly, issued the.hIS$e.rw,NYN.'NMi]M
a .m, .;=,:M@CMr.n .. '. . v purchase orders to H.H. Howard, a non-safety-related vendor. As a non-

.M.g,. @, m u
. . ~#.

.. d il , j _y. M !.i safety-related vendor, H.H. Howard was not required to have an ap-TJ';

* S W.. ..4 ..r.s,.M N6 D;j%S.Mj~ndlyy 3proved QA program and was not on the approved bidders list. Edison
. . . er

5M.4'gamma %ft&s.t % now recognizes that sending the pipe to a non safety-related vendor for,i

M@k'70j:s ? 4;M fn
MMbhWM p clean.mg was an error m judgment. This error went undetected because

. .

.KQg at that time Edison's procedure controlling the purchase of services did
ed fgQ'6-|.dQ4 not require that Edison's Quality Assurance Department review all

' i. 4@,y . ,2 8. , .(:. .J.e: ct. f:M purchase orders related to safety-related equipment. To determinei

a.29 Ly.% e * W W. . . A.m@h%;Jc' m~ y
P' whether similar errors had occurred in other purchases affecting safety-

-$$,Nh.U(E d related pipe Edison reviewed other purchases of this type of service. No

Af@n.%,K+ . . ' " Q. . , AM. . ..
24

~

other purchases affecting safety-related pipe were found..sw

y.g g c .q . ,':6).-W
- -

Edison revised Braidwood procedure PCD-07, " Site Purchasing Instrue-
To prevent recurrence of this type of noncompliance, Commonwealth. : 7

.M,i. tions." The revised procedure requires all purchases of services relating
*

,

W/Sc
'

id&| to safety-related equipment to be reviewed by the QA department. It'

. . z.

": p ' , ' . ,,.2. also requires that Construction Supervisors review purchase requests to
- '

: / o5 .e % ensure proper inclusion of quality assurance requirements. When a pro-..

7Wh . .,Q.f 3IN curement document designates a service relating to safety related equip-
- . :. ' vg-

J M ,t|. M. ..v; w '; - G,y / h o p y. ment as non-safety related it must also designate the organization direct-

kh .k$gh,% ing the work, the applicable QA program, required procedures, and any
Y..k g q* @ M a o M
M E @,,|., @y. v s. M M v"al' N .m...,d fd $&. necessary procedure training. Thus, even non-safety-related services per-

^ @ g f @"S $e formed in connection with safety-related equipment must be performed
P 'M in accordance with an approved QA program. The NRC Staff resiewed

.ObMW.T Q h yM.W%
,

.M this corrective action and found it acceptable. The issue was closed in
b M M C h ; k [.;,y j W Q [{| NRC Inspection Report 84-42.

MO*jpy;IMPQ;};dQ|EWM._'j/ d .w.%g
The acceptability of the pipe that was chemically cleaned by H.H.

$ pN h.'J Howard Company is the subject of Subcontention ll.C of Intervenors'..

N 'Ol%F ' QA Contention. Applicant and NRC Staff both argue that there appear
@' hihh.h '

to be no genuine issues of material fact to be heard regarding this sub-
QMgMMU%p%pM

.4

m* 1 contention as a matter of law. Intervenors disagree. Intervenors state?
9 that there are unanswered questions concerning this matter. For exam-

-

y y h~.4 .. y 6aa

$sy(a.@..r@.jGi.dN$
ple: Why did Edison store this safety-related pipe outdoors .m an
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.

Q.:3 y: * ~ :. - ;,u .. . . - . _ . .
.

. .L a ~ - , _ . : . . . . ~ . . ~. .. . . . . i. Gi.w-

."'.2~ gm.m _ ~,.... m. , , ,n - .
,s:

<
,

J :[. .. " y?-~ ,3
y- * ., 7 ;- 4* * +

i$qjjf. V,j. . b w ' Q' J.]MWmg -:'
.

Wj$; %.. #
f U Wg. r ,. ..J - *

$M [$ Db., [,.$ DIC ;d;.t uncovered condition? Why did it decide to employ a chemical cleaning
,ME?.N process in order to install this corroded pipe in the plant? And: Why

M'.N.~%[.MU'd%M d

dyg.p: x$,%M...$
"jh. ' did Edison employ an unapproved vendor without a quality assurance

.
,.Q. ~7.M. '6 i V- Q ( A'bl9M

P@f[hf W@ay.i'.%M<19..?. '.
; program to perform this critical task on a safety-related component? In-

7 '.4 tervenors also question whether Applicant's amant hiichael A. Gorski
. Aj h.i has personal knowledge of any of the matters stated in his amdavit and

.p'.yrw Wy . .v a...f..
g +x w.,

M'ph M M[pp*;qh further states that neither Edison nor NRC looked into the question of

dMNQ the root cause of this item of noncompliance, stating that the cause, sig-
@MM.' MM nificance, and implication of Edison's handling of a vast quantity of
[ 7 $. w@.N;7!A M P4 @ Q N.[wf W .%m m, safety-related material must be addressed on the merits and that sum-67

M i @ ' &.- W.% n.p &w: &, w y% v.o-
2- uU.

.

ghp,.- 9 by .

mary disposit. ion is mappropriate.
. . .. ..w 9 xg c N,&n>

MN%:dy@MfOc,k:Mg;%p
na .:x .

MWW
. Board's Ruling on Summary Disposition (6 G)*

7$ ,1 q . M ; M k u g i W p.

. P'6 %. Md$dNM* The Board gmnts the motion. Although Intervenors raise some ques-

M WMb 6,%.,e g p. U ,$e .. . E. .
j

4

w .e " y. mCNM tions concerning the root cause of the noncompliance and the issue of,

E.3 D,5 direct knowledge as to matters stated in the amdavit, the matter was a

%' Wh,.W,N|.j@dy.m$g%%. L ,$G,..j.
m, ;-

.kp!dMN4
one time mistake, acknowledged as such by Applicant, with very littlel

$ C'. ) impact on the overall quality assurance program. There would be little

L ,,,p$%am%dAV ,|.e;,7 E, ;.'1s value in holding an evidentiary hearing on this matter.
; W .nnn ..

W%r
.%" , EW* c. m$:M wA.@ , .e.;

. y o mA s
ijf;30Qi46M.' w. : Board's Findings of Fact (6.G)

#y&mp. d.;%.,. k w : w!; W.- 4 , ,p.g :, N N ..w:'.. ,
l. In 1981, Edison decided to have a large amount of SA 106 Grade

ih,M.w; w%. . .,k$w! ,. , ~.J.7 B carbon steel piping chemically cleaned because rust and corrosion had
'

r '

C- u 9;' , . &. _ ;. . . . .
n formed on the inside and outside surfaces of the pipe from exposare to,

% ..e..

w%.@.m.@, u . n$ 6 q

'. h. h h M, C.
the elements. (Gorski Amdavit at 1.)

4[i: yen. ,1..gg/ cy; 2. 11.11. Iloward documented, in a letter to Braidwood Project Con-
.

struction. the chemical cleaning methods that would be used. This list of

$ .hp4Mf;EOh@ quacy prior to approval by Edison. A Field Change Request allowing the
S methods was forwarded to Sargent & Lundy for review of technical ade-A-

T y @ f$)f.$[f
,$1/ # yy.,.. b ..|o< g[. Q , Q "/

U cleaning was then approved. (Gorski Affidavit at 2.)
hMM ?X'. . m J 3. Edisor; did not detect this error because at the time Edison's

o .o .,

GX4 % .'i N k ? N '( . M procedure controlling the purchase of services did not require review by

F, @... f h W ; O act.k. d. 1 #; '4*. re6. ~0.~ '' ,, ,,3 K.~Mp;;G.,9
Md '# Edison's Quality Assurance Department of all purchase orders relating

rd
> q,. - _

i; h' a - to safety related equipment. (Gorski Amdavit at 2-3.)*

9*
. p;gM;x .s.

.

I 4. Edison performed a review of other purchases of this type of serv-

h h h
' h b.[P

7 ice and found no other purchases affecting safety-related pipe. (Gorski

. > Mh {W
Amdavit at 3.)

hA f.Nh $y 5. Edison revised its procedure controlling the purchase of services

h$'@b-
b;LJM to prevent recurrence of this type of noncompliance. The revised proce-

5~:.hp dure requires all purchases of services relating to safety-related equip-@
m'J.,. p' & s &e.. : 7 C 9 ; 3(.n'
;~ g ,- {nT.,T p - " .t -' -;1 - n], '':
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~ Wh: W

: < . s, v:%,... f.: i N. . ,w %w& r*.g p :. .% M:.s. .m.+ . .
'a. qs.

g ..n,ca.~
- ..

p . e :%-. e . w;a.L s . , . , m n
;gh c : m :~, ; m|.7p**. * '

n

s,?$.M,;M
m Q- - - ; A. . o

MPs [i't.j;$i2' ffy,..}:$ ment to include reviews by the QA Department. The procedure also re-

gQ.. ,pi;.71Qt.qyM;'t Q quires that Construction Supervisors review purchase requests to assure
Jh...W. ',?:~MMp t ..

M*.d. % [, i [ g..i.n.q.y'd M,,...
that QA requirements are included. The procedure also requires that,y

M,/$Q .'Q ' "m '.
.

% @A N.
Q when a procurement document designates a service for safety related

equipment as non safety-related, the document also designates the or-

Sl!|@f[MIIhs 3Nb
f,.( $6[-5.'i'$ , ganization directing the work, the applicable QA program, required

A Eg; NOM 9:.,,/;Q g_. W W.,hhM.:'dT procedures and any necessary procedure training. Thus, even non-1 W. safety related services performed in connection with safety-related

,o 4@Ww,l@dMEAN!6fM;;
p

.
. _ . . . .

tiVr y - . _ . 6g,- equipment must be performed in accordance with an approved QA pro-*

WhhMi @Th%;MP gram. (Gorski Affidavit at 3-4.)

@h@df
95U.W 6. The NRC Staff reviewed the corrective action taken by Edison.

gi;*# si$,$a ,.., g $ $M $i and found it acceptable. This issue was closed in NRC Inspection ReportD.
M ,g g No. 84-42. (Gorski Aflidavit at 4.)fpg$ A d% 4p .% 7. The issue whether the pipe cleaned by H.H. Howard Company isfJ.w

n S;Ms.e p w Qs.. g An.
Vf ;A-.'s.?SM @(9.yf O M r ,s|

acceptable for use in safety-related applications is raised by Item ll.C ofE
li N S,:4 ' .- M Intervenors' QA Subcontention. Edison has performed a detailed analy-

M.Wf.,y@m,c.hca. $.%n. ,,1P.h. *.I. ,
0. p a- -

. 9F
4

.n ggwe.ud.. . t .ch ,. !>-
sis of this issue and will present that analysis in response to Subconten-x n

tion Item ll.C. (Gorsk. Affidavit at 4.)
. .

..p.%.: .Qw.iMNNdy aJ.D d
n

Q
u,N+@W*w.y .pJ. m.f!i. U @

.t
..

p,d y;J%e &..q .
v

ROREM SUBCONTENTION ITEM 6.1
.; ,m.a n . .w : . .,l n , n .g n .,., <

s c s

... M. i;. m .si h ..i 7 -:
.;o.r, .. .v.-a

M?* di 6.I. Material installed for the pipe whip restraint plate was not of proper specifica-

k%d@@f e n '': N*e '? tions. (Inspection Report 84-09. Exhibit 22.)'y, '
o .-

.: ,.,

m,,>o@: m m; e -
.,

Wr . id @. . ,
-a w . y .,+sw r .

,; - f ,-s .. * Board's Ruling on Summary Disposition (6.I)4 3 s - y' e

$dM@y ;
a;3:_n - ..r : .

We grant summary disposition to Applicant on Subcontention 6.1. To
*

.

M W @gc.,&I V;.4 116"',M4/M,M facilitate preparation for hearing on the other issues, we will issue ourif

3f|A
K- Q fu'l decision on this issue at some later date.

h.y a -wwi.mr* .n.j :.tv w qd n. a,A.w+. . . .y p. .

N d,ge.!!4?:S pSM,&y M,.4 eS. toc,o m d T Vg d
.s aa ,

ROREM SUBCONTENTION ITEM 9.A
AmM . ts m u % p-w . .

a

. Mf@NRO..@f,26.pN.1 Rorem Subcontention 9.A states in pertinent part:

, *:g- y :.jWr ,1 f!t W

Y'h h + $* h;j v;. gy .%w. w p p s., . ? r s

mpMGffa 9. Contrary to Criterion IX. " Control of Special Processes." of 10 C.F.R Part f0,
+ e
,e

h.YN|p%hDM
..

E Appendix B. Commonwealth Edison Company has failed to ensure that meas.

T N rhf[h*;yg! h.b yQ: ures are established to assure that special processes, including welding are con.
.

p,.,74 -

trolled and accomplished in accordance with applicable codes. standards, peci-ih - .
.,s. m m4 g; K g fications. criteria and other special requirements.?g

.,h
,

A.127 safety-related structural steel fillet welds were painted prior to accept-
* +

h - . 'r ance of the work and the welds were subsequently visually inspected for ac-

$JMh[gh!Qh[*A* h?.
]Q ceptance, with 79 accepted in the painted condition. In addition visual we!d

. j.M
9.p%:..(a ? ,5. .+'g,r@.i Mg WW C w . 4<

inspections were not performed on safety.related full penetration welds
J J
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7,, , 'y completed under the jurisdiction of Structural Specifications R/L-2735 and- -
*

.. . . - , . - F/L-2722 prior to May 1,1984. The welds were accepted based on other**
. s

.;.'.- .
3. o. Inspection.

, ;,.~,,' methods of nondestructive examination, but were not accepted in accord-'y ' ' ' E ,

. i.
. ,

ance with the requirements of Section 8.15, Quality of Welds, VisualS.V.
...'.I

- . .y . c.. ~,

?.m
>&r, . - . , , .. _

.

s.
. . . ;, , W. ; -

Lq . J.' q O_ . '_O
--, '. -c

. C. - Subcontention 9.A encompasses two separate events. Event I involves
&, M ' V -., .

.;.'t. alleged inspection of fillet welds through paint. Event 11 involves an al-

Mj,, i.D)jW.,E.d.,'W*.I J 'Qf, t .
'

$$7.bb l leged failure to perform visual weld inspections on certain full-
9 :.MWcWI'. .~ .' penetration welds. Only Event I was addressed in Applicant's Motion for

. . - . w . o .a . . . ~ ;
Summary Disposit. ion.

. .
-

.

g)iQ,;'. - w; , v. y " : - Tj
. .gc ..

-

3.?.|y. . Y .X '
.ww,.c t : y ,. .7,% p ,. , 3 :. .mA. .y 4 .. ,

M.Wyd ;
W;n

s. ,& .', .. ; ; . f 6. , X '. , Board's Ruling on Summary Disposition (9.A)
ws-

. <
n , a. . .n. e. .r .-

Dry 4 g.en:?q'q iz The Board denies summary disposition and accepts certain material
.

@ff;n :
:a

U . .

MW,MEJM'E *N facts, as modified, as to which there is no genuine issue to be heard.

[Y.h.h' iMM.$:d.' N.I.~" This issue arose through discovery by an NRC inspector in 1984 of a
pg ,^ p. r yg, " . ' visual weld inspection report of Pittsburgh Testing Laboratories (PTL),'

a

NM'n.'!f@W6'6C|d.Kg,$ ''S,.K'c; ( Q>~,x:
_'

@ ' [. 1 - Applicant's independent testing contractor, indicating that certain fillet-

welds had been inspected through paint. This was contrary to Braidwoods

fh'}' . 7,,pt-
y

_
,- Quality Procedures.

A '

Upon learning of this problem, PTL reviewed the approximately 4000_ ',,. m '
,

'2
f. . ; , g visual inspection reports which had been completed up to that point in,

1984 to determine if there were other instances where fillet welds had' ~-

.
,

- g (** been inspected through paint. PTL discovered five other reports notating.

'M' -

an inspection through paint. Altogether, the reports reflected the inspec-c
"

-
i . '

tion of 127 welds in painted condition.'

t
.

E,|Ef* . ,- Applicant offers that it has taken measures to ensure that inspections,-
-

,',: -
_

after the problem was identified, have been conoucted in accordance'

W h W,M,M d,;M f.i with requirements, and has inspected and dispositioned the 127 identi-

-
..

h d M. h d W N M h M '.R 'W fled welds to assure that the violation of procedures did not result in any

j h '. 3.*' h..|.' M @ $ hardware problems in the field.
e. g , gc- a - ,c , y ,f -gp ; 4 ''. ,.'.' As Intervenors point out, however, no explanation whatever is provid-a.

. . . ' ..
- m 4 s y

' f N( j " ','Mj' p ; . ed for the apparent assumption that in all instances where the welds~s
.

,

I ,; . , were inspected through paint, the improper inspections were document-'- *
. , - '

,

g ','$ .

b ' [f-[Q' , . ' .i
. . .ed on the inspection reports themselves. Intervenors suggest that the

,

gy W, , ; ., i two inspectors who documented this practice may have done so to evi-

N[ '.}'.';h . M i d, iI.: i [ $ fj g
,

.

W .% %Q . . [i
dence their protest of such obviously faulty inspection procedures or be-'

d ;).N,. [1 M , @F M .,h [p h j $ M
cause they were especially diligent. Intervenors ask how many other

9 M-G o - welds might have been inspected through paint but not documented as

@jhd@[8'4,hdf-$',%'M$ i such. Intervenors question why the faulty inspection procedure was

%w; 4 adopted in the first instance and, secondly, why an effectively qualified

w . g ', , -4. c % C ? [.m w- -

A c @t.
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and trained PTL weld inspector would follow such an improper proce-*
i .,

m w.. a,~ ~ w ~ .

dure, whether documented or not.H 4 W en
R%mm,y? - . a v o

S f T [ M D M M~S v. W .,. W... ["u .s
We agree with Intervenors that these matters must be explored at a

.e., Luu ~ -.

. .@. . .JTi < .. full evidentiary hearing.?

9.d p,.Ap7.Aw.N-q.@M@%p.@egv
hDMM_4;M ; h'Mkhd
p. f4

ph Material Facts as to Which There Is No Genuine Issue to Be

[M.%,hyO?iN@'#M,A Lf..g?.c}R%5Inf.4Heard (9.A)

-W M. d v
.-

MMidW& R
$$ggE.F.srrpMMg.1 n isky f.

m -

1. In May 1984, while conducting a review of Pittsburgh Testing
g Wm,W LaborMories (PTL) documents in connection with an unrelated matter,. .

$Qjpf?-M an NRC inspector found one visual weld inspection report which indicat-;

!rg. kMA Skh %;j ed that certain nllet welds had been inspected through paint. This inspec-

h;Q6pb}qytr.gg,}+!y$)higMb
tion report had been prepared in 1980. The inspection report related to

hMkIM h:f),N7.h an inspection of structural steel fillet welds installed by Napoleon Con-
@8.Sidh',/2 $Q struction Company (NCC). (Fred D. Forrest Affidavit at 3.)

W1W$g Wyrap 2. .The NRC inspector brought this visual weld inspection report to
P.N Q y$ M h.h h hh h

P @ M] Q , F @M / h f
the attention of PTL's site manager. PTL's site manager acknowledged

pf M' F6 that an inspection of fillet welds through paint was contrary to PTL

W,MfMStT M h . y. NIM@|$ ,Q &j y@.MdS;b
procedures. (Fred D. Forrest Afndavit at 3.) The NRC issued an item of

s, ; noncompliance, severity level IV as i result of these improper inspec-
|:: . 5 N;.Q.h; tions.

R.OkH.3J3.Es" .WM 3. To determine whether there were further visual weld inspections
;;f h W % dZNJ A ;1 which had been done through paint, the PTL site manager ordered a

N.g.M. .hY+ g,n%< s 'y 'hh review of all PTL visual weld inspection reports which totaled approxi-
;q,r.& 9 w _' . mately 4000 at that time. (Fred D. Forrest Affidavit at 3.)n

p w .,D4Er 9.e 3% 4 93.. Mp a
. .m .

.O- 4. Five additional visual weld inspection reports were found which
$ g %jpd:MhMM$j}Ih contained a similar notation indicating that visual weld inspections had

hh 2hMM M been done after the welds were painted. The six visual weld inspection

M "y y % % g h'/ @ W 'dAf4951,M Mi ,'hgji M.hbMkhik}h @@
reports involved were reports numbered 561, 709, 711, 713, 716, and

65% dvkryphazc 717. PTL found no other weld inspection reports indicating that inspec-

lhNd tions had been conducted of painted welds. (Fred D. Forrest Affidavit at
.m 3-4.)w.:n.gv , d.n% 9*| cd 4Q 5. The welds covered by Report 561 had been visually inspected

NhMEFh]MM.. Mw r.m.:WI[MYYMk
; @. sa..w . WS.m4rdv , u. m .s
Md'W@f.M M4f 'M+ through paint, but Edison QA had also directed that the welds be sub-
c .

jected to magnetic particle inspection. Despite the prior successful
' h3M jj magnetic particle inspection, Edison instituted an NCR to disposition,c

.My g the breach of visual weld examination procedures reflected ,n Reporti
dMh .h 561. The subject welds were reinspected visually and by use of magneticr

" ' ~~

_. M Yd 7 particle examination in an unpainted condition pursuant to this NCR.

h N ,N.6.? s 6 M W. 6 . W:. im@h./M, ;%.6. The other five visual weld inspection reports identified were all

w
_ . 1- 3 (Fred D. Forrest Affidavit at 3-4.)

bN 8
yhC~ .; n; % - i

ce completed by a single PTL inspector in a 9-day period in 1980. The five52

h .NA'[. * " ' ' '
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,

' '

. .Q Q. :.'~ ~ Y
. , . ,

W'.\;u 3a : <:
r 437

i ;.~

]

s

- |J s

c L
.. - - . . - . . -

. . . . _ . - - .- --
,

i

* .
,

$ . k

-* ~ * .-
,,

*J.'N." d... .i.-.

.

-: _a _ . .



pg; m ..O..n;4 wq;s c.W;h: a.,e
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v.a .,y ~ . . , n .. %,3.,g.y w w . %,. . . - a , # ,s ;;- e,d 4 g.%gg;.e ,.,q,e.;W:';.g %-
- m. w. , 4 g . . - .

A. J ;;. g. .g.g .n% yn%g&,%7,qcycw v.p;//g e yg - :; y .

W &&& .o % a ~ G ,&GtW)'M ;X .'.>. 4. &in.?5- RD:,G'%,.4 M:y.;; W ~w:
, . .w

. v. . . , ' ' . . , . ^ * .t .M . y ~
. :fx. .p.n.:,)'CG.%..yy: C. . i. .:, , .P.h, ,9 j.q,. ,~ . g): j s S. ;

- y c..? . p 4 -

...z<- y. g 79.. y.. .

. .

.
. .-. ~. .....u.. . ~w - . . ~ -a . . .ua. w -..=.

'
.

.

,-|
'

.
. . . , _

,

''

.'. A reports encompassed approximately 125 Gliet welds. (Fred D. Forrest'.... ,. ,

Affidavit at 4.)
* '

7,, , , ., ,; . .

7. PTL instituted an NCR to investigate and correct the problemy.
,i

. ,..
* "' '*

, .' r 3 ' represented by these five visual weld inspection reports. The method'
-~ .. .

. -,- , , 'l chosen by PTL to disposition this problem was to have the paint re-., g ' . f.
.3-w:

*

:I moved from the subject welds and to conduct a reinspection of each
<43q ,y . ,

tf * . d . , f V y. . j weld. (Fred D. Forrest Amdavit at 4.)

|Q -? @ M7,;' ., j W $ 1 .:
7 .

1 8. Upon further investigation, it was determined that certain of the
'. .i, f s . : original welds had been deleted in work done subsequent to 1980. It was:E[ 1 J.

y.,p{~ ' J . { . ( , %. '. ;.i, ,c., also determined that certain of the welds were currently inaccessible be-,
,

.Jgn.g, ' - - p i;: ., , 7 ".Z . ' ' cause of work done subsequent to 1980. For all welds which were still in
2 g ' .% . .. f.Tf f( 'f C 5 ' k, . %"l existence and accessible, Gust K. Newberg Construction Company

[,RfL' ("Newberg"), the structural steel welding contractor at Braidwood in,;c. d.':, .'..- '5 fs
'

f?,$#.,N *.k.h .,1d' . ,A. 1984, removed the paint from each weld. Within approximately 1 week-

$. N. . , . . .- f . , " i'; , , '',7 f . . -
of the discovery of the problem, PTL had conducted a reinspection of all*M

, .

. .
y ,r/ . . , : , M / .! of the welds which were still in existence and accessible. (Fred D. For-

. .

T.3 *M , . . .{ : E4, ,- rest AfDdavit at 4.). ,

f'j;tf;e:.%
'g .'y 3. . M' ..g ,.'. . g

,, ,o.4,y:~ . 9. Upon reinspection, PTL accepted some of the welds and did not--

s 4 . -' .

.j.? accept others. Most of the welds which were not accepted by PTL upon.w
'

.,

-T, 1..;s. c 6 ,' reinspection were reworked by Newberg. These reworked welds were*
,.

'J. . " subsequently inspected and accepted by PTL. (Fred D. Forrest AfGdavit
''

' . . - ! at 4-5.)'

. .

'' , -
1 10. It was determined upon reinspection that certain of the Allet

*

.'I welds that had been placed in 1980 were shorter than what was called for.- ,-
.

11. In addition, three of the welds encompassed by the subject-
-

'

'

reports were dispositioned pursuant to Edison NCRs. Two of these
', ' '. welds were inaccessible because of work done in 1980. These were ana-.'

- ,' ,1 Y lyzed by Sargent & Lundy. One of the inaccessible welds was found not

'

.

. -

- x. ,

7 /[:@.'. Q. W M C. Q N y'j./.< to require analysis because subsequent work had made it redundant.
, N Q '! ". $ ' Q*6|..- |' @ @ @ ( The other was accepted by Sargent & Lundy after reviewing the results

fM@yj '. , S M. " f.,_h|U 2,.

of PTL's reinspection of the other welds included in the subject inspec-
3 4 i !,< " e;p |- tion reports. Sargent & Lundy found that the design margin for the inac-

. N - [ , ;' , '' [';} ' ' ' cessible weld was high compared to the type of weld de6ciencies found
. ;

,;- ,

- 1. f., .,
- ,f o /. in similar welds, concluding the weld could be accepted "as is," The,,(..,',',.,.,- p . , .' . third weld which was the subject of an Edison NCR was a fillet weld|

' *

. ,-

..- I I f/ ~ ' .//~, M which was shorter than called for by the design drawings and for which
JJGi': p ,s *; 2. w.]' 9 k . there was insumcient room to place a longer weld. Sargent & Lundy

,kG.A.G,.$.w$'E% :DMMMk+d found that the weld was of sufGcient length. (Fred D. Forrest Affidavit
Q .w.:f.% :- atS.)
4 x: w; N ,r.*y x ,......c %{iyp % .{d

. 2-

fDh. .dM 12. By January 1985, all of the welds which had not been deletedgW <g@M:3. Mf t- 4 s had been inspected and accepted or dispositioned pursuant to Newberg
gg,F,- 'r1,',%'ff!,! and Edison NCRs. (Fred D. Forrest Affidavit at 6.)
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13. All of the welds which were included in visual weld inspection
gjy Si?.p g.]G,Q@W%i p

S report numbers 561, 709, 711, 713, 716, and 719 have now been rein-
' M h ,.: n spected in an unpainted condition and accepted or have been disposi-

y f @j.$ y % ! Y $ 9 % %dMc i'Q% ^j2 M '
'

Gj %f tioned pursuant to Newberg and Edison NCRs. (Fred D. Forrest Af-

$99 % h ..: fidavit at 6.)
MIb.., M.v . ..s ...iM~ . MMDJMS 14. After discovery of this problem in May 1984, Edison issued a

,m . 4,w. g%;pf;e;s .gh. ,, , -[v. kg letter to PTL directing that all future visual weld inspections shall be.m Wi @m
pNW $g'.:.x:@v';n/, done while welds are in an unpainted condition to prevent recurrence of

..s .- ..

2,T.@h kb N h- all inspections shall be done in accordance with procedures. (Fred D.

:M

W@4.M,.# , .; ;.AM. -@-@i.@@h
3

the problem. PTL's site manager has also instructed his inspectors that:

. !.'I @ , N @
-

%, @. - Forrest Affidavit at 6-7.)gw y.

N N T h .r
cg

dg'NShN M.MMNWgryAM%
15. NRC has closed out this item of noncompliance after review of

$$ f the corrective action taken by the Licensee and its contractors. (NRC In-

p m . a %w e -N M . E . % 9 9 f N L Q ~., 7: af spection Reports No. 50-456/85-40 and 50-457/85-39.)
u, m

3: &: r. . . .v:z:, . / ,- ,; y 3,Y.r

3 %i N O; .1,|" J|.'i.M dy
~g . ..

ROREM SUBCONTENTION ITEM 9.C

:Mg b'.[:,A e V ^ :;*mp ~.e:
G A N ct T'

;;.g.. y . " 76.:;3
,

Ih N-M p'h, .w .. Q{ Rorem Subcontention 9.C states in pertinent part:
.9 ..Y 'O a -' VQ b : ?! y :

AY,h f P M :w' . jI [[p ' ,
- .

9.C. Nine LK. Comstock filler metal withdrawal authorization forths documented
N = pee- -- g the release of E-7018 weld rod for cable pan welds between May 25.1982. and<

,

S'.W. . . mX
" July 28,1985 (Inspection Report 84-13, Exhibit 24).

, .J .,

2:3.px . 9 . ~ w ,..

..am-.W,6.3. : *

. ? n:s .1 m:%

-g, 7? ,"; . ; ~.* c ' t . , ". Board's Ruling on Summary Disposition (9.C)
%,c, . .- .-

.

rkNb k, hj$x .7i The Board denies summary disposition and accepts certain material

Yf A@M. C'Ma,fyEM.Q facts, as modified, as to which there is no genuine issue to be heard.'
'

NS . QMb4Dy{ dim During a routine safety inspection in 1984, NRC resident inspectors

hf3[ h @h reviewing over 300 filler metal withdrawal authorization forms at L.K.

d p w . q w 7 ;, 7,. b i;T. ~$. dnt,99441.dDM..sg. y,v~o8 S Comstock (LKC) found that nine of them documented the release of
.s

, . - - E 70 series electrodes for use .m cable pan welding, when LKC proce-

'" y ;, C g V.. C ;.i ',.3.|:Q .[. , dures had specified the use of E-60 series of electrodes. Five of the nine

, Nd , s ''i .f ' 0 5,", forms indicated that E-60 weld drives had been used, although their

Mi.$p%Qd;. O$[:.R@(J ; M,# ;p'f i heat numbers corresponded to E-70 electrodes. Thus, the accuracy of
W y$.DJ.5 the filler metal withdrawal authorization forms was in doubt. To disposi-

[h$/h-D ;hj.) tion this discrepant condition, LKC revised its procedures in order to im-

N gNQ3 4 MiM prove control of the filler metal and committed itself to a review of all

P . gy@h.p$M %PM+: filler metal withdrawal forms issued since the start of the project. Subse-

u g h .j @d y j [h y h<
ff4

3
quently, it did not complete the review, but, on an engineering evalua-

h.wwa.t#UMAM.hhMthe two types of weld rods. NRC accepted this disposition.
C tion, determined that there was no design significance to interchanging

$
MD: 6

- :m - :. %, -:u ;w. % . @- . K." b.M6:
,
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M ,WWOr %

hkkh%MM%bMNhc - .., -

.; . .:L . :& ~ X ;3. ,wd;,:ch.~ 1am L J.:.1 ,.s
.

. :. . - - -

y -, , ' , ,

?.,,

, .j.w.'

.;.
.

- '
4

, p.

... . .bn ,,
. , ....

..

,d Intervenors point out that no effort was made to determine the root
-

7...:. 'e-,
,

" ,'
'

:.c .f 7 cause of the document discrepancy problems that resulted in the wrong
j./ O . M _.7

. 3 - ..,

c s - heat numbers or rod-type specifications being listed on the quality docu-
@'.fj, Q.,

./
.

* .~a' ' . ' [ , j. } [ ; y ments. Furthermore, they challenge the engineering judgment that;

q. ;$pi - I.' dy* 1
'

[.67; . < there was no design significance to interchanging the two types of weld. , .

J.y 2;;. ': .k .' p , .w. [ rods, on the basis of deposition testimony that the workability of the two,

. w&.s%, n.:n
1 ',;;t?v.~ .~ . g@. q Fi;

types of rods was different, which could result in welds with subsurface.

ap i W, . . .. .
.,

Ae n m ;'y;y.@c.
.gr .y porosity or cracking that might be undetectable even upon visual inspec-

1.;qM@m. .k. t;E
.

. . Y,%. v. ~ s .a;-y n
u. .c.... . . .k . tion.<,7

Ni.i 7 ;. . M.. .W M C While this Board is not concerned, in general, with the " hardware"
ii'W,,.. 9$.. > . e ,n,MQ,* ' c issues, i.e., the safety effects of each of the identified quality assurance

..

/' . 'Mn% U W .'. i @f;.
pf;,SJ!-%;W 3: N],v. y g * '" discrepant conditions, we have a concern about the validity of an engi-' .-

M N ?.Qj neering judgment that dispositions the entire issue so that the root cause
7,(.MNON MfMM.g J '

and the extent of the document discrepancy problems have not been

?:6$,7.'JYiM'f|.$y/ d.tj:
5ry examined.

.'J. * ycQiB J ace 7. y.g Q We believe an evidentiary hearing on this matter is necessary.,.

. . . c 3. , ,p. 1 w ., .a. 1

.

.

< ~. n. .. v : , ,. .
..,

j 4.

N ,7;! $. .c-tN , Wqg'y J,.i ,i
.

4 . .... . e2
9G Material Facts as to Which There Is No Genuine Issue to Bee. g .g q 4 W, ...,. Heard (9.C).

;MW,M W' #;'. W K. i
- '"'i 'w- q,..,.z 1. Filler material withdrawal authorization forms at L.K. Comstock.

., _.,'.'. ',. .. ' W. ,' . , ' ~ (LKC) document the release of electrodes to welders. During a routine.. -
4

.

Q- - .N safety inspection from June 5 through July 6,1984, NRC resident
. ". / -

. . .y . inspectors reviewed over 300 such forms and found that nine of them.
* J I '~~ documented the release of #7018 weld rod, an E-70 series electrode, for. g. . ;. 4.

t - ~ .f use in cable pan welding. The NRC Staff assessed a severity level IV.
, ,

a'; ,M
Z@, fg;.

item of noncompliance as a result of this finding. Sargent & Lundy draw-,
,,

b:rdh,a'.,-%e.,@ht{.Q-[g
45 ings and LKC procedures had specified use of E-60 series electrodes for, ,

?k cable pan welding. Although five of the nine forms indicated that
$'Wh,.NI(N.h .hhd E 6013 weld rods had been used, their heat numbers corresponded to

g n g!.< Q .. p p y|j %@@ g . y"J-M.S ' Nh i h J'n E-7018 weld rods. Thus, the accuracy of the metal withdrawal authoriza-
g? tion forms (identification of weld rods as E-60 or E-70 series) was inde-

.., J - .- r.D E terminate. (Affidavit of James W. Gieseker at 2,3 (hereinafter "Giesek-
( .ci y, M ,., j f y , C JQ.De . 3|:

.- .g .k,ey 2. Cable pans are thin-gauge carbon steel channels supported by

.

p; ' ' er Affidavit").),

.c .. -

4
.fC.%.64 ;b;;f%hi& @, c.

.,
,

,

Q.J[iN.1; hangers at regular intervals. The cable pan welds for which E-60 series

|9.@ M ,s; b ;' @ M'dth[.(6 -;W pe had been spedfied, but E-70 series weld rods may have been used, are;

hkk b D
$g[, hhh[hg(b'h

3 7,1 those which attach a cable pan to its support. Nonconformance Report
DN#f Q;d (NCR) 3275 was issued by LKC to track and disposition the discrepancy.

M k(k) @
(Gieseker Affidavit at 3 4.)

~

hh@U.$'$gy v;
IO Ci- . 3. LKC took the following steps to disposition NCR 3275, First,,

@@.M.9'J -

6 Mfg LKC Procedure 4.3.10 Rev. D was revised in order to improve control.; $ | /

. . .gD. '. ; . e - n Wr .- 1,u -

.cM e! , . .

'
* '\ 1 ' . :. <. . .. .
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c.,
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.-a

' ;h'. *[ ~ y ..Df.h J M, of filler metal. Additionally, appropriate personnel involved in issuance
1 .

M.i El " Q 'fhy,f , and control of Glier metal received training in the applicable procedure.
j$h
fyb% t b[% p;iM '7, | $. i,M M : , Finally, LKC committed itself to a review of all filler metal withdrawai

forms issued since the start of the project to identify any additional docu-

$:.h $ ' . /h Q Pf/ My & A.W d N MQ % N .i%,5 |d M ',, .
Va ment discrepancies in which actual heat numbers might not match the

type of electrode withdrawn, as was the case with Gve of nine withdrawal

M WM'$3, yp.n .M,.- I n.S%TM - forms discussed above. The NRC closed this item on March 12,1985,M.
' n@d . . .

n 7 c: in Inspection Reports No. 50-456/85-005(DRS) and 50-457/85-005-

@m P ~$mS@;'mp[.1:L
,W

(CRS). (Gieseker Affidavit at 4.)

. .{/ hj jh
N, w +.b.'3 ,Pi We , (3 y, %.e. 4 T .m/h,

4. LKC did not complete a review of all such forms; instead, it dispo-

. Q F g ic M . Ws - sitioned the discrepancy by an engineering analysis that concluded thatr. Am
Mv there was no design significance to interchanging E-60 weld rods with

s. Q n:. % 4
'Pa
f. 4*. p ,.e,'?: 4 m" , E-70, or vice-versa.
v .,n.a W>O M.. N ..; y9 . M, o % g ; d.y x

s
.

Wi
%. ,1,(y*E
< f .7.gr, MOR,7

.

5. A subsequent NRC inspection found that no significant de0ciencyW, , s. .M

:q -R:]$ g.
! , w. ._v m; ..

yg:pf exists in either LKC's control of Gller metal withdrawal or in its docu-
4 c, ' . j . p ',.C N mentation. Inspection Reports No. 50-456/85-009(DRS) and 50-457/'

b *d[d$ h. 4 85-009(DRS). A random sample of LKC Glier metal withdrawal forms
ed d h [$[N . '. C K p f p ,

*
.

.
covering a 3-year period by the NRC inspector identified one typographi-"

Th'f W' ';W(.EMD 1:3 cal error and one misfiling. No other deficiencies were found. The
. ; s .< - . , h._.E;5, R 'T :'.? ,,~scontrols, in light of the corrective action LKC had taken in NCR 3275 to
. .

..

report also 'oncluded that LKC had in place adequate weld filler material

. v' . " . . ~ . . - .

'

.:
-

. .

,, '. - ~ , '
>> m , . * -

. ,

improve control of filler metal. (Gieseker Aflidavit at 6.).r,+ g . , .- 7 ..
. gg :5

. .- .J

' . ; ;,,;,. .. . c p.4.? * } ROREM SUBCONTENTION ITEM 9.D
, , e.. . .,y . ;

,p'.'..-' '

. .
- y W y;.y ;' 7 9. Contrary to Criterion IX, " Control of Special Processes." of 10 C.F.R Part 50,

' '

, .. ,,a.. a

; e p..<;' d + a x

[N..~ ' . .kJh.[
Appendix B, Commonwealth Edison Company has failed to erssure that meas-

M[ N-k,.. k) N) hhhb N W. i$.Q' R-$pj ures are established to assure that special processes, including welding are con.
-U.$. g$)

f 2+s M trolled and accomplished in accordance with applicable codes, standards, speci-

7dp l' W ,'y. |v.y; Wg%.jo s p' '@ fications, criteria and other special requirements.
. y.,, -;. Q?r% .qt. .n ;9.- - %. J/) , ,pq% ~ * .

e
:d D. (Al quality Istructural steel, flux core welding procedure,l was not approved

M[.([$d).Sg ;]v.
1O;+ Qjy . E'

' /,WO . for use by the Architect. Engineer, Sargent & Lundy, but was released for| r..

' ' [ ' . .'e use in installation by the structural steel contractor and documented as
. , , Y,j * * .S

'

being used for cover plate welds. Furthermore, the welder documented as.t M y b f ' #f' *
.

. m . ,'C. ,' R. ~,.'..,I1 . L Y % , *ek%spr;L.;' V,';y. p.2 QJ/M ;'p., . reactor records identifying the welder or welder Glier metal utilized. (The
N2,

.

Q ?g.L.
.

performing the welding was not qualified. In addition, RPS Division loop B.
-

[ ~ "' M Q / C h ] Q M .~,' words in brackets represent corrections to Intervenors' statement of the

d ']b'C N3 k j% NRC item of noncompliance set forth m Subcontention 9.D.)

kMk $ bbh tugd(pk. 'hd$i -94 Qjvwm Subcontent. ion 9.D encompasses two separate events. Event I .mvolves

I NI bh alleged use of an unapproved structural steel welding procedure by an al-

$w ';Q 6 N Oi, b[
legedly unqualified welder. Event II involves the absence of complete

ifj. % M & ![ W y M [M y6 g W' documentation for a socket weld joint for instrumentation piping. A
. .ym ,. a . y;p -

,d
-g.yj ; ,,7 1 . g. ..
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f. h.5k[5 h h h h $bI$$? yiip @ ; Y ?.& &$ E YI Y, h b
- <m.

h h N$ ? hhNb'MW MyEhefR:%W M PN:T P M M M .V W ' W Q f M J.*
. . m -

4 - , = y;; D& C n s .6-a . - w u ~~ - -- - " ~ * ~ ~ ~ -

c 2 . .- .

?;g,' _ . gC 7
- c.

,
,

; . .? ? Q ., > . j ._ax .:L.w :.;ba
, '.g,G.

. m .a.
,

': 3 : (.,
' .d*

, ,

. /;q; nc u;;. .G.,
.; y a:

g - > ~.
'-

, - y;a . /,,:<. ,

:3, Jn > ~ ,.. / * c&m. 7 b, Jf.: : ? separate statement of material facts as to which there is no genuine issue:

..y n, . 7. .q. , 7, 7> , F. . .. c to be heard is provided for each event. The two events are discussed
. . - . -.. g. .

,J.j;n);ia '.m

.ljy:h . . .' .Q a| n J4+ q Mc:a , Q., yseverity level V item of noncompliance by the NRC Staff.
together, since they were characterized as separate examples of one.

;

2 M9 ffG

wp%fP~;. jQQ;j.)n
. -5

.

}k;;%?yg - N w6 c,U.' A Board's Ruling on Summary Disposition (9.D). t
% ' , hg.Mq'.3 .:$g' G bM5&~c.GSb6 ?

2.,.0.M~, S. ,Q,,0 $,ls..n. 94*. M. W.. Q#,
We grant summary disposition to Applicant on Subcontention 9.D.

$ To facilitate preparation for hearing on the other issues, we will issue9p 4<.%,WJ~
.o3

4.4wu./66f.w'd.. $g6+W? e.7rdW//, , our full decision on this issue at some later date.
.$3. c.mg

- @M. G;i , h Q.r.% n.n%
' W' &:m. m. :v

hga.,.,,< . . s Q.w .;@3.fe d pmqq._.y; RORE31 SUBCONTENTION ITE3110.F.

mm.. m + ww e-(cf p.Jh.c w

'* M.%;,, h, [J ? 7;T,(NQ|.;"pt,4 '-

. M d M *- 10. Contrary to Criterion X, " Inspection." of 10 C.F.R Part 50, Appendix B, Com-
monwealth Edison Company has failed to ensure that a program for inspection

- dp.i@*,3,;' M' Y y'/?|e(.i}M 3$ .f 5.i.y;bof activities affecting quality was established and executed by or for the organi-

.

-N N
.X zation performing the activity to verify conformance with the documented in-

?$.@ , . ~ ';k -j M kM 8'f. f structions, procedures and drawings for accomplishing the activity.

* q" ). % .; 3. s f y[ Q @g ; N @ w %.j.W.9g. .,, . N,?.i.e . p' F. Electrical contractor, Comstock, inspected and accepted a junction box.
.

|/ . 7,,P,. }'ggggf[',$g.n. I*i> which was later determined to have dedeiencies in the location of the an-
T,5:t S Q $.*kJJ.5' p , chors used for mounting of the junction box. Anchors were accepted even

.f, .f . . .; ". -
-

' S. " ; (' ! . "J C, , 3q7 g ty y ytf though they were 3* from the required location speciGed by Sargent &
'

, .. 5

| F',p@. f.('VN:7 Lur dy Drawing 20E-13571.
..o , . , . .

%4. a

}5 ( f' * :' r|. Y ,
q ' .

' ' . )." I.
:. as .

"'

*' , .''jg3, ,7, A;$3. + f.M.i , Board's Ruling on Summary Disposition (10.F)
~. m
,bN " We grant summary disposition to Applicant on Subcontention 10.F.
G M I [ 2.?, W, Y b h ''. To facilitate preparation for hearing on the other issues, we will issue

,

MYMJ. ~ ;L. M$.Cc'.jh[,:M$
e^N our full decision on this issue at some later date.

@ny. W h.dMw 4y;* hGcfL ;eo

QWtFW9f" ; m%R .6
J W p[ k. J j ? > Mg<. % fi.; p,h g
e .

$ 1

. CT,M3 RORESI SUBCONTENTION ITE3112.E"

&; %,c} .hb.'h$1WkW?j'E
W
'' V-Q.QQggff .Q- 12. Contrary to Criterion XVI. " Corrective Action." of 10 C.F.R Part 50. Appen-_.

N k' dix B. Commonwealth Edison Company has failed to ensure that measures
' h[f.'' k . .:.... ,,i J C',y j ' E C @i,. < '[. y (['Mdyk['l( were established to assure that conditions adverse to quality, such as failures,,

! ZM $['.$p s,q-3,J. , 48gy 'L. A',,p'fk malfunctions, deGeiencies, deviations, defective material and equipment, andt

1*j(h'd.[DN0. I, .I.';j-
nonconformances are promptly identified and corrected. And in the case of sig-' ,E:

@j -(^%j 7,f''M..*[b'*
-'

Ci j'' UiY,[ niGeant conditions adserse to quality, Applicant failed to ensure that the cause

d.
.h - *

- "yj;g. of the condition is determined and corrective action taken to preclude
jf(. hhd repetition.N gghr;M < :-.gr

?hagg@f g[g ' gg E. Although BCAP had identined that Level I QA inspectors had inspected* g
hD . jf ? f and accepted construction activities, this nonconforming condition was not|f

' w.Ay [s,y. J/hfhM .hh<.. fy documented as a BCAP observation. (Inspection Report 85 06, Exhibit II.)

eem
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- . - > : p, v
?-

m. .o
s.+ .,1 . . > .

. y $ $ y* ' s [ . -1} y |* : A ?. * ' ';

'
. ;

, .|.|2
- - T* . ':*1,

-- ,

,
.qn

.

.j,

- .

, . * ' * .- a m - g . -- *, . .. =* v,-e.a..

.'

. -

9

e

/

4 k



% Q V ~;, M E h y R hTi m% % Q i & f kj%Q~&;;c % Q;:, &g @$ &p$ p,i,f., Q .G QQ M & [f w k.b g g.;&y&.pq&%EM*R rg: f -&@gWMWG
o j.g-.;d.: .sy d% y 29;&

$1?NE kMMNkhdMNkUfWNNS$h;m$wdk5
.

?, - c
, ~_.'.m.-. . ._

.

,
- 1 -

-
,

. _ .a - a .>... u - . . .a.i.:. x
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_
y, . .. . ..

. : 3, ./ v _. 9 7ca
- m . .

1,:. g r* W';
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,

-

m s' .,.q ,c- .r :
. . e .

This subcoatention asserts that the BCAP (Braidwood Construction
' 'T h'. ' '[, ' . F,.id '. 4.. .?.' ,f 'W' .. . .
y,. , , .94 , %|,. , .

. |-A ; , .c .X, f t ;. .f:--
Assessment Program) Task Force identified a nonconforming condition.

sw ~

k.; ' ,'O.7.N''. }<' .
but failed to document it as a BCAP observation. The alleged noncon-.

forming condition relates to Comstock use of Level I inspectors for
,

~

R.j;.- ; y, 4 < visual weld inspections. Applicant states that the BCAP Task Force did,,

?s' ' / ;.(.Y ,_ A. d .g y f!. in fact, issue an observation documenting Comstock's practice. The
S4' q. .; . .. ';S7@M,M W$.$.h .MYQ subcontention is based. Applicant contends that there was no violation

NRC Staff has withdrawn the item of noncompliance upon which this.

d$M. fGW of Criterion XVI of 10 C.F.R. Part 50, Appendix B. Applicant argues

,MiM f.N.@Q'yf,;4]'?7 t Q@.4.pj;%js,R'Q.g i
,

that, while it is true that there was a failure of communication between
' ,g. . ;., . , ...;> .e the BCAP Task Force and the NRC StalT inspector, it is also apparent.

w,A wy e c.h. .M;N6i.jf%,7
> .,. . u x

'. G . e % ,.7 8 from the circumstances that the proposed item of noncompliance would

d . 'N 'MM never have been issued had the NRC Staff inspector not been monitor-
.

. . p N.a,.n, .c. .. Ji;.u. m. ,g#@I '
ing the activities of the BCAP Task Force exceptionally closely and hadW

. . s ":
n s. .@

,[*{S.y . d. - R . | . >, U the Assistant Director of BCAP not been open and candid in advisingD,cr . , s.. ., .e c-.

iy7 ' . N,; 4 ;, the NRC Staff inspector of the task force's deliberations concerning
f.x. t ' 7 * . 0, . , W ~7 bi _i. whether the identified Comstock practice was or was not a violation ofw. y., .. .. -

' WM ',6. ,s ;
;f; (*'.@(;RI;y;.(@']

the applicable requirements of ANSI Standard N45.2.6-1978. Applicant

.}y-' ,;M 1 .J 'd.,%@ contends that Subcontention Item 12.E is based on a factual error and as-
, e eg . : . , pmp. ..c T.3 serts that the BCAP Task Force failed to document something which, inj

-.

, y_ _;{ t ' ' s ., ' ." ; , ,y _ fact, it did document. The steps Commonwealth Edison is taking to
.A , cv . - 'j.~ resolve the NRC Staff's concern regarding Comstock's use of Level I~p'
,. j ? .. ; inspectors are described in the affidavit submitted in response to Subcon-'

.if, ,' tention Item 3.C. These actions are not material with respect to this Sub-'*
3 + 'R contention Item 12.E. Even if the Licensing Board were to concludesyp: --

E '~

.[N h.i;I'[.[ Q [|3' [ [ .
there is a genuine issue of material fact as to Subcontention Item 3.C,'

- . .

Apphcant contends that the Licensing Board can grant summary disposi-

hih q&, tion on Subcontention 12.E.

p d @'N.+W'P M h. c @;'W.N W RW h i.e , M Staff agrees with Applicant that Rorem Subcontention 12.E is prem-

;(W,.m M,F,t g.1. /n. .. iP~%epf. s' '.E.,8. ..A.m#.
y cW ,U p> WF. ised on a factual error and shares the Applicant's view that there is no

e x

.N. . , u~ genuine issue as to any material fact regarding this subcontention. The
u

.< Q R $ M~ W. F
T.

? %.p,MP ;' fact is that BCAP personnel did not fail to identify instances in which

| A'|g S;j 4) % .$~ ,..; .;p Level I QC inspectors were used to inspect and accept construction ac-
I.6 * tivities. Consequently, the facts underlying Rorem Subcontention 12.E

h' y - nf.s. W - $ WK . v.f y$yp$ih|.k.g$k
-

Sk. do not indicate that Applicant has violated 10 C.F.R. Part 50, Appendix
.. B, Criterion XVI by failing to assure that conditions adverse to quality.t..

Mdi$ffd.hkMhQ,% were "promptly identified and corrected." Accordingly, both Applicant
A.QiQU,HW W W D d and Staff submit that there is no genuine issue as to any raaterial fact toh
N %8 h h k V/ Y N be heard and Applicant is entitled to a favorable decision on this subcon-

' E M [; W h 2?2[c. @ % hN..
.

tention as a matter oflaw.

,mpm. p . .d. . w'.wpit, l%e/-
Y " Intervenors do not agree, stating that Edison's Braidwood Construc-

s,;.m < .. .?tW.. tion Assessment Program (BCAP) has been presented to the NRC and
[1.p%. -'**.~1 M *

-

- m.n.. , m .o?.. m m
4. d 4 N.(d'',~3Il

-

vy . 4 j s.
,

4 . .r * $1
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m-

. . .y .s-
.
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L..
.

:> . ' L. '' : : _w. . <.---'i-
J.

- - . - ~ . - . . - - . ..

'4 -

- *
iy

_

- 2. ,

g5
' v' g- -,, ..
~-- :, . , ,

y@y pq the public as a comprehensive assessment of a quality of construction of4. , - a ,,. , '

1.[ ' ' c. '
j :; Q'[gh-Q edge the serious programmatic QA deGciencies represented by the prac-

'

the Braidwood facility. Intervenors allege that BCAP refused to acknowl-
"

:n; @ f ',

M,.P f, U
_ 4. -wk welds and that this casts serious doubt on the integrity and reliability of

N ' 'n r A tice of utilizing Level I QC inspectors to perform the visualinspection of
. -

.. a:
4(.';Ji .n ' . f , . 4. J .; q .W the BCAP efTort. Intervenors state that documenting the Level I concern

6 M .d'. @%.m.yM,@M.s .
M . as an observation was initiated only after NRC Inspector Ron Gardner

':P N-t/F had identified his dissatisfaction with BCAP's failure to do so. Far from:4 . M,g a.a, :-
. . .

$y @p ' ;e
-j,y"gy demonstrating a conservative, cautious approach to a sigm0 cant question

-

ls
3;. 4',7

S . g%h@QM$|| implicating quality and safety of construction, Intervenors allege that1

W : ~.'
,i:'.(M...' M.o.

# iM BCAP's treatment of the Level I QC inspector issue evidences a false
N. .'.), W and overly technical defense of a flaw in the inspection practice. Interve-,Q/.@o -.

. .s

{..:t jj%g". e. '' ,, p Q.gQ nors contend that Subcontention Item 12.E must be considered together

W $b M with Subcontention 3.C which raises the substance of the improper use
,

sh/.,,fd,j . j. . ' 2 '| ,.%-, p A. . . /P,}Wu. .
*

m m. of Level I QC inspectors.t 4,i , , , > . , .. . . -, . na,x :.a.,v:q:*; u
.

~%[. :
,

n.9 . R .
,y m.

(# * -3-.. .,

' yp 'n - 1,M- OMt. Board's Ruling on Summar*y Disposition (12.E)-

Wyy .'. QM
*

"$ q h: . .., h % X %@ 0 Q Wy.geip(A hy % M.g The motion for summary disposition is gmnred. The Board agrees with
3f Applicant and Staff that there are no genuine issues of material fact to

. N f ,' " e J. $ fc % be heard concerning this contention, and Applicant is entitled to a
$',

' f %* b;'; %@.U favorable decision on its motion. Any concerns about the improper usee
~ 7' .

# of Level I inspectors can be ventilated during the litigation of Rorem, .

-: ,'
- *

, %.s Subcontention 12.E.' '
.

, .

.M
m'

, ,

" M4 . ,.
,

'
4,r. J ..' - Board's Findings of fact (12.E),, ,

f a . K f .... GM -. . y aw..e .-. . f' f. u , , ~,s . n

?.%DD. 4 0'h,?.;jd. %..o -w w.
m

Ok:Mk. NN A n %u b$i (BCAP) Task Force noted that Comstock's procedures for visual inspec-
1. In late 1984, the Braidwood Construction Assessment Program

fM tions of welds required that the inspectors who performed the inspection

1 h M I W b f M ! D@ M ,$TMt be certiGed to at least Level I, and also required that each inspection
/kMNdM ;$i retwrt be reviewed and approved by a Level II inspector (AfRdsvir ordie [9'4,,1",$j'.;j.@[

[*[JM n;p .
[*g George Orlov on Rorem QA Subcontention 12.E (hereinafter, "Orlov5

s.; A .M .' % ;M:/ Afndavit") at 5.) The question arose within the BCAP Task Force
kih..S.Mb M.$M _ % whether this practice was consistent with the requirements of the applica-

,

%/.Jf. t .-' :ip 2 j W ; % ;.q f f ble standard, ANSI N45.2.6-1978 (/d.).

@$ %yi.. a'X M;p; % ,g gi 2. ANSI N45.2.6-1978 is ambiguous as to what methods Level 11
$ .M.@;fEMWMMN inspectors must use to establish the acceptability of Level I inspectors'
|Ik h .h h visual weld inspection results, and the degree of responsibility which

N ;h 2AMhk[f,W@M5USO[/,$ygg%jj may be given to Level I inspectors performing such visual weld inspec-
pt h T K &,N M Ubidh tions. (Orlov AfDdavit at 4-5; Deposition of Ronald N. Gardner, dated
D f.f'N7M October 31,1985, at Tr. 66-71.)3;n.r@.4 m%ey .* x;;,w.+
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3. In late 1984, the Assistant Director of BCAP, George Orlov, told..y..-'<e, c - .,

gy, f,/ 9 ', NRC Project Inspector Ron Gardner that the BCAP Task Force would.f . '
-

.

'

7.3. .. .

''.h 3 0 '.! f document this concern with respect to Comstock's practice by issuing an<

|O . _ . ' ',- 1 observation. However, in February 1985, hir. Orlov told hir. Gardner'

.?@4<..:,..'.
*

.

g; that the BCAP Task Force would not issue such an observation becauseA.7 . .. .

'
- .

N.M J~j/ - ,'' '
'

Comstock's practice did not depart from the requirements of ANSI

igph.. ;* 7.~ ,. '- GU, . . . %
.-

N45.2.6-1978. (Orlov AfTidavit at 6-9; Gardner Deposition at Tr. 57-58,
.

..: p 62-63.)';q
.. yG7.e. . . .' . .

,.

W,.. .T) W ' 4. After this conversation, hir. Orlov sensed that he had failed to
,

.

, MU,h M[. ' i ', s! O W i'l' ?0 y| i,

convince hir. Gardner that Comstock's practice was acceptable. Accord-''
.

d.,.3, ,9, . .b, ..,g' . 7. ., , . #n u; '. ingly, he discussed hir. Gardner's concern with the BCAP Task Force
.. . . . .

.NEd.'W.3 c , '., S 'N Director, who directed him to document the question concerning Com-

4 W $ & @p 1 / ,5,~ /;)r; './. t Q
,,

stock's practice by issuing an observation. (Orlov Affidavit at 10). This
'b "1 observation was in fact issued on February 27,1985. (Orlov Affidavit at

' $%ps.,.% ~g; C' W.'- %_' h ! b ,, j,. /10, and Exh. A.)Nig
'. .' 5. Prior to the completion of hir. Gardner's inspection on hlarch 1,.c.i C W.| . j ,;

W
. ' . . . - fi ". , , , . 1985, the BCAP Task Force failed to communicate effectively to hir.

f. 4 1. . , .j f ,. .j . , . s t - '.; p.u' . ' . Gardner the fact that this observation had been issued. (Orlov Affidavit
A:m

, . . .
.

,

, h: at 10.). ,u. . , , c '* t :. .' - ->

gR j, '.'I., @'.
,

v. m _

6. On hlarch 8,1985, the NRC Staff issued Inspection Reports No.
.

Rf' s V. , , , ';. 50-456/85-006 and 50-457/85-006 which included as an item of non-$.,
-4,r y m.

* - compliance the following statement:
. . M. .o.

' '

.c
,,

n .

Although the Braidwood Construction Assessment Program (BCAP) had identified
f.G. , .?. J',,

* '

'f that LevelI QA inspectors had inspected and accepted construction actisities,in vio-, .

's . '?!. . , ,
-

' . , ;
-

lation of the reqmrements delineated in ANSI N45.2.6. this nonconforming condi-#. '

.

. 1 ..- f.( ; tion was not documented as a BCAP obsersation..e.
.,D'. M.4 2y r'{ ';t. .

2. ._

n.HW-p:e> ;;.-w;m,,. :r. , & % ^
,

R
a >y. .. <, m., . (Orlov Aflidavit at 3.)

Jg!g 3%:;5d'$p$zA %.,'
a. .,.;g p

.w. . i ci

$e 7. CECO responded to this Inspection Report on hiay 6,1985, and

. r"gM showed hir. Gardner the BCAP observation written on February 27,

hj. E.W 'f[*:6,N.',NDf3 Staff agreed tnat this was not an item of noncomp'ianu.. The NRC Staff

'' o

. RS. :J.C1 1 1985. (Orlov Affidavit at 10, and Exh. B.) On June 27,1985, the NRC
' %r y.3 7, . . . ,9 j' '. mc.m .

@ lT stated that the information presented in CECO's response was not> :||0 . . E ' ' l
'

'

...

' y . .i,3ev., |cf ,.7 g r JM U known to the NRC inspector at the time of the inspection. (Orlov Af-'
5 -y:

....~ c ua fidavit, Exh. C.)
2%:,,;v . O iq ,| 5.77. W.M. . .@, ,M ? ,;

. .. . . .

. , .: .'.' .4 . ; M.sM. . r:e .s
.dQ U P;.y'%,% , A;.

~
'

E'-

N d Wp* ROREM SUBCONTENTION ITEM 12.F|N". W'j #U *Q,: 1%h.1 Sb?ob E

3dbh, . [Nd;.b d. 12.F. In addition,37 BCAP observations were invalidated by S&L even though the

, x, ,Oy y *p:. ydtj% .g "d; documented basis for the invalidations of the observations did not support the%t n
R$ WW i$??.eb ?,}

e

f[{\ Sh. N invalidations. (Inspection Repori 85-06. Exh. I1.)
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A " Red Line Drawing" is a blueprint of a piping isometric drawing on-

,

QM p. M g,, of. . - (' which Geld changes to piping dimensions or routing are recorded, typi-
'

-

G:I M MdA .'.;.'
j f j;, .'

cally using a red pen. The purpose of a Red Line Drawing is to document.- ...

n$ ,J? any potential differences between the piping conHguration in the archi-! ' 6. , M.$%[9 f 7'.
~ .'ili. .dj{ .l. m[' tect/ engineer's initial design and that which is eventually installed.

L .f@JYp;d's".; J , . QC verincation of the information contained in Red Line Drawings is
,U. SU . . r,N' M . ./. . required by 10 C.F.R. Part 50, Appendix B, and relevant CECO and Phil-

!'.4 N: n 9 @A.u.wq.p?. M..; a.1.

lips Getschow Company (PGCo) procedures.p
,

'x,A
. In its motion for summary disposition, Applicant states that Subcon-

<

, n@ ; O di f, M(s. f, W ;- [ a ( ''
.

L
t ,

fijfM MM tention 12.F asserts that thirty-seven BCAP observations were invalidat-

j.WD@N$gsi" Q J ' W / O, h 's M
3% ;i d N , ,; ? ' ed by S&L (Sargent & Lundy). Applicant states that is not true. S&L

MikhN*$ d..
'e [, .[i recommended that thirty-seven BCAP observations relating to the lack

'

,

, g*' of QC signatures on " Red Line Drawings" be invalidated but that.

$ Y' $ recommendation was never accepted. The thirty-seven Red Line obser-

%%h$[l;YN.[4 '.W'.9 ,.5 ]c vations never were invalidated. (Orlov Affidavit at 11.) Applicant states.

d'$ $.@sb Ej that the BCAP task force at one time intended to invalidate the thirty-
. pyfjp.%:.' ,. . . w., # e c . c f':. ,, seven Red Line observations, but on a different basis from that suggest-

-,

.Q~.9. ;spN.UWh ' Y:
3 - u w M a.m.; m., s.p ..,;, ed by Sargent & Lundy; namely, that the QC signatures on Phillips Get-

> .f

jM(C
. sy

schow Company's Stop Work Order (SWO) forms were an acceptableg . .

5?dNI.Db 6 ( I i: , substitute for the missing QC signatures on the Red Line Drawings.
h. y~r.e K. > :p-.. .J However, subsequent investigation by the BCAP Task Force and site

'

.

.%.s 2A. ;t: - J '
...

.www . QA personnel showed that the SWO forms were not acceptable alterna-,

RpgQ - . g*. ,
- N tive documentation, so the thirty-seven observations remain valid. The

.

~Q '

thirty seven observations are being resolved by site QA. (Hunsader Af-(jf.[R - -

'

6 davit at 1-3.) In its motion, Applicant states that the facts relating to.

. .' . i jQ this contention item illustrate the extremely strict scrutiny to which the,

J C.M 5,f. BCAP Task Force was subjected. The Independent Expert Overview

D;)4%r.f-; ; V .
, . ,

'J fj Group (IEOG) issued an observation relating not to a BCAP Task Force' ' '

di$Nh@&O[N@M
action, but to a Sargent & Lundy recommendation. Similarly, the NRC

$% .JhiY, Staff issued an item of noncompliance to the BCAP Task Force for
[IM$h@M9Mh,M 2 ' N.'':'$ MMd.c"}hpq proposing to invalidate the thirty-seven observations (without, in the

NRC StafT judgment, sufScient prior inquiry into the basis for the pro-
Q d& 77't % S.$- US* posed invalidation). The NRC Staff maintained that this was an item of
,?,rf . ,c t J, , .'Y J 4, 'J . ' ' noncompliance even after being informed that the BCAP Task Force.

, .. _ n

%
p. $.4Afy ' 'j .

,

of the thirty-seven observations. Subsequently, in response to a recom-.f;N M{; M I'
*

was awaiting the results of a QA surveillance prior to actualinvalidation.

%A%[hQh3MhM%jQ
.c ? #" .k,.

%;&d WR ,1 ; g' mendation from an NRC Staff, BCAP QA committed to review 100% of

INfh all invalidated BCAP observations and discrepancies to ensure that sufn-
Wpfh4M26%N N.M4; cient justiDcation for such invalidation exists.

hd@g+fN9?d6|h ,hN5I7bbhh Applicant maintains that not only is Subcontention Item 12.F based

hip.W % 4 m h p n,d!,q Q pi G n a misstatement of fact but the circumstances surrounding the issue
.M

w.; { % y;-mt r. . ;b m +, " %.
g a.y*e % % . %. -w p . y_..y*..
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.' D N O;Wm.&([:. V . *. i '. increase rather than diminish con 0dence that all conditions adverse to

..

Og g.y; e , . ;,:'- quality identified by the BCAP have been appropriately addressed.
f . i' *n g$,c-M/ . ' "r.Sf - NRC Staff generally agrees with Applicant and believes that the

. M. ]N%f '.4 Jg . -

-

. .M' k. '; motion for summary disposition should be granted. The NRC Staff ap-
.,

parently did not recognize that Sargent & Lundy's action with respect to
' di@Ff.d,UY"d[*,..f f. P'Qf. 3. <p*r J ',these thirty-seven BCAP observations was a recommendation for an in-

L c-

.VMp$@E..y.$N'7, ff C;;'-|; validation rather than an outright invalidation. In evaluating Sargent &

$.M $ $ T; % N;f ''' 9"'[.J
' Y .s. ( 'Lundy's justification, NRC Inspector Gardner learned that the QC

dW/* 2 MM..y inspector who signed the Stop Work Order (SWO) was not always the

, ' ^;@l%.4 1-M. '. M. . . .N; same QC inspector who actually performed the inspection in the Geld.
; Because of this, the existence of a signed SWO form was not an accept-

'.Ny;2nasn,MA i .y.; R* . e.ye x,g,MQWgm..w .d rf.9.w;:d. q,NMable substitute for the lack of a QC signature on the verification drawing.j d
A s ., c.v .

It was on this basis that the Staff determined that the invalidation of the

d'%([i%Nh k. 'up 7
gg M L .m .c , .: #

thirty-seven BCAP observations was an example of noncompliance with
,

10 C.F.R. Part 50, Appendix B, Criterion XVI, which requires Applicant
-;$y.k . W '..~ 7 , | f " '.. .

"to assure that conditions adverse to quality . are properly identined

|$ g d y f Q''| % W ".' g "* R .j and corrected."d d

eMh@r '+f 'iy,7 While Applicant disagreed that the item at issue constituted an exam--

[4'Qgg gny . %! ple of noncompliance, nevertheless, to address the Staft's concern, Ap-
plicant took two corrective actions. First, BCAP quality assurance per-A g w/ 6:- 4' , . , ' .
sonnel established mandatory hold points during the processing ofinvali-c/,p aS.; p

' '
-

,

d'" g. ,t /
dated observations or discrepancies to allow quality assurance personnelW

,

$gg '/ to review the justi0 cation for validation. Second, BCAP quality assurance' ''

. ,

*|.
personnel reviewed observations and discrepancies previously invalidat-' '' ;
ed to ensure that sufficient justincation for the invalidation existed.

C-M,y(gf
p " % i , , A' .a ;-

bib,$; ..f? ) . . r : e ? C -
*

J The NRC Staff opines that there is no evidence indicating that the vio-

JMh0''M@h.'%h M@f % lation giving rise to Rorem Subcontention 12.F is not an isolated occur-

,h')f bN
rence. The Staff feels that adequ te measures have been taken by Appli-

D[f)haQ'h,N/M@M/4"..
WM

Vi$$ cant to remedy that violation, and the Staff's concerns have been re-

YMQ . Ed'h solved. Both Applicant and Staff say there is no genuine issue as to any
1 material fact that needs to be heard, and Applicant is entitled to a favora-

'.O. .r.g R.-|.L . , .4g o : 3e '9.' :.- w . 3 .) f. .if,
..

~ .. a :
- d ble decision on its motion for summary disposition on Rorem Sobcon-u.w. . t idy;d %,.%.?. . t ' r[|,Qi: tention 12.F.

4

, p @M WhWa|PN:
'

"by C.nc , Intervenors disagree, stating that BCAP observations on this matter
.

?bjh7 MfN/ .i..ET were improperly invalidated by Sargent & Lundy. BCAP failed to docu-

h$fkb@d. .h. 55 ment any disagreement with the Sargent & Lundy invalidation until
dhfag@%5 after the NRC inspection and admission of an amended quality assuranceQf%* .J

.4th contention. Intervenors state that a series of decisions reDected in thisMMMhhN VjM',M ,.i . item of noncompliance further evidence the overly narrow apologist ap-%:E.h? '|
@M W.OM.W;i.f;pnT, ;c . . w .~.; * proach taken by BCAP management toward serious and blatant qualityW
.gn.~s;,q.a N.i.u V.* s ,.t assurance Daws. Intervenors also state that BCAP cont.mued to defenduvn t n
:. yG:

e 3 ;i ,, ,

d . a'g ', ' <

cc
1 .
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h ,' TG. w spap. y 9:* .A e.s. M ;.c s;q w,; , w .-ac .sTjf.'J U. , * '.. ? '

the improper practice of failing to require quality control field verifica-
$ % C M b . n s ".". M [M

(
Alf.- tion of the accuracy of as-constructed piping drawings in the face of an

M'N $[fe u. / EQ[' bfN.%.M.7f.3tiative to determine and evaluate actual practice. Intervenors argue also

? obviously vague and imprecise procedure and in the absence of any ini-%','? M...k. T .
%, a n;N;j./. i. #

. . c. T.: W C,,.M that, in substance, Sargent & Lundy did, in fact, invalidate the thirty-.

Y.q;g bJ.~.M. j: M. V ,
.v

3

DJ4 I. u. c@,f, M.W. ..W*,.
s0 seven BCAP observations without the least objection from BCAP, atT

.

nM least, not until Edison's hiay 6,1985 response to the NRC items of non-

M.-M@4. W~. |p. Q.h@yq;9. ~5,U. -|.M..%s
.

-

'

: compliance. (Orlov Affidavit, Exh. B.) Intervenors state that Edison's.

y);w@$p9,. .; M'Uf,?M, - BCAP to make the final determination of validity. The Independent

gm n- W M ,(' argument rests on its interpretation of the BCAP procedure requiring
. - -. s

.., d. 9^* ,, MJ g . ~;.@. N... .1.-@.7|M Q
S ;"4 k,:. Expert Overview Group (IEOG), the Evaluation Research Corporation.? p..P d

.

, s@._f; O J (ERC), seems to have gotten it clear in the minds of the Intervenors

hMMyjMEJOM.;, ,h,h;@://h.,where they stated "S&L has responded to several BCAP observations

M.IU:2iN % h h ?;PJ: . . . declaring them to be invalid." Intervenors also state that no docu-

3dMS A[ N'..SU'N O.
M.+N6"df%N mentation whatever was filed with Applicant's motion for summary dis-

@Mf
D.) . c position evidencing BCAP disagreement with Sargent & Lundy's invali-

%.LM. .aM.M. ,~ _i" ,'i. @;M.:>e. 3,. . a;v .+t * . c. T , F o; '.C dation recommendation and none was produced upon request at or-

..

Q [ic e 'j. d M [* W .lb 9.$.;'7Ajf 9]
|I 9 during hit. Orlov's deposition. Str. Orlov explained that the relative por-V :

.

!$O. .; .f;, ' ,WFf.T.; tions of the observation form were in the QA vault. When asked to,

3 W/ specify when BCAP documented its disagreement with Sargent &
pfj Lundy's invalidation recommendation of December 27,1984, hir. Orlovgy .s e g ja Wp, identified the date as July 1985, more than 6 months after the NRC'.

.?," f 7, " \ identified the noncompliance after Edison responded to the noncompli-
'

9;e,.f ' . . c . ,' j~ . " ,y C ance and even after the admission of Intervenors' amended qualityus- -

, i t' , . ' V .,,; i W assurance contention raising this issue. Intervenors contend that impor-
.. ~

$j.} i. ig *

,. [. $ J . C, . +.i ., n h, \ y tant issues remain for resolution regarding the reasons for such actions
"

6dM%hI%. M,#N.{l93 M If d E O f by BCAP and particularly the implications of such actions for the integri-
M i.N M ty of the BCAP program and that summary disposition is inappropriate

. hb
14.t ._, , .J.f, m, , , s

. ?y Board's Ruling on Summary Disposition (12.F)p@cf. J; e , .+ * y ."..j. . g . , M;j,. cuw ,_ . p ;fNw$~rhW
p q .

96, < m%.I@i N . .f.* .y/. O . Applicant,s motion is demed. Questions raised by Intervenors concern-

hq
o x%. . . m

m;.7n. :|h; re! .g;m, A..:..

#c

h.p,C [g T 'M[8 C@*y$,f
[f2|M@ ing the documentation of BCAP's disagreement with S&L's recommen-:

MSh ,id dation on the thirty-seven Red Line observations have not been fully an-

+pp@d's,:<Q@v%,.r;fym;A'NM [. MMF#C3 ;6 swered and remain for hearing.,u: ye . 3d m
mg9%@w #..

4 we
I bhkk f$tf a ffj Material Facts as to Which There Is No Genuine Issue to Be
I Nh5klbf M N
.,eur:h..n.s.,h,mj[h,m.n.

'"' *

N h5 1. A " Red Line Drawing"is a blueprint of a piping isometric drawing
WW s j' W&..mmed
..

% yt on which field changes to piping dimensions or routing are recorded,
.

spy A m -M u9.3,m.g nm m.x <y;Q .c.T6v
:$, ; ic, :. . mm.- m'

.,
,

,

o 'i .
, 448

' ''

w St,,-. ..,
t .. ~; *

.

-}
.

. . 3 - .,

, _..._c . -a a~.. r*- n * ~ * " ~ ** '~.'T''''"'* '- m p,m '*s
'

. .

,
.

,

ra

. 6 , "g &

,



-

._f,=c
.t m.yg , ,.g s ;,. . x% gt.j . q ., ,

. _ .- . i _.i.;: w J .. 3k[;":y;3.p -}gQ+ ...jgg aL u .s.-..:, , m
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. . , ~ . .n . ,,.: 'Q w.|dyC -
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*
; .' r . - .; g . r. -.. sn. .g ,

typically using a red pen. The purpose of a Red Line Drawing is to docu-u . . . u

' @.ph. $ady$3/@. ,jg~h@Ml? ment any potential differences between the piping configuration in the

- , .

-

W hh% ,,\. M '?*f Q s? i'
N Od JJ } % NM architect / engineer's initial design and that which is eventually installed.

"Y(cT% 't.Yf6"QMEM! (Affidavit of George Orlov on Rorem QA Subcontention 12F (hereinaf-

a-twQ'ri' % WK 5'@"M~ad.y e ter "Orlov Amdavit" at 3-4).)
- t ~'M

Qa
2. QC verification of the information contained in Red Line Draw-

h8M$$iihdi$$%(&f ings is required by 10 C.F.R. Part 50, Appendix B, and relevant CECO:hfMb M h M M N: and Phillips Getschow Company (PGCo) procedures. (Orlov Affidavit%qJt9@ |M;:gypd.b

|d % g & ; Q' Y; + . w w r,q % : sy% w2 m 3 6'2 ,. ,;r p p ag 4 }
. dj. W.WQcfW 3. The BCAP Task Force initially interpreted the relevant PGCo

M|yp@W.Q2'f.M@T,dhd!% FEN procedure to require that there be a QA signature on each Red Line

MdhfS5h "MQ5 % Drawing, indicating that QC verification had taken place. (Orlov Affidav-

.k h it at 5 6.) The BCAP Task Force document reviewers quickly foundh$3-M
[C & MO.T;);.9..M.$.ID3k@g4'hy., thirty-seven Red Line Drawings for small bore piping with no such QC.e

M signature, and accordingly the BCAP Task Force issued thirty-seven ob-

Sk|%g.$fM*.y.F[v'W7%yM.; . 3 servations. (/d.),

4. In accordance with BCAP procedures, the architect / engineer Sar-khMhhhM hM bg gent & Lundy (S&L) reviewed the thirty-seven BCAP observations. At
$ 4 M r. M p$$ $ $.N g9D$ the end of December 1984 S&L recommended that all these observa.Mhh(Mi%%%g5 tions be invalidated on the basis that the Red Line Drawings reviewedQ Q:

h,t M by the BCAP Task Force (which were called "re-lined record copy

g@. M.. 4,....' T 4 W M w
.I' A M-thy' 3.qqq q p ( isometrics") were not required by the applicable S&L speciGeations orr a m

.' v. D.N ? MML.WM by the applicable PGCo procedures. (Orlov Affidavit at 5-7.)

$$. [.[.I.fY$kCMh 5. On January 14, 1985, the Independent Expert Overview Group
,t ? . . ? E s c;:N ' 9 cy (IEOG) identified a concern regarding this S&L recommendation. IEOGf

.MM. . . . n .y. R . indicated that the S&L recommendation was based on a technicality as

N.h@hyMi $a . .~
,p.??

. . .

dNh to some of the Red Line Drawings, and that the thirty-seven observa-

#dW J[hIh[hi2. .

tions were not invalid. (Orlov Affidavit at 7, and Exh. B.)
g $N;dN3.My@h 6. The IEOG concurred with the BCAP Task Force's proposed cor-

*NhN$bi, I[S.N. I!j%~ [ rective actions. IEOG indicated that its observation would remain open

h;;$M$M.[sg@fNT,%.Wh g until the BCAP's corrective actions were completed and subsequently

7MG: #,y.At,9 verified by IEOG. (Orlov Affidavit at 9.)

M;h h
7. In February 1985, the results of the BCAP re review and the siteWMW;7$Wh$

gjN Quality Assurance surveillance indicated that the SWO forms were not

tu , W[l'rhkh@!W.d@k,.f!b acceptable alternative documentation of QC verification of piping con-
@fMQtf-M0[[f. h M , M $Yifigurations and dimensions, because the signatures on the SWO forms$9
[i 'fd M .M were those of office QC technicians rather than field QC inspectors who*

& performed the piping inspections. (Orlov Affidavit at 11.)g- : m
Y | 8. Also in February 1985, NRC Project Inspector Ron Gardner per-

, .. M %[h .
.

es$ formed a followup review of the BCAP's response to the IEOG observa-w,
k.%ny,'g M N,tMf.? M 7 tion relating to the thirty-seven Red Line Drawings. At PGCo, he deter-M

, m.- ~@ ,.M. w u@m 1t4 TM.:~ mined that the SWO forms were not acceptable alternative documenta-m
'i,r e.S Fe
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d ,d*,I,-;97'df.M,. . Z.$M Q W . @$
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@$'c
I 'i tion. He later informed BCAP Task Force personnel that the BCAPt,

1 9Nhy Task Force should have done this research prior to submitting its Janu-QQS '.t QMjDld;IQ ary 25,1985 response to the IEOG observation, indicating that thek e * 4 . M,g; E, dE@3 7); g cf : Q'7.'C,NE|8,Y/E.G thirty-seven Red Line observations were invalid. (Orlov Affidavit at
12.) On March 8,1985, the NRC Staff documented this inspection find-7G J,. ' .. 'M 6M ing as an item of noncompliance. (/d.)M*Q$'k,.'d.,q$$th:hM 9. In response to an NRC Staff recommendation, on March 22,

T'$b,QE. JJ,h?%.,WM M . S. Q i % 5" p M ; g1985, BCAP QA established mandatory hold points which prohibited
If m,,.ds the BCAP Task Force from invalidating any BCAP observations or dis-C;m.m.9 *c, 2. u s

1 /wh3ME8 .]mp. y-m crepancies without BCAP QA review and concurrence. In addition,
> . .

.

hMh BCAP QA reviewed previously invalidated BCAP observations and dis-
MIC.gU.I crepancies to ensure that sufficient justification for the invalidations
4N,g[@i . ' . OM;.'|WyW.t , $ . d /ick V J M d.l

exists. (Affidavit of Neil P. Smith on Rorem QA Subcontention 12.F"2d f;y6[J.D[NNJ (hereinafter " Smith Affidavit").)M, .i.4 ,.,;,s . 2. %,e ,4'm y @N $: .. , .w :m
.. ,3.7 @e

.

.

G e.~

W n: t ,~, .;MJ ;g.m5. 7-[w'.dNG,m ROREM SUBCONTENTION ITEM I2.J

. u m

q.Q, n . ,~.? .
,. c w1; W. h .

':'.7 Mcd, [d,Q.'% M yYW[if
t';* ,7 W . f j/; I 'O i h /.?"?y

123. In two areas. supports / restraints and piping runs. deficiencies were identined

Mf-h, kJ%.hp by the NRC CAT that were not identified by the BCAP inspectors. On the
'

.,

/ , 4'g {'
S 1]y:pf

' f '

basis of the lirnited sample overinspected. it appears that BCAP inspectionj,7g, 9.;'g ik . ; Q'$., effort needs to be irnproved in areas of supports / restraints and piping runs.
- ..1.

. 1,, s.; . 3 :n .. - > . . ,, , ".."g :
_w

.

T Go . , MJi ? ' 1 Subcontention 12.J is based on the results of an NRC Construction
:[ f ,', Q pp y y Assessment Team (CAT) finding. The CAT inspection took place in

.g, 4 3, ~ bgyK December 1984 and January 1985, early in the period of the BCAP Task

AnQ.3 '$; ^Mp. U.M|7 y$#7 m Force inspections when only a limited number of hardware items had,
.
.m,

Y T. . been inspected by the BCAP Task Force. In four of the six areas overin-

y$k.hY[g4QSygq@g'M
'

Qgy spected by the CAT, there was general agreement between BCAP and
W 5bhhh CAT findings. Deficiencies in piping runs and pipe support / restraints

My? ;,pW/,/$.h,,M$$!M%NL *f were found by the CAT but were not identified by the BCAP Task Force6

k 2(C.jlM@$;$y;fy|;$d$
$-(gg%geg')M4h inspectors working in those areas. The affidavit of Ed Shevlin, the

(,9% BCAP Task Force Lead Mechanical / Welding inspector, states that by

Dry 4;M.;.
f M, ' p.Mk his (Shevlin) count. three mistakes were made by a BCAP Task Force

$M%$@k inspector in inspecting pipe runs and two BCAP Task Force inspectorQ.dd mistakes were made in inspecting supports / restraints. Other differencesD,;M *

I M W if[ M d I. M Ed 'd i.? Q 'I between the BCAP Task Force and the CAT were attributable to the in-
*

N:M, 92 3pdg sI, YD$d structions given to the BCAP Task Force inspectors or a different inspec-p i

$@% g% G P %: gg M,,b
ion technique. In its motion for summary disposit. ion, Applicant con-M

f% % t. . .
, ,

.

e
cedes that in the two areas, piping runs and supports / restraints, deficien.

I.N 3IPkh h5Mf cies not identified by BCAP inspectors were found by the. NRC Con-

M kbsh$C1d, h[Qk%D. M.h,%, .h struction Appraisal Team (CAT) but argues that even the best inspectors .
~ ,

w

- Qh.u:@d@a
make mistakes occasionally, it is unrealistic to expect perfection in QC
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. lQ f [[ % ,
inspection activities anymore than in any other field of human endeavor.

' '*
.,

,.

,1J7yQ j Applicant also implies that because BCAP inspections were just begin-4p.y ' % g
ning in these areas, BCAP QA overinspections of BCAP Task Force in-. $ K '. 7 47, ; / V,. 1

.

, .1 spection work had not begun and would likely have uncovered the same.y. + . - e. g ,

w y ( g ., 5.y . y . . . ~ . - deficiencies identified by the NRC Construction Assessment Team.
.J -- , .

. .. _ . , - d5M.Wkf , In the area of pipe supports / restraints, the BCAP Task Force reveri-
M.)d[Nkd[Rgy.Q; . .;, . fled all attributes called into question by the CAT findings on all pre-V G . -gr ,

Ay; Q.M,MM*N.', JW c viously inspected pipe supports / restraints. In the reveri0 cation program,
DMS,WI.@&[.:
[N,N't'j[N;ib'(M.' j I k

no BCAP task force inspector reinspected his own work. The reverifica-
f 'i, tion program for supports / restraints resulted in only twenty new obser-

,D- @N/ vations of which only eight were attributable to inspector error. Based

);M.Mh@r$:jg.2:[p;fj9@k't
> [,Y-h'. d'
e gj Ni- ~hM. on this reverification program, the initial BCAP task force inspections

k f 7 6[B for these attributes were determined to be greater than 98% accurate.
ty ., Mp !N. .n , -

(Shevlin Affidavit at 26-27.)
%). d, 4

m*,

. :6( 8 [y ' f - |' ~ ~ < in addition to the actions taken by the BCAP Task Force in response

A,.4 , dyp y .j.'; . . :- . , to the CAT findings, BCAP QA carried out an overinspection program
in which from 16 to 23% of the BCAP Task Force inspections in theU .F5;fc; /r W.p d -

.
,0 .,; J r%n .'g@.y E. ! . *y .. . , -

. n! n
-

--| K * pipe run and pipe supports / restraint construction categories were overin-.

o[f.N,3phM9M'y G spected by BCAP QA inspectors. The acceptance criteria for agreement
'.- j.

:ge
y ..- between BCAP Task Force inspections and BCAP QA inspections was

. , ,, ia' D 4.Q.;j.y'f ' ' ,
-

~ , ;, - ;c,; Wh ' set at 95% for objective attributes, and 90% for subjective attributes.
'N C . '' / ./''i The BCAP Task Force inspections exceeded these acceptance criteria in' *

<

each piping run and pipe supports / restraint construction category,'' ;y -| y \' o
' (Smith Af0 davit at 15.) Applicant argues that tne afGdavit submitted in

,

rrq.,,x.g- : ^ ,
,

t' .
- support of this motion shows that there is no genuine issue of material'

' TN.a [.. , O.fm. d. fact to be heard with respect to the adequacy of BCAP Task Force in-
, 9 5 g. ' . nit ft: W.- spections of pipe runs and pipe supports / restraints. Applicant contends

.

,h$%%c;d%h:d that its inspection activities for piping runs and pipe supports /re'.,traints
l

u .W @%
complies with Criterion XVI of 10 C.F.R., Part 50, Appendix B. TheM.

j W N W % | M M@C Q D +. W O W
$rq.NnW'

# . o.; NRC Staff agrees. As a result of the CAT inspection,in addition to a par-
.

; f@ T.nUQ ~yq
ff,

O@D "O
tial repeat inspection of 160 previously reinspected mechanical pipe sup-;,

, y'%'Q|, /,,% ports, Applicant revised BCAP instructions for inspectors and additional'

t Y; @f k OU.h '. j f.-
training was provided to BCAP inspectors. (Gardner AfGdavit 12.J.'

ep. ' M;;7$hf ';, r.4 Item 11, at 133.) Staff afGant, Gardner, opined that these corrective ac-

,)d$y.NNOA$fD,.fM
.

G
tions adequately address the CAT Gndings and subsequent inspections

F8h, i,$f "hM of BCAP inspector performance in these areas provide further assurance

th? g e W @ 6 h3 % . }N dW that the BCAP inspection effort has been satisfactory. In his affidavit he

k: N @ W) Nhk h reports that tnis item will be closed in the final BCAP inspection report

QMM 'i t h k/ M expected to be issued in February 1986.

h 'h . ,

YJ[Ub} 4-M .%1W/,p.@f7
Intervenors disagree with both Applicant and Staff and contend that

@ Edison and its Braidwood Construction Assessment Program (BCAP)

M.)[iN{.3 M, .% ,Mf; oN, E, id3 have failed to ensure that conditions adverse to quality are identified
s 4

.,

** s; 'o,~ ,p.>,

-
-

,,4

;7 7 . ,e 451-

t
. .

-

.
,, . - . . . . -

'%



k E

L,|4 ??Y5.Y Y. ' k ?$Y 'N '

*
,

4 3M_y = . . ;.w ,
, , AcO.q: <1

~ %. 5 .* -
,

. , D '. ; '.c' ,- "

w. a.: ..
. .- ..m .ww,

. . + r. .: n . . : ,smgy% -
,, p 2. L M, L.. 'a.w. m;m.c~-.w.u m.a-- U-~ i i "

eg;.:n ;< ;; e .mny
- .s '. n .

;

. . . . .

, f 1 A,y >*
. . .

.,7;r.

- v. ~

.. s.% - .,, ,~ y
. , ,,

.c:
a ...g..p:..:w .p

~ s y a ; . % . '.; %x-Qs. ?w;o y.
n. .

.*.
,w

UM< c;S A.pfh. i imf and corrected in a timely manner. Intervenors contend that the Con-

Mh.;;c..h.e w'.$kh.y[yh;g
mf

f/-SF'@d
WY;:h struction Sampling Reinspections (CSR) are at the core of the BCAP

.j Q effort to assess and establish the quality of construction at Braidwood.
sM . ,d M. e A M.. , /. R ' Serious questions exist as to the effectiveness of the CSR inspection.w.. .

gDh,$@/b9/M, w i p W ,p' y% p,d % !
f

. Q'ig";pf effort. In their answer to Applicant's motion for summary disposition on
$$ Subcontention 12.J, Intervenors cite additional construction deGeiencies
kW which, they state, reinforce the CAT Gndings. Intervenors cite inspec-MMMDMM h)iy%,

. tion Report 85-02 of February 13, 1985, where an NRC inspector wit-

1QNf4 M Mrf!M(W.h 8nessed overinspections of a concrete placement and noted four deHeien-
] @ hjQM f.9f, d cy items not found by BCAP insp;ctors and an overinspection of electri-
.Arb.y % :W cal concrete hangers where additional items, again not found by BCAP

MA'[h,h$$$M,%h(MM $Y inspectors were noted. Intervenors contend that certain portions of Mr.
kji'N k % M i 3NYrJNhdy,;g$|hi.{ Gardner's afGdavit are unreliable based on (1) failure to aflirmatively

p @g$ h d[h k T [Q 6 9 %
demonstrate competence to testify on the matters based on personal|. .

,q/..& s c knowledge; and (2) impermissible expressions of opinion as to the ulti-

5 @$MdU.}dhh M'hMh
Y mate facts. Intervenors allege that 17 of Mr. Gardner's afndavit regard-,g g ing the CAT inspection is hearsay and not founded upon personal knowl-

:.|N @ M Q[ k y.d. M Y ;.g %-
'

edge and Mr. Gardner's statements in 112 are opinion as to the ultimate
b.. ,W[M/jM R facts and are, therefore, unreliable, stating that in his opinion that item

l$1MS d'$ h 12.J will be closed in the Gnal BCAP inspection report is mere specula-

[4. h,',di $| ^ [,' ?.:'" }N . tion. The item remains open. Applicant and Staff both state that with*
,

tnUT.;)p .c
'

, g. ,G.AM- regard to Subcontention 12.J BCAP inspection elTorts were, in fact, im-
.

.$..J.4A proved in the areas of pipe supports / restraints and pipe runs and that In-
*

. s

s.x, p . ,

I [f ,i h.N y ~ tervenors have not presented any information during discovery to con-, , .

]M h . i, ~ .' 3 a] Q u .. trovert Mr. Gardner's or Applicant's assertions.
sw w:n : ;v .: wp p , w . W y : g Y : m ;m .v-

h SN,d3@;m y$n/|
N h8a M,i5 Board's Ruling on Summary Disposition (12.J)y 'h&:&y nkA 5Nhh D The Board denies the motion for summary disposition. The issues are

A N@,?. N[ p% jWs,N. V '|$ g N R,
T t apparently still open with respect to the NRC Staffs and the BCAP's

EM;i) GN. $ 4* Onal inspection reports either not yet completed and/or not part of the

't'g$my.NE k O D dD2f
? M M;' 1(.j b y*. f; motion submitted. Staffs and Applicant's experts should be subject to

*'

'.M questioning on their conclusions at an evidentiary hearing.
/,p||p rQ, 4,gWp ' m. c.M, . t W n . ,
:

c h pW. ~
y r c y g g m .i.r.: M.j. N q d;n .eM.-p, , 'Material Facts as to Which There Is No Genuine issue to Be

, Q Qp. + 4 a .t -

g N %m.
j.n r on

qa e;,j b .w &p M W . grp &% 4 Heard (12.J)

%)hd,7NM g&@
a

M7j.j S( - 1. As documented in inspection Reports 50-456/84 44 and 50 457/
, $/ai, MB 84 40, an NRC Construction Assessment Team (CAT) inspection was4

j- thl! f.fb $ per' formed on December 10 20, 1984, and January 718,1985, at the

f.MfdMh/g[[.Qd Braidwood site. The schedule for the Braidwood Construction Assess-
Ti Wg<.hW-i ;,. QUE ment Program (BCAP) inspections was such that only limited hardware. p. .. : : .1,. p : p . n
o , ,

.[* i
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samples were available for NRC CAT overinspection. It was possible to[.'N *. *"'
-

' ' ' overinspect a very small sample of hardware in the areas of pipe sup-' . I' *-' '-

. 'j , ' ' . . '- ~ ports / restraints, piping runs, HVAC supports and ducts for welding,' '

.

': -

,f- M .' HVAC ducts for configuration, and conduit runs. In four of the six areas' ' '

;. .

that were overinspected there was general agreement between BCAP,

- ' . , (.. '
'' '' '

3..*>* ''y @|
.-

P.J; and NRC CAT Gndings: in two areas, pipe supports / restraints and'

. .

,' j | c' "' piping runs, denciencies were identified by the NRC CAT that were not
f.*' W ..* h. i ;.]P;.;4.',

*
-c..

', . /, identified by the BCAP inspectors. (/d. at A-1.)'

,.. .

2. The BCAP Task Force inspectors who performed inspections of
sv.A _f , . g, b .w ,*, ' .S-

piping runs and pipe supports / restraints were all certified to ANSI-. . .c . , . .

,

,te-~t- 'o'
' .Q ~ r . -

,, '

e. ,; , .- ,. g : ,*"fV' N45.2.61978, Level 11 or Level 111. Their average quality control experi-
,, ,

' ,.fD[.Q.. ence was approximately 9 years. None of them had any prior involve-
g, u c .~ y,[igh, fe',/- d. 9.W.3 ; ment with Braidwood. (Shevlin AfGdavit at 3-6.)

;'N".~''' 3. With respect to piping runs, the BCAP inspections overinspected-
*'; , '

.

by the NRC CAT were associated with four isometric drawings. Two dif-' ' '

.' ! :." .' p .g ' q. ferences in Gndings were identiGed, both involving the same isometric| 4- , , .,
,

'

.j;. -

,

.A Q *.,,,y.!)/- f. i ,, i ' drawing and the same BCAP Task Force inspector. In one case, the
,

. p ' 3:C i g , . .. < BCAP inspector had failed to add to her measurement a "take out"
,

*

' ' ' ' "* N' dimension (a dimension taken from a table when measuring a curved,..

', ~

*l+'>'| section of pipe). In the other case, a mistake in the isometric drawing
", 'f . ..

contributed to the BCAP inspector's error. (Shevlin AfGdavit at 1013.),

.-'

' '' 4. The BCAP Task Force Lead Mechanical / Welding Inspector, Ed" .'

Shevlin (who is certiGed to ANSI N45.2.61978 Level 111) discussed'
'

,t
.

these errors in detail with the BCAP Task Force inspector involved and
,

i ,' with all of the BCAP Task Force inspectors reviewing measurement' *

techniques and the use of "take-out" dimensions, as well as reminding
. N ' I , ,p-

*

. g y 3 ,;, them to take the time necessary to do each inspection correctly. lie also'L..'. . . . . [ . ..
. ,.,

<

2.M.! vM%My directed two BCAP Certined Lead Inspectors separately to overinspect
y',F.;f y,',;, .(.7 y M[dW'#4.,. O. . M.. ii. 4portions of the work of the BCAP Task Force inspector who made the

.

4
.

.:/e w% & "*,.,
p}p'm. r. , . ( * y y,M'[f his evaluation of the circumstances. Mr. Shevlin advised the BC AP Task

.t , . , 7,4 J errors. These overinspections identined no further problems. Based on-4..4y ,

Q}.,.'
'' *

; ,'*

...;*5 - Force Director that the errors were an isolated incident, and that no fur-, '

, ,, f f // ' . t ther reverification of piping run inspections was necessary. (Shevlin Af-, ... '*
- .

, A ,eO !.7 U - Gdavit at 1415.) The BCAP Task Force Director accepted this advice
" f '.?> .

y |f,i . i, [ '.|,: q '.|d N % , ,f and allowed BCAP Task Force piping run inspections to continue.

,;2 7 . P. MW.(i,;p c:t (Kaushal AfGdavit at 4.)
y,MfMj;f:SMW NDd 5. The NRC CAT overinspected six pipe supports and restraints

Q g (/ nM. h h. I k !*fc5M. QhA(
5.D which had undergone previous inspections by the BCAP Task Force.d. hS

?.' M. kdjn.hi The NRC CAT found that three of the pipe supports or restraints had
; g discrepant conditions not identined by the BCAP Task Force inspectors.

.p' . e g; yg%) gj'g],hpMge./ (Shevlin AfGdavit at 1719.)
' '

.

*

[,'; ,';, f '3 ...

'q ' . , ,* .,
,
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<'J it -:M 6. Upon investigation of the CAT Gndings, the BCAP Task ForceM;}J ';y :@,h '' 'p . , %.i% jM Lead Mechanical / Welding Inspector, Mr Shevlin, found two items,y

'.;Ti 7. - M i,.,. ' @ N M g 'g to attachment location along supplementary steel) where the instructions

' -

t .

;. .
.d. :: a M. m which he attributed to inspector errors. He also found one item (relating..r .

Q,Tl J. .) y
2',-

I:: m,'. i.f' given to BCAP Task Force inspectors required clariGcation. Finally, one' 3. Z .- Q< _j N 1 ' h:. c.M r.. p
"". [, (.:4.,, S.sl W 's item (relating to verincation of vendor fabrication dimensions) had not

,
.

e.w v .3. , 9 " ,.. . . a |.. f, M, sm, hitherto been treated as within the scope of the BCAP Task Force in-m,j. ,

. ..

.a.. ,e.,tW e. r,;@: ~ . /,:;4. . spections. (/d. at 19 22.):

@/i. $yC .,[..
.. ..;. r (.7

c .

y y , J. n p ., y , -|16s Q % /. 'p
7. In January 1985, soon after learning of the CAT Gndings, the

<p H, BCAP Task Force Director suspended BCAP Task Force inspection ac-s vu

'QfQ. ? i '[ m . . .
c. . m ..

tivities for pipe supports / restraints and initiated a plan to reverify those
.y.,

... ..

|,$g.M; J /,7 : ,1.'("3 &W : c '...called into question by the CAT findings. (Kaushal Amdavit at 2,5-6.)

' M ^3 ; q7 ;/

i aspects of previous BCAP Task Force pipe support / restraint inspections
!0 h7

%e p '. a %:.j h;5, '..
'..'bn.

, M_w .
. o m '

8. The reveriGcation program covered all 160 BCAP Task ForceM ' ,%gCc. g. v.M. , S y , y7.. . _ . pipe support / restraint inspections which had been performed through

. Y d . y 'Ici j '. 3 , % 'J t7 ' d* ' '.' January 18, 1985. The BCAP Task Force inspectors who performed the
- Q$ m, ;. : e, reverincation were not aware of the identities of the original BCAP Task
yj,. ?",,;y , ( j' W p ,g;;.t.#.Q.: .; .

-

, Force inspectors or the results of the original BCAP Task Force inspec-
A. s g .v. * . . " u :' tions. No BCAP Task Force inspector reinspected his own work. The.

'',('' '

X. _
* *

', reverincation program resulted in only twenty new observations. (/d. at
' '

.7 , 6; Shevlin AfGdavit at 26-27.)c, , ,
y- ..- , .

'

9. Following evaluation of the new observations and " feedback"- ';
-

.,

', ; r. - . . ,
* *

training sessions with the BCAP Task Force inspectors, inspections of,.

; ',[.'
'

supports / restraints resumed on February 1,1985. (Kaushal Amdavit ati?j .

--,,
'

6.),,. . , .

, _,.e i, . , ;; , - 10. After the CAT inspection, the Independent Overview Group
- '

,
*

' :e / .c. c. ,R . . and the NRC StafT performed numerous reviews and overinspections of
#ph j . gymf gj.W.%- BCAP Task Force inspections in the mechanical /wc! ding area. Neither

%fs%['hikNMQ.hhM.. IEOG nor the NRC Staff ever issued any other observation or item of
f} y .. y . Q W noncompliance with respect to BCAP Task Force inspections of piped .

,7%p.} '; , / Q' g g, .;; .,S/Tt runs or of pipe supports or restraints. (Kaushal Amdavit at 7; Shevlin
7.; f,'S. 4: rf,M': Amdavit at 28.)

3

-

Q 7 ., .P 11. In addition to reviewing the qualiGeations, the traming of the.

, r. ,

J ' ? d '. , y, j, . 3, e , ' ' ' s' BCAP Task Force inspectors, and the instructions and checklists which,,; ;.

'.b h>g,.h [O.[y m$Jg .
4, .-;;. , they followed, BCAP QA also performed overinspections of the BCAPy,~,- - 9,, . Task Force inspections. Those BCAP QA overinspections were justz, hNhk)/ ',.'h$' beginning at the time of the NRC CAT inspection and had not taken-

yh s p... W M,,M . :i$sM. .,i place with respect to any of the items overinspected by the CAT. (Smith

:[.[N.%pp h
a m,pW||; yggyg , p Amdavit at 711; Kaushal Amdavit at 2.)

.

M hfd h M h,
h,4 y|h. ..;r [.'.g. 'p@yy| P f.

12. For the Gye pipe run and pipe support / restraint construction
p 3% 3 ofa categories, the percentage of BCAP Task Force mspections overinspect-

tcyh.. l T., ed by BCAP QA ranged from 16% to 23%. The acceptance criteria for
, $ ,x , ,9 g., * , , .' bf " ,y ;. % * .; e; ss , ,

,
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Q , ,. ', ; ' j ' cj"![ c .'. ; : ,, agreement between the BCAP QA overinspectors and the BCAP Taskv.
- . .%; Force inspectors were established at 95% for objective attributes and

,

. |.F' ,n M .. . /.', - f ' . . f |4 3 90% for subjective attributes. For each pipe run and support / restraintr.@ . M 2(... . -.1
U. W ',;' .c. y 6.*' M.N...C.

construction category, the BCAP Task Force inspections met these ac-
%. , . . . a

"*p3 g,. ,C . , * .. .G.v. ' W .:: /; " ceptance criteria. (Smith Affidavit at 12-15.)c
v ..,;pns .y~.x 4 n].e.w*y..: : 4 .* ;;, ' r . ..C@n

i.y.
' n. ,n t,i ~

..
u-

RORESI SUBCONTENTION ITENI 13.B
. :

:.h: .m^ 2.WM.y'.% . ;s : . *; i- . . " f/1 .. 13. Contrary to Criterion XVil. " Quality Assurance Records," of 10 C.F.R Part

@k7hl!.' . .,
;g g c3 .

.i,k .' k I, 50, Appendix B. Commonwealth Edison Company has failed to ensure that'

Ttly " "i ','.Ol* .*,f'; jib ''4 sufficient records were maintained to furnish evidence of actisities affecting

W '. / : .1. . i =n"-
quality. The records are to include at least the following: results of reviews,

4.4,k.ww.7 4.- g/,?. 4> > . Jq. k'
'

Y f.1 % m> . .nspections, tests, audits, monitoring of work performance, and materials anal.

9.M5Q.;f -u (|4,f; Q* ,p'M' Q< . 'j
i.

t, p,f|

G. L.** yses. Applicant has failed to make such records identifiable and retrievable.

P.[s'[, W. '.hgW':, y#;-i .**Qf M J / ;'.' Ji j.
- ble. (Inspection Report 84-43/39, Exh.19.)

,; - 2 . ,6 4 - n '. . .

'- ; B. Sargent & Lundy Engineers calculations which prosided the originaljustifi-
~[,|49tc.y(.{. f . A,$ .cl cation for the factor design methodology and magnitude were not retrieva..; .

'J7.fsr;7.V.;C ' ' ,"Q ::q: }. -|J.?
g' Q G_ g"'I ".. .*Sc'(Y.:.C +Z

- ,.
.

,

- , =,- .,a3.,,,*
. . x

<.p , . . , . m.4 ;1, e c . .. .
,

,

p.r .. g$,',,1 P. l'!) '$/ inQ Board's Ruling on Summary Disposition (13.B)m.

j'
,

. . .

~. We grant summary disposition to Applicant on Subcontention 13.B.
n ,.s .y ,

C'/ ,),']C ~ , ./- g. q , " .
To facilitate preparation for hearing on the other issues, we will issue

..

'/{ , r 7 .;- JJ'.
, .

our full decision on this issue at some later date.' "
M,,,.~,~.,_ < . . , , .>

y <-,
x,a .,'....e~ ...=.q

^

,,

-*: . k. , . * '

'
> .

' '

.

ROREAT SUBCONTENTION ITENI 14.B...c'
.,

..r* .a w .,,C:
. ,~ - ; . : ...c. .

-

~ . .u .

- ' i ,7 t 14. Contrary to Criterion XVIII, " Audits," of 10 CFR Part 50, Appendix B, Com-t ' r:a. * -
. . . , . . .,

M f f.d UM/U.'N I',b[ monwealth Edison Company has failed to ensure that a comprehensive system

ME Q)dNtf . h / f f
of planned and periodic audits is carried out to verify compliance with all as-d.N h

1 ., # pects of the quality assurance program and to determine the effectiseness of

. . . .. ., ,. M~<.)3$ $h'Aj|s.'!,-1.;d/. : . H % Mc the program. The Applicant also failed to ensure followup action, including'

e :v.f t m, < .y2p.
- .w, . g, r

f 5' ' qp.u.h_I' . ' ' * " "''.

^ fff }s
. < vg;f Ty/. - d a q.f. q n,| g,.*. B. A special NRC QA inspection report May 7.1984 that:

,

, .
d. .u-

.

. .. w . M. .) ,
, , .'M . . ? .. vy sy Mechanical contractor Phillips, Getschow, Co. has not established and

s @ k* U. 'f 'A @7 * j, r, u .
* .+ . *

'Mi't .MNh executed a plan for auditing the implementing procedures of the quality'*

; 2/?,.f.,[, .'.[, * E . |;. j< .j,*Q+|@$'i'
assurance program on a period (sic! basn to determine the effectiseness

; .

"?' of the program in accordance with the Phillips, Getschow, QA Manual.
?"%.p.Q ;| q'pp.,ggf*' Electrical contractor L.K. Comstock Colt..K. Comstock Engineering

c . .

4 , h'Ni . '. j @ %"k;3@($ Y% *

MA t %"M;.d.NMh,h % annual schedule of planned and periodic audits established as required
Company auditing activities neither conformed with the comprehensive

N. 4,k[v/ .h .
O .

by QA Program Manual Section 4.14.1. not did they verify compliancedc Y, 'MhicMk
%g ;.,f. ,I '' N O. @$ f,'| h r %..a. C.g *

'

o
. l *).f ' . with allaspects of the Quahty Assurance Program.

,1.
. yt. . / * , f. * <. [; '~
7 .,

i ,a; . . . * -
, ,

,

*
i .

,

.
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. 4 ,7., .' :. 3,

' n yp :.: . .- .. 3
,

.1

v .g. .t.e..
s.,

y
. -.-n..-

L.: d;.. v
.. ,;a ... -,,a- -

/M(% ;m; d L 3. . ; -

M p y.~ 4 @i 7;' M, -fy
,3.,"

. .
.

f/ .- * HVAC contractor Puuman Construction Industries, Inc. did not meet
M y .V -g , .. ; ., their yearly schedule for audit activities required by their QA Manual,
NN'/ 2h 'c3 Section 18, in that the following implementing procedurcis] were notDM.5

.. * ' %.% ', ." sf & q*:.~ k U; , [ ,t,j ?' audited:

H<mq. , db ,' ,''M: [. , . ,.' V i..
- B 5.1.F. HVAC Repair Adjustment

*
.

% t., -
. .

'( Y;r? % ?* *1

Yj.;"'Ekl-[y.1 m. a,< que y. - m , .. - B 3.a.F. Design Control
-

Yb N, ..
q%aeg i r;.:cf; . ;3' [. g. - .. . , q'. n!W - B 9.3.F, Expansion Anchor Installation
.. . .. m - .

f -:t 4 ,. ,

A#.Jd ,s ;*iN.W . M h,Fip
( Ay*"6( N g ;f "Q:. Tij%M.,SQ Q-

- B 10.2.F. Visual Weld Inspection
M -%Cf4 - =%4.t M-# Edison's audits of the instaHation of small-bore instrumentation and*

y .,p'y h [. C.,DJ };-j$. p -Ni . process piping were inadequate in that contractor hanger design calcula-
o r

5 -

[m 'p',*''i.y: .d, mQ.,33R.p:{x,yk
gn h g;MiM.s r hyg tion problems were not identified for more than two years.

s. ~w
T

-S, dqe , g g S, . . o; g y g#[/..L (Inspection Report 83-09, Esh. S.)
f & %. . ,G.x .~ .

G< ;

N k S-I.d; ;.5%dfDDilhMh {Nk['M$$Nd|Ib,hi Subcontention 14.B lists four separate examples of a single item of
. noncompliance which was identined by the NRC Staff. These four in-

3/$y,J.r.g,W;; M k D{

iyNN /k Npyg,M.WQfp stances are alleged to demonstrate collectively a failure on the part of.M W, Commonwealth Edison Company to comply with the requirements of;

$k.NN
M.c.M|h,.p|.k

: . Criterion XVIII of Appendix B to 10 C.F.R. Part 50 which requires that
'

.
,%,.Q.?p 4.U@n.y a comprehensive system of planned and periodic audits be carried out to

3.g.p, ~- .- .. Aa
.c . 1;p. wfyjgg veri 7y compliance with all aspects of the quality assurance program and

W QEl...;74 "",i1.?p,qo- to determine the efTectiveness of the program.-

p'*" wr . ;
'

*[ Applicant concedes that the first three examples of noncompliance
.

, ,

3 M,3 1 (
'

';% listed in Subcontention 14.B represent a violation of Criterion XVIII of.

,

10 C.F.R. Part 50, Appendix B, but argues that the examples of non-j d, f.
.

...,

~ . y ,,' L - .'.(. - compliance properly constitute only one violation of Criterion XVIII:. **

w J , ',,;. "
.

,
,

'

and that the noncompliance occurred because of a differing interpreta-.
;,.

,

, ,,

a j. , tion of Regulatory Guide 1.144-1980, the Regulatory Guide which pro-
.-

-,.n,- g
J u . 3 ' 4 i G , ,' ' '~; M ,k vides guidance on how to achieve compliance with Criterion XVIII. Ap-

$,$j&N, c., h ,Q5G.oN[. p$ q. tive corrective actions as independently verified by both Commonwealth

.

M plicant states that the contractors involved here have undertaken effec-tm
W.,~SQg g.

.

MMIp;p. M.. W @,. .-m .- , ?_.d,,r '.9
M .-r

h% .s$Wh*l,.W i Tg?@W
7 g Edison and the NRC Staff to resolve the noncompliance and to preventd

4.g .. %. Lif,. W.g., - ,. eg,6M, + . M.J .+V ?.C. M
4, Applicant argues that this item is not a bona fide item of noncompli-
recurrence of similar noncompliance. With regard to Subcontention parts

Qy ',"4 gy;'Q 9'%X,1
e ...m ~ .j. . n ., . ow,.

T.S'FC, . ' / W Z,'h.; c ance but rather simply a mistake by the NRC inspector as to the dates,

*i'p on which Applicant's audit activities were required. NRC Staff agrees
. %.T.N . . ' & # g ..44W, . y , .W .p;,L,.R, oM.p @y. with the Applicant's arguments and supports the motion for summary

-

,qu y.y-

s g :. . . . a o. . . wWe disposition.

hf h j|dj On t e first three items of noncompliance, Intervenors argue that Ap-

[,^ht:WS[.;as,[.4.h[7r%[g[f@
!

plicant's attempt to achieve summary disposition must fail for three rea.

$ K( % I M)EM , h$ [p
/.%N sons. First, Intervenors state that Applicant is attempting to rewrite his-

k M W (h-h tory to make it now appear that the violations of Criterion XVill were
h at;r

.W:/ .,!,;',pi" ,P .&. . ]%. ..r -[, ,v.Q |p.i
merely the result of differing interpretations by the NRC and Edison,

&s&ufa , . r,,6 ., s 3 : ,+.L~
<

* p ( V , .4 : t L*
.- ..

.,r sr <;
.g, .,s'

,
a 4

3< ;< i 4 ..+:*To''.,
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3 p 9. m,. s qm .%, ;' y .- ~ q(;x,.,
s

.;n.
.. c.

. c..g,a w:yegv.s.w|.;|! y, * . . * e . , , . . - .
~

.
my .u. .

,

r z<.. -~...- ,.

?, |.c..'<g y.q2.:. g'.y^ :/ps ,L.i '")y ,
.

.

.qn -c' , y~ ~~L.,;c ; . c'
;; ,%n.S.,~q

-. ..
y . m <,. x q. eep_ ,_j.

.

|
. .

.
6

> 'ni' ,s.'.,+-- .- .

,a y = . s .: . ., , .
.,f .

u .. .

. . s
- ... -

s .. .- - -- . _. .a . _s_.31 _ _ , . , _ , jg -

,

. > -

., .
.

r . c. . .

..

. : u- ~;

W;R.O.wJ' ,

'
- ~

.
~ , , but that this is inconsistent with the evidence. Secondly, Intervenors<g. )< - *

. . w . . . . ,

allege that Applicant does not provide competent evidence to sustain its#,,. y ,
. ~v

7
. - allegations of material fact. And lastly, Intervenors claim that important

@f ;.I , , '.. ., - ' , ' ,
'

f
,,

.

discovery is still ongoing with respect to this contention. In summing up
,

'

O.
~

1
.

. &>E. their arguments, Intervenors state that Edison's motion is inconsistentf.G7'M q . . 1

.; '. with the evidence revealed to date; its material facts and supporting tes-j.9 J ., ., y (

% ! M. $ M. .
,

' 1, ' .' R . timony are not competent or reliable; and, there is still much discovery
m.,- . s .

bl./ N <|i .
2|A7. : . q. U

.$%p{Q,;}.n&,:' . ".g, 2.;o .,?.
,, 7,..

.

to be had and questions to be answered before any of this subcontentiont. .

. g . .. , is ripe for dec. .. .

ision.

@ ;.|g y. y' A'7h 4w. '.3 . ' .,q . -
*

. ,1, ,

.

, . We agree with Intervenors on the lack of competent evidence to sup-
,,

C.q..A,(,, ".'
.c a. .O. . < port the allegations of material fact. For that reason, we have not accept-"

mM.aQS f'. ' y ;f ' N ? ?../K . ed any facts as not be.mg genuinely in dispute.
- a:n. . ~. . . .

.,

yd # About the only matter which does not appear to be hotly contested re-
g!9 ?; ."f.M|c ';4fF [' ), 2 *.'n lates to item four, concerning the mistake by an NRC inspector on the'

.y@.N;' j .g | [ ' , ~ "'| 7 '' s , i
,

dates that certain work was performed and audits were required. Interve-'

6;5 ~ ,' , .1 , . .
nors appear only to question whether these audits identified contractor

@k. , .@ % ': ~ '' - [ ijd .[.".Jjfj
hanger design calculation problems, as required. We find Applicant's

-n .m J ;r. . . . : and StafTs affidavits to establish convincingly that substantial audits, ''g. : -
*4 2. .,W * *. ' , . were performed on a timely basis and that no further matters need be

wa4 .. ... heard at an evidentiary hearing on item four.' '

y;; n ni ,. .- .

.o . . .:. > *

<g:p .

-

' . .
- Board's Ruling on Summary Disposition (14.B). M. -

.

w . . . ~ .1
"m '. . The Board denies summary disposition on the first three items of non-1 .

.,

. [1 .' ' compliance and declines to accept any material facts in advance of the
.

evidentiary hearing. The Board grants summary disposition on item four'

j i E ly 7 o

pbg q . * , .,', u. , .~~ < and will issue its opinion at a later date.

m. a.1g.Q., . 4
.: .u w .. a.

n 3 w r , . + ;, . - 4 -

( pw n$x. C %M.y .5 'y;gG '.y' ::yw; order
:

e.v y:p.s N .
W y .. ,

.%.
n' ' , ,' '. 7. W . For all of the foregoing reasons and based upon a consideration of the

..vn~.',,,s -
.Q. x .n. . ,

< ..w . ,
m. . ,

p '. *

~[ .'|5, ; ..,*|y.- 7 .f.',. entire record in this matter, it is, this 21st day of April 1986, ORDERED
,

. 0,, .Y. . 1. That Applicant's motion for summary disposition on issues S.A..' *

, s. ,- .n., |. , .' W f . 7 :',, y', ;. . '. f , 5.C,6.G,6.1,9.D,10.F,12.E,13.B and 14.B.4 is granted; and
3

. ,> ,

,

2. That Applicant's motion with regard to the other issues is denied*

' fg..;?p
S W .,;. p ; q ,..a ,. ~; , ..;. 9:. W :n-M/;p;.4.'but the Board accepts certain material facts on these issues on which no

-p., .,y ,.s . . ,

n . .s;) K.,1f.> . ,. ,. ..". a p. e., s we

y'$.K }@? Q U. $ & S !!. & ^t h
P&:,N$|? $;p 7.%g y--c .o3Y5&' WU$

d c .. .b

?

h.p"n$ s
.

g m,:n . - f. . . 7. . ~ '

f . c, . t('9 '.a'.
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N. 99N in the Matter of Docket No. PRM 20-16n ; . ,
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A.N. TSCH AECHE April 23,1986

.

s- ![hrg.S Y ^@'MN,' .* C.%gI Mf
.t. p.. A vc.3 p p , y -,, f

?.,e.nrJ,,%gr?ya *z.y : .... '.#;:d ;. . ,

/ *:$1 %; l ; f;q s.cj . 'M .|.C,.3 The ' Nuclear Regulatory Commission is denying a petition for, u-
.f;!m 'P

C i,.hpCW[. ' : ,
*~c.'w q.-

T W[' .'t
./ rulemaking submitted by A.N. Tschaeche. The petitioner requested that

,QM'.*[.%.s.ks.'? the Commission amend its regulations to state that full compliance with.

.&

.' .j , f Ec. , , . ..
< ..n.. m the Commission.s regulat. ions is evidence acceptable in a court of law

. .

- , q,@W .

- p@ 3,.C,<,A1 : .j! 'j./ that the licensee was not negligent, and that the Commission's regula-', ' G. iy .

tions must be violated before a primafacie case is pleaded on the issues:- ..
,.,

.' of negligence and causation in any action to recover for injuries claimed' A' W 13 0 ''
.

-
,

*y- ,' cy ? ,
.f, 4 to have resulted from exposure to ionizing radiation. The Commission

.

,O g :j
.

-

is denying the petition because it is inconsistent with the intent of the' * '
.

i: M , ' ~s b. , . . . :7. . Commission's regulations and because the Commission lacks the legal. .a .. .

e. ';.g;il , k i 'l.W: " . , . ' f. .|, , , authority to grant the petitioner's request.

Mh-N.[hh,kdf).IUN N.
O hN. .7h. NUCLEAR REGULATORY COMMISSION: RULEMAKING

$*

The Commission has no legal authority to promulgate rules of evi-Z .? ' W 9'i;$ .;..
.;.d.n&. A;..y - eM r, J . ,. ,. ; p, ,r, V

*

. . ., /. dence for the courts.
'

.
.

y,Y.~. D M, a w .
:

;?
,k js..t/. Y.b. ', [ -[g)V'0 ? .

-

8. Je '|

s} $iY.W'Al'h. '*y$'E'(..w,,- }. ,,N
& ,t.

h di
^ REGUI,ATIONS: EVIDENCE OF NEGLIGENCE

a|.!
e+.n@w)[M'ih S'4,t,!'O.w :ff .

.a..-.

Evidence of compliance with the Commission's nuclear safety regula-

T.
, kkMf&@g/,D,f'M.d[y

i'

"b|c 7 i tions constitutes evidence of a person's having acted reasonably but isf
$ F.' ' not conclusive proof of the absence of negligence. Silkwood v. Kerr--{

y t% McGee Corp., 485 F. Supp. 566, 577 79 (W.D. Okla.1979), affd In part
ty, ?.T and rev'd in part, 667 F.2d 908 (10th Cir.1981), ter'd and remanded,464

?; h p$ k.^!d M N e..
. W

g.y 3r7.|l ,S< . ''M- U.S. 238 (1984), on remand,769 F.2d 1451.1457 58 (1985).' ' '
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Nk hM[.: [. REGULATIONS: INTERPRETATION (RADIATION

frNhNm@N@i &!$|% u|.[]Mh,z.M@ GM3WM:;% PROTECTION STANDARDS)
R W

N DE The Commission's radiation protection standards are not intended to

D2iphy$gy'|.}.%.kW h %'# %ip Q jfj @g g
establish absolute safe levels of exposure below which it can be conclu-
sively presumed that no injury could occur. Rather, in view of scientific::gd

hM-J. g
NfhMMh$,h[3fMb

% uncertainty about radiation exposure, the Commission requires its licen-

Mn W !M g @hk NNNU' hgy$.f.
4 sees to ensure that radiation exposures are kept "as low as is reasonably

kh achievable."

gM@
Ag.3,g;Fe@hskkfM.Nf3jYNOM RULES OF PRACTICE: PETITIONS FOR RULE 31AKING
dtrQ w r M W 4 : w ;< (DENIAL)

;g fh4 . , ; 9..@p
44 .p .a

p ,M. O#$w#6.MM 1.W n. 4 Pursuant to 10 C.F.R. l 2.802(e), the Commission may seek public
r %g c ~ comments prior to denying a petition for rulemaking; however, it is not.MIMh?

SE].M717@Ag* QQMm/M'T4G required to do so.
by :e nm. &ee:& 'q 7 .byt,.T. -;B .L

.,.uh..d,<s;;r.K;.,.Wq.
-

. .q
. t y.,g

$M[n w.bMdkj N.[D Cd/
g g%g DENIAL OF PETITION FOR RULEMAKING

g :m{.k .. / cg%.,. p9,.5..'&..

+ $ m$: 7. g~ w . w .z;;; w& .i;^. F. Z :
m.% ; @,8Mf I. TIIE PETITION

.

g
o. ~

s]9,w. t.g:m.e .

.g . c.o-, v. . . w. .:. ,.

n , J ,. " S F ' .'jp. @ '.:$. ,J,; On October 28.1985, the Commission received a petition for rulemak-o .

.

g : . ,,' '_*. .w g. . . z .:.%. ,y zM3,Q t.' ing from A.N. Tschaeche. The petitioner requested that the NRC
o".o .. .c.

X[q jy g , gg.p;it amend its regulations to state that a licensee's full compliance with the-

.

. - a L . 4 , py h~ e . .i Commission's regulations, and particularly with the regulations set forthyn 5, v
'

n g .m .s

d@S Q .'' .Z m
M.M:stf|v-@j in 10 C.F.R. Part 20, is evidence acceptable in a cou4t of law that the

.

EW licensee was not negligent, and that the Commission's regulations must

k&p:g&@p0SWpA@p*M@;
QNM $&d% be violated before a prima fac/c case is pleaded on the issues of negli-

fD.p.&, W.tTMw#it.k}dhy,;%.k.sulted from exposure to ionizing radiation. The petitioner further
M y n.N phgt gence and causation in any action based on inj.unes claimed to have re-o. .

g. y

.I.hh;.t |,|
g q:,;yq'ZM[ggy.?g't t

requested that the amended regulations clearly state that noncompliances

C.l ~,; rrig. M E '7.'',o with the Commission's regulations, and in particular, exceeding the

W p},.y/, - [*O . .M %g C. n , 4f. '|fa [ standards set forth in 10 C.F.R. Part 20, does not in and of itself confer
.R negligence on the licensee. Finally, the petitioner requested that, if the

. ,,g ,e g,3, t'j 'e, v.,.W,p.. a , , - -m e

. . p . . . . . M.,9. gM ':g y .m n g. 9 Commission determines that it does not have the authority to complyrab3v w

g * @ @$.%g,f*ggn.';p g%,w. dyi
with the petition, the Commission seek the requisite authority from the

I h h Congress.

s - ;t 4: -( MQ The petitioner asserts that resources are being " recklessly, wantonly,; ;, w
p., and uselessly squandered on radiation injury claims cases, both Work-b ;ga,g . g

%(d,?.h|Mdp@$$kIh@pW
.,

$ ND .b'.$ man's compensation and in tort, that are brought against NRC licensees

f :T.W }M."@: b who have demonstrably complied with the Commission's regulations."
7 yi mAqf,M

y 7. ~ ., s .y.
A. ' y sq
m
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.

~ ~ - ^ - "L ,
. *%

f $ g w.$ h kk h : $ kI'h fi e 4 e -

? t .m p' r 9 ~.m&,m, 'a9;x*pa.w,.. ,.g.Fv. e
2M p

+ Q'.@::nSigiWM,g,M.'Qp. He cites the Silkwood case as a well-known example, and questions the
{'t APc4 reasonableness of allowing a jury oflaypersons to determine whether the

% 4$M O. Commission's regulations result in safety.

% hf;MN[ k/J;7M M; f. According to the petitioner, the specific issue is whether a licensee

$.' h" h}%k 6;7,$,3TjQQ;
who complies with the Commission's regulations can be considered to.

,
' & have met its obligation to provide an adequately safe working environ-
g ~g h

,gS'y$$
ment for conducting its licensed activities. The petition encompasses all

$ NRC regulations, but emphasizes those set forth in 10 C.F.R. Part 20,i i
|, T.E WiNM particularly the external occupational dose limits in { 20.101 and the.

E $]4j d .$. k M limits for intake of radionuclides in air and water in f 20.103. The peti-
Wi% tioner argues that there is no evidence based on observation of humansN

$ ' M;&[[hg%
i.W/M that demonstrates any harm to an individual or group 'from NRC-Q ,.hjp
h licensed activities performed in accordance with NRC regulations. In ad-4 2
p dition, he states that there is no evidence from animal or other studiesp

$' [hF@pN|M(:g-}-
g 'g .g g that demonstrates any harm or risk of harm to workers or the general~

1
-

r
public from such activities.'.t

p W; %,,s. The petitioner urges that his proposal would save money, alleviate-v

%- ' I5,I.hdhi public fear of radiation, protect licensees against claims of negligence,
/; {

|h 5 $;2*;$[k;g'Nh.M'^
g AW and clarify the intent of NRC regulations. He therefore requests that the4; ~

/f Commission affirmatively state that compliance with its regulations is'
g. - ;

|$. ' E M M W. K .
sufTicient to demonstrate the absence of negligence. If the Commission

W O@N
.

. W Jp $ ;/[ M[. 1 ','? Mf'4
. I. considers that statement overly broad, the petitioner requests that the

/Mij[ Commission apply it to all of Part 20 and to Appendix I of Part 50. If the

,Yj)f${rN[h@M[b].9%s
'.

b Commission finds even that statement too broad, the petitioner requests
,

.ii M .; that the Commission apply it to ff 20.101 and 20.103. According to the

$pyy,.MQ.e[d['.' W. .,4Q' Q g Mfy$. f3.pkadopt the point of view that activities performed in accordance with its
:W petitioner, this could be easily accomplished if the Commission were to
ji

q '' h regulations are safe unless and until experience demonstrates differently.e

'

i II. REASONS FOR DENIAL
T[{/gj , MkI
hWe , .% As the petitioner anticipated, the Commission has no legal authorityh.

,,d,,.

(q@I M s @.. @j$ %"%g%?H
? . - a to grant the petitioner's request. In essence, the petitioner would have

[ b# ]] the Commission promulgate rules of evidence for the courts. This would

N"dy) # clearly exceed the Commission's rulemaking authority. Rules of evi-i

p# gk M dence are derived from statutes, case law, and court rules.
in addition, the petitioner's request is contrary to judicial precedent,

in general, compliance with government safety regulations is accepted as
evidence of a person's having acted reasonably but is not considered

;
conclusive proof of the absence of negligence. In its Silkwood decision,

i .

,a MQPFM the Qistrict Court examined a number of cases in various contexts and
,

i g4

w&www.gg. ji reaffirmed that general rule. Silkwood v. Kerr-McGee Corp.,485 F. Supp.

w
. W;.
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n - ' . . i
-3,

O .W, . . + ' ,, -

$@f20.
..~%c. 566, 577-79 (W.D. Okla.1979), aff'd in part and revd in part, 667 F.2d

Ci y /,tR' "'' ' " -
., ,

908 (10th Cir.1981), revd and remanded, 464 U.S. 238 (1984), on

3dM ;;X.I';.M. .. . c:4, remand, 769 F.2d 1451 (1985). The court found no authority for the
W

* I M. c. % @1 .J d' Q J U.;' ' ~ ~.. J',
*

@i?T proposition that a different rule should apply to nuclear safety regula-

wgp ;c 4.~ , m ? , -
. F E. . 7 tions. Accordingly, the court held that evidence of Kerr-McGee'sil d .; 6 l.~. J #.'.'

.
-

-

m

JMW h. . ,m ; M.4n,p.c ;.'c. v. . . compliance with the Commission's regulations was not conclusive proof,n.

M23@@y W.<|,MG.$$fM@fi
,

. M of the absence of negligence. Subsequent decisions in the case did not
Y . disturb that holding. Thus, Silkwood is controlling on this point.

d}hf0@4%ip;N%'N.IM As the petitioner pointed out, the District Court considered the intent
d%I."@@f-pW$ .of the Atomic Energy Commission (AEC) in promulgating its radiationmad?.pf &..SM:f' M.;f,i.Ps protection standards. Because the AEC did not intend the standards to

5. MNd ddMC establish absolute safe levels of exposure below which no injury could

kdM.yjQM@$j;.j$,%
.

%d occur, the court concluded that the standards were not dispositive of the

khl. gg Q issues of negligence or causation. The petitioner urges that the NRC

khW@$rWf?.'Y
,pMSM--W change the intent of its regulations to establish such absolute levels and

? Q M 6:8;'W{/D$ thereby preclude a finding of negligence if a licensee complies with NRC-

4:$S.M}Q.GV ,34.R standards. However, the Commission has never taken the position that

.b}@y.Pi[M. .yW,WMiy.."y;@n%s there is a level of radiation exposure below which one can conclusivelyr

N,w ,.l.gjn n %e
<u .. m

9df(@f/,i%';MF%$F,~.,Qs presume that no injury will result. Rather, in view of scientific uncertain-
ty about radiation exposure, the Commission has required its licensees

. <. .h, h .m..J. 'Y' to ensure that radiation exposures are kept "as low as is reasonably
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