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Nuclear Regulatory Commission
US. Nuclear Regulatory Commission
Washington, D C. 20555.0001

At Rulemakings and Adjudications Staff

Re:  Comments on Proposed Rule *Financial Assurance Requirements
for Decommissioning Nuciear Power Reactors”

Dear Sir

As provided by Federal Register notice of September 10, 1997 (62 Fed. Reg. 47,588), we
are submitting writien comments on the Nuclear Regulatory Commission's ("NRC") proposed
rule concerning "Financisl Assurance Requirements for Decommissioning Nuclear Power
Reactors." These comments are being submitted on behalf of Boston Edison Company,
Cleveland Electric Company, The Toledo Edison Company, Centerior Service Company,
Consolidated Edison Company of New York, Dugquesne Light Company, MidAmerican Energy
Company, Northern States Power Company, Rochester Gas & Electric Company, Wisconsin
Electric Power Company, Wolf Creek Nuclear Operating Corporation, Kansas Gas and Electric
Co., and Kansas City Power & Light Co , (referred to hereinafter as "Utilities").

utilities under the new definition would continue to provide decommissioning funding assurance

under 10 C.FR. § 50.75(e)X3). Those entities which are no longer considered electric utilities g
mmmmmumwmhmdbmv&dmmimoﬂummiumm _i
accordance with 10 C.F.R. § 50.75(eX2). For non-electric utilities, this could require up-front a
funding of decommissioning costs. The proposed rule would also require licensees to report

periodically on the status of their decommissioning funds. Finally, the NRC's proposal would

allow licensees to take a two percent (2%) credit for their earnings on decomumissioning trust

funds.
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As discussed more specifically below, the Utilities appreciate the Commission's concern
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that may err..rge in different states. mem.limolmrkitymuﬁn.hdummc
mofmwhummﬂmth&muwmwm
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on entities no longer qualifying as electric utilities [t makes no sense subjecting dereguilated
uwmnmnmcmdmtbycmm Such an approach merely increases the
Mofmnthmdtmndmdnmdﬁﬁtyofmﬂmdddwomwm
lisbility. It its therefore imperative that the NRC allow deregulated licensees to chose reasonable
funding options (options that provide reasonable, not absolute assurance, of funding').

I The Commission Should Consider Additional Approaches

mNRCoWnakdounotcow«htothcrdtmmimtomwpmw
impact ofduu\umoumdcommiumm funding. In urticullr.mhuthnuﬁlid\iq very
memﬁwwwmmunnmyuiwmuyonlm

10 protect the public bealth asd safety. 61 Fed. Reg. 185 (September 23, 1996). Indeed. the
Commhimmhinhwwwdﬁﬁmawmmudmwmmm
duquhﬁonbminhniudupodbﬂilyof.cﬁwhtmﬂdhwwdmnmyunm Id
at 49 713,

mmmmmummmmwmwmumpm
Nnd.n.thnbymblhﬂuﬂmiﬂnq“ammcmum. Wz, therefore, strongly
thNRCM:ManMWth ' '
issue. The NRC's decommissioning funding regulations relied for nearty a decade on ratepayer
mmmmcmm-miummawmaﬁmwmfm
this liability. lf.ultm&hMMMumMmhﬂnMMMof
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changing the definition of electric utility, the NRC will affect the scope of llunchl'
qualifications review under 10 C F.R. § 50.33(f) and thus establish a new test applicable to initial
licensing, to transfers of control under 10 C.F R § 50.80, and to operating reactors. By failing to

i Wmm ' Should Be Revised

In its proposed rule, the Commission is proposing to amend the definition of electric
utility in 10 C.FR. § 50.2 as follows:

Electric utility means any entity that generates, rransmirs, or distributes
electricity undwhid\ncowuthneononhisdoctrieityrm
er-indirootly, through rates established br-the-eniiy-wsoti-or-by o et
regulstory authority, such that the rates are sufficient for the licensee 10
operate, maintain, and decosamission its nuclear plant safely. Rates
must be established by a regulatory authorlty either directly through
traditional cost of service regulation or indirectly through another
non-bypassable charge mechanism An entity whase rates are
estabitshed by a regulatory authority by mechanisms that cover only a
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portion of lis costs will bs considered to be an "electric utility” only for
that portion of the costs that are collected in this manner

subsrdiarioor-public utility districts, municipalities, rural electric
cooperatives, and State and Federal agenries, including associations of
any of the foregoing, rhar establish their own rates are included within
the meaning of "electric utility."

See 62 Fed. Reg. at 47605, In addition, the Commission is adding the following definitions of
“cost of service regulation” and “non-bypassable churges” 10 10 CF R, § 502

Cost of service regulation means the traditional system of rate regulation
in which a rate regulatory authority allows an electric utility to charge its
customers all reasonable and prudent costs of providing electricity
services, including a return on the investment required to provide such
scrvices,

Non-bypassable charges means those charges imposed by a
governmental authority which affected persons or entities are required to
pay (o cover costs associated with operation, maintenance, and
decommissioning of a nuclear plant. Affected individuals and entities
would be required to pay those charges over an established time period

W

The Utilities have a number of concems with the NRC's proposed changes to the

definition of electric utility in I0CF.R. § 502. First. the phrase "directly or indirectly" should
mthmmmm.ﬁmmmofthdcﬂmummueﬁonoomdbc'

NotonlylhouldﬂuNRChvcthemu“dinctJyorindMy‘ in the first sentence of
tlndeﬂnition.duNRCahouldanviniureauhtiomlomhitdwthuheﬂmncid
qualifications and decommissioning funding requirements are the obligations of licensed owngrs
This is important both to clarify where the real financial responsibility lies and alsc to facilitate

RY11:11: 46-SC

c- 1l NYARLLIA MVYHS A8 NS



SHAW PITTMAN
PO'I..'.!.'SUTRONWDCI
Secretary of the Commission
November 24, 1997

Page §

hfmﬁonofw'mmmchmyhmﬂmyimhc
deregL..ted market. Wh-vnnoparlorhnnoowmhipxmwnmwlyop«uiul
nmlmphnwcmmmmcomummydnuldmhlhbhfa
dooommiulodn;ﬂmdm.ud»uldmhwbjubthucmhﬁom.'

the sufficiency of the rates established by a state public utility commission (PUC), and the NRC
might find itself acting as an urbiter of the state ratemaking process. The Utilities do not believe
tMtlnNRConhclimchhmomMcomvhmmhﬁon (and hence qualify as

electric utilities) should be subjected to the possibility of such litigation.

Similarly, a challenge to the sufficiency of the underlying rate regulation could result
from the addition of the second sentence of the proposed definition for electric wtility coupled
with the new definition for cost of service regulation. Specifically, a requirement that rates be
established through traditional cost of service regulation which requires that "all" reasonable and
prudent costs be recovered tnvimachnllen;ﬂothudﬁdmyoﬂboliemm‘un&muhﬁon.
Also, it is inconsistent with the ongoing practice of ratemaking agencies which, while they

regulation.

Finally, the Utilities question why the Commission is proposing to delete investor-owned
utilities, including generation snd distribution subsidiaries, from the list of entities that may
Qualify as electric utilities. DAMMMMMnthMMcWM
imply or be construed as n indication either that investor-owned utilities can no longer qualify
as an electric utility, or 'hat investor-owned utilities are subject to different "electric utility"
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cdmdmnnuuwiwwmcmcoopudm“ohmowcm.
Clearly, «wwwauw.

The Utilities support the Co.amission's proposed definition of electric utiliry in two
particular aspects. Fku.thﬂdmdthdcﬁmﬁondbwh‘ﬂimtoqmufyum
-mmmm»mmormmnmwwm.wmwm

mhmomofanhominliwofmm-'m.' For example, &
decommissioning liability might be coversd by so-called state “securitization” legislation,
mbythom.wmowulm.hn

For the foregoing reasons, the Utilities submit that the proposed definitions of electric
utility, cost of service regulation and non-bypassable changes in 10 C F.R. § 50.2 should be
revised as set forth below

d&uMwh‘mw.anmbWbyn
reguistory suthority. lhm-utbo-uh&hdhylnnhmy
uMychhthbnql traditional cost of service
regulation or indirectly through another zon-bypassable charge
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mechanism. An entity whose rates are established by & regulstory
sutherity by mechanisms that cover only decommissioning costs will
Nwﬂwﬂbhn"mulﬂy”m“bh
decommmsioning fundiog responsibilities. luvestor-owned utilities,
including generation or distribution subsidiaries, public utiliry
districts, municipalities, rural electric cooperative., and State and
Federal agencies, including < - ‘stions of mny of the furegolug, that
establish thelr own rates, ar. ..« Zod within the meaning of
"electric utiliey, "

Cont of service regulstion meuns the traditional system of rate
nnhuuuwm-rmmuqummyukmum
utility to charge its castomers those ressonsble and prudeut costs of
providing electricity services, including a return om the investment
required to provide such services.

Now-bypassable charges means those charges imposed by a
governmentsl suthority which affected persons or entities are
required to pay to cover costs associsted with operation,
meuintenance, and decomm lssioning of s nuclesr plant. Affected
Individuals and entities would be required to pay those charges over
46 established time period. Charges shall also inchude any other
funding mechsntsms imposed or established by u governmental
authority to provide for payment of such costs.

V. Ihe Popased Changes 1o Sestion 50.75()C3) are Recwidant and Confusiog

Operate, maintain, and decommis.ion its plant safely.” Seg 62 Fed. Reg. at 47,606, There is no
reason why financial assurance for Operations and maintenance should be mentioned in this
section when the definition of electric utility allows the decommissioning inquiry to be
decoupled from other aspects of financial Qualifications. Moreover, like the troublesome
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Mnfywnndm utility requires a factual "sufficiency” review of & state's ratemaking
u.m--ammwwmwmmwumwmmm.

utilities. This regulation limits non-electric utilities to providing decommissioning funding
wmdmgh(i)mym(ll)mcmmdMgwmum-myorumuar
Mmmfamw“m.m(unummulfm The
Qmuuuion.bd fouddiﬁomloonmmondmuvemﬂhodlofﬂmw assurance,
including accelerating funding, which might provide the desired financial assurance (62 Fed.

The Utilities strongly support the idea of amending 10 C.F R, § 50.75(eX2) to allow
Bon-e.ectric utilities more flexibility in establishing alternative financial mechanisms to fund

mmmmcuumwmmhmmmmofmwm;, it is
mwfmmuﬂtﬁuwhnwhbkwtlmmmk. flexible funding options

For instance, 10 CJ".R.|50.7S(o)(2)lhouldhunnudod|opmvidcwncxibilityin
dnpmwupnymho:nlfmmmbmofﬁmuAndAppunduCoHO
C.FR Part 30 respectively. AmmmANxAnqﬁmhapu-oommy
mmmpmhyummwumnxmmﬁwmd
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a guarantee for the entire decommissioning liability but not for 8 lesser amount when a portion
has alresdy been accumulated in trust

A modest acceleration of decommissioning fund payments into an external sinking fund
18 als0 an approach that could be reasonab'e, provided the period of time is not too short,
However, 100 great an acceleration (and in particular, prepayment) could adversely impact the
non-electric utilities’' compstitiveness in the marketplace and force early closure of the affected

believe that the regulations should also be amended 10 allow other mechanisms 10 be developed
by a governmental suthority (g.g., states) or the licensees themselves and approved by the
Commission once reasonable assurance of decommissioning funding has been established.

VI Rate of Retum on Exiernal Sinking Funds
mCmiuionhnpmpowddmnwopemt(Z%)muduclrmofmurnbe
nuovndwlimonoxtuuldnuuﬁndu&omtheumo{mc&w‘oollxﬁonthm;hthc

and inconsistent with prior promulgations by the agency. In the Regulatory Analysis Guidelines
of the Nuclear Regulatory Commission, NUREG/BR-0058, Revision 2 (December 20, 1995), the
Commission adopted & real diwounlnhofMunoomnmdadinmclumvmiononhe
Office of Management and Budget Circular A-94 (October 29, 1992). Moreover, in a prior
version of its own regulatory analysis guidelines (SECY93.167, June 14, 1993), the Commission
stated that a 7% dizcount rate should be used unless there are unique circumstances where the
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herein Mdmlynﬁnﬁuindmndaﬁll vide
. provide the Commission with the assus
adequate funds will be available 10 decommission nuclear ftﬁlldu. thet

Sincerely yours,
SHAW, PITTMAN, POTTS & TROWBRIDGE
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