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Secretary of the Commission (M FU768fr)
Nuclear Regulatory Commission '

U.S. Nuclear Regulatory Commission !

Washington, D.C. 20555 0001
'

t-
,

- Attn: Rulemakings and Adjudications Staff

Comments on Phaed Rule " Financial Assurance RequirementsRe:

for Decommissioning Nuclear Power Reactors"
.

Dear Sir:

As provided by Federal Register notice of September 10,1997 (62 Fed. Re8 47,588), we
are submitting written comments on the Nuclear Regulatory Commission's ("NRC") proposed

i

rule concerning " Financial Assurance Requirements for Decommissioning Nuclear Power '

Reactors." um comments are being submitted on behalf of Boston Edison Company,
Cleveland Electric Company, The Toledo Edison Company, Centerior Service Company,
Consolidated Edison Congany of New York, Duquesne Light Company, MidAmerican Energy
Company, Northem States Power Company, Rochester Gas & Electric Company Wisconsin

.

Electric Power Company, Wolf Cmk Nuclear Operating Corporation, Kansas Gas and Electric
Co., and Kansas City Pob & Light Co., (referred to hereinaAct as ' Utilities"). :

!

The proposed rul( would, among other things, revise the ConEmissiort's regulatory
definition of" electric utility" found in 10 C.F.R. I 50.2. Those entities which remain electric
utilities under the new darmition would continue to provide decommissioning funding assurance
under 10 C.F.R. t 50.75(e)(3). nose entities which are no longer considered electric utilities
under the revised definition would be required to provide decommissioning funding assurance in

T
accordance with 10 C.F.R. I 50.75(e)(2). For non-electric utilities, this could require up-front
funding of da~===issioning costs. The proposed rule would also require licensees to reportO,'

periodically on the status'of their decomminioning funds. Finally, the NRC's proposal would
allow licensees to take a two percent (2%) credit for their earnings on decommissioning trust
funds.

,
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As discussed more speci6cally below, the Utilities appreciese the Comuniasion's concern
for adequate decommissioning funding in the face of electricity restructudna and deregulation of
the power sensrating ladustry. The Utilities mainsain, however, that the Cornmission can
achieve ha desired resuhs without some of Gw changes it has proposed and should endeavor to
povide as rauch Asxibility as possible to accommodate the differias appicaches to deregulation
that may errarse in diftsrent states. Moreover,'since electricity restructuring is edit in the ,

i

process of being imples' snied, the Utilities maintain that the Commisalon should not overnactn

by imposing requiromahts that are so restrictive that they impose unrossonable economic burdens
on entitles no longer qualifying as electric utilitice. It makes no sense sutdocting deregulated
licensees to economic riquirements they cannot meet. Such an approach merely increases the
risk of pamature shutd4wns and exacerbates the possibility of unfbnded decommissiordng
tiability, it its therefbne imperative that the NRC allow deregulated licensees to chose reasonable

-

funding options (optionk that provide reasonable, not absolute assurance, ofIbnding'). '
.

m c-mi- id ha tw.ta , AMid
i Ag w.

'

I,

;

The NRC's propkeed rule does not conalder other alternatives to addreas the potential
impact of deregulation on decommissioning funding. In particular, rather than establishing very
burdensome and pancriMve financial requinrnents that may be imposed suddenly on a licensee
as a result of state deregulation (and that may produce other unintended results), the Commission
sound consider exercisihg its broad authority under the Atossic Energy Act (section 161 ofthe

.

Atomic Energy Act of 1 54) to require the continuing recovery of decommissierdng costs
through rates. ~1he NRC|already recognians that h has the authority to take actions as warranted
to protect the public bombh and safety. 61 Fed. Reg.185 (September 23,19%). Indeed, the
Comrnission said it interals to work with stas and federal agencies as electric utilities thee
deregulation to minimi

the possibility of actions that would have an adverse safety impact. Eat 49,713.

The public health |and safety is much better served by assuring continued ratopeyer
funding than by establishlag Anancial requirunents that cannot be rnet. We, therefore, strongly
suggest that the NRC oormidst a proactive rather than reactive approach to the decomminaloning
laus. The NRC's t+:-r ':'.oning fboding reguladons relied for nearly a deands on ratepayer
funding, which the NRC has recognised as providing the requisite level of Anancial assurance for
this liability. If, as it appears, this established funding mechanism is the best method of

i

'
As the Conusiasies recedtly explair.ed, the NRC's deconunissientag thoding reguisticas are intended only to

require reasonable assurance of fkading not en abeelver guarensee. Y" ^"'- E' A(Yankee NuclearPower 9tarion), CLI 9M. 43 N.R.C. 233. 262 (1996),

i

4
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providing decommissioning ihnding assurance, the Commission should take actions to require its)continuation even in a deregulated market,

i

For these reasons, the Utilities urge dw Cornmission to consider exercising its authorityI

to maintain rutopeyer Sanding as a means ofprotecting the public health and safety We also
suggest that this and other reasonable altsmatives be comprehensively considered in the NRC's
regulatory analysis to enswe that any new decommissioning regulawments are reasonable,|
appropriate, and cost effective. ,

'

II. W NRC hum clarik h !E=.= of h y <=' Rul. *

The Commission has described its proposed rule u an amendment of the regulations on
Anancial answance for decommissioning (ass 62 Fed. Reg. 47,588). This characterization is
unfortunate, because the proposed changes are not limited to decommissioning funding
requirements but also affect the Anancial quall6 cations requirements for operations. By
changing the ds6altion of electric utility, the NRC will affect the scope of Saancial
qualifications review under 10 C.F.R. I 50.33(f) and thus establish a new test applicable to laitial
licensing, to transfers of control under 10 C.F.R. ( 50.80, and to operating reactors. By failing to
have made this impact clear, the NRC's description of the change has the potential of mistsading
some interested parties and does not adequately explain or analyzs the implications of the rule.
For this reason the NRC may wish to consider renoticing the proposed rule (with a more accurate

: description and analysis of the changes) before proceeding further.
r

'

1

!!1. m r..=a rur.w_=. orn==nk utillev m u na Reviu
'

In its proposed rule, the Commission is proposing to amend the definition of electric
utility in 10 C.F.R. i $0.2 as follows:

-

Electric utility means any entity that generates, trentalts, or distributesd

electrichy and which recovers the cost of this electricity, T r i dp
?" :d;, through reses established Sj t :r':j M::?' by a sepasene

,

regulatory authority, such that the rates are ndfclentfor the licenses to
1

. operate, mainnatn. anddecommission its nuclearplant sqfuly Rates
must be establishedby a regulatory authority olther directly through.
traditional cost ofservice regulation or Indirectly through another.

non-b> passable charge mechanism. An entky whose rates are

established by a regulatory authority by mechanisms that cover only a

'

4
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portion ofits costs will bs comideredto be an " electric utility"onlyfor r

thatportion ofthe costs that are collectedin this nanner. e
!

E x: : ruf MPt;!S" ;;nt: " dS:&S:
:i!"i; prublic utility districts, municipalities, rural electric
cooperatives, and State and Federal agencies, including associations of
any of the foregolag, that estab!!sh their own rates art included within
the meaning of" electric utility.",

*

See 62 Fed. Reg. at 47605. In addition, the Comtnission is adding the following definitions of
" cost of service segulation" and "non bypassable charges" to 10 C.F.R. I 50.2.

;

Cost of service regulation means the traditional system of rate regulation
in which a rate regulatory authority' allows an electric utility to charge its
customers all reasonable and prudent costs of providing electricity
services, including a retum on the investment required to provide such .

; services.

.

Non-bypassable charges means those charges imposed by a
governmental authority which affected persons or entities are required to
pay to cover costs associated with operation, maintenam;e, and i

decommissioning of a nuclear plant. Afrected individuals and entities
would be requhod to pay those charges over an established time period.

Id.

The Utilities have a number of concems with the NRC's propowd changes to the
definition of electric utility in 10 C.F.R. I 50.2. First, the phrase "directly or indirectly" should
not be deleted from the first sentence of the definition because the deletion could be intermd
as eliminating the exemption from financial qualification requirements applicable to non owner
operators who cover their costs under contnsets with the owners. The NRC has traditionally hcid
that such non owner operators are "elecaic utilities" exempt from further financial qualification
nviews because they recover their costs indirectly from the regulated rates of the owners who are
contractually committed to pay the operators' expenses..

- Not only should the NRC leave the phrase "directly or indirectly" in the first sentence of
the dermition, the NRC should further revise its regulations to make it clear that the financial'

qualifications and decommissioning funding requirements are the obligations oflicensed ownern
his is impottant both to clarify where the real financial responsibility lies and also to facilitate

;
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the formation of operating service companies, which may be particularly innportant in a
deregd.ted market. Where an operator has no ownership interest and is ineruly operating a

;

{nuclear plant under contract with the owners, that entity should not be liable for
decommissioning Amding and should not be subject to these regulations.8

i

:

Retuming to the proposed deAnition of electric udlity, the plvese "such that the rates are
sufficient to operste, maintain, and decommission its nuclear plant safely" should be deleted -
from the first sentence because it unnecessarily invites challenges to the underlying sufficiency
of the rates established by the regulatory authority, For exam;Jo, hi a proceeding involving a
license transfer or reorganlantion, an i..;,, ca.or might contend that the licensees are not electric
utilities because the rates established by a state are not sufficient to operate, maintain or :

decommission the plant safely, As a result, litigation might result before the NRC conceming
the sufficiency of the rates established by a state public utility cemmission (PUC), and the NRC
misht find itself acting as an arbiter of the state ratemaldng process. The Utilities do not believe

t

'

that the NRC of the licensees which recover their costs via rate regulation (and hence qualify as
electric utilities) should be subjected to tbn possibility of such litigation.

Similarly, a challenge to the sumciency of the underlying rate regulation could result i

from the addition of the second sentence of the proposed dennition for electric utility coupled
with the new deAnition for cost of servios regulation. Specifically, a requirmnent that rates be'

established through traditional cost of service regulation which requires that "all" -kle and
prudent oosts be recovered invites a challenge to the sufficiency of the licensee's rate regulation.
Also, it is inconsistent with the ongoing practice ofratemaking agencies which, while they

*

generally allow the inclusion of reasonable and prudent costs la the rate base, only require that
the end result for cost of service regulation be just and reasonable.1he Utilities, therefore,
maintain that the modifier "all" should be deleted Bom the definition for the cost of serviceregulation.

,

Finally, the Utilities question why the Comrnission is proposing to delete investor-owned
utilities, including seneration and distribution subsidiaries, ftom the list of entities that may
qualify u electric utilities. The reason for this deletion is not ex=8-8% and the change could
imply or be construed as an indication either that investor-owned utilities can no longer qualify
as an electric utility, or that investor owned utilities are subject to diffment " electric utility"
'

la penisular, we restenwnd adding a new, thini seneseos to section 50.73(s) stating. % ibading of
deconwnissioning is en obligation of the owner or owners ofibcilities subject to this part, and applicats for or
holders of an operating Heense for a production or utilisesion facility that provide operating services for sudi fheility

- and have no ownerehlp interest therein are not subject to any decommissionlag fbeding tesponsibiHties under theseregu|stions."

'

'
-
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;

critula that are public utility districts, electric cooperatives, and other types oflicensees.
Clearly, either inference would be inappmpriate.

!
N Utilities support the Coaarnission's proposed deAnition of electric utility in two

particular aspects. First, the third sessence of the de6nition allowing a lloonses to qualify as an ,
electric utility with respect to those perks ofits costs recoverable through reins, which we
understand to be a provision allowing the NRC to decouple its review of decommissioning i

funding from other financial qualincations reviews, is very benencialin concept. However, the
-

provkion also could be misconstnod as requiring review of the sumciency of rate ta==*=ane
,

For example, suppose a public utility = -- 9'm only allowed a ten percent contingency in the;;

da~= =!ssioning amount included in rates, as opposed to 25% onen used by the industry and
-

NRC, Moreover, the thhd sentence could be misconstrued as requiring further Snencial
usurance (e.g. propsyment, rmety, or guarantee) for this unfunded contingency. Such an ,

'

approach could rapidly escalate into complex proceedings and second guessing ofstate
roternaking decirions. To avoid this adsinterpretation, the NRC should revise the third sentence

;

so that it avoids referring to " portions" of costs and lastead states, "An entity whose rates are
established by a regulatory authority by mechanisms that cover only decormnissioning costs will

,

be considered to be an ' electric utility' with respect to its decommisioning funding
responsibilities."

.

The Utilities also support as a prudent concept the provision in the proposed dennition|

allowing quali8 cation as an electric utility based on non-bypassable charges. & Utilities do
teileve, however, that the de6nition of non-bypassable charges should be expanded to cover
those instances in which state public service commissions or other agencies establish
nwchanisms for recovery of such costs in lieu of assessing them as " charges." For example, a
decornmissioning liability might be covered by so called state "securitization" legislation,
assumed by the state, or recovered through a tax.

For the foregoirig ressons, the Utilities submit that the proposed definitions ofelectric
!utility, cost of service regulation and non-bypassable changes in 10 C.F.R. ( 50.2 should bc

sevised as set forth below: !

f

Elsetric atility uneens any entity that generates, treassnits, or
distributes eleststelty and which recovers the east of tids electricity,
either direetly er indirwety, thrwash rates established by a
regnisteey ameberity. Rates mest be estahltrhed by a regalatory

. antherity either directly thrwegh traditional eest of servise
regulaties er ledirsetty'threagh another non-bypassabis charge

4

,
:

,
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neeebasism. An entity whose rates an established by a regaistory 3

autherley by mechanisms that cover only decommissioning costs wm
be eenridend to be na " electric utWey" with respect to its
decommissioning fandlag reopensibilities. Invester-owned stilities,
including generaties or distributies subsidiaries, public atWey ,

districts, sanancipalities, rural electrie eveperative:, and State and
Federal agencies, lacinding <a Mations of any of the Anregoing, that
establish their own rates, ari. ainhd withis the meenlag of

>

"electrie utWay,"

.

Cost of service regulation mesas the traditiemal system of rate
meanstlen la which a rate regulatory authority nuews an electric '

utilley to charp its customers those reaseashle and prudent costs of
prov6 ding electricky services, imeloding a stars on the lavestment
requimd te provide such services. ;

|
i

Nea.bypassable charges aseems those charges imposed by a!

seversmestal motherity which affected perseas or entities am
mquired to pay to eever costs meseelsted with operation,
maintesanes, and decemasiseloning of a aselaar plant. Affected
ladtriduals and entities wesid be regelred to pay thase charps ever

1

na utablished time period. Charges shall aise inelade any other
fanding nochmansas impeoed er established by a governmental

| authority to provide for payassat of such eesta.

IV. n g Prn,- -A c w to h+k= 50.75(eVM are na/uru4=* =ad raaa+.=
_

i

The proposed rule inserts several new sentences in section 50.75(e)(3)(the provision
establishing funding methods for electric utilities) repeating language from the proposed,

definition of electric utility. The first two sentences of this proposed provision should be deletedI
for several reasons. First, they are redundant and add nothing to the section; the taem " electric
utility" has aheady been defined and there is no need to repeat the oefinition. Second, they are
particularly confbsing in this context hey suggest that to qualify as an electric utility for
purposes of decommisaloming fbeding, a licensee's rates must be sufficient for the licensee "to

,

'

operate, maintain, and dewo.ololon its plant safely." Ses 62 Fed. Reg. at 47,606. There is no'

,

reason why financial assurance for operations and maintenance should be mentioned in this
section when the definition of electric utility allows the decommissioning inquiry to be
decoupled from other aspects of financial qualifications. Moreover, like the tsublesome

~ C1/6 st00tI#9999981CICsICIC 4YK111d hYlls ' KYCI:1I: 10-SC-1ii NVK111d MYHS?AU IN35
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language in the deAnition (as discussed earlier in these comments), these sentonces suggest that
qualifying as an electric utility requises a factual " sufficiency" review of a state's ratemaking
decisions - a result that would irdoct u-==ry complexity and controversy into these rules.

,

V. % F1 4=1 V =NM m far Nan M=O UC= Am Not Suh!=dv; Flewinda in h r = =9= E l=*4am-

-

in promulssting a new definition for electric utility, the Commission stated in the
proposed r"l== that it is concerned that the Anancial assurance mechanisms available in 10
C.F.R. ) 50.75(e)(2) may not be available to some licensecs who do not qualify as electric _j

utiitties. This reguistion 11: nits non electric utilities to providing decornmissioning fundingj

iassurance through (i) prepayment, (11) an external sinidag fbad coupled with a surety or similar
third-party guarantee for the outstanding balance, or (iii) a parent or self guarantes. The

'

Commission asked for additional comments on ahernative methods of fleancial assutance,f
including accelerating funding, which might provide the desired Saancial assurance (62 Fed.
Reg. at 47,596).

The U inities strongly support the idea of amending 10 C.F.R. I 50.75(e)(2) to allow
non+ectric utilities more Gexibility in establishing alternative Anancial mechanisms to fund
doccenmissioning of a nuclear facility. As stated at the beginning ofour comments, it makes no''

sense to impose economic requirements on deregulated entitles if those 2+$a. cannot be
)
i

met. Unreasonable or unrealistic economic requirements will simply increase the stress on
deregulated entities, increase the possibility of premature shutdowns, and exacerbate the
possibility ofunfunded decommissioning liabilities. In sum, rather than promoting the public
health and safety, unreasonable r=%a may in fhet diminish such protection. For these
reasons, unless the NRC takes steps to require the continuation of ratepayer fhoding, it is
imperative for deregul=e=1 entitles to have available to thern reasonable, flexible funding options.

For instones,10 C.F.R. i 50.75(e)(2) should be amended to provide grosser flexibility in
the parent company guaraintee or self guarantee pmvisions of Appendix A and Appendix C of 10
C.F.R. Part 30 respectively. Among other tests, Appendix A stquires for a parent company
guarante that the parent have a not worth of at least six tinnes the ==i===a=1 cost of
decommissioning. Appendix C requhes, among other tests, that the licenses have a net worth of

= st least ten times the estimated decomrnimioning cost. Both of these amounts were originally
developed for materials licensees and the Utilities subruit that they are excessive for

-

&==missioning funding by reactor licensees. Lowering the required amounts to one or twos

times the estimated deconunizioning costs would be more :han adequate. ,

j ;

c l /O l s t 0011 *BVeves t clCa lc lC-NYKil ld gygg - t KYCI:ll: LB*SU.II. NYM111J MVHS:AU IN3S'

. . _ _ , - . _ _ _ _ . _ , , _ _ . _ _ _ . - - - _ _ _ _ _ _ _ _ _ . _ ..-. _ ,- . _ ~ ,_ _ ._ . ,_ _ _ . _ _ ,. ~ ,.._. _



____ ___..____ _.___. _ _ _._.._ _ __ _ _ _ _ _ _

!*

SHAW PnTMAN !

FOIIw m DGE
'

_,
A 9ASD44med BethMang a""*' GMft%Ames, ,

_ Soestery of the Commission I
November 24,1997 i
page 9 - |

'

,

t

Further,10 C.F.R. ( 50.75(e)(2) should be amended to allow a licensee to utillac parent
;

or self guarantees in oosiunction with other authorised financial assurance mechanisms under 10
C.F.R. I 50.7$(e)(2). The regulation currently precludes the use of a parent or a self guarantee in

[

i

combination with any of the other financial assurance mechanisms provided for by the
regulation. It is, however, unreasonable, particularly in the era of the competitive marketplace, to!

prohibit a licensee fbra combining the di5erent authorind financial amurance mechanisms into!

the rnost economical package in order to provide the reasonable assurance of decommissioning
j

ibnding required by the NRC regulations. Nor does it make sense to allow a licensee to provide
!

a guarantee for the entire d-~~==Jssioning liability but not for a lesser amount when a portion,

has already been accumulated in trust. :

.

4

A modest accelerstlen of decommissioning fund payments into an estemal sinking fund
.

'is also an approach that could be reasonab3e, provided the period of time is not too short.
However, too great an acceleration (and in particular, propsyment) could adversely impact the
non electric utilities' competitiveness in the marketplace and force early closure of the affected

.

~!

nuclear facilities, ne Urilities also suggest that the timefirame for the accelerated payments,

should not be based solely on an arbitrary number ofyears but should consider the remebing
operating licenu life of the plant. For example, the accelerated fbauling might require
accumulation of necessary funds either within ten years or within two thirds of the remaining

-

license term, which over is greater. Als approach would avoid prejudicing those non-electric
utilities which have many years remaining on their operating licenses. .

'

<.

In addition to the above. suggested arnendments to 10 C.F.R. I 50,75(e)(2), Utilities !
believe that the regulations should also be amended to allow other mechanisms to be developed

.

by a govemnwntal authority (s.3 states) or the licensees themmives and approved by the;
Comrnission once reasonable assurance of decommissioning fbnding has been established.

;

VI. pan of n=e- n an h:-..a cm- Fi=d-, I

,

ne Commission has proposed that a two percent (2%) annual real rate of return be
,

allowed to licensees on external sinking funds firom the time of the ibads' collection through the
decommissioning period. De Utilities respectfully submit thet this rate of return is inadequate'

and inconsistent with prior promulgations by the agency, in the Regulatory Analysis Guidelines.

'

of the Nuclear Regulatory Commission, NUREO/BR 0058, Revision 2 (December 20,1995), the
Connaission adopted a real discount rate of 7% as recommended in the latest version of the

-

Office of Me p- 12 and Budget Circular A.94 (October 29,1992).Moreover,in a prior:
version ofits own regulatory analysis guidelines (SECY93 167. June 14,1993), the Commission:

stated that a 7% di: count inte should be und unless there are unique circumstances where the

-
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regulatory analysis considers consequences in excess of 100 years (and even where the analysisi

!extends beyond 100 years,3%, not 2%, should be used for present worth analysis). These'

prormulgations psovide evidenu: not only that a 2% real raw of return on the exsended sinking
;

funds is inadequaes but also thss a 7% annual real raw return is both reasonaW andjustifiable.
!

Vll. Cagelusion
;

'

i

Utilities appreciate the opportunity to provide these cosarnents on the proposed rule on
- financial assurance requiressents for dara==lesioning fhading. Utilities recognias the legitimate

i

concerns arising as a result of electricity metructuring that the Conunission seeks to address in|

this propowd rule. Utilities, however, caution the Cormnission to not promulgate a rule which is
rnore stringent than rmy, especially when implementation of electricity instructuring is far

,
,'

firern complete._ Otherwise, the adverse efibets could not ordy be detrinuntal to companies
'

aliendy in the industry but could also result in early nuclear plant closings. It would be
unfortunate if the NRC's regulations had the effect ofincreasing unfunded decoramissioning

,i

liability, but this could indeed be the result if unnwomable or unrealistic requirements force
.

premature plant closures. Utilities respectibily submh, that the suggested amendments provided
,

'

herein would greatly assist the ladustry and still provide the Commission with the assurance that
adequate funds will be evallable to decommission nuclear facilities.

Sincerely yours,
-

SHAW, PITTMAN, POTTS & TROWBRIDGE i

,
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Counsel for U
'
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