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Scheaule: Principal Terms of Senior Secured Notes

Maturity Date: Five years from date of aavance (or if 2arlier the maturity date
of any Senior Notes alreaay outstanaing at time of advance)

subject to required prepayments gescrbed beiow

Interest: Payable quarterly, at a rate equal to the rate per annum (baseq
on a year of 365/6 and actual days elapseq), announced from
time to time by Chase Mannattan Bank at its Neadguarters office
in New York City as its Prime Rate plus two ang one-half percent
(plus an additional two percent in the case of overdue amounts)

Pan Passu to all other Senior Secured Notes Senior to ail
amounts otherwise payable to Members. INcluding but not limited
to Distnbutable Cash, but subordinate to any third-party
financing, secured or un<ecured.

First pnonty secunty interest in all assets. including receivables
and cash of the Company.

The following amounts shail be applied to prepayment of the
Notes:

(i) Company eamings from the asset IN question to the extent
practicable or Distnibutable Cash otherwise distnibutable to the
Members pursuant to Article 4 of the LLC Agreement:

() Proceeds of any transfer or encumbrance of the Non-
Contnbuting Member's Interest pursuant to Article 7 of the LLC
Agreement

Upon default by the Company under the N ftes. the Contnbuting
Member may elect any of the following remedies or any other
remeaies available at law or in equity:

(1) foreciosure on the collateral; or

(i) conversion of the outstanding ba ance of the Notes into
additional Interests, at then-current feir market value as
determined by third-party appraisai:

Commorcxa“y reasonable covenants and other terms and
conditions

Commercially reasonable documentation camrying out the
foregoing terms. to be prepared Dy the Contnbuting Member.




LIMITED LIABILITY COMPANY AGREEMENT 0OF

AMERGEN ENERGY COMPANY. LLC

LIMITED LIABILITY COMPANY AGREEMENT. dated and effective as of August
8. 1997, by and among PECO Energy Company, a Pennsyivania corporation | PECO
Energy’), British Energy pic. a Scottish corporation (“British Energy’). ang 8rtisn Energy
nc.. a Delaware corporation (‘BE Inc.”) and a wholly owned subsigiary of Entish
Energy

RECITA

WHEREAS, both British Energy and PECO Energy have extensive experience in
the safe and efficient operation of nuclear powered-generating faciities:

WHEREAS, PECO Energy has experience in marketing wholesaie power in North
America and British Energy has expenence in cperating nuclear- and non-nuclear-
powered generating facilities in a competitive energy environment:

WHEREAS, Bntish Energy and PECO Energy are developing a business plan for
the cevelopment of @ joint venture to acquire and operate nuclear-powereg generating
facilites and other associated assets in the United States and

WHEREAS, the parties wish to document their agreement to form an entity to
carry out the development of the joint venture,;

NOW, THEREFORE. in consideration of the mutual covenants, conditions and
provisions hereafter set forth, the parties hereto agree as follows as of the Efective
Date.

ARTICLE 1
GENERAL

11 Name The name of the Company shall be AmerGen Energy Company,
LLC.

12 Pnn PI f iness. The Company's principal cffice and place of
business shall be located in Wayne, Pennsylvania. The pnncipal office and place of
business may be changed from time to time, and other offices and places of business
may be established from time to time, by the Management Committee with notice to the
Members.

13  Intentionally Omitted.
14  Purpose and Powers.

(@) The purposes of the Company ("Purpose”) are to:

(i) establish, conduct, terminate and dispose of the Business;
and



(1) 30 all things reasonaply necessary or advisacie n
zonnecton with the above

b) The Company shall have the power and authonity to take an

y ang
all actions necessary or advisable to or for the furtherance of the Purpose

(€) The foregoing provisions of this Section 1 4 shall not be construed
to authonze the Company to, and the Company shall not, and the Members agree that
the Company shall not, engage in any activities other than the foregoing without the
approvals required hereunder: provided, the Company shall only engage in activities ang
awful business permitted by the Atomic Energy Act and the reguiations thereunder the
Act, or the laws of any junsdiction in which the Company may do business

15 Filings. The Management Committee shall cause to be executed, filed
and published all such certificates, notices, statements or other Instruments, and
amenaments thereto under the laws of the State of Delaware, and other applicable
junsaictions as the Management Committee may deem necessary or advisable for the
operation of the Company. Notwithstanding the foregoing or any other provision of this
Agreement. the parties hereto authorize, ratify and direct the Management Committee to
execute, deliver and file the onginal certficate of formation of the Company with the
office of the Secretary of State of the State of Delaware. and to execute, deliver and file
the onginal application for certificate of authonty of the Company with the office of the
Secruvtary of the Commonweaith of the Commonweaith of Pennsylvania

16 Sole Agreement. The parties intend that their obligations to each other
and the scope of their joint enterpnse be as set forth in this Agreement ang that no

further authonty to bind the other or the Company or any liabilities to each other or any
third party be inferred from the relationships d@scibad in this Agreement.

1.7 Definitions. Capitalized terms used in this Agreement without other
definition shall, uniess expressly stated otherwise, have the meanings specified in this
Section 1.7 References to Sections shall refer to Sections of this Agreement unless
otherwise specified. The singular shall include the plural and the masculine shall include
the feminine and neuter, and vice versa. “Includes” or ‘including” shall mean “including,
without limitation."

‘Act” means the Delaware Limited Liability Company Act, as amended from time
to time.

"Adi ital A nt Deficit" means, with respect to any Member, the deficit

balance, if any, in such Member's Capital Account as of the end of the relevant fiscal
year, after giving effect to the following adjustments:

(i) such Capital Account shall be deemed to be increased by any
amournits which such Member is obligated to restore to the Company (pursuant to this
Agreement or otherwise) or is deemed to be obligated to restore pursuant to the second
to last sentences of Treasury Regulation sections 1 704-2(g)(1) and 1.704-2(i)(5)
(relating to allocations attributable (0 nonrecourse debt). and

(i) such Capital Account shall be deemed to be decreased by the
tems described in Treasury Reguiation sections 1 704-1(b)(2)(ii)(d)(4), (5) and (8).



The foregoing gefinition of Adjusted Capital Account Deficit is
w~ith the provisions of Treasury Regulation section 1 704-1(0)(2)(ii)(d)
nterpreted and appiied consistently therewith.

intended to comply
ana snail be

‘Affiliate” means, when used with reference 1o a specified Person () any Person
that airectly or inairectly controls or is controlled by or is under common control with the
specified Person, or (i) any Person that is an officer or director of, a general partner in or
a trustee of, or serves in a similar capacity with respect to. the specified Person or any
Person descnbed in clause (i) or of which the specified Person or any Ferson descnbedq
in clause (i) is a responsible employee, director, officer. general partner or trustee. or with
respect to which the specified Person or any Person descnoed in clause (i) serves in a
similar capacity; provided, that the Company shall be deemed not to be an Affiliate of
any of the Members or any of their respective Affiliates for purposes of this Agreement
For purposes of this cefinition, the term "control" (including the terms “controiling,”
‘controiled by" ana "under common control with”) of a Person means the possession,
direct or indirect, of the power to (i) vote more than 50% of the voting securities of such
Person or (i) direct or cause the direction of the management and policies of such
Person, whether by contract or otherwise.

"Agreement’ means this Limited Liability Company Agreement, as amended,
modified, supplemented or restated from time to time

"Agents” is defined in Section 6 6.
‘Bankruptcy” means any of the following:

(1) a Member files a voluntary petition in bankruptcy or shall be
adjudicated a bankrupt or insolvent, or shall file any petition or answer or consent
seeking any reorganization, arrangement, composition, readjustment, liquigation or
similar relief for itself under the present or future applicable federai, state or other statute
or law relating to bankruptcy, insolvency or other relief for debtors, or shall seek or
consent to or acquiesce in the appointment of any trustee, receiver, conservator or
liquidator of said Member of all or any substantial part of its properties or its interest in
the Company (the term "acquiesce” as used in this definition includes the failure to file a
petition or motion to vacate or discharge any order, judgment or decree);

(1) a court of competent junisdiction enters an order, judgment or
decree approving a petition filed against any Memper seeking a reorganization,
arrangement, composition, readjustment, liquidation. dissolution or similar relief under
the present or any future federal bankruptcy act, or any other present or future applicable
federal, state or other statute or law relating to bankruptcy, insolvency or other relief for
debtors, and such Member shall acquiesce in the entry of such order, judgment or
decree or such order, jludgment or decree shall remain unvacated and unstayed for an
aggregate of 60 days (whether or not consecutive) from the date of entry thereof, or any
trustee, receiver, conservator or fiquidator of such Member or of ail or any substantial
part of its property or its interest in the Company shall be appointed without the corsent
or acquiescence of such Member and such appointment shall remain unvacated and
unstayed for an aggregate of 60 days (whether or not consecutive):

(i) a Member admits in wniting its inability to pay its debts as they

mature,




iv) 3 Memper gives notice to any Governmer:al Authority of
'nsolvency or pending iNsolvency, or suspension or pending suspension of operations or

(V) a Member makes an assignment for the penefit of creditors or
takes other similar action for the protection or benefit of cregitors

The foregoing is intended to supersede and replace the events listed in
Sections 18-304(a) and (b) of the Act.

‘Book Value' means, with respect to a Member's Interest tre Interest's
percentage share of the Company's assets minus liabilities. Wit respect to any asset of
the Company, Book Value means the asset's adjusted basis as of the relevant cate for
federal Income tax purposes except as follows:

(1) the initial Book Value of any asset contnbuted by a Member to (he
Company shall be the Fair Market Value of such asset, as determined by the contnbuting
Member and the Company with the concurrence of the Mempers other than the
contnbuting Member:

(ii) the Book Values of all Company assets (including intangible assets
such as goodwill) shall be adjusted to equal their respective Fair Market Values as of the
following times:

(A) the acquisition of an additional Interest by any new or
existing Member in exchange for more than a de minimis capital contnbution:

(B) the distnbution by the Company to a Member of more than
a de minimis amount of Company property other than money, whether in liquidation of
the Comnany or otherwise, or a distribution in complete liquidation of the Interest of a
Member: provided that in connection with a distribution other than in liquidation of the
Company, only the Book Value of the distributed asset shall be adjusted if the
Management Committee determines that such adjustment vill be sufficient to raflect the
relative interests of the Members; and

(C) the termination of the Company for federal income tax
purposes pursuant tc Code section 708(b);

(isi) the Book Value of any Company asset distnbuted to any Member
shall be the Fair Market Value of such asset on the date of distnbution:

(iv) f the Book Value of an asset has been determined or adjusted
pursuant to clause (i) or clause (i) above, such Book Value shall thereafter be adjusted
by the Depreciation taken into account with respect to such asset for purposes of
computing Profits and Losses, and other items allocated pursuant to Section 3 3.

The foregoing definition of Book Value is intended to comply with the
provisions of Treasury Regulation section 1.704-1(b)(2)(iv) and shall be interpreted and
applied consistently therewith.

‘BE Inc." is defined in the first paragraph hereof

" BE Inc._ Member Group” means BE Inc. and its Affiliates that are admitted as
Mempbers in accordance with Article 7 upon the transfer of an Interest or portion thereof
onginally owned by a Member of the BE Inc. Member Group

4



‘Business’ means the business of acquining and operatng nuclear- ard non-
nuciear-powereg generating faciities ana other associated assets in the Unitea States

‘Capital Account” is defined in Section 2.1(a)

‘Claim" is defined in Section 9 3(a)
‘Closing" is defined in Section 7 3(d)

'Cogde" means the Internal Revenue Code of 1986 as amended from time to
time

‘Company” means AmerGen Energy Company, LLC.

‘Company Minimum Gain" means the aggregate of the amounts of gain. if any,
determined for each nonrecourse liability of the Company, that wouid be realized by the

Company for federai income tax purposes if it disposed of the Company property subject
10 such liability in a taxable transaction in full satisfaction thereof and for no other
consideration. To the extent the foregoing is inconsistent with Treasury Regulation
section 1.704-2(d) or incomplete with respect to such reguiation, Company Minimum
Gain shall be computed in accordance with such reguiation.

* Contnbuting Member” is defined in Section 2.2(c).

‘Depreciation” means, for each fiscal year or part thereof. an amount equal to the
depreciation, amortization, or other cost recovery deduction allowable for federal income

tax purposes with respect to an asset for such year or other penod, except that if the
Book Value of an asset differs from its adjusted basis for federal income tax purposes at
the beginning of such year, Depreciation shall be an amount which bears the same ratio
to such Book Value as the federal income tax depreciation, amertization or other cost
recovery deduction for such year bears to such adjusted tax basis; provided that if the
federal Income tax depreciation, amortization or other cost recovery deduction for such
year s zero, Depreciation shall be determined with reference to such Book Value using
any reasonable method selected by the Management Committee.

"Distnb | " means, as of the end of any fiscal penod, the excess of the
cash and cash equivalents neid by the Company and its Subsidiaries over the aggregate
amount of any reserves established by the Management Committee (in accorgance with
sound business practice or pursuant to any regulatory requirements) to fund the
Company's reasonably anticipated cash requirements.

* Expert® is defined in Section 6 5(a).

"Effective Date" means the date on which the Certificate of Formation of the
Company is filed with the Secretary of State of the State of Delaware.

"Fair Market Value" means, with respect to any asset, as of the date of
determination, the cash pnce at which a willing seller would seil and a willing buyer would
buy, each being appnsed of all relevant facts and neither acting under compulsion, such
assetn an arm's-length negotiated transaction with an unaffiliated third party without
time constraints.



2AAP" means generally accepted accounting principies as useq oy -
Accounting Stancards Boarg ana/or the Amencan Institute of Centified Pup, ¢
Accountants

Covernmental Authonty” means a national. state. provincial, county. zity, local or
other governmental or reguiatory body or authonty. whether domestic or foreign

‘Indemnified Person" is defined in Section 9 1(b)

‘Initial Business Plan" means the Initial Business Plan of the Company approved
by the Management Committee.

Interest’ means the entire legal and equitable ownersnip interest of 3 Member in
the Company. including the percentage interest of a Member (or a permitted assignee of
a Member pursuant to Article 7 which has not been admitted as a Member of the
Company) in the aggregate distnbutions by the Company and the aggregate allocations
by the Company of Profits, Losses, income, gain, loss, deduction or creait or any similar
tem to which such Member (or its permitted assignee) is entitied. and the nght of a
Member to exercise governance nghts with regard to the Company (including the nght to
appoint Representatives to the Management Committee).

‘Investment Banker’ means an investment banking firm of recognizeq nationai
stanaing.

‘Lien" means, with respect to any asset, any mongage, lien, pledge, charge,
secunty interest, nght of first refusal or nght of others therein, or encumbrance of any
nature whatsoever in respect of such asset.

"Liguidator” is defined in Section 8 3(b).
‘Management Committee" is defined in Section 6.1,

‘Managing Member" means BE Inc. in the case of the BE Inc. Member Group and
PECO Energy in the case of the FECO Energy Member Group, or such other Members
that from time to time may be desigrated by the Members of the BE Inc. Member Group
or PECO Energy Member Group, respectively. Such Persons shail not constitute
‘managers” (within the meaning of the Act) of the Company.

‘Member" means, initially, BE Inc. or PECO Energy, as the context permits, and
ts successors or assigns, in such Person's capacity as a member (within the meaning of
the Act) of the Company.

"Member Group” means the BE Inc. Member Group or the PECO Energy Member
Group, as the context permits.

"‘Member Minimum Gain" means an amount, with respect to each Member
Nonrecourse Debt, equal to the Company Minimum Gain that would result if such
Member Nonrecourse Debt were treated as a nonrecourse liability, determined in
accorgance with Treasury Regulation section 1.704-2(i).

‘Member Nonrecourse Debt" has the meaning set forth in Treasury Regulation
section 1.704-2(b)(4), and generally means any nonrecourse debi of the Company for

which any Member bears the economic nsk of loss (such as a nonrecourse loan to the
Company by a Member or certain Affiliates of Member).

6



Memper Nenrecourse Deduction” has the meaning set forth in Treasury
Reguiation section 1 704-2(i)(2). The amount of the Member Nonrecourse Daguctions
with respect to a Memper Nonrecourse Debt for a2 Company fiscal year equals
increase, if any, in the amount of Member Minimum Gain attnbutable to such Member
Nonrecourse Debt dunng that fiscal year, reducea by the aggregate amount of any
gistnbutions dunng tnat fiscal year to the Member that bears the economic risk of ioss for
such Member Nonrecourse Debt to the extent such distnbutions are from the proceeds of
such Member Nonrecourse Debt and are allocable to an increase in Member Minimum
Gain attnbutable to such Member Nonrecourse Debt.

the net

Nonrecourse Deductions” has the meaning set forth in Treasury Regulation
section 1.704-2(c). The amount of Nonrecourse Deductions for a fiscal year equals the
net increase, if any. in the amount of Company Minimum Gain during that fiscal year,
reduced by any Nonrecourse Distnbutions dunng such year.

‘Nonrecourse Distrnibutions” means the aggregate amount, as determined in
accordance with Treasury Regulation section 1.704-2(c), of any distnbutions dunng the

fiscal year of proceeds of a nonrecourse liabiiity, as defined in Treasury Reguiation
section 1.704(b)(3), that are allocable to an increase in Company Minimum Gain

"Non-Contnbuting Member” is defined in Section 2.2(c).

“NRC" is the United States Nuclear Regulatory Commission.

‘Qffer" is defined in Section 7 3(a).

"Qffered Interest” is defined in Section 7 3(a).
"Qfferor” is defined in Section 7 3(a).

‘Qffer Notice" is defined in Section 7 3(b).
"PECO Energy" is defined in the first paragraph hereof.
"PECO Energy Member Group" means PECQO Energy and its Affiliates that are

agmitted as Members in accordance with Article 7 upon the transfer of an Interest or
portion thereof onginally owned by a Member of the PECO Energy Member Group.

‘Person” means any individual, corporation, partnership, firm, joint venture,
association, imited liability company, joint stock company, trust, estate, unincorporated
organization, Governmental Authonty, or other entity.

"Profits and Losses" means, for each fiscal year or part thereof, the Company's
taxable income or loss for such year determined in accordance with Code section
703(a)(1) (for this purpose, all items of income, gain, loss and deduction required to be
stated separately pursuant to Code section 703(a)(1) shall be included in taxable income
or loss) with the following agjustments:

(1) any income of the Company that is exempt from federal income tax
shall be added to such taxable income or l0ss;



(i) any expenaitures of the Company gescnoea » Coge secton
705(2)(2)(B) or treated as such pursuant to Treasury Reguiation section 1 704.
1(B)(2)(iv)(1) shall be subtracted from such taxablie income or l0ss:

(W) inlieu of the depreciation. amortization and other cost recovery
deductions taken into account in computing such taxable income or ioss. Oepreciation for
such fiscal year shall be taken into account:

(iv) f the Book Value of any Company asset is agjusted pursuant to
clause (n) or clause (ii) of the definition of Book Value, the amount of such adjustment
shall be taken into account as gain or loss from the disposition of such asset for
purposes of computing Profits or Losses: and

(v) such taxable income or loss shall not be deemed to inciude items
of income, gain, loss or deduction allocated pursuant to Section 2.1(c)(ii) (to comply with
Treasury Regulation under Code section 704(b)), Section 3 3 or expense taken intg
account in computing the Members' shares of Nonrecourse Deductions or Member
Nonrecourse Deductions.

‘Representative” is defined in Section 6.1(b).

‘ Safety Issue’ means any matter which concemns any of the following:

(i) /mplementation or compliance with any Genenc Letter, Bulletin,
Order, Confirmatory Order or similar requirement issued by the NRC.
(ii) prevention or mitigation of a nuclear event or incident or the

unauthorized release of radioactive matenal:

(jif) placement of the plant in a safe condition following any nuciear
event or incident;

(iv) compliance with the Atomic Energy Act, the Energy
Reorganization Act, or any NRC rule;

(v) compliance with a specific operating license and its technical
specifications;

(v1) compliance with a specific Updated Final Safety Analysis Report,
or other licensing basis document,

Any matter on which the Management Committee shail vote in accordance with Sectinn
6.3 thatis not substantially or pnmanly one of nuciear safety shall not constitute a Safety
Issue, so that, for purposes of illustration only, any plant expenditure of a materal nature
intended to extend the economic operational life or improve the economic performarice
of the power station in question shail not be considered a Safety issue.

"Section 7 2 Transferee" is defined in Section 7 2.

ling Group" is defined in Section 7. 3(a).

‘Subsidiary” means, as to any Person, any other Person of which more than 50%
of equity interests are owned, directly or indirectly, through one or more intermediaries,
or both, by such Person.




Tax Matters Partner’ s defined in Section 5 5(q)

Treasury Requlations' means requiations issued Dy the Treasury Department
pursuant to the Code.

"Wholly Owned Subsidiary” means, as to any Person. a Subsidiary ail of the

equity interests of which are owned, directly or indirectly, through one or more
ntermedianes, or both, by such Person.

18 Register ffice. Registered Agent The address of the registered office
of the Company in the State of Delaware shail be 1209 Crange S'reet, Nilmington, New
Castle County, Delaware 19801 or such other address as the Management Committee
may determine. The registered agent ‘or service of process on the Company in the
State of Delaware shall be The Corporation Trust Company, or such other agent as the
Management Committee may determine. If the registered agent ceases to act as such
for any reason or if the registered office shall change the Management Committee shall
promptly designate a replacement registered agent or change the registered address. as
the case may be. If the Management Committee fails to designate a replacement
registered agent or change of address of the registered office, any Member may
Jesignate a replacement registered agent or change the registered address

19 Representations and Warranties.

(a) Each Member hereby represents and warrants to the other Member
that: (a) if that Member is an organization, that it is duly organized, valdly existing and in
good standing under the laws of its state of organization and that it has full power and
authonty to execute and deliver this Agreement and to perform its obligations, including
the funding obligations under Section 2.2, hereunder; and (b) the Member is acquinng its
Interest for the Member's own account as an investment and without an intent as of the
Effective Date to distribute such Interest.

(b) To the extent only that the foregoing representations and warranties
are made by BE Inc., and in consideration of PECO Energy entening into this Agreement,
BE Inc. enters into this Agreement for itself and on behalf of British Energy (who shall for
the purpose hereof be a signatory to this Agreement) as if British Energy were making
such representations and warranties, provided, however, that PECO Energy shall first
look to BE Inc. in enforcing such representations and warranties.

ARTICLE 2
CAPITALIZATION
2.1 | A nts.

(a) Estabiishment. A separate capital account ("Capital Account”) is
hereby established for each Member as of the Effective Date.

(b) General Rules for Adjustment of Capital Accounts. The Capital

Account of each Member shall be:



(i) ncreased by

(A) the aggregate amount of sucn Members casn
contnbutions to the Company;

(B) the initial Book Value of property contributed by
such Member to the Cumpany, net of liabilities secured Dy such property that the
Company is considered to assume or take subject to Code section 752 and Treasury
Regulations thereunder: and

(C) such Member's distributive share of Profits and
‘tems of income and gain allocated to such Member pursuant to Section 2. 1(¢)(ii) or
Section 3 3, and

(ii) decreased by

(A) cash distnbutions to such Member from the
Company:;

(8) the Book Value of property distributed in kind to
such Membper net of liabilities secured Dy such property that such Member s deemed to
assume or take subject to under Code section 752 ang Treasury Regulations tnereunder
and

C) such Member's distnbutive share of Losses and
items of loss or deduction allocated to such Member pursuant to Section 2.1(c)(iii) or
Section 3 3.

(iif) Increased or decreased by the adjustment descbed in
Section 6 5.

()  Special Rules.

() Time of Adjustment for Capital Contributions. For
purpuses of computing the balance in a Member's Capital Account, no credit shall be
given for any capital contnbution which such Member 's obligated to make until such
contribution 1s actually made.

(i) Capital Account for Transferred Interest. If any Interest in
the Company or part thereof is transferred in accordance with the terms of this
Agreement, the transferee shall succeed to the Capital Account of the transferor to the
extent it relates to the transferred Interest.

(iii) Intent to Comply with Treasury Requiations. The foragoing
provisions and the other provisions of this Agreement relating to the maintenance. of
Capital Accounts are intended to comply with Treasury Regulation section 1 704.1(b),
and shall be interpreted and applied in a manner consistent with such regulatior. To the
extent such provisions are inconsistent with such regulation or are incomplete vath
respect thereto, the Capital Accounts of the Members shail be maintained in accordance
with such regulation except to the extent that doing so wouid matenally distort the timing
or amount of an allocation or distribution to a Member.
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28 capital Contnputions

(@) On the Effective Date, the interest of the BE Inc. Member Group
shall be 50% and the Interest of the PECO Energy Memoer Group shall be 50% Except
as otherwise provided herein or as agreed by the Members all capital contnbutions snall
be made 50% by the BE Inc. Member Group and 50% by the PECO Energy Memper
Group.

(b) The Management Committee shail have the nght to call for capital
contributions (which call shall be a condition to any Memper's obligation to make any
such capital contnbution). Each Member agrees that it shall Fromptly make (or be
subject to the consequences descnbed in Section 2 2(c) below) any such capital
contribution if such capital contnibution is for a specific transaction. project or
commitment previously approved by the Management Committee or for a Safety Issue

(c) 'n the event that a Member fails to make a required capital
contripution by the due date required by the Management Committee (each date being
referred to hereafter as the "Due Date." and such defaulting Member being referred to
hereafter as a "Non-Contnbuting Member"), the ather Member (the "Contnbuting
Member’) may elect any of the following altematives:

(i) the Contnbuting Member may cause the Company to treat
the amount required to be contnibuted by the Non-Contnbuting Member as a liability of
such Non-Contnbuting Member and pursue appropnate remedies for the recovery of
such amount. Where the Contributing Member has made an election pursuant to thig
Section 2.2(c)(1), the Non-Contnbuting Member shail remain liable to the Company in
respect of the defauited contribution or payment until such time as the amount is paid to
the Company; or

(i) the Contnbuting Member inay instead cause the Company
(A) to allow the Contnbuting Member to withdraw its corresponding additicnal capital
contnbution due to the failure of the Non-Contnbuting Member to make its required
adaditional capital contnbution (the making of such required additional capital contrnibution
by all Members being a condition to the obligation of each Member to make its required
additional capital contnbution), in which event the Company shall promptly return any
such contnbution to such Member and, pending such retum, the amount of such
contnbution shall be deemed to be a demand loan from such Member to the Company,
or (B) to borrow from the Contributing Member an amount equal to up to the entire
amount required to be contnbutea aoove by the Non-Contnbuting Member (the "Shertfall
Amount”) in exchange for the issuance to the Contnbuting Member of the Company's
Senior Secured Notes on the terms and conditions set forth nn the Schedule attached to
this Agreement. Where the Contnbuting Member has macz an election pursuant to this
Section 2.2(c)(ii)(B), it shall be entitied to, and shall cause the Company to, register a
charge over the Company s earmings from the asset in question to the extent practicabie
or the distnbutions of Distnbutable Cash by the Company to the Non-Contributing
Member from the date of the payment by the Contnbuting Member of the Shortfall
Amount until such time as the Contnbuting Member has been repaid the Shortfall
Amount plus the applicable interest. The payments of interest and principai on any
Senior Secured Notes shall be made without any further action on behalf of the
Management Committee.

(d) The Non-Contnbuting Member shali indemnify the other Member
and the Company for all liabilities, obiigations, damages. !osses, costs and expenses

11



NCiUCIng Dut Not iMitea to reasonavie attomeys fees and count costs) ansing out of
such defauit

(e) No Member shall have the ngnt to make any capital contnoutions
to the Company without the pnor written consent of the Management Committee and
unless the opportunity to make such contribution has been extended to all Mempers on
the same terms.

2.3  No Wthdrawals Except as expressly set forth nerein. no Member shall
be entitied to witharaw any portion of its czpital contribution or Capital Account balance

ARTICLE 3
PROFITS AND LOSSES

31 Profits. After giving effect to the special aliocations set forth in Section 3 3
and Section 6.5, Profits with respect to any fiscal year shall be allocated to the Members:

(@) First, to the extent of the excess of Losses allocated to them
pursuant to Section 3 2(b)(i) over Profits previously allocated to them under this Section
3.1(a), in revers2 orager of such allocations; and

(b) The balance. in accordance with their respective Interests.
32 Losses

(@) General Rule. After giving effect to the special allocations set forth
in Section 3.3, Section 3 2(b) and Section 6.5, Losses with respect to any fiscal year
shall be allocated to the Members in accordance with their respective Interests.

(b) Limitation. Losses allocated to any Member pursuant to Section
3 2(a) with respect to any fiscal year shall not exceed the maximum amount of Losses
that may be so allocated without causing such Member to have an Adjusted Capital
Account Deficit at the end of such fiscal year. All Losses in excess of the limitation set
forth in this Section 3 2(b) shall be ailocated:

(1) First, to the Members that wili not be subject to this
limitation, ratably based on the aggregate of their interests, to the extent possible until
such Members become subject to this limitation; and

(i) Any remaining amount, to the Members, ratably based on
their interests, unless otherwise required by the Code or Treasury Regulations.

33  Special Allocations

(a) Quailfied Income Offset. Subject to Section 3.3(b),
notwithstanding anything herein to the contrary, but only if required by Treasury

Regulation section 1 704-1(b) in oraer for the aliocations provided for herein to be
considered .0 have substantial economic effect or to be deemed to be in accordance
with the Member's Interests, if, for any fiscal year, a Member unexpectedly receives an
adjustment, allocation or distnbution described in Treasury Reguiation sections 1.704-
1(b)(2)(i)(d)(4), (5) or (6), and such adjustment, allocation or distnbution causes or
ncreases an Adjusted Capital Account Deficit, such Member shall be allocated items of
ncome and gain (consisting of a pro rata portion of each item of Company income,
including gross income and gain) in the amount and manner sufficient to eliminate such

12



Agjusted Capital Account Deficit as Quickly as possible. This Section 3 3(a) s ~tenaced
{e] COmD'y with Tfeasuw RQQUlatlon section 1 T:4-1:b(2)(“)(d) and shall be nterpreted
consistently therewith

(b) Minimum Gain Chargeback Notwithstanding any other crovision

of this Article 3. if there 1s a net decrease in Company Minimum Gain during any fiscal
year, each Member shall, subject to the exceptions provided in Treasury Reguiation
section 1.704-2(f), be allocated tems of income and gain for such fiscal year equai to
such Member's share of the net decrease in Company Minimum Gain within the meaning
of Treasury Regulation section 1.704-2(g)(2). To the extent that this Section 2 3(b) is
nconsistent with Treasury Reguiations, the Minimum Gain Chargeback proviced for
nerein shall be appiied and interpreted in accordance with such Treasury Reguiation

(c) Nonrecourse Deductions. Nonrecourse Deductions shall be

allocated to the Members in accordance with their respective interests.

(d) Curative Allocations. Special allocations of items of income or gain
pursuant to Sections 3 .3(a), 3 3(b), 3.3(e) or 2. 1(c)(iii) may not be consistent with the
manner in which the Members intend to divide the Profits, Losses, Nonrecourse
Ceductions, gain and similar tems. Accordingly, Profits. Losses. Nonrecourse
Ceductions, and other items shall be allocated subsequent to any such special
allocations among the Members in a manner consistent with Treasury Reguiation
sections 1.704-1(b) and 1.704-2 so as to prevent such special aliocations from distorting
the manner in which overall Company Profits, Losses and Nonrecourse Deductions are
intended to be allocated among the Members pursuant to Sections 3.1, 3.2 ana 3.3(c).
in general, the Members and the Company anticipate and agree that this will be
accomplished by specially allocating other Profits, Losses and items of income. gain,
loss and deduction among the Members in the currant year or subsequent years so that
the net amount of such special or other unintended ailocations to each Member s zero
after taking into account present value concepts.

13



e) Memper Nonrecourse Deduciions and Memper Mimimum

» 2ain

< argepack

(1) Member Nonrecourse Deductions Any Memper

Nonrecourse Deductions for any fiscal year or other penod shall be allocateg 1o the
Memper that bears the economic risk of loss with respect to the Member Nonrecourse
Oebt to which such Memper Nonrecourse Deductions are attnbutable in accordance with
Treasury Regulation sections 1 704-2(i) and 1.704-2(k) ana Member Minimum Gain
Chargebacks ansing from any decreases in Member Minimum Gain shall be allocated to
the Members as required by Treasury Regulation section 1 704-2(i)

(i) Member Minimum Gain Chargeback. If there is a net
cdecrease in Member Minimum Gain attnbutable to a Member Nonrecourse Debdt during

any Company fiscal year, within the meaning of Treasury Regulation sections 1 704-
2(i)(3) and 1.704-2(k), each Member that, as of the beginning of such year, has a share
of the Member Minimum Cain attnbutable to such Member Nonrecourse Debt.
determined in accordance with Treasury Regulation sections 1 704-2(i)(5) ana 1 704-
2(k), shall be allocated items of income and gain for such fiscal year (and, if necessary
subsequent fiscal years) in proportion to, and to the extent of, an amount equal to the
greater of (a) such Member's share of the net decrease in Member Minimum Gain
attnbutable to such Member Nonrecourse Debt that is allocable to the disposition of
Company property subject to such Member Nonrecourse Debt, or (b) the Adjusted
Caprtal Account Deficit of such Member as of the end of such fiscal year, determined
before taking into account any allocation of Company income, gain, loss, deduction or
Code section 705(a)(2)(B) expenditure for such fiscal year equal to that Member's share
of the net cecrease in the Member Minimum Gain, determined in @ manner consistent
with Treasury Regulations section 1 704-2(g)(2). To the extent that this Section 3 3(e)(ii)
's inconsistent with Treasury Reguiations, the Member Minimum Gain Chargeback
provided for herein shall be applied and interpreted in accordance with such requiation

34  Allocation of Credits. All tax credits shall be allocated among the
Members in accordance with their respective Interests or in accordance with applicable
provisions of the Code or Treasury Reguilations to the extent any such provision is
incensistent with such allocation.

35 TaxAllocations.

(a) Contnbuted Property. in the event any property is contnbuted to
the capital of the Company, income, gain. loss and deduction with respect to such

property shall be allocated solely for tax purposes among the Members in accordance
with Code section 704(c) so as to take account of any vanation between the adjusted
basis of such property to the Company for federal income tax purposes and its initial
Book Value.

(b) Reval Pro If the Company assets are revalued as set
forth in the definition of "Book Value” subsequent allocations of income, gain, ioss and
deduction with respect to revalued Company assets shall take into account any vanation
between the adjusted basis of such assets for federal income tax purposes and their
adjusted value in the same manner as under Code section 704(c) and the Treasury
Regulations thereunder.

(¢) Effect. Allocations pursuant to this Section 3 5 are solely for
purposes of federal, state and local taxes and shall not affect, or in any way be taken
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nto account. in computing any Member's Capital Account or snare of Profits _osses or
other items or QIStNDUtIONS Pursuant to any provision of this Agreement

(@)  Conformity of Reporting. The Members are aware of the income
'ax consequences of the allocations made by this Section 3 5 and hereby agree to be
bouna by the provisions of this Section 3.5 in reporung their shares of Company gain
ncome. |0ss, dequction creqits and other items for income tax purposes, except in the
case of fraud or manifest error

36 Change in Member's interests. In the event there is any change in the
Members respective Interests dunng any fiscal year Profits. Losses Nonrecourse

Oeductions and other items shall be allocated among the Members in accordance with
their respective Interests from time to time duning such fiscal yaar in accordance with
Code section 706. using any convention permitted by law and selected by the
Management Committee.

ARTICLE 4
DISTRIBUTIONS

41 Qistributable Cash. It shail be the policy of the Company. and the
Members shall direct their respective Representatives on the Management Committee to

cause the Company. to distnbute Distributabie Cash to the Members quarterly. For the
purpose of this Section 4 1 in the case of a charge over distnbutions of Distnbutable
Cash pursuant to Section 2.2(c)(ii)(B), each of the Members' foregoing obligation under
this Section 4.1 shall, but without prejudice to the determination of Distnbutable Cash. be
deemed to have been properly fulfiled where the Contnbuting Member has for its pant
fulfilled such obligation. Any distributions of such Distnbutable Cash shall be made.
where applicable, first to each Member of the BE Inc. Member Group in an amount equal
to the amount of the snecial allocations described in the seventh and last sentences of
Section 6 5(a) and the first sentence in Section 6 5(e) and to each Member of the PECO
Energy Member Group, where applicable, in an amount equal to the amount of the
special allocations descnbed in the next to the last sentence of Section 6 5(a) and first
sentence of Secuon 6 5(d), in each case at such quarter date as the Member elects at its
sole discretion. The remaining distnbutions of Distnbutable Cash shall be made to the
Members in accordance with their respective interests, except in the case of a charge
over distnbutions of Distnbutable Cash pursuant to Section 2.2(c)(ii)(B). Notwithstanding
the foregoing or any other provision of this Agreement to the contrary, the Company, and
the Members, Management Committee and Representatives on behaif of the Company,
shall not be required to make any distnbution of Distnbutable Cash to any Member on
account of such Member's Interest in the Company if such distribution would violate
Section 18-607 of the Act or other applicable law. To the extent that any distributions of
Distnbutable Cash corresponding to special allocations provided for in this Section 4 1
cannot be fully made within a particular fiscal year, such amounts that cannot be
distnbuted shall be aistnbuted in the next succeeding fiscal year.

42  Liguidating Distnbutions. Distributions to the Members of cash or property

in connection with a dissolution of the Company shall be made in accordance with the
Capital Account balances of the Members, as provided in Section 8 3(d)(ii).
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43 2ther Cistnbutions No Memper snail be entitied o receive any
distnoution from the Company without the consent of the Management Comrﬁmee or as
otherwise provided in Section 4 1 or 8 3(d)

ARTICLE §
ACCOUNTING AND RECORDS

5.1 Fiscal Year. The fiscal year of the Company shall be the year ending
December 31

52 Method of Accounting. Uniess otherwise provided herein, the Company
bocks of account snail be maintainea in accordance with GAAP: provided that for

purposes of making ailocations and distnbutions hereunder (including distnbutions upon
dissolution of the Company in accordance with Capital Account balances as required by
Section 8 3(d)(ii}), the relevant items shall be determined in accordance with federal
income tax accounting pnncipies utilizing the accruai method of accounting, with
adjustments required by Treasury Reguiation section 1.704-1(b) to properly maintain
Capital Accounts. Each Member acknowiedges that the Capital Account balances of the
Mempers for the purposes descnbed in the preceding sentence are not computed in
accordance with GAAP and accoraingly that any GAAP financial statements for the
Company do not refiect their true Capital Account balances.

53 Books and Records: Inspection.
(a) Sooks of Account and Records. Proper and compiete records and

books of accounts of the Company business for tax and financial purposes, including all
such transactions and other matters as are usually entered into records and books of
account maintained by Persons engaged in businesses of like character or as are
required by law, shall be kept by the Company at the Company's pnncipal office and
place of business. The Management Committee may delegate to a third party or any
Member the duty to maintain and oversee the preparation and maintenance of such
records and books of account. Books and records maintained for financial purposes
shall be maintained in accordance with GAAP, and books and records maintained for tax
purposes shall be maintained in accordance with the Code and applicable Treasury
Requiations.

(b)  Inspection. All records and documents descnbed in Section 5.3(a)
shall be open to inspection and copying by any of the Members or their Representatives
at any reasonable time dunng business hours. Notwithstanding anything in the Act
(including Section 18-305(c) of the Act) or this Agreement to the contrary, the Members
and the Representatives shall not have the ngnt to keep confidential from any other
Member or Representzative, in their capacities as such, any information of the Company

54 Financial Statements. Within 90 days after the end of each fiscal year,
and 30 days after the end of each calendar quarter, the Management Committee shall
cause to be furnished to each Memper financial statements with respect to such fiscal
year or quarter of the Company, consisting of (i) a balance sheet showing the Company's
financial position as of the end of such fiscal year or quarter, (ii) supporting profit and
loss statements, (i) a statement of cash flows for such year or quarter and (iv) Member's
Capital Accounts, provided that pnor to such dates the Company shall provide to each
Member on a timely basis such financial information as may be required to permit each
Member Group to prepare its annual and quarterly financial reports. The annual financial
statements of the Company shall, uniess the Management Committee or the Members
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setermine otherwise. be auaited (which auait shall be conducted in accoraance with
SAAP) and certified by an incependent firm of certified PuDlic accountants seected by
‘ne Management Committee or the Membpers (which firm may oe the firm reguiarly
2ngaged by any one or more of the Mempers). Each Member snall receive 2 copy of all
matenal financial reports ana notices delivered by the Company to any thirg party
oursuant to any other agreement. The Company shall also produce and distrpute
monthly revenue, operating expense and capital expenditure reports and such other
financial statements as the Management Committee reasonably cetermines

55  Taxaten

(a)  Status of the Company The Members acknowiedge that this
Agreement creates a partnership for federal income tax purposes. and hereoy agree not
'0 elect to be exciuded from the application of Subchapter K of Chapter 1 of Subtitie A of
the Code or any similar state statute.

(b) Tax Elections and R rnting.

(i) Generally The Company shail make the following elections
and take the following positions under United States income tax laws and Treasury
Regulations and any similar state laws and regulations:

(A) Adopt the year ending Decemper 31 as the annual
accounting penod (uniess otherwise required by the Code and Treasury Reguiations):

(B) Adopt the accrual methed of accounting; and

(C) Insofar as permissible, report the Company's tax
attnbutes and results using pnnciples consistent with those assumed in connection with
entenng into this Agreement.

(ii) Code Section 754 Election. The Management Committee

shall, upon the wntten request of any Member, cause the Company to file an election
Jnder Code section 754 and the Treasury Regulations thereunder to adjust the basis »f
the Company's assets under Code section 734(b) or 743(b) and a corresponding election
Jnder the applicable sections of state and local law.

(€) Company Tax Returns The Tax Matters Partner will prepare or
cause to be prepared the domestic and foreign tax returns and information returns for

the Company at no charge to the Company, except for all reasonable out-of-pocket
expenses (including accounting fees, if any). Any Member may, at its own expense,
engage a third party to review the tax retums and information retums prepared by the
Tax Matters Partner pursuant to the preceding sentence. Any and all other tax retumns
shall be prepared in a manner directed by the Tax Matters Partner consistent with the
terms of this Agreement. Each Member shail provide such information, if any, as may be
reasonably requested by the Company for purposes of prepanng such tax and
nformation retums. The Company shall use its best efforts to (i) cause copies of all tax
returns to be submitted to each Member within 45 days after the presentation of the
financial statements in Section S .4 and (ii) deliver to each Member within 30 days after
the end of each taxable year any additional information in the possession of the
Company that the Members may require for the preparation of their own income tax
retums, provided that pnor to such dates the Company shall provide to each Member on
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a imely basis such tax information as may be required to permit sach
prepare its quanerly and annual tax filings

Memcer Sroup 10

(d) Tax Augits PECO Energy shall be the "tax matters panner.' as
‘hat term s definea in Code section 6231(a)(7) (the "Tax Matters Partner’) with ail of the
rgnts. cuties and powers provided for in sections 8221 through 6232, inciusive of the
Coce. provided that the Tax Matters Partner shall not pay or agree to pay any auait
assessment. or any amount in settiement or compromise of any litigation, in respect of
ncome items of the Company expected to have a tax impact in excess of $250 000 on
any Memper in any one instance or senes of related instances uniess approved by the
Management Committee. The Tax Matters Partner. as an authonzed representative of
the Company, shall direct the defense of any tax claims made Dy the Intermal Revenue
Service or any other taxing jurisdiction to the extent that such claims relate to agjustment
of Company items at the Company level and, in connection therewith. shall retain and
pay the fees ana expenses of counsel and other advisors chosen by the Tax Matters
Partner. The Tax Matters Partner shall deliver to each Member and the Management
Committee a serni-annual report on the status of all tax audits and open tax years
rel7' 19 to the Company, and shall consult with and keep ail Members and the
v ragement Committee advised of all significant developments in such matters coming
10 the attention of the Tax Matters Partner. The Tax Matters Partner shall also be
responsive to reasonable requests of each Member and the Management Comm .. &
All reasonable expenses of the Tax Matters Partner and its Affiliates (inciudir ”
reasonavie internal ime charges and reasonable cisbursements) and oth- . reasonable
fees and expenses in connection with such defense shall be bome b e Company.
Except as provided in Article 9, neither the Tax Matters Partner r~. the Company shall
De liable for any adaitional tax. interest or penaities payable by a Member or any costs of
separate counsel chosen by such Viember to represent tmc Member with respect to any
aspect of such challenge.

ARTICLE 6
MANAGEMENT

8.1 Management Committee. The property, business and affairs of the

Company shall be managed by or under the direction of a Management Committee (the
‘Management Commuttee”). In addition to the powers and authonties Dy this Agreement
expressly conferred upon it. the Management Committee may exercise all such powers
of the Company an¢ C. all such lawful acts and things as are not Dy statute or by this
Agreement cirected or required to be exercised or done dy the Members. Except as
determined by the Management Committee pursuant to this Article 8 or otherwise
pursuant to this Agreement, no Member or Representative shall have any nght or
authonty to take any action on behalf of the Company with respect to third parues or to
bing the Company.
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a Numper of Representatives The Management Committee snail

consist of eight inaividuals (each, a ‘Representative’) with the BE Inc. Memper Group
naving the ngnt to appoint four Representatives and PECO Energy Memper Group
naving the nght to appoint four Representatives Unless the Chief Executive Officer of
the Company s ctherwise a Representative of a Member Group, the Chief Executive
Officer shall be a non-voting additional Representative on the Management Committee
The Representatives snall not be 'managers” of the Company as such term s useg in
the Act

(b) nitial Representatives The initial Representatives of the

Management Committee shail be appointed by the respective Member Groups pror 1o
the first meeting of the Management Committee. Each Member Group shall notify the
other of its appointed Representatives.

(€) ~ Yacancies. Except for the Chief Executive Officer (provided the
Chief Executive Officer is not otherwise a Representative of a Member Group), each

Representative shall hold office until death, resignation or removal at the pleasure of the
Member Group which appointed such Representative |f a vacancy occurs on the
Management Committee the Managing Member of the Member Group that appointed
the vacatng Representative shall appoint such Representative's successor

(@) Zhairman. The Chairman of the Management Committee shall be
appointed by the PECO Energy Member Group and may only be removed by the PECQO
Energy Member Group.

(e) Chief Executive Officer. The Chief Executive Officer of the

Company shall be elected by the Management Committee. The Chief Executive Officer
shail be responsible for the day-to-day operations of the Company, and shall sign,
execute and acknowledge contracts and agreements relating thereto on benalf of the
Company and shall perform such duties as are from time to time assigned by the
Management Committee, and may delegate such responsibilities to the president or a
vice president of the Company. The Chief Executive Officer may only be removed by the
Management Committee The Chief Executive Officer shall empioy and retain on pehalf
of the Company, subject to approval by the Management Committee, such Persons as
may be necessary or appropnate for the conduct of the Company's business (subject to
the supervision and control of the Management Committee), Including employees and
agents who may be designated as officers

with tities including but not limited to "president " “vice president.”
‘treasurer,” "secretary,” "general manager," "director’ and "chief firancial officer.” as and
'0 the extent authnnzed by the Management Committee. The designation of any Person
as an officer or other agent of the Company shall not Dy itseif create any contract nghts

62  Meeting Requirements.

(a) Regqular Meetings. The Management Committee shall meet no
less frequently than four times each calendar year in Philadelphia, Pennsyivania or such
other place agreed to by the Members on a date and at a time and place established by
the Members.
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b) Special Meetings A special meeting of the Managemen
Committee or the Mempers shail be neid at the request of any Memper The I

such meeting snail be in Philadelpnia, Pennsyivania or sucn otner pPlace agreec
Mempbers

(€) Telephonic Meetings. Any meeting of the Manzagement C.
or the Members may be held by conference telephone call or through similar

communications equipment by means of which all persons paricipating in the meeting
can hear each other. Participation in a telephonic meeung neid pursuant to this Section
8 2(c) shall constitute presence in person at such meeting

(d) Notices. Notices of regular meetings and special meetings of the
Manager 2°t Comm:ttee or the Members may be given by any Representative or

Member. as the case may be. and shall state the date hour ang purpose of the meeting
All such notices shall be accompanied by an agenda for the meetngs, as well as the
texts of all resolutions proposed to be adopted at such meetngs. No iter, may be
discussed if not on the agenda uniess a quorum is present ang the Reprizsentatives
present waive notice of the aaditional item(s). Notice of a reguiar or special meeting
shall be given by facsimiie. confirmed by registered mail not less than 14 days (in the
case of a reguiar meeting) or 72 hours (in the case of a special rneeting) before the date
of the meeting to each Representative at the facsimile number ana aadress provided by
the Representative to the Company from time to time. Any Representative may waive as
to such Representative only in wnting the requirements for notice before, at or after a
meeting.

(@) Quorum At each meeting of the Management Committee or the
Mempers, the presence in person or by telephone of at least two Representatves of
each Member Group shall be necessary to constitute a quorum for the transaction of
business.

n YWntten Consents. Any action required or permitted to be taken at
a meeting of the Management Commuttee or the Members may be taken without a

meeting if the requisite Representatives of each Member Group consent thereto in
writing.

63 Action Man men mmi

(a) Scope of Authonty The Management Committee shall have full
power and authonty, as delegated to it by the Members, to direct and control the
business affairs of the Company except with respect to those matters reserved
specifically to the Members, and subject to the nght of the Management Committee to
delegate such power and authonty to Persons responsible for day-to-aay operation of
the Company; provided, however, notwithstanding anything to the contrary in this
Agreement, the Chief Executive Officer and the other Persons who are responsible for
the day-to-day operation of the Company shali have the authonty to make the caily
operating decisions, within the approved expenditure limits, necessary o appropnate for
the safe and efficient operation of the Company's facilities and assets. including entenng
into agreements with third parties for such day-to-day operations. witr out the pnor
approval of the Management Committee.

(b)  Approval Reguirements.

(1) Consent or approval of the Management Committee shall
mean the affirmative vote of a majonty of the Representatives authonzed to vote and

20




‘otng at a duly held meeting of the Managem ant Committee *.otwithstana -
'0 the contrary in this Agreement, the Chairman shall have a casting vote to
2n all Safety Issues and such casting vote by the Chairman shall. subject to Section 6 §
constitute the final and definitive determinatior by the Management Committee and shall
not otherwise be subject to review

3 anything
Oreak a tie

(i) Except as otherwise Jrovided in this Agreement sach
~epresentative shall be entitied to one vote on all matters submitted to a vote of the
‘Aanagement Committee. provided that if one or more Representatives are aosent or not
appointed because of a vacancy on the Management Committee o otherwise then El
majonty of the other Representatives of such absent Representative s Memoer Group
present at the meeting shall have the nght to cast the votes of such absent
Representatives.

(iii) The Company shali provide each Representative of a
Member Group with (A) adeguate notice (in light of the time frame in which approvai is
sought) of the substance of any matter requiring the approval of the Management
Committee in order to atford such Representative sufficient time to review such matter
and the analysis thereof a'10 (B) an opportunity to consuit with the management of the
Company regarding such matter and possible alternatives prior to the meetng at which
approval 1s sought: ¢ov ded that any alleged noncompliance with the provisions of this
paragraph (iii) shall not affect the validity of any consent or approval pursuant to
paragraphs (i) and (i) above.

(€) Budgets The Management Committee shail adopt an annual
pudget for the operations of the Company. The proposed budget shall be presented to
the Management Committee no |ater than 60 days pnor to the commencement of each
fiscal year of the Company.

64  Actions by Members

(a) Notwithstanding any other provision in this Agreement to the
contrary, the following actions require the pnor wntten approval of all Mempers: (i)
dissolution of the Company in accordance with Section 8 2(a): (i) amendment of this
Agreement; and (iii) approval of funaing of ail plant acquisition or construction approved
oy the Management Committee.

(b) The Members shall establish the roles and responsibilities of the
Members, Management Committee and Chief Executive Officer to the extent necessary
and not otherwise provided for in this Agreement and shall cause the Management
Committee to adopt resolutions impiementing such roles and responsibilities, including
establishing authonzed expenditure imits for the Chief Executive Officer, the
management of due diligence in the acquisition of generating facilities. the approval of
unbudgeted capital expenditures, and the approval of the disposal of Company asse's.

85 isagreements Relatin fety lssu

(a) If the BE Inc. Member Group is of the opinion that the Chairman
has exercised his casting vote tc break a tie in circumstances that could not reasonably
be deemed to constitute a Safety Issue, then the BE inc. Member Group shall notify the
PECO Energy Member Group and the Company of such opinion in wnting within seven
days of the date of the Management Committee vote. Within 10 business days of such
notice (or such longer penod as they may agree), the Chairmen of Bntish Energy and
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=SEC0 Energy snali make a good faith effort to amicaply resolve the marner ‘:re
“hairmen are unable to amicably resolve the mattar the BE Inc. Member Group may
refer the issue 10 @ mutually agreed upon expert (the ‘Expert’). The 3E Ine Member
Sroup shall notify the PECO Energy Membper Group of such referral and for agreement
on tne appointment of the Expert within five business cays of termination of discussions
on the matter between the Chairmen. The BE Inc. Member Group shall aiso notfy the
Company of such referral. The Expert shall deliver a decision as to whether or not. at
the ume of the vote, the exercise of the casting vote by the Chairman could reasonably
e ceemed to constitute a Safety (ssue. In the event that the Expert decides that the
exercise of the casting vote at the ime could not reasonably be deemed to constitute a
Safety issue. an amount of Company expenses for the year shall be speciaily alocateg
directly ana proportionally to each Member of the PECO Energy Group of the
expenditure commitment made by the Management Committee as can be reasonably
allocated to the agenda item relating to the issue on which the Management Committee
voted. The Expert shall also, subject to (b) below, if the matter is included in the referral
to the Expert. determine what the amount of the contnbution shouid be. Such payment
by the PECO Energy Memter shall be made not later than 30 days from the date of the
Expert's decision. If the Zxper decides that the exercise of the casting vote at the time
coula reasonably be deemed to constitute a Safety issue. then each Memoer of the BE
Inc. Member Group shall be specially allocated its proportional share of an amount of
Company expenses for the year equal to the costs nf the Expert. If the Expen decides
that the exercise of the casting vote at the ime co.!J not reasonably be deemed to
constitute a Safety Issue, then each Member of th. PECO Energy Member Group shall
be specially aliocated its proportional share of an amount of Company expenses for the
year equal to the costs of the Expert.

(b) With regard to technical matters conceming determination of a
Safety Issue. the Expert shall be a qualified engineer, with not less than ten years
expenence, from a recognized nucle:r engineenng consuiting firm with particular
expertise in NRC regulation. With reyard to financial issues conceming the expenditure
commitment allocated to the aforesaid agenda item, the Expert shall be a financial
accountant from a recognized accounting firm with expertise in NRC regulation. Should
the Parties fail to agree on the appointment of the Expert within seven days of the notice
of referrai by the BE Inc. Member, the Expert shall be appointed by the Presigent of the
Amencan Institute of Nuclear Engineers. The Expert shall consider the evidence he or
she ceems necessary to rendenng a decision, including speaking 1o persons
representing each Member. requesting affidavits and questioning in person those making
affidavits. The Expert shall rencer a wntten decision with reasons therefor within 15 days
of the Expert's appointment.

(c) The Expert's decision shall be final and binding on the Members
and the Parties hereby acknowledge that the Expert is acting as such and not as an
arbitrator on matters of legal dispute pursuant to Section 6 10.

(d) Within one year from completion of a medification for which each
Memper of the PECO Energy Member Group has been allocated expenses pursuant to
Section 6 5(a), to the extent that the PECO Energy Member Group demonstrates that
such mogificaton has enhanced the value of the plant that was the subject of the
expendilure, each Member of the BE Inc. Member Group shall be specioily allocated an
amount of Ccmpany expenses for the year equal to such Member's propo: 'onal share of
the amount by which the Fair Market Value of such plant exceeds the Fair Mar: et Vaiue
of the plant if such expenditure had not been made. Fair Market Value s'iall be
detennined in accordance with the procedures of Section 8 5(b). As a resuit of the lack
of a representative market for transactions involving nuclear-powered generating
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faciites the Mempers agree that it would be difficult to measure the effect on Farr
Market Value of the expenditure using the definition of Fair Market Value proviged n this
Agreement. The Mempers, therefore, agree that, for purposes of this Section § 5(d), Farr
Market Value shall be cetermined using a discounted cash flow analysis

@) /Vithin one year from completion of a modification for which each
Memoer of the PECO Energy Member Group has teen allocated expenses pursuant 1o
Section 6 5(a), to the extent that the BE inc. Member Group demonstrates that such
moafication has reduced the value of the plant that was the subject of the expenaiture
each Memper of the PECO Energy Member Group shall be specially allcca'ed an
amount of Company expenses for the year equal 10 an amount equal to such Mempers
proportional share of the amount by which the Fair Market Vaiue of such plant is less
than the Fair Market Value of the plant if such expenditure had not been madge Farr
Market Value shail be determined in accordance with the procedures of Section 8 5(b)
For the reasons provided in Section 6 5(d), the Members agree that, for purposes of this
Section € S(e), Fair Market Value shall be determined using a discounted casn flow
analysis

f Notwithstanding any reference nereinabove to an expert nothing
herein shall prevent the Company from proceeding to implement the decis ‘the
Management Committee on any purported Safety Issue in accordance with the terms of
such decision.

(9) To the extent that any allocation provided for in this Section 6 5
cannot be fully made within a particular fiscal year, such amounts that cannot be
aliocated shall be allocated in the next succeeding fiscal year.

66  Confidentality Each Member shall, and shall cause each of its Affili. ‘es.
and each of its and their respective partners, members. managers, shareholders,
directors. officers, employees and agents (collectively, "Agents") to, keep secret and
“etain in stnctest confidence, and not use for any purpose except as contemplated by
this Agreement, any and all confidential information relating to the Company which 1s (i)
not otherwise in the public domain, (i) not otherwise in the nghtful possession of such
Memper (or Affiliate) frorn third parties having no obligation of confident.ality to a Member
or the Company and (iii) not required to be disclosed by such Member, its Affiliates or
Agents pursuant to Federal, state or local law, and shall not disciose such information
and shall cause its Agents not to disciose such information, to anyone except (x) such
Memper's Affiliates or Agents who have a need to know such information in connection
with the matters contemplated by this Agreement, and (y) other Persons (such as lenders
to a Member) who have a bona fide business reason for obtaining such information in
connection with their dealings with such Member and who agree in wnting to keep in
confidence all confidential information in accordance with the terms of this Section & 8
and such other terms as shail be acceptable to the Management Committee. BE inc
and PECO Energy each agree that should the Business not be commenced, or should
the Business be terminated, then in such event each such party shall own and be free to
use the Initial Business Plan (in the form and as of the date such parties determine that
the Business will not be commenced or as of the date the Business is terminated. as the
case may be) and jointly developed related work, subject to the previously signed
confidentiality agreements between the parties. The confidentiality obiigations under this
Section 6 € shall survive the termination of this Agreement for a penod of three years.
The foregoing provisions of this Section 6 6 were negotiated in good faith by the parties
hereto and the part.es hereto agree that such provisions are reasonable and are not
more restnctive than is necessary to protect the legitimate interests of the Members and
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the Company. To the fullest extent permitted by law if a Memper or any of its Affil;
or Agents breaches or threatens to commit a breacn of this Secticn 8 5 the other
Mempers and the Company shall have the nght to have this Section 6 8 specifically
enforced by any court having junsaiction, it being acknowleaged and agreed that money
damages wili not provide an adequate remedy to such other Members or the Company
Nothing in this Section 3 6 shall be construed to limit the nght of any Member or the
Company to collect money camages in the everit of a breacn of this Section 6 8 nor 10
umit the ngh' of any Member to report the financial cordition and resuits of operations of
the Comi v to its Members. in such manner as may be approved Dy the other Members
(such appiov 2 not to be unreasonably withheld or delayed) or to reguiatory authonties to
the extent =2qgLi'ed by law or reguiation.

687 Qwnership and Use of Inventions and Trade Secrets Shouid the

Company inv 1t. or improve by development, any cevice, process or techrigue that is
patentable or « therwise a trade secret relevant to the Business. the Company snall own
the nghts creat )d thereby, including any patent or copynght. Eacn Member and its
Affiliate shall hiave the nght to use any such invention, process. technique or
improvement without cost or obligation to the Company or the other Member Should a
Member or its Affiliate solely invent or improve as aforesaid. such Member or Affiliate
shall solely own the nghts created thereby, including any patent or copynght. Such
Memper or Affiliate may license the use thereof to the Company, f the Ccmpany so
desires, on terms mutually agreed upon by the Memper or Affiliate and the “ompany
Without limiting the generality of the foregoing, shouid a Member or its Affiliate and the
Company jointly so invent or improve as aforesaid. such Member or Affiliate and the
Company shall eacnh nevertheless 1 etain joint ownership to and the nght to use such
invention, process, technique or imrovement without cost or obligation to the other. On
any dissolution of t1e¢ Company or :ermination of this Agreement pursuant to Articie 8.
each of the Memtears shall procure the assignment to each of them of the ownership
nghts vested in tr« Z“ompany immediately pnor to such dissolution or termination.

ates

68 r iness: Duties: Etc.

(a) The Members and each of their respective Affiliates may engage in
Or possess an interest in uther business ventures, and may engage in any other
activities. of every kind ang descnption (whetiier or not comnetitive with the business of
the Company or otherwise affecting the Company), indepeniently or with others and
shall owe no duty or liability to the Company, its Members or their Affiliates in connection
therewith except as expressly set forth in this Agreement. None of the Company or other
Members shall have any nghts in or to such independent ventures or the income or
profits therefrom by virtue of this Agreement. Each Member, however agrees that
should it become aware of an opportunity to acquire or develop a nuclear-powered
generation plant or project in the United States (excluding Limenck Generating Station,
Hope Creek Nuclear Generating Station, Saler Generating Station and Peach Bottom
Atomic Power Station), it shall noufy the Company as soon as practicable and provide
the Company the nght of first refusal to pursu.e and develop such opportunity.
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D) To the extent that, at law or in equity, any ~ffiliate of a Memper or
any airector. officer, stockholder, empioyee. agent or representative of a Memper or such
~ffiliate would have auties (including fiduciary duties) and liabilities to the Ccmpany, or to
the Members different from or in addition to those provided in this Agreement. a|| rights
of the other Members ansing out of such duties and liabilities are neredy waived and no
such Person shall be liable to the Comparny or to any Member for its go0d faith reliance
on the provisions of this Agreement.

(€) The provisions of this Agreement, to the extent that they expand or
restnct the duties and liabilities of any such Person otherwise existing at law or in equity,
are agreed by the Members to replace such other duties and liabilities of sucn Person
and no Member shall have any duties to or liabilities to the Company or any Member (in
respect of a Person's status as a Member) except as expressly set forth in this
Agreement. The terms of the contractual relationship agreed to in this Agreement, and
not other concepts at law or in equity, define the Membpers' obligations to each other and
the Company.

(d) Notwithstanding any provision to the contrary in this Agreement, for
purposes of this Agreement, to the fullest extent permitted Dy law each Representative
other than the Chief Executive Officer (provided the Chief Executive Officer is not
otherwise a Representative of a Member Group) shall be deemed the agent of the
Member Group which appointed such Person a Representative. and such
Representative shail not be deemed an agent or a sub-agent of the Company or the
other Members or Member Groups and shall have no duty (fiduciary or otherwise) to the
Company or the other Mempers or Member Groups.

(e) None of the provisions of Section 6 8 shall in any way be
construed to permit any Member to carry out fraudulent or illegai acts or to excuse such
Member from any liability in connection therewith

69 Member-Provided Products and Services.

(a) With regard to the development of the Initial Business Plan and
start-up activities of the Company, each Member Group shall contnbute human
resources equitably with no reimbursement of the salary, benefits expenses cor out-of-
pocket expenses associated with such contnbutions to the provider provided, however,
that the Members shall mutually agree on the point in time and the compensation that the
Company shall pay for the salary and benefits expenses of those employees of PECO
Energy or Bntish Energy or their Affiliates. External consuitants/experts shall be
employed by the Company as appropnate. and issues conceming their cornpensation
shail be determined by the Management Committee at such time

(b) With regard to the potential acquisition of a generating asset of the
Company, each Member Group shall contnbute human resources equitabty with no
reimbursement of the salary, benefits expenses or out-of-pocket expenses associated
with such contnbutions to the provider provided, however, that the Members shall
mutually agree on the point in time and the compensation that the Company shall pay for
the salary and benefits expenses c. those employees of PECO Energy or British Energy
or their Affiliates. External consuitants/experts shall be ernployed by the Company as
approonate, and issues conceming their compensation shall be determined by the
Management Committee at such time.
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c) n conaucting its business. t -Oompany may reque
iemper (cirectly or through an Affiliate gesignated by a Member) supply
roguct or seek compeutive DIGs tO supply such service or product /¢ the
seeks compettive Dids, it shall permit any Member to bid (on benalf of tself or any
Affiliate gesignated by it) The Ccrﬁoany shail take into account. when evaluating
potential providers, the goal of the Company to coordinate technical specifications
functional capabilities, and other business interests of the Company. Each of the
'lempers shall be afforded the opportunity to match the best DIC received from any su
third party. Nothing in this Section shall require the Company to purchase :':’Juct's or
services from a Member (or its Affiliates) on an exciusive basis to ihe extent that
‘easonadie business judgment aictates that such progucts or services be obtained from
a vanety of sources or to the extent that such purchase would put the Company at a
-Ompettive gisadvantage. Any such agreement for the provision of service or product to
the Company by a Member shall be approved by the Management Commintee
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510 Dispute Resolution

a) t1s the intent of the Members to resoive any disagreement that
~ould crainanly be subject to litigation between the parties, such as those re atng to the
nierpretation or construction of any provision of this Agreement or allegec breacn
thereof (a ‘Dispute”’) amicably to the greatest extent practicable

b) n the case of a Dispute which the Members Representatives are
otherwise unable to resolve, upon notice at any time from any party, the Chairmen of the
Mempers (the Chairman of British Energy in the case of BE inc ) shali make a good faith
effort 10 resolve the Dispute within 10 business Gays thereafter (or such longer penod of
lime as they may agree). For the purpose of this Section 6 10(b) only, a Dispute shall
nciuce a disagreement under Section 6 5 or Section 8 11

c) Subject to the foregoing, each Party hereby acknowledges that
any Dispute shall, except as provided in Section 6 5 and 6 11 be settied exciusively by
oinaing arbitration in accordance with the Commercial Arbitration Rules of the Amencan
Arbitration Association ("AAA"), to the fullest extent such Rules are permitted by, and to
the extent not inconsistent with, appiicable law (Inciuding, without imitation, the Atomic
Energy Act and Delaware law) and the rules set forth below which shall be controlling to
e extent they aiffer from such rules of the AAA. The arbitration shall be in Wilmington
Delaware The Dispute shall be heard by a singie arbitrator mutually agreed upon and
appointed by the Parties, or the AAA in the event that the Parties are unable to agree on
such appointment within [one] month of the filing of such Dispute with the AAA The
aroirator shall have expenence in the subject matter involved in the Dispute. The
arbitrator shall not have any matenal past or present family, business or other
relatonship with any party, Affiliate, director or officer thereof or any "associate” (as
defined in Rule 12b-2 of the Secunties Exchange Act of 1934, as amended) of any such
party, Affiliate, director or officer. The decision rendered Dy the arbitrator may be
entereg in any court having junsdiction thereof

6.11 nvestments by One Member If the Members are unable to agree on
making a particular investment relating to a Company asset or facility, and such
nvesiment is a matenal capital expenditure and is not a Safety Issue, then. upon pnor
approval of the Management Committee, one Member may make such investment
provicec that the Management Committee agrees on the terms of such investment
ncluaing the form of and formula for compensating such Member for such investment
ana indemnification of the Company for any camages ansing out of such investment
Any disagreement among the Representatives of the Management Committee relating to
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the maxking of or terms of such investment shall be subject to the provisions of Section
5.10(b), but not Section 6 10(¢c).

ARTICLE 7

TRANSFER OR ENCUMBRANCE OF INTEREST

7.1 Restnction on Transfer or Encumbrance No Interest may be assigneaq,

sold. transferred or otherwise disposed of, whether voluntanily or involuntanly. (any such
transacuon being referred to in this Article 7 as a "transfer’). or pledgeq, hypothecated or
otherwise encumpered, whether voluntaniy or involuntanly, in whote or in pan except in
accoraance with the terms of this Article 7 or as otherwise specifically provided in this
Agreement, but in all events in accordance with Article IV and subject to the receipt of all
regulatory approvais and consents.

72 Transfer of Member's Interest to a Subsidiary A Member may transfer all
or any part of its Interest to any Person that is a Wholly Owned Subsidiary of a Member
or of a Person of which such Member is also a Who!ly Owned Subsidiary (any Person to
which a transfer is permitted under this Section 7 2 being referred to herein as a "Section
7 2 Transferee"), provided that prior to any such . ansfer, the transfemng Member shall
deliver to the other Member a notice setting forth the identity of the transferee ang
stating that such transferee complies with the condition above, and shall provide such
other information as the other Member may reasonadly request in connection therewith.
A merger of a Memoer into, or a consolidation with, a Wholly Owned Subsigiary of the
same Member or of a Person of which such Member is also a Wholly Ownea Subsidiary
shail be govemed by this Section 7 2. Subject to approval in writing by the non-
transfemng Member (which approval shall not unreasonably be withheld or delayed), a
Section 7 2 Transfaree shall be admitted as a Member at the time such Person executes
this Agreement or a counterpart to this Agreement. which evidences such Person's
agreement to be bound by the terms and conditions of this Agreement. The transfemng
Memoer shall promptly deliver this Agreement or such counterpart as so executed to the
other Members. The transfernng Member and the Section 7 2 Transferee shall also
execute such other documents as the other Members shall reasonably request. A
merger with or into or consolidation with or into, or sale, or other disposition of all or
substantially all of the assets of PECO Energy, Bntish Energy, or similar transaction(s)
having the same effect shall not be a transfer of such Member's Interest under Article 7
of this Agreement.

73 Qther Transfers. Right of First Refusal. A Member Group may transfer all

(but not less than all) of its Members' Interests to any Person other than a Section 7 2
Transferee, but only subject to and to the extent permitted by the terms of this Section
7.3

(a) Qffer and Right to Sell. Commenciry 24 months after the Effective
Date. a Member Group (the "Selling Group") shall have the nght to sell all (but not less
than all) of its Members' Interests (the "Offered Interest’) pursuant to an offer (the
‘Offer’) by a bona fide third party (the "Offeror’) in which the consideration to be padis
all cash. deferred or otherwise; provided that the Seili.y Group first gives the other
Member Group a ngnt of first refusal to purchase the Offered Interest as set forth herein
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b)  liouce The Selling Group shali give written notice of ary Otfer
the 'Offer Notice') to the other Membper Group, which notice srall gentify the Offeror
enciose a complete and correct copy of the Offer ana irrevocanly offer 1o the other
Memboer Group the rignt to purchase the Offered Interest at the same price and on the
same terms and conaitions as specified in the QOffer

(c) Election to Purchase. Within 30 days following receipt of the Offer
Notice, the non-selling Member Group shall have the ngnt to elect to purchase. at the

same pnce and on the same terms and conditions specified in the Offer the Offered
Interest. Such election shall be mage by delivery of a written notice to the Selling Group

(d) Timing; Assignment of Rights. In the event that the Member Group
(the "Purchasing Group ) duly elects to purchase the Offered Interest the ciosing (the
‘Closing”) of such purchase shall take place on a date agreed to dy the Selling Group
and the Purchasing Group, but in no event later than 30 days after obtaining the required
reguiatory approvals. If such governmental or requiatory approval has been denied or
has not been obtained within 180 days of exercise by the Purchasing Group of its
election to purchase in accordance with subsection (¢) above, uniess the Selling Group
agrees 10 extend such time p2nod, the Purchasing Group shall have the nght to assign
its nght to purchase hereunder to any third party, and the Closing shall then be held at
such time as may be mutually agreed but in no event |ater than 180 days from the date
of such assignment

(@) Representations at Closing. At a Closing pursuant to this Section
7 3, the Selling Group shall represent and warrant in wnting to the Purchasing Group that
(1) the Selling Group is the sole beneficial and record owner of the Offered Interest and
has good and marketable title thereto free and clear of all Liens (other than restrictions
imposed pursuant to this Agreement and applicable Federal and state secunties laws)
and (i) the Selling Group has the full power and authonty to sell such Interest without
conflict with the terms of any agreement, law, order or instrument dinding upon it; and
the Selling Group shall deliver such customary instruments of assignment with respect to
such Interest as reasonably requested by the Purchasing Group

(f Sale to Third Party.

(i) 'f the non-selling Member Group fails to exercise its nght to
purch-.se all of the Offered Interest (or fails to consummate such purchase) within the
app’ cable time penods specified above in this Section 7 3, the Selling Group may accept
th . Offer and sell the Offered Interest to the Offeror; provided taat such sale shall be at
the same pnce and on the same terms and conditions as specified in the Offer Notice:
and provided further that such sale shall have been approved pursuant to the
requirements of Section 7. 3(g). If the sale by the Selling Group to the Offeror is not
consummated within 30 days after obtaining the required regulatory approvals, such right
to sell shall lapse and the Selling Group shall not thereafter transfer its Interest except in
accordance with the provisions of this Section 7 3.

(ii) At the closing of any sale of an interest to a third party
pursuant to this Section 7 3, such third party shall execute this Agreement or a
counterpart to this Agreement and shall be bound by the provisions of and assume the
obligations of the Seliing Group under this Agreement. The Selling Group shall not be
relieved of any of its obligations under this Agreement arising prior to such saie. to the
extent such obligations shall not be discharged by the third party, but the Selling Group
shall be relieved of any obligations under this Agreement ansing subsequent to such
sale. The Selling Group and the third party shall execute such documents as the non-
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selling Memper Group shall reasonably request to evidence SUCN assumpticn and
continuing obligations. Any sale *0 a third party pursuant to this Section 7 2 may be
structurea as two or more transfer. of part of the Interest being scid. which taken

‘ogether effectuate a transfer of the entire Interest, ail of which shall be corsummated

~vithin 15 months from the date of ciosing of the first of such transfers

(9) Substituted Memt ers. Any transfer pursuant to or cescribed in this
Section 7.3 must be approved in wnting ‘he non-selling Member (which approval may be

~ithheld in such Member's sole discretio 1) prior to any such transfer, ana no such
rransferee shall become a Member withut such approval.

74 Tag-Along Right. in leu of exercising its rignts under Section 7 3 a
Viember Group may, within 30 days following receipt of the Offer Notice electto
Parucipate in such sale by including therein its Interests in the Company provided,
nowever, that in the event the Offer Nctice does not contain an offer to purchase the
nterests of all the Member (iroups, the total consideration set forth in the Cffer Notice
shall be applied pro rata to the interests of the Member Groups and each such Member
Sroup shall transfer to such Offeror such pro rata share. Each such sale f any, shail be
Mace on the same terms and conditions as the sale descnbed in the Offer Notice
except that if other assets in addition to Interests are being transferred by tne Selling
Sroup or its Affiliates in such transaction or group of related transactions. tre
consideration payable to the other Member Croup shail be the Fair Market alue of its
nterests {0 be transferred) and the Selling Group may not consummate its sale unless
such sale. if any, by the other Member Group is consummated simultaneously in
accordance with the terms hereof.

7.5 Qther Transfers. A transfer of a majonty of the capital stock or other
equity interests in the Person that owns Interests or in a Person that directly or indirectly
owns a majonty of the capital stock or other equity interests in the Person that owns the
Interests shall be deemed to be a transfer of the Interests, subject to the provisions of
Sections 7.1 and 7 3 hereof. The Person making the transfer shail be deemed to be the
Selling Group as referred to in Section 7 3(a) and the capital stock or equity interests
proposed to be transferred shall be deemed to be the Offered Interest: however. the
provisions of Section 7 3(f)(ii) and Section 7 3(g) shall not be applicable.

76 \nvalid Transfers Void. Any purported transfer of an Interest or any part
thereof not in compliance with the foregoing provisions of this Article 7 shall be void and
of no force or effect and the transfernng Member shall be liabie to the other Member and
the Company for all liabilities, obligations, damages, losses, costs and expenses
(including but not limited to reasonable attorneys' fees and court costs) ansing out of
such noncomplying transfer.

1.y f Encumbran on a Member's Interest. Notwithstanding anything
'o the contrary in this Agreement or the Act, a Member may not pledge, hypothecate or
otherwise encumber all or any portion of its Interest, without the consent of the other
Member A pledge, hypothecation or other ericumbrance of all of a Member's Interest
shall not cause such Member to cease to be a member of the Company
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ARTICLE 8
CISSOLUTION AND TERMINATION

81 No Termination. Zxcept as expressly proviced in this Agreement or as
otherwise provided by law, no Member shall have the nght, and each Memper nerepy
agrees not, to aissolve, termina‘e or iquidate the Company, or to resign or witndraw as a
Membper

82 Events of Dissolution. The Company shali be Qissoived upon the first to
occur of the following:

(a) the agreement in wniting of all of the Members to dissolve the
Company, but only on the effective date of dissolution specified by such Mempers in
such agreement

(b) the death, insanity, retirement, expulsion, Bankruptcy or
dissolution of a Member, or the occurrence of any other event which terminates the
contnuea membership of a Member as a matter of law, uniess within 30 days after
notification to the other Member of the occurrence of any such event the remaining
Memoer agrees in wniting to continue the business of the Company, in which event, such
remaining Member shall, at its option, purchase for cash in accordance with Section 8 5
ihe interest of the non-remaining Member no |ater than 60 days after such remaining
Memper agrees in wniting to continue the business of the Company;

(c) the election of the Members within 90 days after the sale,
exchange, condemnation or involuntary transfer of all or substantially all of the assets of
the Company: provided that this Section 8 2(c) shall not apply if part of the consideration
received by the Company in connection with any such event includes deferred payment
obligations and the Members determine that it is in the best interests of the Members to
keep the Company in existence for the sole purpose of collecting amounts payable under
such obligations and distnbuting such amounts in accordance with the terms of this
Agreement, upon the satisfaction of which obligations the Company shall dissolve; or

(d) any other event requinng the dissolution of the Company pursuant
to this Agreement or the Act.

83 Pr r n Dissolution.

(@) General. In the event the Company dissolves it shall commence
winding up pursuant to the appropnate provisions of the Act and the procedures set forth
in this Section 8. 3. Notwithstanding the dissolution of the Company, prior to the filing of
the certificate of cancellation of the certificate of formation of the Company, the business
of the Company and the affairs of the Members, as such, shall continue to be govemned
Dy this Agreement.

(b) Control of Winding Up. The winding up of the Company shall be

conducted unaer the direction of the Management Committee or such other Person as
may be designated by a court of competent junsdiction (herein sometimes referred to as
the "Liquidator’), provided that any Member whose breach of this Agreement shall have
caused the dissolution of the Company (and the Representatives appointed by such
Member) shall not participate in the control of the winding up of the Company; and
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oroviced further that if the dissolution is causea by entry of a decree of ugic:al
qissolution. the winaing up shall be carnec out in accordance with such decree

(€) Manner of Winding Up. The Company shall engage in no further
business following dissolution other than that necessary for the oraerly winging up of

business and distnbution of assets. The Company s maintenance of offices shall not be
deemed a continuation of business for purposes of this Section 8 3. Upon dissolution of
the Company, the Liguidator shall, subject to Section 8 3(a), sell the Company or all the
Company property in such manner and on such terms as it deems fit consistent with its
fiduciary responsibility and having due regard to the activity and condition of the relevant
market and general financial and economic conditions. Each Member shall share Profits,
.osses ana other items after the aissolution of the Company and during the period of
wiNnQing up 1n the same manner as descnbed in Article 3.

(d) Application of Assets. Upon dissolution of the Company, the
Company's assets (which shall, after the sale or sales referenced in Section 8 3(c),

consist of the proceeds thereof) shaill be applied as follows:

(1) Creditors. To creditors, including Members ang
Representatives who are creditors, to the extent otherwise permitted by law, in
satisfaction of liabiities of the Company (whether Dy payment or the reasonable
provision for the payment thereof). Any reserves set up by the Liquidator may be paid
over by the Liguidator to an escrow agent or trustee, 1o be held in escrow or trust for the
purpose of paying any such iabilities or obligations, and, at the expiration of such penod
as the Ligquidator may deem advisable, such reserves shall be distnbuted to the Members
or their assigns in the manner set forth in Section 8 3(d)(ii).

(i) Members. Second, to the Members, ratably based on the
excess of the positive balance in each Member's Capital Account over any amount due

by such Member on the Deferred Amount after all allocations of Profits or Losses and
other tems pursuant to Article 3.

84 Temnation. Upon completion of the winding up of the Company and the
distnbution of all Company assets, the Company's affairs shall terminate and the
Mempers shall cause to be executed and filed any and all documents required by the Act
to effect the termination of the Company

8.5 Purchase of Non-Remaining Member's Interest. In the event the

remaining Member agrees in wnting to continue the business of the Company after the
occurrence of an event that terminated the continued membership of a Member under
Section 8.2(b), then the remaining Member shall, at its option, purchase the Interest of
the non-remaining Member at the lesser of (x) the Book Value or (y) the Fair Market
Value determined pursuant to Section 8 5(b), as of the date of the termination event
under Section 8 2(b).

(b) For purposes of Section 8 5, the Fair Market Value of Interests to
be transferred shall be determined as set forth beiow.

(i) Within ten days after the delivery of notice by a Member to
elect to continue the b _siness under Section 8 5(a), the Members shall attempt in good
faith to agree on the Fair Market Value, and if the parties fail within ten days thereafter to
agree thereon, they shall promptly subiect such matter to the procedure descrnbed below
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the 'Appraisal Prccedure’) and the determination =f such apprs sed Fair Market /alue
snail be conciusive and binAing upon the parties

(i) Each party shall deliver a notice to 'me other appointing as
ts appraiser ("Appraiser’) an independent accounting or investment banking firm of
nationally recognized standing, within 15 days after either party invokes the Appraisal
Procedure. If within 30 days after appointment of the two Appraisers they are unable to
agree upon the amount in guestion. an independent accounting or investment banking
firm of nationally recognized stanaing shail be chosen to serve as a third Appraiser within
10 days thereafter by the mutual consent of such first two Appraisers or, if such first two
Appraisers fail to agree upon the appointment of a third Appraiser (or if either party fails
'0 appoint an Appraiser) within the time aliotted pursuant to this paragraph, such
appointment shall be made by the Amencan Arbitration Association. or any organization
successor thereto, from 2 panel of arbitrators having expenence in the appraisal of the
type of property then the subject of appraisal. The decision of the third Appraiser so
appointed and chosen shall be given within 30 days after the selection of such third
Appraiser. |f three Appraisers shall be appointed and the determination of one Appraiser
's disparate from the middle determination by more than twice the amount by which the
other getermination is cisparate from the middie determination, then the determination of
such Appraiser shall be exciuded, the remaining two determinations shall be averaged
and such average shall be binding and conclusive on the Mempers: otherwise the
average of all three ceterminations shall be binding and conciusive. The costs of
conducting any Appraisal Procequre shall be bome as foilows: (w) the costs of the
Appraiser designated by the continuing Member shall be bome by the continuing
Memper: (x) the costs of the Appraiser designated by the other Member shall be by it; (y)
other costs separately incurred shail be borne separately by the Member which incurred
such costs: and (z) the costs of the third Appraiser, if any, shall be borne equally among
the Members.

86 No Third Party Beneficianes. The provisions of this Article 8 are intended

solely to benefit the Members and, to the fullest extent permitted by applicable law, shall
not be construed as confernng any benefit upon any creditor of the Company (and no
such creditor shall be a third-party beneficiary of this Agreement) and no Member shall
have any duty or obligation to any creditor of the Company to make any capital
contnibutions to the Company and no Representative, Member or Management
Committee shall have any duty or obligation to any creditor of the Company to issue any
call for capital pursuant to this Article 8.

ARTICLE 9
LIABILITY AND INDEMNIFICATION
9.1 No P nai Liabili

(a) Except as otherwise provided by the Act, the debts, obligations
and liabilities of the Company, whether ansing in contract, tort or otherwise, shall be
solely the debts, obligations and liabilities of the Company, and no Indemnified Person
(as cefined in paragraph (b) below) shall be obligated personally for any such debt,
obligation or liability of the Company solely by reason of being an Indemnified Person.

(b) Except as otherwise provided in this Agreement, no
Representative or Member or its Affiliates, or any of their respective shareholders,
directors, officers, employees, agents, members, managers or panners, or any officer of
the Company or other Persons designated by the Management Committee to act on
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oehalf of the Company (each. an 'Indemnified Person’), shall e 1aple responsibie or
accountable in damages or otherwise to the Company or to any other indemn fied
Person for any act or omission performed or omitted Dy an Ingemnified Parson (in its
capacity as such), whether for mistake of judgment or negligence or other action or
naction, uniess such action or omission constitutes willful misconguct gross negligence
or bad faith. Each Indgemnified Person may consuit with counse! accountants and other
experts in respect of the affairs of the Company and such Ingemnified Person shall be
fully protected and justified in any action or inaction which is taken in good faith in
accorgance with the aavice or opinion of such counsel, accountants or other experts,
provided that they shail have been selected with reasonable care

92 Ingemnification by Company Except as otherwise provided in this

Agreement, to the maximum extent permitted by applicable law the Company shall
protect. indemnify, defena ana hold harmiess each Indemnified Person for any acts or
omissions performed or omitted by an Indemnified Person (in its capacity as such) uniess
such action or omission constituted wiliful misconduct, gross negligence or pad faith.
The indemnification authonzed under this Section 9 2 shall include payment on demand
of reasonable attormeys' fees and other expenses incurred in cennection with, or in
settiement of any legal proceedings (whether between the Indemnified Person and a
third party or between the Indemnified Person and another Indemnified Person or the
Company), and the removal of any Liens affecting any property of the Indemnified
Person. Such indemnification nghts shail be in addition to any and all nghts. remedies
and recourse to which any indemnified Person shall be entitied. whether or not pursuant
'0 the provisions of this Agreement, at law or in equity. The indemnities provided for in
this Section 9.2 shall be recoverable only from the assets of the Company, and there
shall be no recourse to any Member or other Person for the payment of such
indemnities.

9.3 Noti n fen f Clai

(a) Notice of Claim. If any action, claim or proceeding ("Claim") shall
be brought or asserted against any Indemnified Person in respact of which indemnity
may be sought under Section 9 2 from the Company, the Indemnified Person shall give
prompt wntten notice of such Claim to the Company which may assume the defense
thereof, including the empioyment of counsel reasonably satisfactory to the Indemnified
Person and the payment of all of such counsel's fees and expenses: proviged that any
delay or failure to so notify the Company shall relieve the Company of its obligations
hereunder only to the extent, if at all, that it is prejudiced by reason of such delay or
fallure. Any such notice shall (i) descnbe in reasonable detail the facts and
circumstances with respect to the Claim being asserted and (ii) refer to Section 9 2.

(b) n th mpany. Inthe event that the Company
undertakes the defense of the Clam the Company will keep the Indemnified Person
advised as to all matenal developments in connection with any Claim, including, but not
limited to, promptly furnishing to the indemnified Person copies of all matenal documents
filed or served in connection therewith. The indemnified Person shall have the nght to
empioy one separate counsel per junsdiction in any of the foregoing Claims and to
participate in the defense thereof, but the fees and expenses of such counsel shall be at
the expense of the Indemnified Person unless both the indemnified Person and the
Company are named as parties and representation by the same counsel is inappropriate
due to actual diffenng interests between them: provided that under no circurnstances
shall the Company be liable for the fees and expenses of more than one counsel per
junsdiction in any of the foregoing Claims for the Indemnified Person together with its

33



~fliates and ther respective officers. directors empioyees agents successors and
2ssigns. taken collecuvely and not separately The Company may, without re
ngemnified Person's consent, settle or compromise any Claim or consent i tre entry ¢
any jucgment if such settiement, compromise or judgment invoives only the payment of
money damages by such Company or provides for unconditional release Oy the claimant
or the plaintiff of the Indemnified Person from ail liability in respect of such Claim

(€) Defense by the indemnified Person. in the event that the
Company, within 20 business cays after receiving written notice of any such Claim. fails
0 assume the defense thereof the Indemnified Person shall have the ngnt to undertake
the cefense, compromise or settiement of such Claim for the account of the Company

24 Rirectors' and Officers' Insurance. The Company shail provige

appropnate directors and officers' insurance to the extent such insurance IS available to
the Company on commercially reasonable terms.

95 Limitation of Liability. Notwithstanding anything in this Agreement to the
contrary, no Member shall be directly liable to the other Member or the Company for

special. consequential or indirect damages, including loss of profits or revenue. loss of
use of power system, interest charges or cost of capital, cost of purchased or
replacement power, fuel cost differential, whether based on contract. warranty, tort
lability (including negligence), indemnity, stnct liability or otherwise: provided that nothing
in this Section 9 5 shall restnct the liability to pay damages awarded to third parties.

ARTICLE 10
REGULATORY APPROVALS

10.1  General. Each of the Members and the Company shall promptiy make the
necessary filings and obtain the appropnate approvals from applicable Governmental
Authonties and cooperate fully with each other in order for the Company to conduct its
Business as contemplated by this Agreement and the Initial Business Plan

102 Re-examination Upon Changes to the Atomic Energy Act. This
Agreement 1s prepared to assure compliance with the Atomic Energy Act of 1954, as
amended (42 U S.C §2133), including section 103 thereof. To the extent that such
provision, such Act, or the application thereof matenaily changes, the parties will in good
faith re-examine and re-negotiate the applicable provisions of this Agreement to take
advantage of such changes on terms that are mutuaily acceptable to the parties

ARTICLE 11
MISCELLANEQUS PROVISIONS

111 Disclaimer of Agency. This Agreement does not create any relationship
beyond the scope set forth herein, and except as otherwise expressly provided herein.
this Agreement shall not constitute any Member the legal representative or agent of any
other nor (except as otherwise expressly provided herein) shall any Member have the
nght or authonty to assume, create or incur any liability or obligation, express or implied,
against. in the name of or on behalf of any other Member or the Company

112 Amendment Any amendment to this Agreement must be in wnting and
approved by all the Members.
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113  Notices. All notices and other communications nereunder snall be vaidly
given or made if in wnting, when delivered personaily (by courier service or otherwise)

when delivered by telecopy (with proof of transmission), or when actually received when
mailed by first-class cerufied or registered United States mail, postage-prepaid and return
receipt requested. in each case to the address or facsimile numoer of the party to
receive such notice or other communication set forth below, or at such other aadress or
facsimile number as any party hereto may from time to time advise the other paries
pursuant to this Section:

If to a Member or Representative of the PECD Energy Member Group. to such
Memper or Representative:

c/o  PECO Energy Company
2301 Market Street
P.O. Box 8699
Philadelphia, PA 19101-8699
Attn: Dickinson M. Smith
President
PECQO Nuclear
Facsimile: (610) 640-6611

with a copy to:

c/o PECO Energy Company
2301 Market Street
P Q. Box 8699
Philadelphia, PA 18101
Attn: James W. Durham, Esq.
Senior Vice President and General Counsel
Facsimile: (215) 568-3389

If to a Member or Representative of the BE Inc. Member Group, to such Member
or Representative:

c/o  Brtish Energy Inc.
¢/o The Corporation Trust Company
1208 Orange Street
Wilmington, DE 19801
Facsimile: (302) 655-5049

with a copy to:

c/o British Energy pic
10 Lochside Place
Edinburgh EH12 9DF
Attn: Dr. Jean MacDonald
Head cf Legal Services
Facsimile: 0131 527 2277
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f to the Company

c/o AmerGen Energy Company, LLC
365 Chesterbrook Bivd.
82A-3
Wayne, PA 19087

with a copy to:

co PECO Energy Company
2301 Market Street S23-1
Philadelphia, PA 18101
Attn: Edward J. Cullen. Jr
Facsimile: (215) 568-3389

All legal process with regard hereto shall be validly served when served in accordance
with applicable law.

11.4 Entire Agreement. This Agreement, together with the Exhibits and
Schedules hereto, embodies the entire agreement and understanding between the

parues relating to the subject matter here of and supersede all prior agreements and
understandings reiating to such subject matter, whether oral or wntten.

115 Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed to be an onginal, but which together shall
constitute one instrument.

116 GCoveming Law. This Agreement and all disputes hereunder shali be
governed by and construed in accordance with the intemal laws of the State of Delaware
without regard to pnnciples of conflicts of laws.

11.7  Successors and Assigns; No Third Party Beneficianies. This Agreement
shall be binding upon and shall inure to the benefit of and be enforceable by the parties
and their respective successors and assigns, provided that neither the nghts nor the
obligations of any party may be assigned or delegated without the pnor wntten consent
of the other parties, except to the extent otherwise expressly provided in this Agreement.
This Agreement is entered into solely for the benefit of the parties hereto and (to the
extent provided in Article 9) the Indemnified Persons and no Person other than those
referred to in the preceding sentence and the Indemnified Persons shail be entitied to
exercise any nght or enforce any obligation hereunder.

118 ility. |f any term of this Agreement or the application thereof to
any party or any circumstance shall be held invalid or unenforceable to any extent, the
remainder of this Agreement and the application of such term to the other parties or
circumstances shall not be affected thereby and shall be enforced to the greatest extent
permitted by applicable law, so long as the economic and legai substance of the
Agreement and the transactions contemplated hereby is not affected in any manner
adverse to any party.

119 Survival of Rights and Duties. Termination of this Agreement for any

cause shall not release any Member from any liability which at the time of termination
has aiready accrued to any other Member or which thereafter may accrue in respect of
any act or omission pnor to such termination, nor shall any such termination hereof affect
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n any way the survival of any nght, duty or obligation of any Memper wnicn s expressly
stated elsewnere in this Agreement to survive termination nereof

11.10 No Right to Partition. No Member shail have the rignt to bnng an action
for partition against the Company. Each of the Members nerepy irrevocacly waives any

and all nghts which it may have to maintain an action to partition Company property or to
compel any sale or transfer thereof

11.11 Specific Performance. The Members acknowiedge that money Cdamages
may not be an adequate remedy for violations of this Agreement and that any Member

may. in its sole discretion, through arbitration if applicable or in a court of competent
junisdiction, apply for specific performance or injunctive or other relief as such arbitrator
Or court may deem just and proper in order to enforce this Agreement or to prevent
violation hereof ang, to the extent permitted by applicable law. each Member waives any
objection to the imposition of such relief.

11.12 Waiver The failure of any party hereto to exercise any nght, power or
remedy provided under this Agreement or otherwise available in respect hereof at law or
in equity, or to insist upon compliance by any other party hereto with its obligations
hereunder, and any custom or practice of the parties at vanance with the terms hereof.
shall not constitute a waiver by such party of its nght to exercise any such other right,
power Or remedy or to demand such compliance.
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IN WITNESS WHEREOQF, the parties nereto nave exe-uted this Agreement as of
the cate first above written.

PECO ENERGY COMPANY

By: MZ’}/\(-’—

Name: Corbin A. McNeill. Jr—
Title: Chairman, President and
Chief Executive Officer

BRITIS P

Namo John Robb
Title: Chairman

BRITISH ENERGY INC.

o _WC

Name: Robin Jeffrey ’
Title: President




