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POLICY ISSUE

(Notation Vote)

The Commissioners

L. Joseph Callan
Executive Director for Operations

RESOLUTION OF PUBLIC COMMENTS IN RESPONSE TO REQUEST
FOR PUBLIC COMMENTS IN THE FEDERAL REGISTER NOTICE
"SAFETY CONSCIOUS WORK ENVIRONMENT"

Purpose

To prov..e the Commission with the staff's response to the public comments on the Federal
Register notice "Safety Conscious Work Environment " (Notice) and to publish a Federal
Register notice withdrawing the proposal outlined in that Notice

Background

Following approval of SECY-96-255 (December 17 1996) the NRC published in the Federal
Register, (62 FR 8785, February 26, 1997), a request for public comment on the
implementation of a standardized approach to ensuring tha! licensees establish and maintain
a safety-conscious work environment' with clearly defined attributes, the establishment of
cerntain potential indicators that may be monitored and, when considered collectively, may
provide evidence of an emerging adverse trend. and the establishment of certain remedial
actions that the Commission may require when it determines that a particular licensee has
falled to establish and maintain a safety-conscious work environment Draft language was
provided tha' could be used in a rulemaking, new policy statement, or amendment to the

The Commission's May 1996 Policy Statement on the "Freedom of Employees in the
Nuclear Industry to Raise Safety Concerns Without Fear of Retaliation," (61 FR 24336, May
14, 1995) defined a "safety-conscious work environment" as a work environment in which
employees are encouraged to raise safety concerns and where concerns are promptly
reviewed, given the proper priority hased on their poteritial safety significance, and
appropnately resolved with timely feedback to the originater of the concerns and to other
employees

Contacts J. Lieberman, OE
(301) 415-2741
M. Stein, OE
(301) 415-1688
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NRC's Enforcement Policy T .2 Notice sought public comments on various strategies for
establishing and maintaining a safety-conscious work environment including where warranted
the use of a holdin~ period* The Notice also sought comments on an alternate strategy in
which all licensees would be required to institute a holding penod policy and periodic site

surveys, rather than only those licensees who performed poorly in this area. The Notice is
attached as Attachment 1

In its discussion of the feasibility of using a standardi~~ 34 approach to this issue the Notice
described the attributes of a safety-conscious work e\ .vironment, criteria to be considered as
possible indicators that a licensee's safety-conscious work environment may be detenoraiing
and standard options for dealing with situations where these criteria are not met

The atiributes of a safety-conscious work environment, as described in the Notice. included

1 a management attitude that promotes employee involvement and confidence in
raising and resolving concerns
a clearly communicated management policy that safety has the utmost
importance, overnding, if necessary, the demands of production and project
schedules
a strong, independent quality assurance organization and program
a training program that encourages a positive attitude toward safety; and
a safety ethic at all levels that is characterized by an inherently questioning
attitude, attention to detail, prevention of complacency, a commitment to
excellence, and personal accountability in safety matters

Indicators that may be considered as possible evidence of an emerging adverse trend in a
safety-conscious work environment, as described in the Notice. included

adverse findings by the Department of LLabor (DOL) or the NRC's Office of
Investigations (O!) that discrimination has occurred against employees for
engaging in protected activities

a DOL or Ol finding that a hostile work environment exizts

a significant increase in the rate (or a sustainad high number) of complaints to
the NRC that licensee employees are being subjected to harassment and
intimidation

“ In general, a hoiding period as described in the Notice would provide that, when an
employee asserts that he or she has been discriminated against for engaging in protected
activity, the licensee will maintain that employee's pay and benefits until the licensee has
iInvestigated the compiaint, reconsidered the facts, negotiated with the employee, and
informed the employee of a final decision on the matter. The holding penod would continue
for an additional two weeks to permit the employee to filk a complaint under Section 211 of
the Energy Reorganization Act of 1974, as amended, (E :A) with the Department of Labor
(DOL), and, should the employee file, the holding period would continue until the DOL has
made a finding based upon its investigation
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a significant increase (or sustained high number) of technical allegations
narticularly if accompanied by low usage or a decrease in use of the licensee's
Employee Concerns Program (ECP) or other licensee channels for reporting
concerns, and

other indications that the licensee's ECP or other programs for identifying and
resolving problems are ineffective

As described in the Notice, standard options tc address a deficient safety-conscious work
environment might include (but are not limited to)

requinng the licensee to establish a formal ECP if one does not already exist
ordering the licensee to conduct an independent survey of the environment for
raising concerns, with periodic follow-up survays to monitor the progress
orderng the licensee to establish an independent group for oversight of
maintaining a safety-conscious work environment. and

E establishing a holding period

The period for public cotament expired on May 27, 1997 A total of 31 comments was
received FAttachment 2 is a list of commenters

Discussion
The May 1996 Policy Statement, stated that a safety-conscious work environment is critical to
a licensee s ability to safely carry out licensed activities Generally stated, the Nuclear
Energy Institute (NEI).* as well as the Union of Concerned Scientists (UCS) while supporting
the importance of establishing and maintaining a safety-conscious work environment at
nuclear facilities, opp” * @ proceeding with establishing a standardized approach for licensees
who had failed to establish and maintain a safety-conscious work environment Almost all
commenters agreed that existing requirements and regulatory options available to the

Commission are sufficient to meet expectations in this area and that new requirements and
policies were not needed

Briefly summarized, the NE| comments noted that (1) the NRC's current processes
effectively focus licensee attention on the need to maintain a safety-conscious woik
environment, (2) the standardizec approach proposal is an “unjustified radical departure from

Other indications might include delays in or absence of jeedback for concerns raised *o
the ECP. breaches of confidentiality for concerns raised to the ECP. the lack of effective
evaluation, follow-up, or correcth e action for concerns raised to the ECP or findings made by
the licensee's QA organization; overall licensee ineffectiveness in identifying safety issues
the occurrence of repetitive or willful violations: a licensee emphasis on cost-cutting
measures at the expense of safety considerations, and/or poor communication mechanism
within or among licensee groups

" The majority of the commenters supported the Nuclear Energy Institute s (NE

<

comments
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existing policy and may result in adverse safety consequences”’ (3) the proposed indicators
wnuid result in a subjective Jva'uation by the NRC, and (4) the standard options especially
mandating a hold.ng period, constitute ingppropriate regulatory action and are iikely to be
fourd legall’ insupportable Among other things, NI maintained that mandating such a
hilding penod 1s an action outside the jurisdiction of the NRC and is an inappropnate
reguiaic”y action based upon its direct intrusion on management's ability 1o address its own
workforce issues © NE| urged the Commission to !9t stand the May 19986 Policy Statement
as an affirmation of its focus on a safety-conscious work environment witnout implementing
the strategies outlined in the Notice. NE!|'s comment is attached as Attachment 3

The Department of Nuclear Safety, State of lllinois. also did not support a formal rule In its
view less formal guidance or a policy directive seemed more approprate

UCS, in comments dated April 25, 1997, &'so opposed the NRC's propose. standardized
approach for a sarety-conscious work environment UCS stated that it believes tha' the May
1996 Policy Statement, as well as rigorous and consistent enforcement of existing * julations

18 sufficient to achieve the NRC's objectives ' USC's comment is attached as
Attachment 4 °

One commenter (Inte/national Brotherhood of Electrical Workers Local 97) supported the
NRC's proposal ac it had heen set forth in the Notice, stating that it did not believe that the

" NEI maintains that the NRC's implementation of a reguiation as described in the Notice
may have adverse safety consequences by actually detracting from licensee efforts to
deve.op a safety-conscious work environmeint. According to NE!, an inaccurate assessmen!
of a licensee's safety by the NF C, based )n a subjective evaluation of such a culture may
resuit in morale problems and a perception by workers that management does not fairly
addie.s worker concerns. This could severely undermine actions taken by licensees to
ensure a healthy workplace environment

In this connection N otes the potential for abuse of the holding period. NE| states
that this approach may give employees an incentive to file baseless complaints, discourage
emp'oyees from settling disputes early in the DOL process, and promote litigation

UCS had no coriment on the NRC's proposed "holding pernod strategy

" UCS recommended that the NRC issue an Information Notice when it detects - nditions
adverse 10 a safety-conscious work environment so that licensees cculd fustor the
Information Notice into their training programs and administrative procedures as necessary to
address the issues at their specific facilities. In that regard, UCS suggest that NRC issues
Information Notices to highiight enforcement actions against individuals such as the drder
NRC issued barring a licensee's senior manager from licensed activities for five years
because of involvement in intimidating an employee who raised a safety concern. The NRC
iIssued a press release to the media on the order, but the NRC did not issue an Information
Notice. UCS coni'nents note that licensees tr..n their staffs on Information Notices not on
press releases The stz'” intends to better utilize Information Notices to highlight enforcement
actions it has taken, inch - ng actions against individuals
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current regulations were adequate In addition one commenter (Cheney & Associates)
inCicated that, while the mechanisms prescribed might work to some extent, they were not
fundamentally different from past strategies which failed because neither the government nor
the responsible corporation respected the strategy. Cheney proposed its own solution to the
problem, which was to reinforce the strategy by such methods as certifying the competence
of all werkers in nuclear environments to identify safety problems in areas und. r their
responsibiities, imposing sanctions for failure to identify a safety problem; and Imposinyg
criminal sanctions for failure to report an identified problem

After considering all the submitted comments and further evaluatng the proposal to
standardize the NRC approach to a safety-conscious work environment. the NRC staff agrees
with the commenters that the standardized approach set forth in the Notice is not warranted
There needs to be flexibility in consigenng appropriate regula*sry action to address =ach
situation on a case-by-case basis Such regulatory actions include options such as Orders
Civil Penalties, Demands for Information, additional inspections and investigations, Chilling
“Hect Letters. and Management Meetings

The staff also agrees with the commenters that the Commission has suff.cient requirements
and policies in place The May 1996 Policy Statement clearly provides the Commission's
expectations on achieving safety-conscious work environments. This Policy Statement and
its basis in NUREG 1499, "Reassessr.ent of the NRC's Program for Protecting Allegers
Against Retaliation " provides INsights and guidance on steps that can be taken by licensees
The Commission's regulations prohibiting discrimination, e g., 10 CFR 50.7, provide the basis

for enforcement action where discrimination occurs. The Commission has the necessary
authorty 1~ issue orders to licensees and orders against individuals involved in discrimination
10 address regulatory issues associated with safety-conscious work environments. Therefore
the staff concludes that a rulemaking, initiation of an additional policy staiement, or
amendment of the NRC's Enforcement Policv to address the safety-conscious work
environment is unwarranted at this time.”

Nonetheless, the staff still believes that the agency should consider the emergence of
adverse trends in licensees’ abilities to maintain a safety-conscious work environment
Appropriate early intervention may result in a significant contribution to safety as a reluctance
on the part of nuclear employees to raise iafety concerns is detrimental to nuclear safety
The staff does not believe that the Commission should adopt a strategy in which the NRC
acts only upon receiving an allsgation of an actual case of discrimination or where the safety-
conscious work envirorment has failed

Giving consideration to potential indicators of a deteriorating work _nvironment may alert the
NRC to emerging problems in a licensee's sa/ety-.onscious work environme~t that warrants
staff involvement to encourage licensee management to address the environment for raising

" The stall appreciates that a safety-conscious work environment is not an enforceable
requirement. What is enforceable is the results of a failure of such an environment as
avideced by failing to identify conditions adverse to quality ir, viulation of 10 CFR Part 50
Appendix B, Criterion XVI, discrimination in violation of 10 CFR 50 7. or other violations of
requirements reiated to raisinZ and resolving concemns




The Commissioners

concerns. The effor to identify emerging trends at a licensed facility, while difficult, would be
less than the regulatery effort required ir responding 1o a licensed facility where the safety
conscious work environment has already dsterinrated

Therefore the staff concludes that consideration of potential indicators to determine whether
a safety-conscious work environment is detenorating at a licensed facility is warranted in
order to better focus NRC resources and more mportantly licensee's attention. where
improvement in the saflety-conscious work environment is necessary to reduce the potential
chilling effect on employees at the facility However, the staff is mindful that there are no
singuiar indicaco's to judge that a safety-conscious work environment is deterorating, 2t a
licensed facility Evaluating the safety consciousriess of a licensee's work environment will
require careful judgments by the staff “ In that regarc. the Office of Research is examining
the feasibility of using a survey instrument for gueuging whether a safety-conscious work
environmernt is detenorating at licensed faciities

As stated in the Notice, when the perception of retaliation for raising safety concerns is
widespraad, a licensee may find it ex ceedingly difficult to obtain cooperation from their
employees in identifying and eliminating problems adversely affecting the safety-conscious

work environment to reverse this perception of this retaliation: and to regain the trust and
confider e of their workforce

lany of the commenters appear to have interpreted the conteamplated use of

indicators” to mean fixed indicators demonstrating a deterorating safety-conscious work
environment. This was not the staff's intent It was recognized that any one piece of data
can be ambiguously interpreted, and focusing on individual data to the exclusion of other
information can be misleading. The Notice explained that these indicators ir isolation may
not be indicative of an actual overall deterioration of a safety-conscious work environmer
particularly if not accompanied by overall problems in operational or safety performance
While each of the indicators described in the Notice may individually be ambiguous, an

evaluation of the totality of indications may indicate a deteriorating safety-conscious ‘work
environment

" In the Staff Requ rements Memorandum (SRM), dated September 10. 1997 regarding
SECY-97-147, "Re-evaluation of SECY-96-199 Issues; Plan to Better Focus Resources on
High Friority Discrimination Cases," the Commission indicated the factors that the staff should
consiaer in requesting an NRC investigation when DOL is already pursuing its own
investigation These factors include the licensee having a recent history of wdverse
discnmination findings, cases which are particularly egregious, and most important for this
discussion, the existence of related license= performance issues Indicating a deteriorating
safety-conscious work environment (e ¢ . the findings of other ongoing H&I investigations, or
relevant licensee problems in identifying and resolving safety concerns). The staff inteiids to
consider similar factors in evaluating whether a licensee's safety-conscious work environment
I$ deteriorating ard whether to implement regulatory actions to ameliorate the situztion In
consigenng licensee performance problems, the indicators listed in t..e Notice as well as
Inspection and investigation findings, may be relevant. The use of observations by NRC
Resident Inspectors was also reflected in NE! comments. See NUREG-1499
‘Reassessment of the NRC's Program for Protecting Allegers Against Retaliation.” at |l B-3
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Finally as 1o the holding period, this concept was first introduced hy the Allegation Review
Team as a recommendation of NUREG-1499 In the May 1994 Policy Statement, the
Commission stated that management may find it desirable to use a holding period pending
reconsideration or resolution of discrimination issues or pending the outcome of a DOL
investigation. Such a holding period may calm feelings on-site and could be used to
demonstrate management encouragement of an environment conducive to raising concems
The Statement stressed tha’, for both the employee and the employer. participatic 1 in a
holding period under the conditions of a specific case is entirely voluntary. In light of the
potential legal issues, the potential for abuse by employees as well as the comments
received on the establishment of a formal hold . j period as an option to address a
deteriorated safet, -conscious work environme: ... the staff concludes that use of a holding
period should not be directed by the Comm ssion '* Nevertheless, a holding period is
Clearly an opticn that licensees should cons der in addressing chilling effects on sites pending
investigations. The staff, therefore, continues 10 support the voluntary use of holding period
as described in the May 1996 Policy Statement

Consistent with the above the staff intends to make appropriate revisions to Management
Directive 8.8 and the Enforcement Manual emphasizing the use of judgment in monitoring
indicators and the importance .{ tailoring actions to the circumstances of each particular
situation. The use of potential i . ators of a deteriorating safety-conscious work
anvironment is being considered in the development of improvements to the Plant
Performance Evaluation and Senicr Management Meeting assessment process In addition.
a draft Federal Register notice (Attachment §) has been prepared to withdraw the proposals
outlined in the February 1997 Notice.

Coordination

The Office of the Gene.al Counsel has no legal objection to this paper. The Office of the
Chief Financial Officer has reviewed this paper for resource impacts and has no objections
The Office of the Chief Information Officer has also reviewed this paper and has no
comments.

" The staff is still of the view that the expeditious provision of a remedy to individuals
who file discrimination cases against their employers is an important step in reducing the
potential chilling effect caused by the perception of discrimination at a licensed facility. A
revision of Section 211 of the ERA to provide that reinstatement decisions be immediately
effective following a DOL finding of uiscrimination based an an administrative investigation is
en appropriate method for achieving this goal. Such legislation has been drafted by the staff
and submitted for DOL's review and approval before submissicn to Congress. The staff
continues to work with DOL on this legislative effort
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Recommendation

The staff recommends that the Commission approve the publication of the draft Federal

Register Notice withdrawing the proposal outlined in SECY-96-255 (December 17 1996)
which 1s attached as Attachment £

Exadutive Director
for Operations

Enclosures
Federal Register Notice (2/26/97)
List of Commenters
NE!'s comment
USC's comment
Draft Federal Register Notice
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Finally while such & regulst
pv:nu‘lo sdduiona stancarcdiu
consiste vy whrre Comumission act
necessary, the primary purpose w
be 10 focus the licensee s sttention
this aree and reduce the need for
Comaission involvemen! 1o direcling
Licensees’' actions in this area. Toe
intended effect of thus rule would
Licensees

unsucoessh | thes t
LR &8

ritens of

JOE T Sew

b saleny

1) 1o become more »yare of
the importance the Comt.ission place
on establishing and mainlaining &
safety-conscious work environmer!

to hecome more sensitive to indications
of adverse trends emerging &t their owt
facilities, and (3) 10 become more
effective in taking actions to correct
such trends and preserve the safety
conscious wotk environment before it
deteniorates 10 & point thal demands
Commission intervention. This
iD.epuon is consistent wilh Lhe
Commission s recognilion, as presel

in the May 1896 Policy Sw'emen!, Lha!
departures from a safety-conscious 'wor
environment are much more effecuvely
corrected from within s Licensee s
organization than by the inlervenuor

eovernment or another outsid) agency

IV. Inclusion in the NRC Entorcement
Policy or lssusnce of & Separate Policy
Statement

Another strategy toward
the Commission's approach 10 this ares
would be 10 revise NUREG-160(

General Statement of Policy and
Proceduros for NRC Actions’ (genera
known as the NRC Enforcement
to include this standardized approact
While this strategy would not b«
binding on licensees in the sense ol
requiring, by regulation, a safety
consc rk environment
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V. Explanstion of the "Holding Pericd”
Concept

Withu retegies being evalusted
and discussed herein, the concept of &
bolding penod” warrants sdditional
clarification The holding penod
concep! (sometimes also referred to as o
safe harbor ' provision) was first
introduced by the Allegation Review
Team as & ~commendation of NUREG
1499 Amoug other aspecis, the
Alieget Review Team recommended
that, 1o applicable cases, the MR
Executive Dhrector for Operstions (or
other senjor NRC management) send &
\etier seluor Loensee mMAnsgement
reminding them of the Commission s
Feo e Oon discnminsuon and the use
of the holding penod, and requesting a
report 10 the NRC detailing the
urse of action. The bolding
ept was camed forward to
s May 1996 Policy
Las 8 pOLCY OF aCtion Lhat &
Licenses mugh! voluntanly choose to
introduce however, the Commission
rejected the provision of sending a letter
QLCOUrARINg ensee s use of the
in applicable casss. Tha
believes Lha! several
ve strategies for mandating use
penod pulicy may ment

msCons "IAT' f IATIY A5 A
option for dealing with specific cases
where a Lcensee s environu.ent for
raising safety concerns has significantly
jeler

the
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Statemet

| '
» n

$8101

Lthe L
holding penod
COmumiss
alternat
ofab

*
ierat §

rated
& Licensee's holding period

pol uid pre > when ar
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bewn d

o she has
against for engaging
the Loensee will
Wee & pay and

onsee has

nated
\D protected actuwity
IDADIALD Lthat emg
benefits until the L
investgated the compiaint
reconsideread the facts, negotiated with
the employee, and informe the

sl plovee 0 on the
matter After the employee has beeat
potified of the Licensee's decision, the
holding period would continue for an
sdditional 2 weeks to allow & reasonable
tume for the employee to file with the
DOL. Uf the employee files within that
time . the Lcensee would continue the
holding period 2wtil the DOL Ares
Office Dnrector has made & finding based
investigation. *

fa final decis

§ pariod wouid be 0

LA G s0on made uboer

As discussed in NUREG
bolding period is vesigued \
onsite conlict (and any associste
chilling effect) genersted by the
perception that an employee may have
wen retalisted against for raising
concerns lu addition, the holding
period may be used 10 dam. strate
management support for maintaining e
safety-conscious work environment As
stated (o the Commission s May 1996
Policy Statemaent

By this spprosch managemen! would be
ecknow ledging that although ¢ duspute sxists
& 1o whether discrimination occurred, in the
\nterest of not discoursging other employees
from reisiog concerns, the employee Lovolved
in the dispute will pot lose pey and benefils
while the o100 s being recons lered or Lhe
dispute is being resolved

In the past, both the staff
recommendaticns and the Commission’'s
Lx-h( v have been to make the use of #

olding period entirely voiuntary Even
under the regulatinn or policy statement
strategies discussed in Sectwons [l and
IV abov~  the use of & holding perioc (as
well as other measures designed o
promo.e & safety-conscious work
environment) would be entirely
veluntary for most Licensees. However
in cases where the Commission
determined that the liconsee's safoty
conscious work environmen! was
deteriorating to the point of warranting
sdditional NRC iutervention, such a
reguletion or policy would provide that
ardering the Licensee s establishment of
& bholding period policy would be one of
the DOL process Joder Section 217 of the Boeargy
Reorganusstion Act the DOL anly provides »
unporarly eflect ve retoedy 10 Lhe comp lainent
(Lo, & reinsatament of pay and benefits ' afler an
Adminu rative Law ludge s (ALT's) sdvarse flnding
the! du crumuna LoD has ooc urred Based 00 @
NUREC 1498 ree nunmendation. the Commussion
CoOns daring Iagalation 1o be developed
coordination with the NOL 1o which ceriau
odjustments would e made 1o the current DOL
process. Lo that the DOL would be provided

+divons tune W0 conduct ¢ mare b -depld nitia
Wwrestigation and & mporariy sfiactive remedy
ey provided W the compiainan! based on the
it sstigetion. Thus. Uf the holding per
wan anded 10 the conclusion of the inital DOL
ADYesligation &b mmployes wix [ngec
discrumination for angaging lo protecied sctivity
would not be remnoved rom pay and henefiu ot aoy
podnt submeguen' Wvestigation and
sdivdication process. so long & the DOL contio wed
o Bnd o the smuployse s lvor

B umportant 1o explalo that the Commission s
Dot attampting W presmpt the DOL s role in
providing « remedy 0 the complainant The
purposs of the hoiding period u 10 peutreliee the
vonflict o the workplace unti the dispute »
resoived withou! presumption as 10 Lhe ouloome
thareby ranimizing the chilling efect on the rest
of the workforoe The chilling e8ect can arise U
this situation. when other amplovess | = ve tha!
¢ Inlow worker has bwen alleged)y discrunineied
aganet for engaging (o protectad acvity and
unmedutsly pasced o' ¢ disadvariage o punsuing

# sl ution by the jos of pay and moefie

ns evailable st t
the (
Nothing u
(ommiss
Licensee |
mandate thet ¢ U
MILCIpate A Agree 10 Lhe
mem period o e gver
addition, for any case in whict
Commission ordered the Licenses
estrblish such & holding penod §
the licnasee would continue 1o have Lhe
option as to whether & giver
com plainant should be restored 1o bus or
her previous position, be sssigned & new
position, or be given administrative
eave with pay and benefits
Furthermore, the Commission w
continue 1o hold that, when 8 b
period policy has besn establishe
employer's action of not restoring &
complainant to his or Lier previous
position would not be considered ar
additional act of discriminstion
DOL AOD or Administrative Law Judge
(AL]) subsequently found in favor of the
complainant, provided that (1) the
am "mm- had agreed to the provisions
of l‘w holding period, (2) pay and
benefits were maintained, and (3) the
employer restored the employee 1o the
previous position withou! caree
prejudice upon a DOL finding of
discrimination Finally, the U
bears responsibility for making
legitimate personnel decisions
including terminat.on or reassignment
of an employee whose presence (o the
workplace could adversely affect safety
Meither the use of & holding peniod
policy nor any other Lcensee acu
required by NRC order would
the licensee of this responsibil
function of the holding period 151
counteract the chilling effect that may
result when employees perceive that @
fellow employee may have beer
tarminsted as the result of raisi
concerns, and thus piaced a! &
disadvuntage while seeking redres
The Commission recognizes that the
holding period concept has
perceived drawbacks, as dis
the Allegation Review Team it
1499 Some potential exists fo
& holding period policy. and
viewed as unfair to ask lic
continue pay and benefits {
whom the licensee believes ars
undeserving ¢ In additiot
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g 'uh as Licensee down -SIEDR sctions)
mav contribute 1o the occurrence of s
significan! ipcrease u
discriminstion The Commission would
give these and other factors carefy
consideration hefore requiring tus
approach for any specific licensee
However, the Commission believes that
where there has heen & significant
failure 10 main ain & safety-conscious
work epvironmen! these drawbacks
wcluding eny financia burden incurred
by the licensee, would be Clearly offset
by the benefits of insuiling & genersl
percepltion that! senior Licensee
managerent 1s senous sbout becoming
inv alved . reconsidenng the facts
finding & resolution. and minimizing the
sdverse Lmpact on the complainant
during these deliberstions Where &
chiling effect would olherwise have
resulted from s more ¢ mfrontatione!
licensee approach. hese benefils are
clear; in ac L the willingness of
licensee management 10 we rk toward
internal res s conflict
may result i financial sevings (1) by
svoiding lengthy expensive litigetion in
the case @t hand and (2) DY offsetting the
possibility of addiions cases that may
result from e ch Most
importantly, the avoidance of a chilling
effect may result in having safety 1ssues
jdentified tha! mugh! o
been raised

in plaints of

of suck

LR effect

it otherwise have

V1. Discussion of Alternative Strategy
i Requiring & Holding Period Policy
and Periodic Site Surveys

The ( on has considered an
alternative strategy. in whic h all
licensees would be required 1o institute
s holding prnod y and periodic
giie surveys, rather Lhan onlv those
licensees who perform poorly in this
area This approach would not
differertiate to the same extent between
those i who perform well in ts
ares and those wi
concern However, this approac b
ensure that al

)T 1§

DM §

give cause for

would

ensees periodically
monitor their work eny ironments i«
assess the degree ! which employees
feo] free to raise safe’y concerns In

have 8! 15 disposs! unde’ v L
regulation or poucy Hase conyidenng \be
spacific atzibutes ol e parucular licensee §
apvironunanpt be NRC might decide tha! requinng
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addition, this approsch would ensure
thet, for any situation in which an
employee believes that he or she has
been discriminated against for raising
safety concerns. that employee would
not be placed st & financis) disadvantage
(i.e., by the loss of pay and benefits
while pursuing & retolution. Under this
approach, such an employee would
continue 1o receive pay and benefits
under the holding period even if the
Licensee had never before had such
complaint

As stated sarlier, the purpose of the
Lolding period is to neutralize the
conflict in the wark environment until
the dispute is resolved withou!
presumption as 10 the outcom:, thereby
minimiziog the chullng effect on the
rest of the workforce. The chilling effect
can arise when other employees
perceive that & fel.ow worker has been
discriminated against for engaging in
protected a.tivity and then
immediately placed st & disadvantage in
pursuing s resolution by the loss of pay
and benefits. By requiring all licensees
1o establish and implement & holding
period policy, this alternative approach
would attempt to offset this potentis)
chilling effect on an industry wide
basis. Arguably, the benefits may not
outweigh the costs in this approach
parucularly in cases w here the
discrimination issue is & relatively
isolated occurrence in an otherwise
safoty-conscious environment

VIl Requests for Comments on the
Approaches Discussed Herein

The Commission is considering
various strategies that would clarify the
responsibility of licensees 10 establish
and maintain a safety-conscious work
environment. The purpose of describing
these st-ategies and PosSing Cerain
questions is 10 illustrate the evaluation
that has occurred to date anu 0 request
public comment ob the potential
effectieness of such actions, the
advantages and disadvantages of the
strategies described, and any
suggestions on additions or deletions
that would make these strategies more
effoctive in achieving their stated
purpose Commenters should feel free to
submit their rusponses to these
questions aponymousiy; however, any
information providec as to &
commenter's background or degree of
experien e in this area will be helpful

n analyzing and understanding the
comments

1. Should the Commission Proceed
with Establishing & Standardized
Approach te Ensunng That Licensees
Establish and Maintain e Salety
Conscious Work Environment’

2. If Such an Approach Wers
Adopted. Would 11 Be Most Effective as
(8) A Proposed Rulemaking tha! Wou
Amend Part 50, (b) a revision | the
NRC Enforcement Policy: or (c) &
ceparately issued Lommission p
satement’

§. What Additions or Deleticns 1o Lh¢
Dref Language of Such & Regulsuor
Policy, as Presented in Secuon X
Below, Would Increase Its
Effectiveness’

4. What Are the Advantages or
Disadvantages of lmplementing Suck. @
Standardized Approech? (Comments are
specifically requested as I« whether the
use of & holding period would achieve
the objective of reducing the patents
for & chilliag effect in the work
environment.)

§ What other means or Ladicators
might the NRC use 10 evaluate Licen ses
performance in this ares other than the
indicators ment.onad iu the language of
Section IX, below?”

6 What Would Be the Advantages or
Disadvantages of Linplementing Uhe
Alternative Approach to Requ.ring the
Holding Period, as Described in Secuon
V1, Above’

-

7. What Other Approaches Not
Considered Hare Would Be More
Effective in Enzuring That Licensees
Esta slish and Maintain & Safety
Conscious Work Environment Y

VIIl. Request for Regulatory Analysis
Information

If a change of requirements is nee ied
the NRC will prepare a regulatory
analvsis 10 support any proposed or
final rule The analysis will examine the
costs anu benefits of regulatory
slternatives available to the
Commission

The NRC requests public comment on
the costs and benefits, normal business
practices, new trends, and othier
information that should be considered
in any such regulatory analysis
Comments may be submitied as

indicated in (he ADDRESSES heading

IX. Specific Examples of Possible
Language for & Regulation or
Commission Policy

The NRC has developed language tha!
may Le applicable to & revision of Panr
50 ov (with necessary modifications) t«
s policy statement This draft text
refllects many of the issues as described
The NRC solicits comments oD he
following text ing the extent !
which toe text addresses Lhe 1ssu@
described. The NRC also solcits
suggestions of alternative texi that
would address these 185Ues

\nciv
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Pr ed Language Safety IS (4) Other indications that Lhe in protected activity . the ¢ "
Work £ ¢ licensee's ECP or other programs for maintain that emplovee's pe
; ensees shall establish ar jdentifying and resolving safety and benefits unti] the licensee he
meintain o safet ~ wOork regulatory concerns are ineffective investigated the compla
anvis ‘ which employees are Such indications might include: delays rec nsidered the facts. negotisted &
oL aped 10 raise saiety ar \D or ehsence -'»fm“‘m k for concerus the employee. an tasrns
regu e f and wha e suct raiued to the ECP, breaches of employee of & final decisiur
cOnCe are pror stly reviewed, giver (Ll{xfn\ﬂ,'ml"\ 'g,,, concerns raised 1o the (aatter Afie: the Licensee has o
priority based on their potentia) safety 51) the lack 0 c-flu:tw evalustion the employee of its final decis
significance, and appropristely resolve ollow-up. or corrective action for holding period of continued pay &
with timnely feedback 1o the ong .ator of CODCErDS raised 1o the ECP o1 findings benefits will continue for an sd A
the . Attributes of & safets made by the Licensee's QA organization. 2 weeks to allow & reasonsble ume |
' work ronment clude overall licensee ineffectveness in the employee to file & compla
A manegenent attitude that identifying safety issues; the ocourrence  discriminstion with the DOL If by the
pt e« employee involvement and of repetitive or willful violations; ¢ end of that 2-week period. the emploves
¢ ence raising and resolving licensee eInphasis On Cost-Cutung has filed with the DOL & compla
p . measures &t the expense of safety discriminetion for engaging in protecte
2 ¢ v 1 nle considerations, and/or poor activity. the licensee will mainta p
eI g that safety has the communication mechanisms within or holding period of continued pay &
vernding. i necensary “""‘l# L OB et ﬂ”'“‘" = benefits until the DOL has made
the b i prod and pruject \C) 80 presence -y SN0 G Smeee ’I': finding based on its initial investg
sche ¢ indicators discussed 'n paragraph (b) ¢ of the emn ployee s complain
5 fependent quality this section may Or may no., in (s - A 5
as ¢ Organz and prograp 0. be considered evidence of Ada "“"“ sRiORwInen! &
4 g program the ration (o the licensee 's safety pursuant to Subpart B of Part
ot ges & positive attitude toward conscious work environment Including Givil penalue
safe Evalustion of the licensee's safety Dated st Rock sille. Marviand this 19t day
saiaoty el a! all levels that s ontcious work environment should of February 199
characteri“ed by @ here consider these indicators Lo the context For the Nuclear Regulstory Cotmm iss
que ¢ atutude, atte n to deta of the overall work environment
| james Lisberman
preve Llacency, o including the presence or absence of 2
cot tment 10 excellence, and personal other indicators, and Lhe presence or et ffice of Enforcamer
O ¢ safety matter absence of related Licensee safety and (FR Doc 974702 Fllod 2-25-47 B 454
b) Whe unstances occur that performance issues WLLNG CO0E ™R800 &
o adverse act the t (d) If. besed on & review of indicators
cons ' ¢ r whe as discussed in paregraphs (b) and (c) of
( s arise tha ate the this section. the Executive Director {1 Biweekly Notice: Application) and
potential emergence of an adverse tren Operations determines that the Licensee  Amendments to Facility Operating
in the safet ns wor has failed 10 establish and maintain & Licenses 'nvolving No Significant
en\y ¢ the ensee shell take safety-conscious work euvironment as Hazards Considerations
act as re € ¢ re tha! Lhe discussed o paragraph (e ! Lhs
sa f s ‘ ‘ section, the NRC at its discretion may I Background
preserved | ators that may be ' require the licensee 10 take action. This Pursuant to Public Law 97415 the
( red &8 possibie ¢ v al action may include (but is pot Lmited U.S Nuclear Regulatory Commus
emerging adverse tre ¢ but are "\ rdering one or more of the the ( ¢t NRC staff
$ ollowul "
Adverse { gs LY the {1 .'x‘:'. hment of & forma e . § TGV WOy :
Y : ’ \ ) : P P Put Law 97415 revised seCt By
ey ¢ < e INF NTICe emploves nce™s program (Lfone does ¢ b sinmic | S ¢
Of Lhe i Lnergy A ¥o4. b
finvesug ) ! ng that Dot already exist 2 (+) .1 % 4
lis has occurred agains (2) Performance of an independent :"' ﬂ, s : -
employes elgaging L0 protecte survey uf the soe's environment for O U5 FUSNTR WEUeS W WRy
act gaf g of the raising safety eod regulstory corcerns RGNt issue PropoN "
existence & hostile work environment, with periocic follow-up surveys to "; ARGET § QoW pIovis -
2) A nignificant increase i the rate mon f the Act This proy E s u
(or & RiDE g he (3 en! of an independent Commuission the "":“'> ty t e
alleg e e NF that g aof censee INake mediately efieCt Ul Y
Leensee emplovees are be subjertad performance in establishing and amendment 10 an Operaling Lcenss
to hare nt e nidat fo mainta.ning & safety-conscious work upon a determinauon by Lhe
sngaging | protected aciivity environment Commission that such amendment
‘ A signi Hcant increase Ln Lthe rate (4) Establishment of & “bolding \nvolves no significant bazards
X ed high number) of period" policy. 1o be applied in cases considerstion, notwithstanding
allega ade 10 the NR oncerning  where an emplovee of the licenses jts Ppendency beiore L ’
Wi e rey tory o er contrector registers a comp laint { reque ! ¢ hearing from ar €
pa y t anied by “ having been discr nated against { This biweek!y nouice
S8 8 decrease se of the engaging in protected actuivity The [ { anendments is
Loe 0o s ¢ i \ B 'l Prograr holding noa px y req ures Lhat prog od 10 T« L o FE
ECH ensee channels for when suct emplovee submits to the 1997, th gh Februar
reporune sale " reguiatonry Licensee 8 compiaint thay he or she has WSt Diweelly DOLCE WAS ¢
oL en been discrimuna‘ed aguinst for engaging February 12,1 62 FE ¢
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Attachment 2
List of Commenters

Thirty One Comments were submitted to the NRC addressing this Federa Register Notice
The fullowing is the list of Commente s by name and type. as well as the date of the
submittal

Cheney & Associates (Individual) - Mar

Joseph Carsor (Indvidual) - March 22, 1997

Union Carbide (Materials) - April 15, 1997

O/naha Publiz Power District (Reactor) - April 17, 1997

James Overbeck (Individual) - April 24, 1997

UCS (Public Interest Group) - April 25

Department of Nuclear Safaty (State) - May 5, 1997
State of lllinois

BGE (Reactor) - May
TVA (Reactor) - May
Entergy (Reactor) - May
HL&P (Reactor) - May 22
Virgiria Power (Reactnr) - May
WPPSS (Reactor) - May

FPL (Reactor) - May

Performance Technology (Contractor/Individual) - May 24, 1997

NEI| (Utiity Trade Association) - May 27, 1997

Winston & Strawn (Utility Law Firm) - May 27, 1997

SCE (Reactor) - May 28, 1997
Niagara Mohawk (Reactor) - May 27
SCE&G Reactor) - May 2

Union Electric (Reactor) - May 27
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May 27, 1907

Mr. David L. Meyer
Chief. Rules Review and Directives Branch
Division of Freodom of Information

und Publication Services
Office of Admunistration (Mail Stop TED59)
11.8. Nuclear Regulatory Cozmission
Washingtoa, D.C. 20555.0001

SUBJECT:  NRC Request for Public Comment on NRC-Proposed Straiegivs
to Address the Need for a Safety-Conscious Work Environment
(62 Fed. Reg 8785 - Februury 23, 1807)

Dear Mr. Meyer:

The Nuclear Energy Institute,' on bohalf of the nuclear enargy industry. submite
the enclosed wuwuents io response to the NRC's request for public comment on
NRC-Proposcd Stratepies to Address the Need for & Safety-Conscious Work

Fnvironmest (62 Eod. Reg. 8785 - Pebruary 26, 1997). Detailed comments are
s ntained in the enclosure.

The industry shares the Commission's interect in assuring that the work
envirnment ralated to nuclesr vlant operation is one in which employses feel

free to identify safoty conoerns and liconsces are appropristely responsive.
Maintaining u sufely-wusious work environment is a cornerstone of nuclear
plant management and »fficient plant operation. As the Commission will agree,
howaver, the foundation for such an environment 1s Licensee managemant with a
dooply committed safety ethic, supported by well trained employmas and reinforced
by ¥ wwprebensive and well sdministercd s.gulatory scheme.

* NEI fs the organinulivn rocponaible for establishing unified musless industyy neliy om mattars
affecting the suclear energy industry, inaluding the regulatory arpocus of reneric operations! end
wilucel weues. NEI's member include all wtilities Lhoonsed to operats commorcial nuclesr power
planiw i Ui United Gtates, puclear plent designers, mojor architoct/enginsaring firms fue)
fabricacion fucildes, uuilear materiale Licereess, and other orgonirations and individ usls involved
ip the puclear energy indusyy,
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Mr. David L. Meyer
May 27, 1997
Pape 3

The Cor ission alrendy has issucd o Statemont of Polioy providing its expoctations
regarding oensee responsibility to prumote u sulely <uuscious environment
“Freedon of Employees in the Nucleur Industry to Kaise Safety Concerns Withou!
Faor of Retoliation " (61 Fed. Reg. 7433A - May 14, 1896). Ia our view, that policy
statement sbould be exercised before considering furthor rogulatory action in this
ares

We appreciate the NRC's willingness tn provide the public with a discussion of

the regulatory actions it is considering. The opportunity to commont, before the
NRC ba¢ determined the specific approach it will adopt tw uddress u giveu sl of
circ. stances, i likely to produce a more informed and, therefore, a beiter agency
¢ mon. We would be happy to discuss onr views with the NRC staff

Sincerely,

Ralph E. Beedle

REDZCChree
Enclosure




Attachment 2

List of Commenters

Thirty One Comments were submitted to the NRC addressing this Federal Register Notice
The following is the list of Commenters by name and type as well as the date of the

submittal

1 Cheney & Associates (Individual) - March 12, 1997

2 Joseph Carson (Individuval) - March 22, 1997

3 Union Carbide (Materials) - Apnil 15, 1997

4 Omaha Public Power District (Reactor) - April 17, 1997

5 James Overbeck (Individual) - April 24, 1897
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7 Department of Nuclear Safety (State) - May 5, 1997
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8 BGE (Reactor) - Nay 8, 1997

9 TVA (Reactor) - May 19, 1897

10. Entergy (Reactor) - May 21, 1997

11 HL&P (Reactor) - May 22, 1997

12, Virginia Power (Reactor) - May 22, 1997

13.  WPPSS (Reactor) - May 22, 1997

14 FPL (Reactor) - May 23, 1997

15.  Performance Technology (Contractor/Individual) - May 24, (997
16. NEI (Utility Trade Ass~ciation) - May 27, 1997
17.  Winston & Strawn (Vtility Law Firm) - May 27, 1997

1. SCE (Reactor) - May 28, 1997

19, Niagara Mohawk (Reactor) - May 27, 1937

20. SCE&G (Reactor) - May 27, 1997

21 Union Electric (Reactor) - May 27, 1997
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MOCLEAR EEREY INSYIIUTE

May 27, 1957

Mr. David L. Mever
Chief. Rules Review and Directives Branch
Division of Freedom of Information

and Publication Services
Office of Administration (Mail Stop TEDS9)
1].8. Nuclear Regulatory Cozmission
Washington, D.C. 20555.0001

SUBJECT: NRC Request for Public Comment on NRC-Propused Strulegive
to Address the Need for a Safety-Conscious Work Environment
(62 Fed. Reg 8785 - Februar, 26, 1897

Denr Mr. Meyer:

The Nuclear Envrgy Institute. on bohalf of the puclear anargy industry, submite
the enclused wuwents in response to wie NRCO's request r public comment on
NRC-Proposod Strategies to Address the Need for a Safety-Conscious Work

Environment (62 Fod. Reg. 8785 - February 26, 1997). Detailed comments are
sontained in the caclosure.

The industry shares the Commission's interest in assuring that the work
envimnment ralated to nuclear plant operation is one in which employees feel

free to identify safoty concerns and liconsees wre appropristely responsive
Maintaining s sufety -woumious work environment is « cornerstone of nuclear
plant management and »fficient plant operation.. As the Commission will agree,
howaver, the foundation for such an environment 1s Licensee management with &
dooply nommitted safoty ethic, supported by well trained emplaymes snd reinforced
by & wwpreheusive and well administered regulatory schome,

' NEI is \be organisilion recponaible for establsbung unified muclens industvy Py on mattare
affecting the suclear energy industry, inaluding the regulaory aspocts of renerc operstions! snd
wuluucal weues. NEI's muembers include all wtilitios booneed W operate commercia! nuclesr power
Plad & w Qi United Gtates, nuclear plant designers mojor architostenginesring firms fue)
fabrication fuciluey, uuilear materials Loeneses, and other orgenivations and individ uls wvolved
ip the puclear energy Indusry.
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Every key objective mansure of contemporary industry performance bears out

that nuclear power plants seross the nation are being operaced safely and, indeed,
are continuirg t improve. Specificully, industry performas wiicators show a
decrcase iv unplanned automatic serame, an merease 1o safety system availability,
& reduction in radiation rxpasure for plant employees and & reduction in industrial
accidenta—ae shown by both NKRC and indurtry porformance indicators.

This record could not have been uchivved unless » pervuvive safety-conscious
environment, in fact, alroady charscterized the ndustry. The identification of
safety soncerns by emplaynos mntrihutes to this sefety record and w done routinely
through processes established by liccnsuos Lhal are roinforoed with training, quality
dssurance uversight and management support. Every livenses bus worrective action

and quality assurance programs that actively encourage the reporting and
investigation of mattara afferting somplianee and safcty,

The safety record of the industry demonstrutes thut viuployovs report (heir safety
concerns and actions are taken to address them Exceptions mey exist; references
i the Commission's notiee kuggest the deterinration of the “environment” at ope or

two facilities. It is not clear, however, even in thosc cusce that safoty was, in faet,
compromined.

The Federal Register notice, seizing on these perosived exceptinne postulntes g
rweeping series of measurce for the regulation of the safety *cnvironment” or
“ewlture” of Licensee facilities. In our view. these measurce are neither necessury
nor Likely to be effective. Of equal concerp is whether they comport with good
public policy and law. In sum, the industry believes:

¢ There is no demonstrable need for more Commission action in the ares of
employee concerns. Sound publiz policy demands that tho agency not unpose
further regulation or take a different regulatory apprasch without clearly
identifying the ncod for such action and carefully explaining how the

potential benefits will outweigh the costs, including potential adverse
consequences

Postulatsd benefits are outweighed by potential negutive conse qUOnoos.

Tho initiatives suggoeted by the NRC are vague, internally inconmstent, and
incapable of being objectively anfarand hy the NRC or nffactively implemented
by its Licousoes.

The sugrested “strategies” are of questionable legal vahdity.




Mr. David L. Meyer
May 27, 1997
Pape 3

The Commission already has 1ssucd o Statemont of Polioy providing its expoctations
regarding Licensee responsibility 1o prumote & sulyly <uuscious environment:
“Freedon of Employees in the Nucleu: Inclustry to Koise Safety Concerns Without
Feor of Retaliation” (61 Fed Reg 74334 May 14, 1696). In our view, that policy

f statement should be exercised before cousidering furthor regulaiory action in this
ares

We appreciats the NRC's willingness tn provide the public with a discussion of

the regulatory actions it is considering. The opportunity o commont, before the
NRC bas dewirmined the specific approach it arill adopt W uddress u given sel uf
circumstances, is likely to produce a wore informed and. therefore, a better agency
decision. We would be happy to discuss onr views with the NRC staff

Sincerely,

— o

//

Ralph E. Beedle

NEWECCAree
Enclosure




Eunclosure

COMMENTS BY THE NUCLEAR ENERGY INDUSTRY
ON PROPOSEL NRC ACTIONS
TO ENSURE THAT LICENSEES F ROMOTT,
A SAFETY-CONSCIOUS WORK ENVIEONMENT

. NBCS CURPENT RU TORY PRCCESSES

epecific questions posed hy the NRO am suhsumad in this taxt and are not
reparately addressed

The main concern the NRC seems to be addressing is that “the finaange of the
Millstane Independent Review Group .. and industry.wide allagation data suggest
not all Leensees are successfu! in maintaining o safoty conscious work
environment” From this imited insight, NRC appurently hus conc uded Wbl (here
16 & peed to focus licensees' sttention on theac issues through a regulation or
another policy statement The regulation ar poliey statement heing mnmiderad
would attempt to define the nttributes of o safety-conscious work cnvironmont,
identify the indicators NRC will consider in determining emerging adverse trends
at individual plants, and identify actions that the NRC can impcse when it
determines that a liconsee has failed to maintain a aafety crmacinus work
covirvament. Given the cxisting regulations and other regulatory options wsed by

the NRC, there appears to be no need fur un sddiioaa’ preacriptive regulacion or a
policy statement

Existing Commission regulations, 10 CFR Part 50 require that cafoty conocrns be
reported and resolved. Liccnscos and their employees are prohibited from
discriminsting againet emplovecs in retaliation for their having raised safoty
concerns. Licensess are recnired to post & notis spamifiad hy 1I0COFR 18.12,
lnforming employees of these protectinns and of their responsibilitics to roport
safety conoerns, elther to the Licensee of to the NRC. In addition to these direct,
epecific requirements, the Commieginn adopted in May 1996, a policy étatement
which explains the Commissian's vequiremnnta and expactations and identifics
powsible licensoc manugement actions to moot those objoctives.

Quality Assurance Prograzms also sre an integral part of the Liccnsee's eforts to
ensurc that employee enncerna are repartad and then properly addressed in 8 timely
manner. Implementation of hocneoe Quality Assurance Progoume has been and is
subjocted to continuous NRC Wnspection. Lapecs, suck s fuidures w document and




currect identilled deficiencies, ure requeniy U subject of NRC cnforcement action
Implementation of the proposed Federal Keguier roquirements could unfairly
subject Licenwess (o enfarmment ue'.on on two fronts based on & single event. For
example, findings made by o hocrsoe's quality aasurance ~rgunization eould be usod
by the NRC w cenclode the need for enfurcvmenl activu L o licensee's employcs
ConCerns program cr other prograias for identitying and resolving sulely and
regulatary conterns are ahown to he inellective.

NRC devotes substantia) inspection and invesligutive resoures W uosess
compliance with its 1206 Policy Stateme 't and regulatory roquirements. The
agency sctively investigatas nllagations of discrimination, imposos oscalated
enfurcement when it or the Department of Labor (DOL) finds that discrimination
has occurred, and publicizes it actions. [n fact, the NRC Enfurcviucs| Pulicy
specifies severity lovels for violations of 10 CFR 50.7 that sonvey s clear message
that such violations mre considared mare serines than all but the most safety.
significant violations. The publicatio . of NRC enforcomont actions, combinod with
posted potices and licenwee-spossored tratning, serve w enhune employees’
:;'m.r‘u ol the legal protections that assure they can report concerns without fear
retaliation

The NRC's existing measures effect vely ensvre that liccnsee mEDagemen( ussigns
8 hugh prionity to maintaning a workplsse safety culture. The NRC cites no
ovidence to demonetrate that Licensee-adopted artinna dr mot fulfill the nhjactive of
ensuring a safety-focused workplace. The only contrary andication eontainod is the
Federal Register notize relates to Circumstances that either pre-date the
Comm.smion's 198¢ Folicy Statement, or occurred 80 closely to it that they do not
provide any buses to conclude that the Policy Statemen . nat nfinctive.

Jbe N1.C's subs:antia’ efforts 10 assess compliance with its regulations and
understanding of ite cxpectativns from the policy statement on the need for & safety.
conscious work environment have not disclosed evidence of widespread prohlems
Lu e ivvleled instances where the NRC bas identificd & condition as a problem,
strong enforcement action has been taken based on existing authority, The NRC's
actions at Millstone undercut the agency’s argument that add:tional regulatory
ootion is noosssary becauss thevo is Little (excluding the “holding period”) that the
Propused “sliulegios” would achieve that the NRC cannot achieve hy uxing axisting
regulatory processcs. The NRC's current inspection and enforcement program is
ndequate 1o ideniify, in a timely marner, those few instances where a Licenses s
safoty culture does not appear to meet the NRC'a Axpactations an are identified in



the 1996 Policy Statement ¢

The actione taken by the NRC to address conceras rogarding the Mullstone plants
are exumples of the NRC's willingness to exercisc strong enforcement measures to
addresy workp!ace conrorns. The NRC not only has imposcd severe monetary
penalties againat Northeast Utilities (NU), but also hes taken the very unusual
wtep of roquiring NU to constitute an indepondent ovorsight orgunization 1o rev. s &
NLUs decisions W uddrves wurkplace issues, ar well as requiring NU to establish o
comprehensive plan to address wsues 1dentified by the Millstone Independent
Reviow Group (MIRG). Indoed, the NRC's Ocwober 1994 Order to NU in response to
the MIRG i uduquaio evidonoe that no more regulation is necded to enable the

NRC w respond w conorns regurding (e wdequacy of & gives facility's work
environmen:.

The industry is koonly cware of the NRC's ability to demand, through ite reguiatory
processes, that Loensees meet Lhe tvitwr of Calrling regulutivue aud easure that
Licensees work to moot NRU's mare Reneral expectations sot out in the 1996 Palicy
Stutement Ticenasns have engaged in significant e %orts to institute s varniety of
formu! and infriemal programes to cnourc that they are encouraging theur workforos
to some forward with concerns. These sctions huve bees taken buth beceuse Uhie
NRC bas made clear throughout the past several “oare the necesuity to focus on
work environment issuss and bacause to do 8o is scnsible business practice.

To the extent that any additiona revulalory acliou is ke W addrese ouclear
workplace issues, we suggest that the 1996 Polcy Statement be the vehicle to
cleify any amhiguity that grows out of 8 Scptember 12, 1994, decision by the
Becretary of Labor ouncerning the employoc's obligation to report safety concerns.
The Commission showld muke unequivocal ihe cruployee's duly W prowpldy wufos o
the licensee of safety concerns, at least contemporaneously with uny notification o
NRC. Licenasns anvpt their non-delegable responsibility for the safety of the plant,
but cannot be held fully scountuble unlese they have the opportunity to investigute
ant evaluate safety conoerns as soon us they ure identilied. lo Wi wulikely sovunriv
"In fact, NRC resident inspectars buve # good vantage p ot Som whish to detect whether & baeasec
W By & saloly cuumivue sk eoviconment. The NIC el recognized the strength of this

ferture of fw repulatory spprosch in Y Jusunry 1994 repart by e Review Tean for Nesssessruent
of the NRC's Program L Proteciug Allegerv Ayl Beleliniivg (Review Teawm repont”)

The NRC tnt:vidual bost placed to observe the Guality ounms owsme
of the Licensee's wirkplace s kenorally the NKC residont mepocscy

In frequent interaction with empluyees aod supervisnss at all para of
the Lovnsee » crganization, many remdent spectors rewdily dealop
& sense far whach work groups are most efficient at prodblem
identification ar4 resolutian, and, on occamon, idontify pockets within
the warkplace where individuals seem roluctant W raise concerns or
provide icformation to the NRC. (Review Team repartatp. LLB-8)




that the employee suffers adversc employment action as o reswlt of fulfilling this

obligation, the NRC zad DOL each have the requisite authority to take swift and
effective remodial action.

. MRCS FAR-NEACIING IROZOSAL 1S AN UNJURTIFIED RADICAL
ADVERSE SAFETY C(/NSEQUENCES

The Federul Reyisier notice v cognizes that the NRC is considering rogulatory
octions that are far-reaching and significantly different from the NRC's existing
regulatory approach., Although the NRC describes the purpose of its proposed
oction as standardizing its responses to conoerns sbout individual work
envirunmeow, aduplivn of (b« agency’s proposal would codify a highly subjective
and ambiguoun set of attributes and indicators, as well as & pre-determined set of
remadias that may be used by the NRC at it discretion.

The NRC's implementution of tiese niear ures would divectly iavolve the NIUC in the
employer-employee rclationships at nuclear power plants. This represents a sharp
departure fram NRC's long-stazding policy of placing full responsibility on licensees
for identifying and offocting the WADSEEINEDt Mearuros nocossary to wchieve safe
operation. It wlso divergus fruw (e 1896 Policy Statement which retracted
prescriptive requirements and acknowledged Lhat approaches to addressing these
1asnos muat necessarily refloct the diveisity of our workplaces: “The Commismon
recoguizce thot what works for one Licknses may ot be appropriate for anovher”
Moreover, the Federal Register notice iteclf vhuuwledy . Lat departures from a
sefety-conscious work environment arc much more effecuvely corrected from within
& Loenase's avganization than hy the intervention of government or another outsidc
egency. This wus alwo the view osprossed in the NRC Review Team's Januasy 1954
repurt, which found that safety culture was tied w (e overnll proweses s problew
identification and resclution and that continued empbass on this ures was
warrknted: “However, the Team alan helisves that this is & mansgoment wsue; to
be effective, this emphosis must be oultivated from within oach liconeoco's
organization end, ae euch, is not achiovable by prescriptive requiremeuly. , . "

This radical departure apparently is hasad on avants at the Millatone plant. and
“several [unidentificd] facilitinn® Beyond that, howov e, the NRC dooe not idcatify
Any bagls that compels or even supports this unprececenwd departure i regulsory
policy. NRC provides no objoctive evidence that employess have fauad t dusclose
safoty concerns for faar of advarse employment action or punishment for huving
done s0. The “clondard options” suggosted by tho NRC as remedial measures to
deal with perceived symptoms of » “dewrivration” in » salely conscious work
environment (iLcluding the ordering of special independent surveys and overs.ght
artivities) similarly bave not been justified. Stripped to their essence, they simply
rc an CXOreisd in attompting to regulate “culture® or */tate of mind” We rubmit
that decisions aboul buw, wheu or whether such meas ires &re DECEsSAry require an




wn-depth understanding of employee relatione at its particular fucility, we wuck, the)
should remain within the province of facility management. We do not believe that
tho NRC is able, in Light of the ambiguois end snhjective parformance measures
idvuiilied i its current proposal, to identify  “deteriorating” eufoty conscious
COVIIvauwe ut, Tmuch Jess to justify regulating based on such & finding. Wuboul »
demonstrated need. these steps improperly umpinge upon management prerogatives
and derogate from Licensee management's ability tn prtect public bealth and
wafely,

The indusiry also is concerned that regulation of the type proposed by the NX(
(prescriptive requirements and intrusive agency actinn tn anhinve a wtancardized
upproscl) wey actually detract from cfforts to develop a safety-conscious work
environment. An inaccurate assessment of sale.y culture by the NRC, Jeading it w
conclude that the liconscc has failed to maintsin & enicty-onnacious work
environmont, may result in morale problems and a perceptior by workers, alheit
unfounded, that wenagement does not fa irly address worker concerns. This could
severely undermine even the most meritorious and cywonsive actiors taken hy

mAans.gement to ensure @ healthy workplave environment and good communication
with 1% workore.

Imposition of & mandatory “holding period,” which is an intrusive governmenta)
netion hy any objective standard. may huve & particularly adverse effect Many
cmployers have well establishod systeme of greduated disciplinury action and nther
mesrurvs wlich wre essential to maintaining the order and discipline 80 necessary
for ellective 1aanagement of nuclear facilities. The NRC's stated purpose, w
“neutralize the conflict in the work environment.” is laudable. But, in attempting :»
echicve that goal, the agency must aveid tuking eotions thet are likely to interfore
With & Loensee's wbility W wanage its workfos e through those employment and
labor policies 1t deems most efective to aafcly operate ité plant.

m.mmmmmmmmmmm
EVALUATION

Evaluating the aafaty ennsciousness of workers io & nusloar plent is an evaluation
of ther “state of mind " As ouch, the induetry believes that an accurute and reliable
assessment of tho intangible “sufuly culiun” is impracticable. In fact, our view is
supported by the conclusion of the NRC's Reviey Team that “achieving a definite,
quantitative characterization of quality consciousness in the nuckar workplao is
an uaronlistic goa) °

The language the NRC suggests to implement those measures designed w regulate
human behavior and “state of mind.” is as complex and subjective as *he behavior it
sccke to rogulate—and contradictory besidos The standards that wauld he usad to
dictaiw that eaforcement action be taken against licensees arve subjective, basod on
criteria that are pot reliable and, in the NRC's own words, fact patterns to whick



the: ould apply “can be ambiguously interpreted.” Each of the recurwended
“indd.<tors” presupposes & search for facts that can be misleading and would
roquire the NRC to make highly subjective assensments ¥ As NRC notes 1n its
request fur comments, “[e)valuating the safety consciousnces of o liconsee'v work
environment 1 higluy subjective, and achieving relubility in such wu evaluaticn
requires care/u yudgment.” We question whethor the “reliability” of any such
judi.aents can be domonstrated.

For example, two of the four indiculors identified in the Federo! Register notie
focus on increases in the aumber of employee allegations related to converns of
retaliouon vr plant safety. As the NRC itself acknowledges in the Faderal Regizim
potice, legitimute Livenser uclions such as downsicing can rosult in e significant
increase in the number of employce complrints of discrimination, even though 8
powitive mafety-conscious work environment exists. Also, in its review of allegation
statistios in SECY.07.006, the NRC concluded “. . . that analysis of raw allagtion
date alone had signilickn! Luitations, which made it difficult to draw inferences
regarding a given facility or to make comparisons between plants . . " The NRC
farther enncluded in SECY.87.006 that the number of allegations received is
wigaificantly affectod by factore other than the safety culture of & plant. Movenver,
SECY-87-006 repurix (Lul au NRC staff inspection of one plant’s employee concerns
program recognized the lLunitations of ins wctions {n assessing organizational
climates, as did NUREG-1499 and the Millstone [ndependent Review Group report.
We furthor observo that the numbers relied upon by these indicators also will hn
affected by the impusitivu of & “helding period.” Allegations of discrimination maoy
increase when empioyces recognize that engaging in protected activity will ensure &
basis for mntinued pay and benefits following uny employment action they deem
edverse which thoy may anticipate will bo taken ugainst them. Thus, an increase
in the number of employwe ullegutions is not a reliable indicator that a sufety-
conscious work environment is not being maintained.

Nevertheless, using udmittodly subjective judgmonts based on mmbiguous and
unrcliable data, the NRC propuses W welecl uud iwposc the specified sauctions upon
liconsees. Many of the “remedies” cated iv the proposal are tools already used by
munagement (e g, emplayss ennoerns programs, surveys of emplovoc sentiment,
independent oversight organizations, or continuation of pay and bencfits to an
employee while resolving allegations of winpluy et Liscrimination) Deciaions
rogarding whether and how to deploy these tools should only be made with the

! Cumoudly, the sumber of allegations broughi w e NRC is wumidered & *negative” indicator.
hua, the propoaed regulation or policy would penalize Jornwess wlwre ciyluyves are freely raising
concerne to the NXC. This could wnd 1 “raise the sakes™ when cmplos see spprowch U NRC wl,
thorcby. perbiaps have a chilhag effect on employecs’ willingness t bring suncerns to the NRC which
i completely cortrary to the goal sought to be ackueved.



nsight and knowledge of the specific circumstances of the case and conditions at
the facility,

The dificulty with assessing safety culture i Lkely to lend the NRC (o (uky
incongistent enforcement actions. For example, various members of the NKC staff
are likoly to differ or. whother & particular st nf farts nt » linenses's facility
constitutes & luck of safety-conscious wori environment. Morcoves, it is concoivable
that a eingle NRC inspector could reach inconsistent conclugions aboul sic dar fact
patterns at dufferent facilities. For example, how wili the ‘management attitude”
attribute be defined 90 as to cnsure enforcement nn this attribute doas not VArY
widely." In addition, the indicators depend s0 beavily on the perocptions of the
work force and the reliability of those perceptions thut it will be very dificult, if not
impossible, Lo cnsure equul Wwatmest of Licensees

Wo o wole Lhat given the extremely broad, vague and subjective nature of the
wndicators identified in the Federa! Register potice, serious Conetitutions) qQu' Ations
would be presented if the NRC's proposals were sdopted. It is woll established that
goveramonta requuvaments must bu sufficiently specific to inform those shjert 1n
them of the wuduet vu their part which may render them Lable to penaltien. Aa
ween 1o Lonnally v, General Construction Co. 269 1).8. 385 (1926), fair enforcement
requires specific standards to avoid arbitrury ard discriminatory application. Also
o rogulation, Yike u law, will be struck down for vagueness if it lacks specific
guidelines for enfurcewent. Io Papach “ton v, City of Jackeonville, 405 U.B. 156,
168 (1972),* the Supreme Court struck down & statute noting that #t L.cked
standards for exercising discretion which “permits and encourages an arbitrary and
discriminotory onforcemont o the law.” The courts require that laws and
regulations be susceplible W vbjective measurement.! We believe the NILC's
proposals as set forth in the Medera! Kegrster notice fai) to meet that standard.

Further, we beliove the NRC's proposals, if adopted and enforced, would fail under
the Administrative Procedure Act us “wrbitrary uud capricious . . . or otherwise not
in accordance with law.” As 1s evident from the decision 10 Chemical
Menufacturers Assoc v EPA 28 F.34 1259 (D.C. Cir. 1884), although agencies are
accorded wade discretion in rulemoking by the courts, their regulations will noc be
upheld if based on generic studies und “speculalive leciunl weersiious.” Nor will
regulations survive court review if Lhey rost on questionable sssumptions and
hypotheses haaring “nn re ationahip to the underlying regulatory problem.”

" 1t i questionable whother Uiere is 8 loga ummunn;nrmmmnmcnmumof*m
miitude

‘lnwmu,mwmwmtmomwnﬂwnm because 1t failed to
provide adequate notice

YRig Mamp Ragloe v, US, 631 ¥.24 1030 (D.C. Cir. 1860) (noting that laws that call for subjective
Judgement without the use of objective norms are invalid dve o vagunnoas)




These cascs capture the essence of the infirwity i the Com mission's proposals
There has been no showing of need for the NRC'e proposals and no support
identifiec o demonstrate o relatio ship between a “deteriurated environment” and
the indicators to identify *adverse trends.” The NRC has not vevrided any evidence
that its proposed remedial actions will efloctively addross the *regulatory problom”
1t perceives in 8 given work environment,

IV.  THE STANDARD OPTIONS CONSTITUTE INAPPROPRIATE
REGULATORY ACTION AND ARE LIKEL™
INSUPPORTADLE

There can be no diepute that the work environments among NRC Licensees vary and
that the *safet, culture” of licensees sizmilarly will vary. The NRC recogaized this
et whas bisng i Uae Pederal Rugister notice, “what may be necessary [to establish
sefety-conscious work environment) for some Licensees is unneceseary for others.”
Sound regulatory policy dictates that the NRC craft its regulatory actions to include
eufficient flexability to allow corrective etions to be tailored to fit the problom at
baad wud W perwil w Licvoses's wanagement to use ite judgement withou( nudue
interference.*

Independent eurveys, one of the proposed industry measures, have not been shown
to be un udequuie mesus of uovurately assessing & Lovusee's salely culiure, Upder
the NRU's proposed requirements, the survey would be mutiated 1n response W an
“emarging adverae trend” or “whon conditions arise that indicate the potential
cmergence of an adveree trond.” Tho indisators proposed to be used to determine
the “potential emergvnce of udverse treud” or ko “sdverse trend” Wwdude wy werense
in the pumber of employee complaints of discrimination As duscussed above, an
increan of allegatinna is not necarsarily a relinble indicator of work envircnment
deteriorotion bocausc the increase can roault from logitimate hoonsoc actions, such
&8 downfizing, corporate reorgunizution, efe. Al thul poinl in Ume, ¥ survey is
Likely to result in an inordinate number of negative employee comments and,
therefnre, ihe manlta would not he indicative of the overall nafety conaciousncss of
the work environment. In this context, ¢ errvey io only indicative of omployoo
views, If indicative at all, for u discrew period wround the Lime the wurvey i aken.

The NRC Review Team recognized that “a survey would not, of course, give un
cutomati measure of quality consciousnese in the work place. To say that five
percent of a licensee's craployoor rospundod iu u Biveu wanner wey vau Lilde;
however, comparing relative results might reveal pockets within the licensee's
organization with significantly different rrsponses.” The industry does no* bolieve

¢ The NRC Review Toan mmmummammmmmum Bec, for
example Roview Team report st pI1A-S.



|
\

the survey results will prove useful even in such relative comparisons within a
single organization For example, if there are substantial changes in the
organization or ite porsonne), the common ground for predirting spfety rulture
changes ie lost. For this reason—tbe lack of & common point of referenoc the value
Of USiug « survey instrument to compare the clixate among different liconencs is, at
best, questionable. The appropristc approsch o employee survevs and use of the
survey results may vary considerably depending upon the nature of the workfnree
aud the particular manag. ment issucs at o specific plant. Buch decisions regurding
the use of surveys should be mude by the Liconsec mansgement responsible for the

wafe uperation of the plant. The NRC staff is noither qualified nor in the best
position 1o make those decisions.

Another of the moasurcs proposcd by the NRC is ordering & licensee to establish an
independent group for oversight of hoensee performance in meintaining e safety.
conscous work environmont. Indieputsbly, this will be an expensive undertaking
&l u wuclenr power plant acd is not Likely to yield particularly useful results. An
waghtfu! arsessment is likoly to reguice extensive review of plant records and
interviews with a large number of licensee plant and corporate persorncl. se well as
NRC personnel, all of whom should have had the opportunity to observe Licansee's
pessnnel and the wark environment. This efirrt is likely to disrupt normal site
sctivity, and equally importaut, creates significant potential for abuse of the procoss
by czmpluyees dissatisfied with liconsee actions for reasons comple wly unrelated to
the mawntenance of & safetyconscious work envircament.

Yet another measure proposed is that of & “holding period * Under this proposal,
the NRC also could impose & requircment that pay and benefits be extended to
cmployoos who allege discrimination, based upon the mere filing by the employee of
4o inronl ur DOL cumplaint. Pay and benefits, the practical equivalent of
sdounistrative lesve, would extend throughout the period in which the licenseo and
DOL (if & claim is filed) conduct their investigs tions.

Munds oy o “holding period” is au action outside the jurisdiction of the NIC. It
flso 16 inappropriate regulstory action based upon its direct intrusion on
management's ability to address ita work foroe issucs. In the Review Team Report,
the NRC alrcady rocognized that it eannot or’er licensoos to implement the
“bolding period” appronch. “Although the [Atomic Bnergy A<t) provides the
Commission with the suthority to take proscriptive action «3inst a loensee for
discriminating ngainat employees who raise safety concerns. it does not provide
anthority to order a direct, porsonal remedy to the employes.” That statement
putwillistanding, the proposal would have the NRC continue to pursue the

umposition of 8 “holding period.”

Clearly, the statutory scheme provides that the DOL, not the NRC., is to provide the
weans for an camployee to obtain & personal remedy for discrimination. The
"bolding period” would circumvent the express terms of Section 211, and indirectly



provide a personal remedy to an employee based L.pon speculation that this
measure will minimize » chilling effect ow other workers. However, whother or not
an exmployes mosives sdditional pay and borefits mandated by the NRC during the
course of an exployment dirpute is not Likely to affect the conclusions of other
empioy.es concersiz g whether they feel free to 1aise safel) concerns without fear o1
retaLation. The adverse effeci a “holding period” would have on & licensee's ability

t effectively manags ite workforoe is not justified by the questionablie benefit cited
Ly e Federul Reyister nutice,

To the extent that the “holding period” contemp 1red i the Federal Register notion
wllorde the compleinant a form of “sdministracive loave” with pay, DeFord v.
Secretary of Labor, 700 F.2¢2 281, 289 (0th Cir. 1943) established that not even the
DOL bas auttority te order it. Nor docs anythin~ in the Kncrgy Reorganization Act
ennfer authority on the NT.C to afford such o personal remedy. This is confirmed in
¢ “Memorandum of Underatanding Betwoen NRC and Departmont of Labor;
Employee Protection,” delinesting Lhe respeciive respunsibilities of the ugencis
protecting employees against diserimination.

Speeificully, the DOL has the responsibility %o investiga’ ¢ the complaints »f
discrimiration, hold administrutive heurings, and, where uppropriate, order
violators to correct violation: oy reinstatis @ the employees to their fo. . \er positiors

with bark pay and awarding snmpensatary damages (including attarney fees) On
the other hand, the Memorandum statcs:

Mhe] NRC, tough without direst authority vi

emplovee. has independent authority undcr the Atomic Energy Act to
take appropriate enforoeinent action against Commission licensses
that violate the Atomic Energy Act, the Reorganizatiop Act, or
Commission requirements. Enforcement may include Licerse aenial,
Suspeamion or revocation or the imposition of civil pens’ s

47 "2d. Beg. 54535; December 3, 1082 (emphasis added) i

The Memorandum clearly delineutes the types of remedial » clious tha! the ugenaes
may respectively take; NRC bas no authority to provide or order any form of
personal remedy !

The lepslative history ulso confirme that Congress di’ wot ir end to give the NRC
juriediction to uwerd peraona! mmadias (1, employees thet v diseriminated
eguinst. In the debate over the Energy Reorganization A-c of 1078 it was stated

T47 Fod, Mok B4 B85 (Lec. 8, 1942)
* Sven the May 14, 1996 Pllicy Statement g2, with respect to somplaint of discrimingting - NRC will focus
Jeensee AsU0DS A¢ Goes Dt obtain peryona! “emedies for the individua! ™ ) Fod Reg 24337,n2,
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that the DOL's new authority to investigute und ufford « personal remedy for
alleged acts of discriminat. .- was dustinct from the NRC's Lumited authority to
investigate discrimination sand take actiyon ngainat an nffending oensee-employer ¢
The Energy Policy Act of 1002 cxpanded the protoction of nuclear + dustry

whistleblowers. but 1t did not g1ve the NRC uny authority w issue personsl
remedics 1°

Owr position regarding the Wappropriateness of imposing o “holding period” further
is supported by the NRC's recognition that ‘poten.al exists for abuse of a ‘holding
period’ policy,"t! where an employee can personally bencfit by the mere filing of &
complaint, even if the complaint hus wheolutely no merit. The evisting DO, procoas
provides o personal remedy for an employee based upon an Administrative Law
Judge's recozamended finding of discrimingtion. This remc 3y is specifically
provided in the 1952 amenduients to Section 211 of the Energy Reorganization Act
The opporturity to obtair a “temporary” peraonal remady (nayments tn the
employee), triggered by the mere tact thut an employee files an internal or DOL
complaint. and which could be extendod for periods of weveral months to a vear
vased solely upon the findings of & prelimiaary DOL investization, may give
employoes an incentive to file baselers complaints, discourage cmployees from
settling disputce carly in the DOL Fiocess and promote Litigation. Ip other words, it
could upset the balance Congress has established in Section 211 of the Encrgy
Reorganization Act. If the NRC believes the balence established in Secion 211
ahould be different, it should reques: that Congress amend the Foergy
Reurganization Act

Finally, the proposed “hoiding penod” policy would have the effect of imposing
epecific penaltios on licenseos (in the form of puyment of pay and benefits to
waplanants) before the licenscs had the opportumty t0 exercise yts Administrative
Procedure Act hearing rights or any of the basic due process to which it is entitled,
Where & ncensee appeals and requests & hearing, the DOL itself cannot provide Jhe
cmployee with w pervonyl remedy basod upon the findingr . ite investigation. NRC
should gol it ude Wi the proceas by providing au empl e with a remedy that is
ctlearly beyond the authonty of even the DOL.

V.  CONCLUSION

The industry has decicated a great dea) of <ffort to encourage cmployees to come
forward with safety concerns without fea of reteliation. The many programs

* 134 Cong Rec $75318 (dally ed. Sept. 18, 1978 (statoment of Sen. Fart) sos uleo 8 Rep. No. 87-

B4E, ot 26 /1978), peprinted in 1978 US C.CAN. 7305 (siating that employees can sock remedy from
disenminatiun tbrough DOL's administrative proced ure)

W E. Rep. No. 102.474(1), st 227 (1992), cepniatedn 1082 US C.CAN. 1958 3080
" 62 Fed Rep 8788-570Y
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implemented by Locenseez, some of which arc roquired by regulation and some of
which licensees have instituted to addreas workpla.e 18sues unique o Lheir sites.
represent just a part ¢ the industry’s overall commitment to safety. In the broader
coutext, and as a matter of everyd - menagement, licensees seek 0 pusure palely.
conscious work environment beceuse uf 1ta critical relauonst., « overcl plant
safety. In light of the ongoing industry efforts and the NRC's ample existng
regulatory autharity, NEI urges that the Commission lot stand the 1906 Policy
Stat; ent ae an affirmation of its focus on a safety-conscious work en\ wonweut.
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SUBJECT: COMMENTS ON umv-coxsaous WORK ENVIRONMENT

Dear My, Meyer

The Fedena Regisier of February 26, 1997 (Vol 62, No. 33, Pp. 8725.8790) solicited public commen:
on NRC Strategies i addressing the aed for iy Licensees 1o establish gnd mantain 3 safery<conscious
work environmen; The Usion of Concerned Scientisy respectiully submiy the enclosed comments

If there are &y Questions or Comments, please do 80t besitate to ConACt me.

Smccrely,

A ‘i
], : 2 /
/&aw Cl Z{Jfa«u
Lavid A. Lo awum

Nuciear safety Engineer

erclosure UCS Comments on Smry-Couniou Work Environm en;
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omment op Safety-Conscions Work Enviroament

RESPONSE 1O SPECIFIC QUESTIONS IN THE FEDERAL REGISTER NOTICE:

L Sbould ge Commissiop Proceed winy Lstablishing o Swndadized Approach to Easuring Thx
Licensees Eswablish gng Maiowip o Safety-Conscions Work Esvironment?

The NRC should Noy SHablisd » standardived epproach a outlined iv its proposed lazguage
OF & discussed ip the Federd Register Botice. The proposed snderdized oy proach wxli'lol
Positively affect he safety cultury g the majority of operating nuclegr power plants and is
erefore EDwarraried. :

&8585 potentiy prod
resolution op g

The proposed standard ized &pproach is g NRCe0o s mall g
prefile safery culty i emanded and recei

Ir addition 4o the fa. sess &IPS, it is ot glear tha the o,
proach provide a2y significantly dillerent -
bigh profi ' Fepeaied signals of deteny 3
) i by the licensees gngd exforeemen:
safetyconscions Tulemaking




2. MSuch g Approach Wepe Adopted, Would k Be Most Effective g

(*) A Proposed Rulemaking that Would Amend Pan $0;
0) & revision g the NRC Eaforcem ent Policy; or
(c) o Separaiely issued Commis, o2 policy statewent?

What Additions or Deletions 1o g, Dnh Laoguage of Sped 8 Regulas
Presented ip Section IX, Below, Would Increase Iy Effectivenes;?

As explained is the respozse 10 Quests
& Section IX would be its mog: T &pproach is g
reaction by the NRC 10 o swmall 7 bi \ blems. The roor
Cause of the bigh profile safery failure by both the pecific licensees and
by the NRC stalr o ellectively ' ' conditions wanti) they

¢ untenable. I j igai 1solated,
problems caused by 2 olati ' " '
unwilling to egleet
along with ngoro

W Ar e Advantages or Dis Mvantages of Impluneaﬁng Such » Standardized Approach*
(Commests are specifically Fequested & 0 whether the nse of o bolding period wouwld achieve
the objective of reducing the potentiy) for ehilling effecy i the work exvironmeny )

No co1 ment op the bolding period.

The priman Gisadvantage of i lem entip
BOt required for mos: Licensees gn :
Licensee; provide 3 i

ssment
EveD goizg to the exten

» OF cotrecting the prov t
8 cleverly erafieg Posiens, incorporgte meaningless buzy word, &d icky

April 25, 1997
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, and chgnt po:in‘vo-wnndin; Bantras, but the sales message is

& backed by eontinued barassmer; &d intimidation

&¢ DOt Stupid - toey readily undersignd wha e new *"Oper
Door* policy w © 80 that door being used by exployses termingted sfier
Expressing safery ©odoem;.

Io addition, the NRC's O Enforcem ent also issues an &unual repor thy meludes

ice of
(Table 7 in the Fiscal Year 1996 Fepont) Listing the escalated gotion history for Operating
for the prior tWo years

1997,

U8 willingness by 4

review of the eXisting inform asiop ing si clearty eviden: g the
bigh profile safety culture pites 1censees received gix figure eivi)

Peoalties for : Itim idati three out of the four yeary prior
1 ' i ly mappropriate for the NRC 1o
simply because & sall minority of
diligent in oy regulatory oversigh,

What Would Be e Advastages or Diuovnagu ef Implemcau‘ng Be Alemative Approach
© Requiring the Holdiag Period, o Described ip Section VI, Above?

censees and to
of applica’le regulations.

The NRC communicated it EXpestations vig the Policy statem ens usved fp Mey 1996 o
“Freedom of Ezployees in the Nuclo ndustry ¢ Raise Safery Concerns Without Fear o7

April 25, 1999 Page ¢




UCS Comments on Safety-Conscious Work Eavironment

Retwlistion® (FR 24336, The message was clearly commuricated and does pot peed to be
reperied  Individual licensees who miy mot bave understood or beeded the message car and
sboule ¢ handled through the NRC's inspection and eaforcem ent programs.

The NRC is COmmuUBicAting its msessment of safety cultie to licensoes s evidenced i the
latest System aric Assessment of Licensee Performance (SALP) reports for Palisades, Summer,
Crysta River, Davis-Besse, Wasts Bur, Shearon Harris ané Besver Valley. These SALP
Tepory identifind strengths and weaknesses in the questioning attitudes displeyed by liceases
salls in bandling safety issues. This reinforcement of NRC expeciations should be continued
i future SALP and inspection repors. No sew rules or policy statements are required for the

NRC w0 contizue this Practice of expressing its assessment of the safety culture & puclear
facilives 10 the licensoes.

As evidenced by the SALP Fepors meationed sbove, the NK© bolds its licensees ascountable
for esublishing and maintaining questioning stitude. Federa! regulstions do pot specify the
frequency or scope of such questions or who must auswer them, yet the NRC feels
unencumbered to publicly enticize licensees when their performance indicates a Questioning
attitude is lacaing Likewise, the NRC often flags bousekeeping problems & suclear power
plants in its inspection repors despite the absence of » preseriptive (or performance-based)
cleanliness rule. As demonstrated by these two examples, the NRC is able to inflaence its
licensees to improve their performance i plicitly addressed by prescriptive
regulc ons. Thus, B¢ .ew rules or policy statements are needed for the NRC w© reguire its
lLicensees 1o establish and mantain & safety-conscious work eaviroament.

NRC, from INPO an¢ from

departments. Licensees bave different organization procedures, but they are 4l
problem-solving oriented 1If the NRC were to issue ar c 108 Notice whes it detests
conditions adverse wﬂ&m;mmmmwcmns woulc be aware

tha -MMMMMML'Q&&mme-

Iaformation Noties into their training programs aad ini necessary to
address the issues at their specific facilities. Thus,

within the last year issued an ' ager from licensed sctivities
for five years because of @volvement who raised & saf

concers. The NRC issued » press rel
an Information Notice to its heensees
Licensees

April 25, 1997




UCS Comments on Safety-Conscious Work Environm ent

the waterial deficiency and the weakness @ its QA progran that permitied the problem to be
introduced and remain undewected. No pew rules or policy statements are required fo. the
NRC to enforce the QA requirements that have boen on the books for decades

The Cultural Assessment Tean looking into the safety<conscions work esvironment &t Maine
Yanke: last your reponed that employees were reluctant to identify problems for fear tha the
cost of resolving the problems might trigger the plant 15 be closed prematurely and they would
lose their jobs. The NRC has the ability to detect the corsequences of ruch fears through its
eurrent inspection programs. NRC Pspections can identify trends iz mon-conforming
conditisng and unaccepiable work products whick muay be £ anifestations of & lack of self-
&ssessment. Lo particular, these NRC imspections should be sensitive to barriers that bave the
intended or unintended result of prevesting the free and opes expression of safety concerns by
puclesr workers. For example, many licensees have instituted or are considering bonus plans
that reward workery if company goals such as capacity fastor g refueling outage duration are
met. Such programs, unless balanced by compensation incentives for identifying safery
problexs, tead to make workers reluctant 10 raise issues that might jeopardize their Christmus
bonuses. As it did last year ot o5+ Licensee, the NRC has the existing suthority to order any
licensee 0 conduct an independent survey of the environment for raising concerns. No pew
rules or policy statements are required for the NRC w0 require independ-ant safery culiure
assessments on an as-needed basis

The NRC receives so many cllegations every year that it must mplement an allegar nage
o allocate its limited resources o the bighest priority issues. The NRC's evaluati~,, of
aliegations must be twoiold: to ascertain the validity of the technical manters wad to ascertain
why the individual(s) felt it Becessary 0 circumvent the licensee's programs. Currently, the
NRC only examines the first half of these inhereatly licked issues. Az wndusty worker
bypassing internal PrOgreEs o submit an allegation 1o the NRC is & clear sigoal of ¢ least the
perception of » work environm ent that mey 8ot be safety<conscious. There are oaly \wo
reasons: (1) the employees expressed their concerns 10 licenses management and did pot get
an adequate response, or (2) Gie exmployees did not fee! free to express their concerns to
licensee management and elected instead © potify te NRC. Neither of these ec ditions
reflects a safety-conscious work esvironment. If the NRC is wruly concerned avout » safery-
conscious work environment, it would exgzmine why employees made allegations to the NRC.

No new rules or policy statements &re required for the NRC 0 extend its evaluations of
allegations into this area

April 25, 1997
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Federal Register Notice




NUCLEAR REGULATORY COMMISSION

Safety-Conscious Work Environment: Withdrawal of Proposal

AGENCY Nuclear Regulatory Commission

ACTION Notice

SUMMARY  The Nuclear Regulatory Commission (NRC) has considered several strategies

In aadressing the need for its lice. .;ees to establish and maintain a safety-conscious work
environment. The NRC described these strategies and requested public comment in a
document published on - :bruary 26, 1997 (82 FR 8785) The Commission evaluated the
public comments submitted in response to its request and is withdrawing the proposal

outined in the February 26, 1997, document

FOR FURTHER INFORMATINN CONTACT James Lieberman, Director, Office of

Erforcement, U.S Nuclear Reyulatory Cammission Washington, DC 20555, (301) 415-2741

SUPPLEMENTARY INFORMATION

The NR\" puplisheu in the Federal Register, (62 FR 8785, February 26. 1997

I1¥9/7) a

request for public comment on the implementation of a standardized anproach to ensuring

that licensees establich and maintain a safety-conscious work environment' with clearly

' The Commission's May 199€ Policy Statement on the "Freedom of Employees in the
Nuciear Industry to Raise Safety Concerns Without Fear of Retaliatior (61 FR 24336

May 14, 1996), defined & "safety-conscious work environment" as a woik environment in
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defined attributes, the establishment of certain potential indicators that may be moniiored
and, when considered collectively, may provide evidence of an emerging adverse trend, and
the establishment of certain remedial actions that the Commission may require «.nen it
determines nat a particular licensee has failed 1o establish and maintain a safety- conscious
work environment. In its discussion of the feasibility of using a standardized approach to this
issue. the NRC described the attributes of a safety-conscious work environment: ¢ 2ria to be
considered as possible indicators t at a licensee's safety-conscious work environment may
Oe deteriorating, and standard options for dealing with situations where these criteria are not
met The NRC included draft language that could be used in a future ruiemaking, new policy

statement, or amendment to the NRC's Enforcement Polic
y

The Notive requested public comments on various strategies for establ.shing ana
maintaining a safety-conscious work environment including where warranted the use of a
holding perod.” The NRC also sought comments on an alternate stratey in which all

licensees would be required .0 institute a holding period policy and periodic site surveys

which employees are encouraged to raise safetv concerns and where concerns are promptly
reriewed. given the proper priority based on the  potential safety significance, and

appropriate.y resolved with timely feedback to the originator of the concems and to other
employees

" In general, a holding period as described in the February 28, 1997, document would
provide that, when an employee asserts that he or she has been discriminated against for
engaging in protected activity, the iicensee wiil maintain that employee's pay and benefits
until the licensee has investigated the complaint, reconsidered the facts negotiated with the
employee, and informed the employee of a final decision on the matter The holding period
would continue for an additional two ‘veeks to permit the employee to fi'= = complaint under
Section 21 of the Energy Reorganization Act of 1974, as amended (ERA). with the
Department of Labor (DOL), and, shouid the employee file, the holding period would continue
until the DOL has made a finding based upon its investigation
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rather than only thog= licensees who performed poorly in this area. The NRC received a

total of 31 comments in response to its request

Generally stated, the Nuclear Energy Institute (NE1) * as well as the Union of

Concurmeu Scientists (UCS), while supporting the importance of establishing and maintaining

a safety-conscious work environment at nuclear facilities opposed proceeding with
establishing a standardized approach for licensees who had failed to establish and maintain a
safety-conscious work environment. Almost all commenters anreed that existing
requirements and r.gulatory options available to the Commission are sufficient to meet

expectations in this area and that new requirements and policies were not needed

Briefly summarized, the NE| comments noted that (1® the NRC's current processes
effectively focus licensee attention on the need to maintain a safety-conscious work
environment, (2) the standardized approach proposal is an "unjustified radical departure from
existing policy and may result in adverse safety consequences”; (2) the proposed indicators
would resuit in a subjective evaluation by the NRC: and (4) the standard options, especially
mandating a holding period, constitute inappropriate regu'atory action and are ikely to be
found legally insupportable. Among other things, NEI maintained that mandating such a
hoiding period is an action outside the jurisdiction of the NRC and is an inappropriate

reguiatory action based upon its direct intrusion on management s abiiity to address its own

Th~ major'ty of the commenters supported the Nuclear Energy Institute's (NEI)
comments
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workforce issues. NE! urged the Commission to let stand the May 1996 Policy Statement as
an affirm.ation of its focus on i safety-conscious work environment without implementing the

strategies outlined in the February 26 request for comment

The Department of Nuclear Safety, State of !linois, did not support a formal rule. In

its view, less formal guidance or a policy directive seemed more appropriate

UCS, in comments dated April 25, 1997, also opposed the NRC's proposed
standardized approach for a safety-conscious work environment. UCS stated that it believes
that the May 1996 Policy Statement, as well as rigorous and consistent enforcement of

existing regulations, is sufficient to achieve the NRC's objectives

One commenter (International Brotherhood of Electrical Workers Locai 97) supported
the NRC's proposal was presented in the February 26, 1997, document stating that it did not

believe that the current regulations were adequate. In addition. one commenter (Cheney &

Asscciates) indicated that, while the mechanisms prescribed might work to some extent, they

were not fundamentally different from past strategies which failed because neither the
government nor the responsible corporation respected the s‘rategy. Cheney proposed its
own solution to the problem, which was to reinforce the strategy by such methods as
certifying the competence of all workers in nuclear environments to wdentify safety problems
ir areas under their responsibilities, imposing sanctions for failure to identify a safety

problem; and imposing criminal sanctions for failure to report an identified problem
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After considering all the submitted comments and *.ther evaluating the proposal to
standardize the NRC approach to a safety-conscious work environment, the Commission
agrees with the commenters that the standardized approach set forth in the request for
comment 1s not warranted There needs to be flexibility in considenng appropriate regulatory
action to address each situation on a cuse by case basis. These appropnate actions include
options such as Orders, Civil Penalties, Demands for Information, additional inspections and

investigations, Chilling Effect Let*ers. and Managemernt Meetings

The Commission also agrees that sufficient requirements and policies are in place

The May 1996 Policy Statement Clearly provides the Commission's expectations on achieving

safety-conscious work environments. This Policy Statement and its basis in NUREG-1499
"Reassessment of the NRC's Program for Protecting Allegers Against Retaliation," provides
Insights and guidance on steps that can be taken by licensees The Commission s
regulations prohibiting discrimination, e.g.,10 CFR 50 7, provide the basis for enforcement
action where discrimination occurs. When a licensee fails to achieve a safety-conscious
environment, there may be violations of other NRC requiremen:s such as 10 CFR Part 50
Appendix B, Criterion XVI The Commission aiso has the necessary authority to issiu'2 orders
10 licensees anc orders against individuals involved in discrimination to address reguiatory
ISSUES associated with safety-conscious work environments. Therefore a rulemaking
initiation of an additional policy statement, or an amendment of the NRC s Enforce nent
Policy to address the safety-conscious work environment is unwarranted &t this time
However, the Commission concludes that NRC should consider the emergence of

acverse trends In licensees’ abilities to maintain a safety-conscious work environment
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Appropnate early intervention may result in a significant contribution to safety as a reluctance
on the part of nuclear employees to raise safety concerns is detrimental to nuclear safety
Giving consideration to potential indicators of a detenorating work eanvironment may alert the
NRC of emerging problems in a licensee's safety-conscious work environment that warrants
NRC involvement to encourage licensee management to adu ress the environiment for raising
concerns. The Commission recognizes that there are no singular indicators to judge that a
safety-conscious work environment is deteriorating at a licensed facility * Evaluating the
safety consciousness of a licensee's work environment will require careful judgments. The
effort lo identify emerging trends at a licensed facility, while difficult, would be less than the
reguiatory effort required in responding to a licensed facility where the safety-conscious work

environment has already deteriorated

As to the holding period concept, in light of the potential legal issues, the potential for
abuse by employees, as well as the comments received on the establishment of a formal

holding period as an option to address a deteriorated safety-conscicus work environment. the

‘ Many of the commenters appear tc have interpreted the contemplatea use of
“Indicators” to mean fixed indicators demonstrating a detenorating safety-conscious work
environment. This was nct NRC's intent. It was recognized that any one piece of data can
be ambiguously interpreted, and focusing on individual data to the exclusion of other
informat'an can be nisleading. The request for comment explained that these indicators in
Isolation may not be indicative of an actual overall deterioration of a safetv-conscious work
environment, particularly if not accompanied by overall problems in cperational or safety
performance. While each of the indicators described in the request for comment may
individually be ambiguous, an evaluation of the totality of indications may indicate a
deteriorating safety-conscious work environment

° As stated in the request for comment, when the perception of retaliation for raising
s?’ ity concerns is widespread, a licensee may find it exceedingly difficult to obtain
cooperation from their employees in identifying and eliminating problems adversely affecting
the safety-conscious work environment; to reverse this perception of this retaliation: 2nd to
regain the trust and confidence of their workforce




Comm:: sion believes that the holding period option should not be required by the NRC
Nevertheless, a holding period is Clearly an option that licensees should consider to reduce
chiling effects arising out of issues of discrimination pending investigations Thus, the

Commission continues to support the voluntary use of a holding period as described in the

May 1996 Policy Statement

Consistent with this discussion, the February 26, 1997, document is being withdrawn

Da.ed at Rockville, Maryland, this day of 1997

FOR THE NUCLEAR REGULATORY COMMISSION

John C. Hoyle
Secretary of the (Coeminission




