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SUBVECT: XSNM-2748, EXPORT OF UNIRRADIATED FORT ST. VRAIN FUEL
CONTAINING HIGH-ENRICHED URANIUM MIXED WITH THORIUM TO
FRANCE FOR RECOVERY, DOWN-BLENDING AND SUBSEQUENT USE AS
FUEL IN RESEARCH AND TEST REACTORS (COGEMA)

The following physical security information is being provided for the subject
export application for the export of high-enriched uranium (HEU) for the
purpese of recovery, down-blending, and subsequent use as fuel in research and
test reactors. This examination of the application addresses the Category |
physical security for the domestic transport portion of the pending
application.

NMSS was informed on November 3, 1993, by Transnuclear, Inc., the license
applicant, that the shipment of material under this license will move as a
series of Category I shipments. Transnuclear again plans to petition the
Department of Energy (DOE) to transport and protect the HEU on the domestic
1eg of the shipment from its present storage location plant to the Aerial Port
of Embarkation. The French Air Force will fly the material from the Aerial
Port of Embarkation directly to Francs.

In 2 Tetter to NRC dated October 24, 1986, confirwing that DOE would provide
transport on the domestic ieg of an esarlier shipment, DOE stated that “the
domestic portion ...will be made in accordance with DOE directives...* DOE
also stated that they plan to terminate use of the SST system for commercia)
purposes at the esarliest possible time. In view of this, DOE may decline to
make this shipment 1f a suitable commercial carrier can be found.

At this point in time, there are no approved commercial carriers for
transporting Category I materia) domestically. NRC requiresents for such
shipments have yet to be upgraded consistent with the results of the most -
recent NRC/DOE physical security transportation comparability review.- JHPRI4VS
comnercia) carrier were to come forward to transport Category | material, ity .c-=
physical socur1t{ plan would need to be reviewed on a case-specific basis

i

against interim licensing criteria pending codification of upgrades in
regulations. W-Y‘a 92 NN
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We have reviewed the proposed export application and have determined that the
following physical protection condition should be made part of the license.

“The material to be exported under this 1icense shal) either be
protected in transit, while within U.§. Jurisdiction, in accordance with
NRC-approved liconsinf criteria or shall be protected in transit, while
within U.§. Jurisdiction, by the Department f Energy (DOE) Safe Secure
Transport (SST) system in accordance with the DOE requiresents and
directives for the transport of such materia).*

Tas 44
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Theodore S. Sherr, Chief
Regulatory and Internationa) Safeguards Branch
Division of Fuel Cycle Safety
and Safeguards
Office of Nuclear Materia) Safely
and Safeguaras
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I. INTRODUCTION

The Nuclsar Control Institute ("NCI") filed a Petition for
leave to Intervene and Request for Hearing on an application from
Transnuclear, Inc. ("Transnuclear") for a license to export 280
kilograms of high-enriched uranium ("HEU®*) in the form of mixed
uranium and thorium carbide, as unirrad.ated fuel fabricated for
the Fort St. Vrain reactor, to COGEMA in Prance to be processed
for recoveary of the uranium and thorium. For the reasons stated
in this Memorandum and Order, ve deny the Petition for Leave to

intervens and Request for Hearing.




II. BACKGROUND

Transnuclear filed an application, dated May 5, 1993, for a
license to export 280 kilograms of HEU containing 260.9 kilograms
of uranium=-235 ($3.15% enriched) and 2481 kilograms of thorium,
in the form of mixed uranium and thorium carbide, as unirradiated
fuel fabricated for the Fort St. Vrain reactor,’ to COGEMA in
France to be processed for recovery of the uranium and thorium.?
On June 24, 1993, NCI filed a Petition for lLeave to Intervene and
Regquest fcr Hearing on the Transnuclear license application. NCI
asserts that it is a nonprofit, educational corporation based in
the District of Columbia, and engages in disseminating
information to the public concerning the risks associated with
the use of nuclear materials and technology. Petition at 1-2.

NCI seeks intervention to argue that (1) the proposed
export, if authorized, would be inimical to the common defense
and security of the United States, (2) approval of the proposed
export would be contrary to Section 134 of the Atomic Energy Act
of 1954, as amended, 42 U.S.C. § 21604 (the “Schumer
Anendment™)®, and (3) the license application is deficient in

M'he fabricated fuel is from the now-decommissioned Fort St.
Vrain Power Station, a high temperature gas-cocled thorium fuel
cycle prototype reactor located at Platteville, Colorado and owned
by the Public Service Company of Colorado. The material is
currently owned by Nuclear Fuel Services (NFS) and stored at the
Ervin, Tennessee facility of NFS.

iNotice of receipt of the application was published in the
Federal Register on May 26, 1993 (58 Fed. Reg. 30187).

The Energy Policy Act of 1992, Public Law 102-486, signed
into law on October 24, 1992, among other things, added new
(continued...)




meeting the information regquirements of NRC regulations in that
it does not sufficiently describe the ultimate intended end use
of the material to be exported. Petition at 10-11.

NCI requasts that the Commission (1) grant NCI’'s Petition
for Leave to Intervene, (2) order a full and open public hearing
at which interested parties may present oral and written
testimony and conduct discovery and cross-examination of
witnesses, and (3) act to ensure that all pertinent information
regarding the issues addressed by NCI is made available for
public inspection at the earliest possible date. Petition
at 1-2, 18.

Transnuclear filed an Opposition in Response to Petition to
Intervene ("Response®™) on July 27, 1993. Before responding to
the petition, Transnuclear amendad its application on July 16,
1983, to require that the exported material be blended down and
used as low enriched uranjum ("LEU") for research or test

reactors. 1In its Response, Transnuclear argues that the NRC is

’(...continued)

restrictions on the export of uranium, in a new Section 134 of the
Atomic Energy Act (the “"Schumer Amendment®). The Schumer Amendment
parmits the issuance of a license for export of uranium enriched to
20 per cant or more in the isotope-235 to be used as a fuel or
targst in & nuclear ressarch or test reactor only if, in addition
to other requiremants of the Atomic Energy Act, the NRC determines
that 1) there is no alternative nuclear reactor fuel or target
enriched in the isotope 235 to a lesser percent than the proposed
export, that can be used in that reactor; 2) the proposed recipient
of that uranius hao provided assurances that, whenever an
alternative nuclear reactor fuel or target can be used in that
reactor, it will use that alternative in lieu of highly enriched
uranium; and 3) the United States Government is actively developing
an alternative nuclear reactor fuel or target that can be used in
that reactor. The applicability of the Schumer Amendment to the
instant application is discussed infra.




not statutorily required to provide an adjudicatory hearing on
export licenses and that in any case, MCI is not entitled to a
hearing as & matter of right because NCI lacks standing.
Response at 2-4. Transnuclear further argu . that a
discretionary hearing would not be in the public interest or
assist the Commission in making its statutory determination
because Transnuclear’s amended license application makes clear
that the uranium recovered from the exported material will be
blended down to LEU thus removing the relevance of the
contentions proffered by NCI. Response at 8-10.

NCI filed a timely Reply to Applicant’s Opposition to the
Patition for Leave to Intervene and Reguest for Hearing (“Reply")
on August 16, 1993. 1In its Reply, NCI argues that a hearing of
right is available in export licensing cases. Reply at 2-i. NCI
concedes that Commission case lav has denied standing, as a
matter of right, to organizations with interests substantially
similar to NCI in proceedings substantially sivilai to the
instant one, but argues that the Commission should expand its
spproach to standing in export licensing proceedings to meet
Congressional expectations regarding public participation in such
procoodinqg’\ Raply at 5-7. NCI further argues that,
notwithst ” Transnuclear’s stated intantion to blend down the
material after it is exported, NCl’'s contentions resain valid
because granting the license will increase the amount of HEU in
international transport and commerce, and the expressed intention

to down blend is unacceptably vague. Reply at 7-14.




Subsegquent to NCI's Reply, COGEMA submitted a letter dated
Septembar 8, 1993, confirming that COGEMA will notify the NRC, in
writing, within 30 days after all the exported material has been
blended down to LEU. 1In a letter dated September 24, 1993,
COGEMA again confirmed the esarlier notification commitment and
further confirmed that commercial arrangements regarding the
material require that all the exported material be blended down
with no substitutions or sale of HEU slloved, and that COGEMA
will retain title to the material until it has been blerded down

to LEU.

III. THE PETITIONER'S STANDING

NCI Does Not have Standing To Intervene As A Matter Of Right

Saction 189%s of the Atomic Energy Act of 1954, as amended,
provides, among other things, that the Commission grant a
hearing, #s a matter of right, to any person *whose interest nay
be affected by" a proceeding under the Act for the granting of
any licenos. 42 U.S5.C. § 223%(a)(1).' To determine if a

“The Commission’s regulations at 10 C.F.R. § 110.84 list the
factors to be considered in taking action on a hearing reguest or
intervention petition in a licensing proceeding for the export of
nuclear materials. Section 110.84(b) sddresses considarations to
determine whether a petitioner has standing to intervene as a
matter of right and provides that:

(continued...)




petitioner has sufficient interest in a Procesding to be entitled
O intervens as a matter of right under section 189%a, “the
Commission has long applied contemporaneous judicial concepts of
standing.® Clevaland Zlectric Illuminating Company, et al.
(Perry Nuclear Power Plant, Unit 1), CLI-93-21. 38 NRC 87, 92
(1993), citing Sacramento Municipal Utility District (Rancho Seco
Nuclear Generating Station), CLI-$2-2, 35 NRC 47, 56 (1%92),
arf'd, Environmental & Resources Conservation Org. v. NRC, No.
92-70202 (9th Cir. Jure 30, 1992); Netropolitan Edison Co.
(Three Mile lsland Nuclear Station, Unit 1), CLI-83-25, 18 NRC
327, 332 (1983). To satisfy the judicial concept of standing, »
petitioner must demonstrate "a concrete and particularized injury
that is fairly traceable to the challenged action.* Id.
(citations omitted).

NCI asserts a claim of interest for standing based on its
institutional interests in the Jdissemination of information
concerning nuclear weapons and proliferation in genaral and the

use of HEU in particular. Petition at 3. The Commission has

‘(...continued)

(P) If a Dhearing request or intervention patition
ASSerts an interest which may be affected, the
Commission will consider:

(¥ The nature of the alleged interest;

(2) How the intecrest relates to issuance or
denial; and

(3) The possible effect of any order on that
interest, including whether the relief
requested is within the Commission’s
authority, and, if so, vhether granting
relief would redress the alleged injury.

10 C.F.R. § 110.84(Db).




iong held that institutional interest in providing information to
the pub.ic and the generalized inturest of their menberships in
ninimiz. ng danger from proliferation are insufficient for
standing under section 18%a. See, ¢.9., BEdlow International Co.
(Agent for the Government of India on Application to Export
Speciel Nuclear Material), CLI-76~6, 3 NRC 563,572-78 (1976);
Exxon Nu:tlear Company, Inc., et al. (Ten Applications For Low
Enriched Uranium Exports To EURATOM Member Nations) CLI=77-24,

€ NRC 52!, 529-32 (1577); Westinghouse Electric Corp. (Export to
South Korea) CLI-B0-30, 12 NRC 253, 257-60 (1980); General
Electric Company (Exports to Taiwvan) CLI-B1~-2, 13 NRC 67, 70
(1981). See also Socramento Municipal Utility District (Rancheo
Seco Nuclear Generating Station) CLI~92~02, 35 NPC 47, (1992)
(rejection of "informational intereccs™ as grounds for standing
in other han an export licensing case).

NCI ‘concede(s) that there is a line of Commission cases,
starting with the pre-NNPA [Nuclasar Non-Proliferation Act)
decision in Pdlow International Co., CLI-=76~6, 2 NRC 562 (1976),
denying standing to organizations with interests substantially
similar to Petitioner in proceedings substantially similar to the
prasent om.* Reply at 5. NCI argues, howvever, that the
Commission's approach to standing should be expanded to realize
the Congressicnal intention to increase public participation in
export licensing through enactment of section 304 of the Nuclear
Non-Proliferation Act of 1978, 42 U.S.C. § 2155a ("NNPA"). Reply
at 5-7.




The mechanism for increased public participation NCI urges
already is provided for in the Commission’s regulations. Section
304(b) (2) of the NNPA mandated that the Commission promulgate
regulations establishing procadures "for public participaticn in
nucloar export licensing proceedings when the Commission finds
tiat such participation will be in the public interest and will
assist the Commission in making the statutory determinations
required by the 1954 Act." 42 U.S8.C. § 2155a(b)(2). The
Commission amended its regulations in 1978 expressly to
accommodate this mandate by adding the criteria set out in 10
C.F.R. § 110.84(a) for granting a hearing as a matter of
discretion.’ See Statement of Considerations, 43 Fed. Reg.
21641, 21642-43 (1978). The regulation specifically sets ferth
the Commission policy to hold a hearing or othervise pernit
public participation if the Commission finds that such a hearing
Or participation would be in the public interest and would sssist

the Comnission in making the reguired statutory determinations.

*Section 110.84(a) of Title 10 of the Code of Federal
Regulations provides that:

(2) In an export licensing proceeding, or
in an import licensing preceeding in which a
hearing request or intarvention petition does
not assert or establish an interest vhich may
be affected, the Commission will consider:

(1) Whether a hearing would be in the
public interest; and

(2) Whethar a hearing would assist the
Commission in making the statutory determina~-
tions required by the Atomic Energy Act.

10 C.F.R. § 110.84(a).




Thus, even though NCI has not establiahed a basis on which
it is entitled to intervene as & matter of right, the Commission
could hold a hearing under 10 C.F.R. $ 110.84(a)(1) and (2) it
such hearing would be in the public interest and assist the
Commission. See Braunkohle Transport, USA (Import of South
African Uranium Ore Concentratas), CLI-87-6, 25 NRC 8%1, 893
(1587).

A Discretionary Hearing Would Not Assist The Commission And

Be In The Public Interest

The issues . "sed by NCI - (1) the common defense and
security of the United States, (2) compliance with the Schumer
Anendument, and (3) assurance of the ultimate intended end use of
the rateirial - do concern matters which the Commission considers
in making an export license decision. There is no indication in
NCI’s pleading, howvever, that it POssesses special knowledge
regarding these issues or that it will present information not
already available to and considered by the Commission.

The Executive Branch and the Commission staff have addressed
the issues sufficiently in their respective reviews of the
Application. The transportation, international safeguards, and
foreign physical security concerns associated wit. the issue of
the common defanse and security vere addressed by ti.e Executive
Branch and the Commission staff in their consideration of the
Application. The Commission has reviewved the Executive Branch’s

and Commission staff’s evaluation of the ultisate end use of the




material and the effect of the COGEMA Septenmber 8 and 24, 19%3,
letters regarding that end use. NCI coffers no reason for the
Commission to differ with the views expressed by the Executive
Branch and the Commission staff on these matters.

The only remaining issue raised by NCI is compliance with
Section 134 of the Atomic Energy Act of 1954, as amended, (the
Schumer Amendment) 42 U.5.C. § 2160d. NCI contends that,
notwithstanding that the HEU is to be blended down for use as LFU
reactor fuel, the Schumer Amendment issue "remains alive" because

©f the termc of the Amendment. Reply at 13-14. A fair reading

©f the entire amendment, however, shows that, while Congress may

have been concerned about the transportation of HEU, the focus of
the statute is on discouraging the continued use of HEU as
reactor fuel and not on prohibiting tha exportation, per se, of
HEU. Any other reading would be inconsistent with the plain
meaning of the legislation since it allows for the exportation of
HEU fuel for use in a reactor provided that certain provisions
are in place to ultimately convert the reactcr to use LEU. See
42 U.S.C. § 2160d(a)(2) and (3). PFurther, assuning arguendo that

the terms of the Schumer Amendment are ambiguous,' a review of

“The Schumer Amendment states, in part:

a. The Commission may issue a license for the export of
highly enriched uranium to be used as a fuel or target in
& nuclear ressarch or test reactor only if, in addition
to any other reguirement of this [Act), the Commission
deternines that~-

(1) there is no alternative nuclear fuel or

target enriched in the isotope 235 to a lesser

percent than the proposed export, that can be

(continued...




- 11 =

its legislative history rlaarly shows that the intent of the
amendment is to "put into lav what wai, from 1978 to 1990, the
policy of both Democratic and Republican administrationse-=
prohibiting the NRC from licensing the exports of bomb-grade
uranium fuel... ."™ 138 Cong. Rec. H. 11440 (daily ed. October 5,
1992) (remarke of Representative Schumer) (emphasis added). The
NRC staff advises that the material the Applicant seeks to
export, although fabricated as HEU fuel for the nov defunct Fort
St. Vrain reactor, is not in a form that can be used as HEU fuel
Or target material in a research or test reactor without first
Processing the material to recovery its uranium content.
Exporting the material for processing, blending down, and
subseuent fabrication into LEU fuel or target material for test
and research reactors may aid in discouraging the continued use
©f HEU as fuel in reactors by increasing the uvailability of LEU
fuel. The action, if nothing else, meets one of the goals of the

Schumer Amendment, in that it will remove 280 kilograms of HEU

from the world inventory and, thereby, help encourage “developing

alternative fuels that will enable an end to the bomb-grade

axports.* Id.

‘(...continued)
used in that reactor;

42 U.S5.C. § 2160d. The meaning of the Dhrase "to be used as a
fuel™ in the first sentence, in the context of the whole provision,
Clearly means "to be used as a HF'" fuel.® The NCI argument depends
on reading the word "fuel® in the /irst sentence as meaning either
"HEU fuel"™ or "LEU fuel."




In summary, nothing in the NCI Petition and Reply indicates
that a hearing would generate significant new insights for the
Commission regarding the instant application. To the contrary,
conducting a public hearing on issues concerning matters about
which the Commission already has abundant information and
analyses would be contrary to one of the purposes of the NNPA,
namely, "that United States government agencies act in a manner
which will enhance this nation’s reputation ss a relizble
Supplier of nuclear materials to nations which adhere to our non-
proliferation standards by acting upen oxport license
applications in a timely fashion." Westinghouse CLI-80-30, 12
NRC 253, 261 (1980) (citation omitted). For these reasons, NCl's

petition and request for 4 public hearing should be denied as not

in the public interest and not necessary to assist the Commission

in making its statutory determinations.

IV. CONCLUSION AND ORDER

For the reasons stated in this decision, NCI has not
established a basis on vhich it is entitled to intervene as a
matter of right under the Atomic Energy Act. Purther, a hearing,
48 a matter of discretion pursuant te 10 C.F.R. § 110.84(a),
would not be in the public interest and is not neeaded to assist

the Commission in making the determinations required for issuance
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©f the export license to Transnuclear. The Petition for lLeave to

intervene and Request for Hearinj is denied.

It is so ORDERED.

For the Commission

SAMUEL J. CHILK

Secretary of the
Comr ission

Dated at Washington, D.C.
this day of , 199
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Before the
‘ UNITED STATES NUCLEAR REGULATORY COMMISSION
/C?f'-ﬁ 77AC/.‘& Washingten, D.C. 208558

In the Matter of
TRANSNUCLEAR, INC. Docket No. 11904649

(Export of $3.15% Enriched Uranium) License No. XSNM 02748

$30273%

PETITION OF THE NUCLEAR
CONTROL INSTITUTE FOR LEAVE
TO INTERVENE AND REQUEST
FOR HEARING

Pursuant to Section 18%. of the Atomic Energy Act of 1954,
a8 anmended, 42 U.S5.C. § 222%a., and Section 304(b) of the Nuclear
Nen-Proliferation Act of 1978, 42 U.S.C. § 2155a. Tthe "NNPA"),
and the applicable rules and regulations of the United States
Nuclear Regulatory Commission (the “"Commission®), includ.ng 10
C.F.R. Part 110, Subpart I, the Nuclear Contrel Institute ("NCIT
or “Petitionar™) hereby respectfully petitions the Commission for
leave to intarvene as a party in oppesitien to the appiication of
Transnuclear, Inc. (“Applicant™), dated May 5, 19953, for a
license to export 280 kilograms of 93.15% enriched ursnjium for
processing in France, as published in the Iaderal Ragister on
May 26, 1993 (58 Fad. Rag. 30187).

In addition, Petiticoner requests that the Commission order a
full and open public hearing at which interested parties may

present oral and written testimony and conduct any discovery and




Cross-axanination necessary to resolve the fectual and legal
issues relevant to the Commission’s determinations with respact
To the pending license application. Such a hearing would be in
the public interest and assist the Commission in making its
statutory determinations under the Atomic Energy Act, as provided

for by Section J04(b) of the NNPA, 42 U.5.C. § 21%%5s., and
A0 C.F.R. § 110.84,

Eerisicner’'s Interssts

Petitioner is a nonprofit, educatiocnal corporation,
erganized and existine under the laws of the District eof
Columbia, whose principal place of business is alse in the
District of Columbia. 1Its address and telephone number are: 1000
Connecticut Avenue, N.W., Suite 704, Washington, D.C. 20036;
(302) B22-844¢. It is actively engaged in dissaninating
information to the public concerning the proliferation, safety
and environmental risks attendant upen the use of sensitive
nuclear materials, eguipmen:, and technelogy. It develops
strategias for halting the further spread of nuclear wveapons and
is deeply concernsd with the inadequacies of present national and
internati gystems for the safeguarding of nuclear materials

against , diversion and other unauthorized uses.

NCI has undertaken special efforts to educate the public
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about the feasibility and desirability of eliminating bombegrade
(or *highly enriched™) uranius ("HEU") from commerce in general
and research reactors in particular and has strongly advocated
the completion and full implementation of the Reduced Enrichmant
for Ressarch and Test Reactors ("RERTR"™) program. Examples of
its publications in the area include the January, 1991, Issue
Paper, "Eliminating Bomb-Grade Uranium From Ressarch Reactors,*
and its June 23, 1991, Washingten Post "Cutpost® arti<le,
*Politicians in the Lab . . . and Scuttling an Easy Way to Stop
Nuclear Proliferation™. It has been active in prior procesdings
before the Commission relating to the export of KEU, specifically
the proposed export of HEU to the HFR/Petten Reactor in The
Netherlands (Dkt. No. 11004440, Lic. No. XSNM 02611).

Petiticoner has important institutional interests which.would
be dirsctly affected by the ocutcone of this proceeding. As noted
above, it is actively involved in public infermation and
education programs concerning arams control, the spread of nuclear
wWeapons, and the risks of preliferation and nuclear terrorism in
general and the use of KEU 4in particular. Its interest and
ablility to carry out these functions would be significantly and
adversely impaired by the absence of a full, open and independent
reviev by the Commission of the issues raised under the Atomic

Energy Act and the NNPA by the pending licenss application.




Petitioner has no other means to pProtect its interests in
this proceeding, and those interests are not Nov represented by
the axisting parties. This Petition, moreover, is not interposed
for delay or to broaden the Proper scope of the proceesdings. It
is timely filed, within 30 days of the publication of the licenss
application in the Federsal Bagiatar, as reguired by
A0 C.F.R. § 110.82(e)(2). Finally, Petitioner’s contentions
raise important guestions conceriing the appropriateness of
continued commerce in and use of HEU, which is directly ussable
in nuclear bombs, and Petitioner submits that {ts participation

will assist the Commission in developing a sound record.

11. BRackground

For many years, HEU has been used in the civil l;ctor
Primarily to fuel research and test resactors arcund the world.
Hovever, its risks have likevise iong been recognized, and there

have therefore been substantial efforts to curtail its use.

The risks associated vith the circulation ©f HEU in comnerce
ATe self-evident. HEU wvas the material used in the Hiroshima
bclb‘(Littld Boy). According to J. Carson Mark, former head of
veipons design at Los Alamos National laboratory, & "first

generation® implosion wveapon requires no more than about twelva




kilograms of this matariasl.'

Consequently, HEU is an attractive targot for national
diversion or seizure by terrorists. Indeed, the Manhattan
Project physicist Luis Alvarez has noted, "[W)ith modern weapons-
grade uranium ... terrorists, if they had such materiale, would
have a good chance of setting off a high-yield explosion, simply
by dropping one~half of the materiul on tas other half.®
Furthermore, the possession of this material in the hands of a
Saddam Hussein or in a country such as Romania or the former
Yugoslavia during a breakdown of civil order, or Ey terrorists
wheo steal such material, would present a grave interrational
threat. Unless quantities of NIU in commerce are substantially

reduced, or eliminated, such riske are oenly likely to grow.

in recognition of the problems associated with continued
reliance on HEU in research resctors, the United States
instituted the RERTR program in 1978. Under the lsadership of
Argonne National Laberatery, this program has been developing
high density, low-snriched uranium ("LEU") fuels == fuels not
suitable for fabrication into weapons but suitable for use in

Tesearch reactors =« thereby allowing conversion to !EU and much

mguecrmaa

'Mark, "Some Remarxs on Iraq’'s Possible Nuclear Weapon
Capabllity In Light of Some Known Facts Concarning Nuclear Wesapons"™
(Nuclear Control Institute, May 16, 1991), at 2.

‘Alvarez, Adventures ©f & Phvsicist 125 (Basic Books 1987).
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reducing the anmount of KEU in commarce. Its results hsve been
ippressive: the RIRTR program has develoned, tested, and
Qqualified four types of LEU fuel "which make it technically
poseible to convert to LEU use some 95 percent of the 118
research reactors in 34 countries (36 in the United States and 82

in other countries).™

U.S. pel.cy has alsc been strongly in favor of reducing use
©f HEU. Thus, the Comnission itself for more than ten years has
SOUgQht to "reduc(e), to the maximum extent possible, the use of
HEU in ... foreign research reactors." Sas 47 Fad. Rag. 37907
(August 24, 3 "+ The sanme Policy Statement affirms that “any
reduction in the potential for access to these [HEU) inventories
would constitute & reduction in the proliferation risk.®
Morecover, domastically, the Commission has since 1986 been
requiring all licensed research reactors to convert to LEU. Sse¢
51 Xad. Reg. 6514 (February 25, 1986). In taking this action,
the Comnission asserted that the “domestic conversions are
intended to be put on sclid footing by setting a strong, resclute
and sensidble example, consistent with U.S. rnationsl policy, to

encourage foreign cperators ©f non-pover reactors to convert to

- -

'ERC Environmental and Enargy Services Co., Review of the RERTR

Progran (Report submitted to the U.S. Department of Energy. May 15,
1990), at 3-3.




the use of LEU fuel.™ 4. at 6%16.°

In 1986, Congress, too, acted. It passed the Omnibus
Diplomatic Security and Anti-Terrorism Act, calling upon the
President "to take, in concert with United States allies and
other countries, such steps as necessary to kesp to & minimum the
amount of weapons-grade nuclear material in international
transit." Sgg Omnibus Diplomatic Security and Anti-~Terrcorism Act
©f 1986, Pub. L. No. 99-399, Sec. 601(a)(3)(A) (August 27,
1986).' Under th.s legislation, HEU exports have been limited
only to those countries *... which have cooperated closely with
the U.S. in the Reduced Enrichment for Research and Test Reactors
(RERTR) Program. Exports are further limited to supply of only
those research reactors which sither cannot be coﬁzortod st
presant to LEIU fuel or which need additional HEU fuel wvhile in
pProcess of conversion to LEU.™ 1691 Annual Report Undar Section

€01 of the NNPA, 22 U.§.C. § 2281 (July 23, 1992), at 77.

‘Commission pelicy, it should be noted, has reflascted the
consistent vievs of the Executive Branch that it is impeortant to
U.S. non-proliferation pelicy to minimize the amount of HEU in
internagional commerce. Seg Presidential Non-Proliferation Policy
Stat ©f April 7, 1977, 1) Weekly Comp. Pres. Doc. 507 (Apr.l
i3, ! U.8. Nuclear Nen-Proliferation and Coocperation Policy
(July o d981), 17 Weekly Comp. Pres. Doc. 769 (July 20, 1$81);
1991 &1 Resport under Section 601 of the NNPA, 23 U.S.C.

§ 3381 (July 2, 1992), at 77.

‘Congress had previocusly passed resclutions suppertive of
Executive Branch efforts to reduce HIU use. Bse 8.J. Res. 179,

7t Cong., 1st Sess. (July 27, 1981); §. Con. Reu. 96, 97th Cong.,
4d Sess. (May 27, 1982).




Finally, Section 60) of the 1906 lav sdded & nev Bection 133 teo
the Atomic Energy Act, 42 U.5.C. § 21¢60c., specifically resquiring
Commission consultetion with the Secretary of Defense concerning
the adaguacy of physical security in connection vith any propossd

axpori or transfer of NIV,

Most recently, Congress dealt vith commerce in MHEU in Title
IX, Section 903, of the Comprehensive National Energy Policy Act,
Pub, L. No. 102+«406, 106 Stat. 2944, enacted October 24, 1992
(The "Schumer Amendment™). The Schumer Anendment adds & nev
Section 124 to the Atomic Energy Act, 42 U.5.C. § 21604., vhich
Jimits the circunstances in which any HEU can be exportad for vse
A5 & fuel or target in a research or test reasctor. As its
principal author stated, "[(T)his bill codifies once and for all
That bono grade uranium is simply too dangerous to continue
indefinitely shipping it overseas for non-military purposes®.
430 Long Rags. M. 11440 (daily ed., Oct. 85, 1992). Under the
Schumer Amendment, no HEU exports are permitted for use in a

ressarch or test reactor unless three conditions &re met:

(1) there is no alternative nuclear rescteor fuel
er target enriched in the isctope 2385 to & lesser
pearcent than the proposed sxport, that can be used
in that resctor;

(2) the proposed recipient of that uranium has provided
assurances that, wvhenever an alternative nuclear
reactor fuel or target can be used in that reactor, it
will use that slternative in lieu of highly enriched
uranium; and




(3) the United States Governsent is estively daveloping
AN alternative nuclear reactor fuel or target that can
be used in that rescunr.

42 U.5.C. § 21604, (0)(2)*(4). Xt was expected that, under the
Schumer Amendment, all NEU exports could be phased out *within 8
yeoars, " assuning the RERTR fusl developnant progranm vere
restarted. In the absence of continued funding for the RERTR
program, the only option vould be to "cut off the bonb-grade

Sxports immediately.™ Sas 190 Cong. RaS. At M. 11440 (Statement

2f Rep. Schumer).

It is uncertain just vhat the end use of the HIU under the
pending application is likely to be. The end use statement in
the license application (paragraph 11) Berely statds that
"recovered uranium ... are [sic) to be returned to NF$ in the
USA". The application ices not state to wvhat use the HEU will be
PUt after its return. Howvever, it wvould be logical to presume
that the recovered HEU is ultimately intended for use in a
Fesearch or test reactor, either domestically or abreoad, since
there appear to be fev, if any, other civil uses for the

material.' Such use would directly implicate the lavs and

poliel0‘rdllcu.lnd above and should not be furthered by the
-~

‘Conceivably the HEU could 2lso be used as start-up material
in & breeder reactor. Obviously, hovever, such use would have

equally, if not more, serious non-proliferation and terrcrism
inplications.
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Commission through appreval eof the pending license application.
In any svent, becauss & substantial amount of Baterial == 200
kKilograns or enough to fabricate more than 20 bombs == is
invelved in this proposed expert, no potent ‘al use of this
material is Justified, unless it can be persuasively demonstrated
that there are no presently available, viable aiternatives (0.9.,

blending down the uranium) invelving lesser proliferation and

terrorism risks. This is & heavy burden which Applicant has not

BOUGhT in any way to meet.

111. Rasitioner’'s Sontantions

in accordance with Section 3) of the Atomic Energy Act of
i954, aw amended, 42 U.F.C. § 2073, and 110 C.F.R. 2
$8 110.42(0) () and 110.44(0)(2)(44), the Comnission BAY not
iSSus & license for the export of special nuclear material, such
&8 the HEU at {ssue in this procesding, unless it deternines that
"[t)he proposed export would not be inimical to the comnmon
defeanse and BeCuUrity.® Yor the reasons set forth in paragraph
(&) belov, Petitioner subsmits that this requirenent cannot be met
by the pending license applicatien. In addition, as set forth in
paragraph (b) below, to the extent the ultimate end use of the
RAterial vould be in a research or test reactor, approval of the

Propossd export would be contrary to the reguirements of the

Schumer Amendment, Section 134 of the Atomic Energy Act of 1954,




&8 amanded, 42 U.5.C. § 21804, Finally, as set forth in
PAragraph (e) belov, because Applicant has not sufficiently
described the ultimate intended end use of the sxport, the

pending application does not meet the information regquiresents

set forth in 10 C.F.R. § 110.31(f)(8).

(&) ZThe Propcasd Export Would Be Inimical
Se the Conmen Defeanse and Security.

The propesed export would be inimical to the U.§5. comnon
defense and security in at least three respecta. First, to the
aXtent positive Commission licensing action could imply U.S.
§overnment approval of either domestic eor foreign use of an
additional 280 kilograms of NEU in Fessarch or test reactors,
this would fundame tally undercut the RERTR proqru;: exacerbating
the risk that operators vhoe have not yet converted their reactors
would refuse to do so and that operators who have converted would
TOVErt to HEU use, contrary to the United States’ none
proliferation interests. Second, spproval of the pending
application would lead to increased international transport of
Veipons-useables material, aggravating the risk of interceptio: by
Togue states, criminals or terrorists, even though it is by neo
Beans clear that (4) fuel processing, if truly necessary, could
not be performed in the United States, or (44) other supplies of
HEU (again, 4f truly Necessary) might not be available from

SOuUrces other than the Fort $t. Vrain fuel, or (4i4) alternatives

- 11 -




Such as blanding down the fuel for use in a converted research
reactor mignt not be viable.' Third, since there is no stated
Justification for MRV processing in the application, the nuclear
proliferation and terroriss »isks associated with increasing
ABounts of MNEU in international commerce necessarily outwveigh any
hypoethetical benefits to Applicant or others from the expert. In
& wvorld in which major efforts are undervay to elininate HEUV
surpluses, it makes little sense to process more.' In light of
such considerations, the grant of the pending license application

CANNCt be squared wvith U.S. common defense and BecCurity

interests.

g the Extent the Ultimate End Use of fhe Material
AR AN A Eesearch or Test Reactor. the Proposed
Expors wWould Be Inconsistant with the Schumer
Anandment .

The propossd export would be inconsistent vith the Schumer

Anendment in at least two POssible respects.

It should be noted that Nuclear Fuel Services, Inc. ("NFS"),
the present owner of the fue), is nowv iicensed to carry out

blending down operstions at its facility (NRC Dkt. No. 70-14)
eres).

*The ted States has already undertaken, at an estimated cost
of several '¥llion dollars, to purchase 500 tons of Russian MEU,
all of vhieh s to be blended dowvn to LIU to resove the bombe-grade
material from internstional commerce and eliminate any risk of
divers.on to veapons. An interis Sgresnent vas signed in May 199D
by Lynn Davis, U.S. Undarsecretary of State, and Viktor Mikhailov,
head of Russia’s Atonmic Energy Ministry, to this end. Approving

the proposed export wvould be at cross purposes vith this major U.§.
pest Cold War initiative.




First, vhile the end Use in & specific resctor is not
indicated in the license application, there s plainly & risk
that, oence the MEU is in Europe and has been Processed, Applicant
would seek & license amendsent pernitting the fuel to be
transferred for use at » foreign research or test reactor. Given
the abs ' s ! other eivil Uses, this is & highly plausible
scenarie. 4n ect, NFS, the current owner of the KEU, {s
Actively engaged in discussions with the Commission to lover
Security requirenments at its facility (NRC Dkt. No. 70-14) wWs0Y).
Such an ocutcome is POssible only if NIrS reduces its inventery of
HEU below the Category I threshold (five kilograms). NrFs, in
ether wvords, has every incentive not to have the fuel returned
but instesd utilized abroad.' Furthermore, even if the fuel is
Feturned to the United States as planned, there might be
Subsequent efforts to Feexport it for research or test reactor
Use. JIndeed, Petitioner understands that the eriginally intended
end use for this fuel wvas France’s RMF Grencble reactor, and
Ancther option under consideration has been shipment to Canada

for use as targets in the NRU reactor and the yet=to-be-conpleted

‘It should be noted that export of the HIU {s not the only
slternative available to NFs tO get the Juel off-site for the
Purposs of lovering security requirements. NIFs could transfaer the
fuel to a Departsent of Energy ("DOE*) facility where Category 1
level security is in place, e.¢., Oak Ridge or Bavennah River.
could possibly transfer ownership to DOL as vell, since Petitioner
understands that it originally obtained the fuel without charge
from the Fort St. Vrain reactor.

1) -




Maple X10 reactor." Once costs are sunk in fuel processing, it
would be all the more difficult for the Comnission to turn down &
request for use of the HEU in & foreign ressarch or test reactor.
Finally, Applicant might Attanpt & substitution arrangesment
wheraby the MEU would resain in Rurope in exchange for LEU
containing an equivalent gquantity of U-238. If such an
Arrangensant vere pernitted, and the HIU vere vitimately used in a
foreign research or test reactor, the Schuser Ansndsent vould be
evaded." To aveid such scenarios, the Commission should now
decide that any such use wvould be contrary to the Schumer
Ansndnent and, more specifically, that the three criteria set

forth in Section 134 of the Atomic Energy Act cannot be
satinfled.

Second, If Applicant affirms that the ultimate end use of

“In the RHF reactor the HEU wouid be used as fuel, while it
would be used as target material for production of radioisctopes in
the NRU and Maple X10 reactors. Since the RIRTR program is not
Sctively developing LEU fuels, the Schumer Amendment would bar
export of NEU for the RNF reactor. Since the RERTR prgoran Js
developing LEU targets, the Schumer Asendment Bight parmit exports
©f HEU to Canada until LEU targets are successiully developed -
esiinated at five years. Hovever, in light of existing HEU stocks
in Cenada, Petitioner understands that Caneda’s maximsus HEU import
reguiren over this period vill be no more than 40-60 kilograns,
or just a fraction of the total MEU to be procesced in the proposed
export. Thus, thass resctors do not represent a legal export
Barket for the bulk of the MEU at ifssue in this procesding.

"Applicant might find substitution financially attractive.
Since there is currently a premium on NEU in Europe, Applicant

Bight receive & larger guantity of U-23% in LEU then vas contained
in the HEV.




the fusl vould be in & ressarch or test resctor in the United
States, the Schuser Amendsent would still apply. By its terms,
it unequivocally bars the Commission fros alloving any export at
All of HEU "to be used as & fuel or target 4in & nuclear research
OF Tast resctor®, unless {ts three statutory conditions are
satisfied, without regard to whether the ultimate end use is in &

foreign or domestic resctor.

In sum, given the preovisions of the Schumer Amendmant,
absent a demonstration by Applicant either that the fuel is
vitimately intended for some end use other than in & research or
Test reactor or that the Schumer Amendment’s conditions are
satisfied for the ultimate end use, the pending license

appiication should not be &, roved. v

(¢) The Panding Application Doss Not Mast
ihs lnfornmation Raguiremants of the
Sannisasion’s Regulations.

As noted above, the pending application does not describe

the ultimate end use of the HIU to be processed. Movever, under

the Commission’s regulations, a license application must contain:

(A] description of end use by all consignees
in sufficient detail to perait accurate
evaluation of the justification for the
proposad export ..., including the need for
shipment by the dates specified.




10 C.F.R. § 300.00(2)(8). It is readily apparent that, until the
Comnission knovs the use to vhich the processed NEU will be put,
At lacks sufficient information to make an “accurate evaluation
ef the justification for the proposed export®, and, thereiorse,

the pending application must be danied.

V. The Nesd for a rull Oral Hearing

A full oral hearing to exanine Petitioner’s contentions is
®ssential both to serve the public interest and to assist the
Commission in making its statutory determinations. Such a
hearing wvould fulfill the Commission’s mandate to explore fully
the facts and issues raised by export license applications, wvhere
&ppropriate through full and open public hearings in which (a)
all pertinent information and data are made available for public
AnNspection and analysis and (b) the public is afforded a
Teasonable cpportunity to present oral and written testinony on
these questions to the Commission. Sag 42 U.5.C. § 2185, and 10

C.F.R. §§ 110.40(e), 210.44(0), (b), 210.80~1130.91, 110.300."

There is substantial controversy surrounding any continued

use of bombegrade uranius. Indesd, the guestionable wvisdom of

“The Commission’s regulations, it should be noted, include
specific recognition that public participation and Ainput are
encoursged. 10 C.F.R. § 110.81(0).




Pernitting comserce in NEU has been sharply illustrated by the
actions of the United Stetes, its allies and the International
Atomic Energy Agency to remove the NEU in the possession of Irag
Aftar the conclusion of the Persian Gulf War. Similarly, after
the fall of Romania’s Communist government, the U.S. sought and
won in 1991 permission to convert all unirradisted MEU fuel
slenments owned by the Romanian governsent to LEU. Only & public
bearing in vhich {ssues relatad to the continued arpropriatensss
of exporting HEU are fully aired and subjected to public scrutiny
will searve to rescolve legitimate public questions concerning both
the neesd for granting this license application and the risks
Associated with such action. Certainly, the unchallenged
Assertions of Applicant and/or thy Executive Branch are not

®nough to satisfy the public interest in the case. ~

Petitioner includes among its directors, staff and
Supporters individuals wvith broad experience and expertise in
technical and policy aatters directly relevant to the risks and
implications of the proposed sxport, Additionally, it has expert
consuitants fully familiar with all aspects of the RERTR progran.

These individuals would bring to the instant procesding

pcropﬁc‘bvla wvhich are presently lacking and are pivotal to an

und.rctchdtnq and resclution of the factual and legal issues

raised by the pending .icense application.




Ve Ballel Rsguastad

For the ressons set forth above, Petitioner respectiully
Tequests that the Comnission:

Grant this Petition for Leave Lo Interveans;

2. Order that an oral hearing be held in connection with

the pending license application; and

3. ACt to ensure that all pertinent data and information

regarding the issues dddressed by Petitioner be made available

for public inspection at the earliest possible date.

Respectfully submitted,

Elden V.C. Greenberg
GARVEY, scuunz::.:{)(f;;
1000 Potomac § : N.W,

Suite %500

Washingten, D.C. 20007
(202) 965«7800

ALlornay for Petiticner

Dated: June 4, 199
Washingteon, D.cC.




ALLIRMATION

I affire that I ae duly asuthorized counsel for Petitioner in
this procesding, that I have consulted with Petitioner concerning
the statenents contalined in the Petition, and that such
Statanmants are true and correct to the best of my personal

knovwledge and belief,

Subscribed and svorn to before
Be this 24th day of June, 1992,

@ﬁ@a; [ 7 ) -
Notary Public
Phylis Landew

Nowry Public Distrier of Columbls
My Commimion Expires May 14, 1998




SERIINICATE QF SERVICE

I hereby certify that I caused the foregoing Petition of the
Nuclear Contrel Institute for Leave to Intarvens, together with
counsel’‘s Notice of Appearance, to be served by having copies

thereo! malled, first class, postage prepaid, on the 24th day of
June, 1983, to the folloving:

Joan Mclaughlin Exacutive Secretary
Traffic Coordinatoer U.§. Department of 3tats

Transnuclear, Inc. Washingten, D.C. 20820
Twe Skyline Drive

Havthorne, New York 10832-2120

and by having copies therecof hand-delivered on such date to the

fellovwing:

Docketing and Service Branch General Counsel
Office of the Secretary U.S. Nuclear Regulatory
U.S. Nuclear Regulatory Commission

Commigsion One White Flint Nerth
One White Flint North 11555 Rockville Pike
115885 Rockville Pike Rockville, Maryland 208852
Rockville, Maryland 20882

(3 coples)

)

Dated: June 24, 199
Washington, D.C.




Before the
UNITED SYATES NUCLEAR REGULATORY COMMISSION
Washington, D.C. 20888

In the Matter of
TRANSNUCLEAR, INC. Docket No. 1100649

(Export of 93.15% Enriched Uranius Licanse No. XENM 02748

OISR QI APPEARANCE

Notice is hereby given that the undersigned attorney
herevith enters an appesrance in the Above~captioned matter. In

accordance with § 2.713(8), 10 C.T.R. Part 2, the foiloving

information is provided: -

Nane: Elden V.C. Greanbaryg

Address: GARVEY, SCHUBERT & BARER
1000 Potomac Street, N.W.

Suite %00
Washington, D.C. 20007
Telaphone: (202) 968-«78180

Aduission: Menber of D.C. and
Nevw York Bars

Yiame of Party: Nuclear Control Institute

¥.don V. FJ&::T:;:::”E;:>

Dated: June 24, 1992
Weshingten, D.C.




UNITED STATRS OF AMELICA
NUCLEAR REGULATOLY COBOCISSION

REFOAE TER COMOCIEEICON

In the Mattr of

TIINENUCLEN , INC,,
et babalf of,
COOGRMA, INC.,

Pockat No. 11004640
Liosnse Mo, RERM-2740

(Export of Diirrsdiated
Pusl for Dufadbrication)

Rt i

TIANENUCLEAR'S OPPORITION
SE_RAESRPONER I0 RETIZION 20 JINIXAYENE
Tracsouclear, Inc. (*Transnuclear®'), on bebalf of
COGEMA, Inc., A/ files this opposition 4in response to the
*Petition of the Nuclear Contreol Institute For lLeave to Intervens
and Reguest For Hearing® ("Petition®) submitted on June 24, 1993,

Muclear Control Institute (*RCI*) secks lesave to intervene as &

party in opposition to Transnuclear’'s May 5, 199) application
(amended on July 16, 195)) for & license to cxport unirradiated
fuel for defabrization in France.

The livense would permit the axport of fuel fabricated
for the Yort Bt. Vrain high tezpearature gas reactor and scrap and
excess material resulting from production of puch material that
is cur-vutly ownetl by Fuclear Puel Barvices (NPS) and stored at
NFS' Rrwin, Tennesses faclility. Pursuant to the proposed

4/ COGEMA, Inc, (0 & V. §, corporation and is a wholly-owned
-ubudur{ of Corpagnie GCénérale des Matidres Nucléaires
(*COGEMA®), a French corporation,
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application, as amanded, the fusl and suclear matarial will be
axported to Prance, where it will be defabricated at COGEMA's
facility located at Plerrelatte, France, and whare all of the
recovered uranius will be blanded with natural and/or low-
anriched uranium so that the resulting product 4s enriched to
less than 20 percent Uy, (low-sariched uranium or *LEU*) for
uitimate use as fuel for research and test resactors.

Although 4t bas long bean established statutorily and

Judicially that the NRC peed not provide an adjudicatory hearing

on export licenses, 2/ RCI requests & *full and open hearing*
pursuant to 10 CFR § 310.84 (199)), with an opportunity to
presant oral and written testimony and to conduct cross-
exanination and discovery. )/ NCI establishes 0o basis for such
axtraordinary procedures. Indeed, it faile to articulate any
cogunizable interest which will be affected by this proceeding and
thus fails to establish ite organisational standing.

In support of its reguest, NCI presants three
contentions which presuppose that the exported material sither
could or would ultimately be used as high anriched uranium
(*EEU*). Om July 16, 199) Transouclear amended ite applicetion
to reguire that the sxported material be bleanded down and used a»

L)

Raturil Resources Defense Council v, RRC, 580 7.24 695, 65
(D.C. =, AIN).

The excraordinary procedures of cross-axamination and
discovery requested by RCI are not ?rovidoa in 10 CFR Part
110, Subpart J, which contenplates “legislative-type* non-
adjudicatory bearings. 310 CFR B§ 3110.300-213 (39%2).
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LED for ressarch or test reactors. Thus, none of NCl's
contentions has any relevance to the currest application.

For thess reascns, and tr - reasons more fully stated
below, Transnuclear respectfully reguests that the Commission
dany the petition to intervens and deny the regquest for a
beaaring.

b TUMKET
I.  ECLEAS MR ALGET T0 A NEMLING

Unlike NRC's consideration of other licanses, ite
reviev of an export license application does not trigger the
bearing righte afforded by section 189 of the Atomic Energy Act
of 1954, ar amended (42 U.B.C. § 2239 (1908)). BSection 304 (D) of
the Ruclear Non-Proliferation Act of 1978 (*RNPA*) provides that
the Coomissicn shall provide for public participation in export

dicensing procesdings when it “finds that such participation will
be in the public interest and will assist the Commission in
making the statutory determinations required by (the Act).* 42

U.5.C. 2155a(b) (1988). Section 304 (c) of the KNPA directs that
the criteria of Section 304(b) *shall constitute the exclusive
basis for hearings 4in muclear export licensing proceedings® and
*shall not require the Commission Lo grant Any person an cm-the-
record hearing 4n such & proceesding.* 42 U.B.C. § 2185 (c).

This latter subsecticn *thus directs 4o unequivocal language that
the KRC need not afford any person an adjudicatory bearing in s
puclear export licensing proceeding.* MNatural Resources Defense
Council v. RRC, S00 F.24 699, 699 (D.C. Cix. 2970).
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Despite the dictates of the NNPA, WCI seaks & hearing

and rights such as discovery and cross-exanination which would
effectively create & full-blown adjudicatory procesding. Such
procedures, however, *are not provided for in the Commission's
regulations set forth 4n 10 CFR Part 330.% Rraunkohle Transport
(Import of South African Uranium Ore Concentrate), CLI-87-6, 35
BRC 051, 893 (1907). 4/ 1In accordance with section 304 (b) of
the XEPA, the MRC'es regulations establish procedures for the

public to participate in axport licensing procesdings by
providing their written views. As such, thess regulations
provide the *cnly basis for determining the hearing rights of
groups such as [NCI).* See ERDC, 580 7.24 at 700, They do not
dnclude a bearing as of right, or any of the other axtraordinary
procedures regquested by RCI, -

According to the Cormission in Braunkoble, Part 110
doas not provide for adjudicatory procedures because they would
be ivappropriate in export and isport license procesdings which
*freguantly dmvolve sensitive foreign policy and national defanse
considerations.® CLI-87-6, 25 NRC @7 Consistant with this
rationale, such procedures would be ioappropriate and serve no
useful purpose in comsidering the instant axport license
application.

4/ 1o Braunkohle the Commission did not rule on the
Petitioners’' request that & hearing be granted as & matter
of right. CLI-87-6, 25 NRC at #9). 1Instead, the Cormission

ranted & discretionary written hearing becavse it wae
pterested in certain legal isrues relating to
interpretation of the Comprehensive Anti-Apartheid Act of
1906, X4, at B0,
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IT. BRI AL FAILIR X0 RETARLIEN TER REOUIAITE MTANDING

Jasuning arguvendo that & petitioner could assert &
right to some sort of hearing before the Commission, WCI has not
dancnstraied here that 4t bas standing or a sufficient interest
Lo assert such & right 4o this procesding. NCI has failed to
dexonstrate Any coguizable interest which will be affected by
this proceeding.

In order to meet the regquiresants for standing, f.e. an
affectod interest, *an organization must show iojury either to
ite organizational interests or to the interests of menbers who
have authorized it to act for them.* Philadelphia Rlec. Co.
(Limurick Gensrating Station, Unite 1 and 2), LBP-02-43A, 15 KRC
3423, 3437 (3982). NKCI apparently seeks to establish its
standing or interest on the basis of an alleged 'cn.onund
dnjury to its organizational interests, rather than to assert the
interests of any menbers who have authoriszed it to act for
them, §/ NCI baldly asserts that it *has important
diostitutional dinterests which would be directly affected by the
tutcome of this proceeding.* (Petition at 3J). The only
interests asserted, however, are NCI's gensralised interest in
public ’.ox-uue and efucation regarding its concerns about
nom - erstion. This type of general grievance does not

L/ V¥hen an organization undertakes to intervene on behalf of
ite manbers, it sust demonstrate that &t least cne menber
with the requisite interest has authorized the organiszation
to represant her 4in the z‘mudug. Limerick, LBP-82-43A,
15 NRC at 1437 Nouston heing & Power Co. (South Texas
Project, Units 1 and 23), P-79-30, 9 MRC 439, 444 (2979).
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Gemcnstrate the requisite “injury 4o fact® to confer standing
upen NCI.

It bas long bean established and consistently
reaffirmed that an ‘organication seeking relief must allege that
it will suffer some threatesed or actual injury resulting from
the agency action.* Nestioghouss Rlec. Corp. (Bxport to South
Korea), CLI<B0-30, 12 NRC 253, 250 "1900) (citing cases). 1In
revieving & request for intervention and a hearing oo an export
dicense application in Westinghouse, the Commission relied upon
Judicial precedents and concepts of standing which *made clear
Lhat ‘an organization’s abstract comcern with & subject that
could be affected by an adjudication does not substitute for
concrete injury.'* Jd. (quoting Simon v. Rasters Kentucky

Welfare Rizh:s Organisation, 426 U.8. 26, 40 (1976)); see ales

Sierva Club v, Nortom, 405 U.B. 747, 739-40 (1972). Likevise,
the Commission has also held that under the *injury 4o fact® test
A claim will not normally be antertained 4f the ‘asserted harm
is % “generalized grievance®' shared in substantially equal
measure by all or & large clase of citisens.'* Transsuclear,
dne. (Ten .pplications for Rxports to FURATOM Mezbar Maticns),
CLl-77-24, € MAC 325, 531 (1977) (qguoting Marth v, Beldin, 432
V.B. 450, 499 (1978)).

NCI states that it 4s actively dnvolved 4o public
information and education programs ccacerning iesues such as
muclear proliferation. (Petition at 3). NCI then conteacds,
without providing any basis or support, that *[{)ts interest and
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abilit  to carry out these functions would be significantly and
adversely impaired by the absence of & full, open and independent
Teviev by the Commission of the ifssues raised under the Atomic
Boergy Act and the NNPA by the pending license application.*
(Petition at 3). Thus, WCI appears to argue that it should be
granted standing to intervens in this procesding because it would
1ike to inform the public concerning issues that might be rained
Py the pending axport license application., If t'is were the
appilicable standard, Aany DewspAper, pewvsletter or other
prgacization providing informatiom to the public would bave
standing to intervene in any NRC proceeding. Such a revulit i»
contrary to established notions of standing.

1n order to establish standing *the injury sust be

fairly traceable to the ~hallenged action. ‘or put othervise,

that the exercise of the Court's (or NRC's)] remedial powers v.uld
redress the claimed injuries.’® Nestinghouse, CLY-80-30, 12 KRC
at 259 (Qu .ing Duke Power Co. v. Carclinos Bovircomental Study
Group, 438 U.B. 55, 74 (3978)). Gowever, ®CI bas failed to
guggest that it will be injured in any way that the Cosmission
could remedy in connection with its reviev of this axport license
applicatiom.

“ The NCI Petition clearly fails to identify any
cogninﬂo dndury to its interests. In wum, WCI has falled to

establish any interest in this procesding.
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2I1. A DISCAETIONARY EEARING I8 NOT IN TEER PUBLIC INTEREST AND
WOULD WOT ASSIST TER COMMISSION IN MAKING ITH STATUTORY
RETERCNATIONS

Bection 304(b) of the RNPA provides for public
participation 4o export licensing procesdings *whan the

Coemission finds that such participation will be in the public

dnterest and will assist the Cosmission.* 42 U.8.C. 2155 (b))

see also 20 CFPR B§ 210.04(s)(3)+(2). Thus, no hearing should be
ordered where the Coemission 4is unable to affirmatively make such
giudings. See, o.g., Geoeral Klectric Co. (Exports to Taiwan),
CLI-81-2, 13 NRC 67, 72 (1981); Babecock & Wilcox (Application for
Consideration of Facility Bxport License), CLI-77-18, § KRC 1332,
AN (1977).

NCI has failed to make the showing required to justify
s fipding that a hearing will be in the public interest or assint
the Cormission. £/ WCI has raised three contentions, all of
which presuppose that the ultimate end-use of the axpurted
saterial would iovelve utilisation as EEU. HNowever, Transnuclear
has amended its application to maks clear that the fuel will be
defabricated and *the recovered uranium will be blended down at
Plerrelatte to less than 20 percent U-235 (low-enriched uranium

4§/ No i is warranted. Nowever, 4f v Commlcsicm
dete that farther ioguiry were required, a written
hearisg should be sufficient to develop an adeguate record
oo che issues that the Coomission desms relevant. Fee,
€.9., Bdlow Int’l Co. (Agent for the Government of India),
CLI-79-2, 9 KRC 2, 3 (3979) (*[W)e do not Delieve that oral
pressntations before the Commission would substantially
assist the Commission 4n ite analysis of this license
spplication.®). An oral hearing could only serve to
unnecessarily delay this proceeding without any significant
benefit to the C~ wmission in revievwing the application.
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for uitimate use as fuel for resesarch and test reactors.*
(Amanded Application, Block 11). Thus, the contentions proffered
by ¥WCI have 20 relevance to the current applicaties.

Io 4ts first contsntion, NCI argues that apjroval of
this export would isply U.5. governmectal approval for use of KXV
and that U.5. common defense and security interests would not be
served by increasing the amount of NEU 4n istermaticnsl transport
and commarce. In light of Transnuclear’'s amanded nyplt;nrtua. it
ds clear that this export will mot result 4n increass! use and
proliferation of EEU. To the contrary, the defabricution of this
NIV and blending down to LEU will reduce the world ioventory of
NEU. Moreover, it will eliminate the possibility ¢that the KEU in
this fuel will be utilized 4o a high-anriched forn at wceme future
time. Pinally, since the EEU contained in the agported material
will b¢ blended down to LEU and fabricated into fuel for ressarch

and test reactors, the axport directly oupports the longotaéﬁing
V.5. obijective -+ axpressed ip the Reduced Enrichment Research

and Test Reactor program and other U.B. initintives -+ to
eliminate the use of HEU fuel in research and test reactors.
FCI's second contention 4s that the proposed export
would be inconsistent with the Schumer Amendsent, 3/ whiech
prohibits export of KEU for use Lo ressarch asd test reactors
unless certain conditions are met. Under the amended
application, the exported material will be blended down and used

2/ Bection 903 of the Eoergy Policy Act of 1992 (known as the
*Schumer Anendment®) added section 134 to the Atomic Energy
Act of 1954. 42 U.B.C. § 22604,
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to fabricate LEU fusl. Therefore, the Schumer Anandment 4i¢
dioapplicable to this export. 1In fact, the proposed axport would
Prumote the underlying goals of ths Schumer Axandmant, by
providing through blending & source of 19.75 percent enriched
uranium to be used in fabricating LEU fuel for foreign research
Br test reactors.

Finally, WCI's third contention Arguss that
Transnuclear failed to adequately describe the proposed and-use
in ite application and tharedby did not mest the 1n!oxnntien
Tegquirements of 10 CPR § 2110.33(£)(8). ‘This Argumant is now
®OOt, in light of Transnuclear's amended application which makas
clear that the blended down LEU will be used &8s fuel 4in research
and test reactors.

FCI bas falled to raise any contention which .will

Assist the Cormissicn in making the determinations reguired by

SLatute, and thus, the Petition fails to satisfy the criteris of
A0 CFR § 210.841(a)(2). Purther ioguiry will not assist the
Commission.
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CORCLUEION
For the foregoing ressons, Transnuclear, Inc. oo

batalf of Cogenma, Inc., respectfully reguests that the Petition
of Fuclear Control Institute be denied 4n 4its antirety.

Respectfully Submitted,

"7,/4;22:;,h“;
ames A. Glasgow

John B. Matthews

Newvman & Eolteinger, §.C.

1615 L Btreet, N .W,, Buite 2000
ualhin:tee. D.C. 20036

(202) #55-6600

ATTORNEYS POR TRANSNUCLEAR, INC.
July 27, 1583
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TNITED STATRS OF AMERICA
NUCLIAR REGULATORY COMMISSION

AXIQRE_TEX COMMIALION

In the Mattear of

TRARSEUCLEAR, INC.,
e badalf of,
m. m“

(Bxport of Unirradisted
Puel for Defadbrication)

Poaket No. 110044640
License Bo. XEMN-2740

T N N N ' W Y e e

NRTICR QF APPRABANCE QF COUNEEL

Notice i hereby given that James A. Glasgov enters &n Appearance

A8 counsel for Transouclear, Inc., on bahalf of COGRMA, lInc., 4in
the above-captioned procesding.

Name : James A. Glasgow
Newman & Holtxinger, P.C,
1615 L Street, W.W,., Buite 1000
Washington, D.C. 20036

Telephone: (202) 955-6766

Adnissions: United States Court of Appeals
for the District of Columbia Circuit

Rame of Party: Transouclear, Inc.
Two Skyline Drive
Bawthorne, New York 10532-2120

%, Op,#&t?., ’
el
James A. Glasgow

Newvman & Ecltzivger, P.C.
2615 L Btrest, N.W., Buite 2000
Washington, D.C. 20036

Date: July 27, 199




REXQAR TER _COMMIREION
s the Matter of g
TRANSNUCLEAR, XINC., ; Pocket Mo, 1100464)
o babalf of,
COGEMA, XNC,, ; uo-oo Ho. ZERM-2748
(Rxport of Unirradisted )
Pusl for Defadbrication) g

EQTICE _OF ArPEARANCE OF COUNEEL
Notice 4p heradby given that John K. Matthews enters AU appearance

a'| counsel for Transnuclear, Inc., on bahalf of COGEMA, Inc., in
the above-captioned procesding.

Name : John B. Matthews
Address: Newnan & Holtsinger, v.c.
1615 L Btreest, N.W,
Suite 1000
Washingtom, D.C. 20036
Telephone: (202) 955-6006
Adnissicns: United States Court of ale
for the District of Ceol ia Circuit

e ¢ TN
ive
York 10532-2120

Name ©f Party:

i
Fewnan & Noltsioger, ».C.
1615 L Btreet, N .W., Buite 2000

Washington, D.C. 20036
Date: July 237, 199}



EERIIFICATE OF SEXYICE
1 baredy certify that em July 27, 1993, copies of
*Transouclear's Opposition in Rerponse to Petition to Intervens,®
two Notices of A{g:nrtnco of Counsel, & Certificate of Bervice,
°

and a lettear t Secretary of the Coomission, 4in the sbove-
captioned procesding ware searved by band on the following:

Chairman Ivan Selin

U.8. Ruclear Regulatory Commission
One White Flint Morth

11555 Rockville Pike

Rockville, Maryland 20082

Cormissioner Xennsth C. Rogers
U.8. Buclear Regulatory Commission
One White Flint North

11555 Rockville Pike

Rockville, Maryland 20852

Cormisnioner Porrest J. Remick
U.8. Nuclear Regulatory Commission
One White Flint North

11555 Rockville Pike

Rockville, Maryland 20882

Commissioner Gail de Plangue

U.§. Ruclear Regulatory Commission
One White Flint Nerth

41555 Rockville Pike

Rockville, Maryland 20082

Office of the Secretary

U.§. Nuclear Regulateory Commission
One White Flint North

115585 Rockville Pike

Rockville, Maryland 30082

Attention: Chief, Docketing and Bervice Section
(Original plus two copies)

Office of the Ganeral Counssl

U.5. Ruclear Regulatory Commission
One White Flint North

11555 Rockville Pike

Bockville, Maryland 20082




Eldon V.C. Gresndbery

GARVEY, SCHUBERT & BARER

1000 Potomac Street, N.¥W, Buite 500
Washingtom, D.C. 20007

T E

My 27, 1993
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Z Nxwiax & Horr ~ ozxm, P.C.
ATYORNEYL -
WELETRED  aw
WARRINOTON. D C. ROOSE DO IO
TELEPHONE (2O PO - 8800

AL HOK 872 086 2 £ 39 /v¢

July 27, 199}

AI_EAND DRELIVERY

Sasuel J. Chilk

toc:otnrY of the Commission

U.8. Nuclear Regulatory Cosmission
Washington, D.C. 20558

Attn: Chief, Docketing and Services Aranch

Re: Transnuclear, Inc., on behalf of COGEXA, Inc.
(Export ©f Unirradiated Puel Por Defabrication)

Dear Mr. Chilk:

Enclosed are the original and two copies of:
“Transnuclear's Opposition in Response to Petition to Intervene,*
together with two Notices of Appearance of Counsel and a
Certificate of Service. All are for filing in tonnection with
the above-referenced application for an export licenses.

Service on Transnuclear, Inc. in the above-referenced
proceeding should be made to James A. Glasgov, Newvman &

Holtesinger, P.C., 1615 L Street, N.W., Suite 1000, Washington,
D.C. 20036.

Sincerely,

ﬁc—-avp-//ﬁ'z?_‘.

James A. Glasgow
JAG/lgw

Enclosures

§3C3263
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Bafors the
URITED STATES NUCLEAR REGULATORY COMMISSION
Washington, D.C. 20885

In the Matter of

TRANSNUCLEAR, INC. Docket Mo. 11004649

(Export of $3.15% Enriched Uranium) Licanse Mo, XENX 02748

REPLY OF PETITIONER
NUCLEAR CONTROL INSTITUTE TO
APPLICANT’S OPPOSITION TO
THE PETITION POR LEAVE TO INTERVENE
AND REQUEST FOR EEARING

Petitionar, Nuclear Coentrol Institute ("Petitioner"),
submits this reply memorandus in support of its Petitien For
laave to Intervens and Regusst for Hearing (the "Petition"), and
in response to the views of Applicant, Transnuclear, Inc.
{"Transnuclear® or “Applicant®), as expressed in Transnuclear’s
Oppesition of July 27, 1993 (hersinafter cited as “20p. Opp.*).}
As set forth below, Petitioner sudmits that it has a sufficient
interest to warrent intarvention under Section 18%a. of the
Atomic Eneargy Act of 1954, as amended, 42 VU.5.C. § 223%:. (the

It is Petitioner’s understanding that the Commission Staff
is not filing an Ansver in this matter, and no other AnSvers are
expacted.

9303558

-
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*Act®); that & hearing would assist the Commission in makxing its
statutorily-required detarninations and would be in the public
interest; and that a full oral, sdjudicatory hearing, including
cross-axanination and discovary, is appropriata.

<. ERETITIONER EAS A EUTFICIENT INTEREST TO WARRANT A
HEARIN
ENERCY ACT AND 20 C.F.R. S 110.84.
Applicant contands that thare is no right to a hearing

on an axport license under Ssction 18%s. of the Atomic Energy Act

and that, in any case, Petitionear has no standing to assart such

& right in this procesding. App. Opp. &t 3-7. Petitioner
recognizas that the Comanission has sddressed thess issues
extensively in prior export licensings; it does not intend to
reiterate the arguments with which the Commission is fully
familiar. It does wish tc make tvo points, however, with respect
to (1) the relationship betwvesn Section 18%a. of the Atomic
Ineargy Act and Sections 304(b) and (¢) of the Nuclear MNon-
Proliferation Act of 1978, 42 U.8.C. § 215%5a. (the "NNPA"); and
(2) the appropriateness of the Comnission’s general approach to
standing in export licensing cases.

The argumant that Section 304(c) ©f the NNPA eliminates any
right to a hearing in a nuclear export licansing proceeding under




Saction 189%a. of the Atomic Enargy Act misunderstands both the
WNPA and the Commission’s own prier practice.?

Section 304(c) ©f the NWPA does not override Section 189a.
©f the KNPA in the axport licensing context. The fors of a
bearing, which is the sudject of Section 304(c), must not be
confused with the right to a hearing, vhich is provided for in
Section 18%a. and not dealt with in Section 304(e).

In Bection 304(c), Congress mersly detarmined that standing
under Section 18%a. does not entitle an individual to an "on-the-
record® hearing and that, instead, Section 304(b) would be the
“axclusive basis for hearings.* Whether & particular individual
would have @ right to a hearing under Sectien J04(b) is &
different question. The House Report on the NNPA is explicit in
stating that, other than eliminating any requiresent for an en-
the-record hearing, "[I)t is net the intent of the Committes to
dimit public participation in the export licensing process in arny
other respect.® H.R. Rep. No. 587, 95th cong., ist Sess. 22
(3977). Eas BlRs S. Rep. No. 467, 95th Cong., 1st Sess. 1%

*section 304(c) ©f the NNPA statas: “The procedures to be
established pursuant to subsection (b) [(of SBection 304) shall
constitute the exclusive basis for hearings in nuclear export
licensing procesdings before the Commission, and notvithstanding
section i8Sa. of the 1954 Act, shall not require the Commission
to grant any person an on-the-record hearing in such a
proceeding.*




(1877). In ethar words, Section i8%a., GXOept as axpressly
modified by Bection 304(c), is not affectad by the WNPA.'

Alsc unavailing to Applicant’s position is the opinion of
the District of Columbia Circuit Court of Appeals in Natural
Baxources Defense Council, Ing, v, Nuclear Regulatory Commission,
SED ¥.24 698 (D.C. Cir. 1978). That case merely beld that, in
viev of the enactment of Section 304(c), the guestion of need for
an adjudicatory hearing under Section 18%:. vas overtaken by

Congressional action. Since the petitionars in tbag case had

been afforded a legislative-type hearing by the Coxnission, it
VaAS NOt necessary fer the Court to address gQuestions of
entitlezant or standing. 7The Court, nonetheless, spacifically
Stated that, if a petitioner sought to intervene and vere denied

intervention, it would ba prepared to reviev the Coxmission’s
rling. 580 F.24 at 700. ”

lastly, the Comnission’s own practice has consistently been
to consider the right to intervention in terss of standing under
Section 18%a. Not only does 10 C.FP.R. § 110.84 refer to tlLe
establishesent ©f "an inturest that may be affected,” the very
language of Section 18%a., but, in each export licensing case
since anactmant of the NNPA in March of 1978, the Commission has

nis conclusion is reinforcad by the "cardinal principle*
of statutory construction that, absent irreconcilable conflict,

Tepeals by implication are not favered. R.g., Morson v, Mancard,
417 U.S. 535, S549-8551 (19%4).




locked to Section 100a. pruosdent s & basis for detaraining th~

right to intervene. R.g., Meastinghouss RKlsctric Corp., CLI-80-
30, 32 ERC 253 (2900); Ganaral Risctric Co., CLI-81-2, 13 WNRC 67
(1981).

B. Patitionar’s Int
Haaxing In This Procesding.

Petitionar must necessarily concede that thare is a line of
Comzission cases, starting with the pre~NNPA decision in Elow
International Co., CLI-76=6, 3 NRC 563 (1976), denying standing
to organizations with interests substantially similar to
Petitionar in procesdings substantially similar to the present

ens. X.g., EQlow International Co., BURIA’ IXansnuclesr. Ins..,

CLI=77~24, € NRC 525 (1977); Mastinghouss Rlsctric Corp., CLI-R0-
30, 12 KRC 253 (1980); Ganaral Rlectric Co., CLI-81-2, 13 NRC €7

(1981).° However, Petitioner submits that a more equitable

- -

‘Contrary to the Commission’s approach, Petitioner believes
that there is an "institutional® basis for detersining that it
has standing to intervens, that the Commission’s determination
that standing must be establishad *ir terms of the final result
©f the procesdings™ and that informstional interests do not
suffice to do so, Edlow Intarnqtional Co., SNRXE, 3 NRC at $72-
$74, is arronecus, and that the United States Court of Appeals
for the Bistrict of Columbia Circuit has recognised an
institutfenal basis for standing essentially identical to that
assertedt in these proceedings. fas ¢

Ruklic Imformation, Inc, ¥. Atonic Ensrgy Commission

1079 (D.C. Cir. 1973}, National Wildlife Federation v. Hodsl, 83§
F.24 €94, 712 (D.C. Cir. 1988); Competitive Enterprise Instituts
Y. National Highway Traffic Safety Administration

, 901 F.24 107,
423 (D.C. Cir. 1950). But sas
MASkins, 794 F. Supp. 395 (D.D.C. 1992).
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approach to standing in export licensing proceedings is reguired
than has bean applied in the past.

The effect of the Commission’s standing rulings just cited

is essantially to preclude mandatory reviev of axport licansing

action by all but equipment suppliers and foreign importers of
nuclear materiale, 1.g., those with financial interests in the
transaction, while the parsons whom the process is designed to
protect are axcluded from participation. Comment,

Environmentalists Attack NRC's FPusl Export Licensing, 6 Z.L.R.

10190 (Sept. 1976). This result is unvarranted.

At the time of the Rdloy decision, there wvas nothing in the
Atonic Enargy Act to indicate that Congress contemplated public

©

participation in the axport licensing process. Rdlow
Antarnational Co., BUBTA, 3 NRC at 570-572. Since Edloy wvas
decided, the NNPA has beean enacted, reflecting the judgment of
Congress that public participation in the sxport licensing

process is “crucial.™ Natural Reacurces Defenss Council, Inec. v,
Nuclsar Requlatory Commission, €47 F.2d 1348, 1368, 1378 (D.C.
Cir. 1981) (Robinsen, J., eoncurring). Indeed, the Eouse Report
on the NFAPA statss, “IT1the intent of the committes [is) to
SuAZRDtes Lo citizans and public intarsst groups their right to
Bake thelr visws known guring the sxport licensing process.®

H.R. Rep. No. 587, 95th Cong., 1st Saess. 22 (1977) (amphasis




added). Kas ALRS 234 Cong. Rac. §. 1438 (daily 4. Pebruary 7,
i1978) (remarks of Ssnator Glenn).

Given this history, since Article III of the Constitution
Goes not dictate the rerults to be reached under Section 189a. of
the Atomic Energy Act, as it does in federal court actions, thare
is svery reason to expand the Comnission’s appreach to standing
in procesdings such as this one. If such sction ware taken,
Petitionar believes that thare would be fev "public interes:
groups” deemed more gualified than itself to 1nvoko.tho hearing
procedures as of right under 10 C.F.X. Part 110.}

Applicant argues against a public hearing on tg; ground

that, by virtue of the July 16, 1993 amendment to its initial

appiication,’ Petitioner’s contentions, ®"which presuppose that

‘It deserves note thet in a prior licensing alse invelving
the proposed export of highly enriched uranius ("HEU"), that for
the HFR Petten Reactor (Dkxt. No. 11004440, Lic. No. XSNM 02611),
the Comnission Staff itself, while opposing intervention as of
right, acknovledged that Petitioner “might possess knoviedge and
information that would be helpful to the Commission® and
supported pernissive intervention. Commission Staff Ansver,
dated August 2, 19931, at 13. Bhould the Commission dees it
appropriste, Petitioner stands ready to submit by supplemental
affidavit more detailed irnformation concerning its informaticnal
activities as they relate to EXU and the background and expartise
of its directors, staff and consultants with respect to the uses
and contrel of KRv. '

“This amendmant wvas noted in the Eadexal Registar on August
12, 1993 (59 Fad. Rag. 42991). Consistent vith the tarms of the
Isderal Registar notice, Petitioner resarves its right to file

-
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the ultisate and-use of the exported materisl would invelve
utilization as EEU . . ., have no relevance to the current
application.™ App. Opp. at 8-9. Petitioner resdily concedes
that Applicant’s neviy-announced intention to blend down the EIU
to less than 208 D-235 {. & welcome developmant And removes gome
ol Petitionar’s concerns about the proposed export. Howvever, it
does not resoclve all Petitioner’s concarns, and, contrary to
Applicant’s vievs, Petitionar submits that its participation,
with respect to the amended application, ®"will be in the public
intarest and will assist the Commission in making the statutory
deterzinations required” by the Atcmic Enargy Act, within the
meaning 5! Section 304 (b) of the WNPA and the Commission’s own
regulations, 10 C.F.R. § 110.84(n).

Banalin Vallid.

Petitioner’s common defense and security contentions r;;;in
valid because, despite Applicant’s assertions, the risks
associasted with increased transport of and commarre in EIU are
not completely elininated by Applicant’s stated intentieon to
blend down the fuel at fssue 4in this proceeding at COGEMA's
Piarrelatte facility in Prance. This is so for essentially four

Teasons.

asended contentions within thirty days of such notice.



First, wvhile Applicant corTactly notas Petitioner’s position
*that U.8. common defanse and security intearests would not be
served by increasing the amount of EEU in internatiens) transport
and commerce,” App. Opp. at 9, tha conclusion does not follow
that the amended license app'isation eliminates the probles of
increasing international transport of and commarce in NFU. To
the contrary, obviously such increass would in fact occur if the
propossd export vears approved, sincs EXU would be shipped from
the United States te France. The goal of U.S. non-proliferation
dav and pelicy, as set forth in Sactioen COI(.)())(A) of the
Omnibus Diplomatic Security and Anti-Terroriss Act of 1986, Pub.
L. No. 99-399, is to *keep to & minimus the amount of weapons~-
§rade nuclear material in international transit.® Petitioner

continues to maintain that, unless and until Applicant

danmonstrates that processing and blending down coul& net be

accomplished in the United States, ths proposed export would ..
8till run afoul of this goal and so should not be approved by the
Commission. In fact, it is doubtful that such a shoving can be
®ade, since Nuclear Puel Services, Inc., the owner of the fuel in
question, has recantly obtained amendsents to its license (Dkt.
Ne. 70-143, Lic. No. SNN-124, Asandsents Nos. 3 and 8, dated May
7, 1993 and August 4, 1993, respactively) suthorizing both the
Processing of the fuel to recover KU and enrichment down
blanding at its Ervin, Tennesses facility. BSince it appears that
Processing and blending down of the bemb-grade materisl nov can




be done domestically, the commc defenss and security rationale
against the proposed axport is more compelling than evar.’

SBecond, despits the expressad intantion to defabricate and
bland down the fuel which is the subject of this licensing,
&ctual physical alteration of the material proposed to be
axported is not assured. Applicant has novhare averred that
Sale, substitution or svap of the matarial would mot take place

once the material is in France, within the Burcpean Atalic‘lncrvy

Community (“EURATON®), but prior to any actual defabrication or
blend down. Nor has Applicant averred that the materiasl would
not othervise be retransferred within EURATOM, prier to
defabrication or blend down, to an end use different than that
specified. Under the terss of the U.#,.-EURATON agresments for
nuclear cocparation,' such eventualities could eccur, without

U.5. consent or knovledge, tharedby permitting the material

7 It might also be questioned whether the proposed axport

can be considered to meest the "minimum transit® goal of Pub. L.
No. #9-399, unless Applicant could demonstrate that thare is no
way to produce 19.75% enriched uranius and satisfy the demand for
the use of such material in research and test reactors othar than
by sxporting HIU for blending down in foreign facilities.

'Sgs Agresment for Cocparation betveen the Government of t ..
United States and the Buropean Atomic Energy Community (EURATONM)
Concarning Peacaful Uses of Atomic Enargy, done at Brussels,
Noveaber 8, 4958, entared into force February 15, 1959, as
amended by ant done May 21 & 232, 1962, TIAS Nos. 4173,
5103; Addi 1 Agreement for Cooperation betwveen the United
States and the Burcpean Atomic Energy Community (EURATON)
Concerning Peaceful Uses of Atomic Energy, done at Washingten and
Nev York, June 11, 1960, antared inte force July 25, 1560, as
anandad by Aqresnents done May 21 & 22, 1962, August 22 & 27,
1963, and Septambar 20, 1972, TIAS Nos. 4850, 5104, 5444 and 7566
(collectively, ihe "U.5.-EURATONM Agreamsnts®).

o 10 =




Ritinstely to be used as KXV 4in Fasearch reactors er for eother
purposes in the Community, regardless of the and use spacified in
the license application and autherised by the Commission.' 1In
fact, the U.B.~RURATON Agresmants in no way bar such actions, and
there is both precedant for thas™ and an sconomic incentive
vhich makes them plausible." por these reasons, a commitment by
Applicant to rendering this Fpecific material into a form belov
20% enrichment and tharefore unsuitable for weapons use must be

'Sss 5. Rep. No. 467, 9s5th Cong., 1st Sess. 17 (1977). As
stated in a lettar dated April 6, 1992, from Acting Commission
Chairman Rogers to Congressman Charles I. Schumer regarding
Previocus HIU exports, "EZURATON is noet required to seek U.S.
Approval for transfers within the Community....[N)ovenents of
nuclear materials wvithin the Community are not reported to the
United States....[(P)rior U.§. consent is 2ot r
Raterial is transferred to different end-usas
Community*® (emphasis in eriginal).

®ror example, EXU fuel originally exported for ‘and use in
Cermany’s nov closed THTR-300 reactor is at this tise, without
§ bean consultation with the Onitad
States, being marketed elsevhers in Purcpe, including for end use
in reactors, such as the HFR Petten Reactoer in the Nitherlands,
whish would not be eligible to receive such fuel under currant
U.S. lav and pelicy.

UThere is an economic incentive to utilisze ETU EuA EXU
because there is a preajus such fuel due to its
relstive scarcit An 208 enriched fuel,
including abundant supplies of 19.75% enriched uranius. In
sddition, prier to blend down, the materisl would have an axtra
pPremiun over and sbove that of evan BPuropsan-origin EEU, because
the United States ir committed under the Department of Energy’s
Off-Site Fouals Policy to accapt its return as Spant fuel after
use in rar.t:: rassarch reactors and retain all residual high
level wasts this country. gas lettar, dated July 13, 1993,
fros Secretary of Energy Haszsl O’Laary to Secretary of State
Warrsn Christoper. By contrast, RPuropean processors reguire
TOACTOr operators to accept the return of residual high level
wasta recovered in the processing of thair spent fuel.
Petitioner understands that SCRe Operators may not be licensed to
recuive such wvaste.




o i
scoompanied by & commiteant in vriting by EURATOM that,
nothvithstanding any provision er intarpretation of the U.5.-
EURATON Agreasants, blend down oparations will be complated, and,
after such completion, appropriate certification and r-porttnq

will be provided to this effect. Otharvise, achievemant of U.5.
hon-proliferation ebjectives cannot be assured.

Third, because ths material will be in EURATON, whers undar
The U.5.~EURATON Agreaments the U.8. does not possess eonlcnt
rights over the subseguent alterstion of the satarisl,
Applicant’s assertion that its proposal will “gliminate the
Possibility that the EXU in this fuel will be utilised in & high-
anriched form at some future time, " App. Opp. &t §, cannot be
taken at face valus, even if defabrication and blend down
Operations are initially carried out. In fact, reenrithment of
the material after blend down must be considered a real -
possibility, both becauss there is nothing in the license
application as asended or the underlying U.S.~EURATOM Agresments

that affirmatively rules it cut and becsuse of the eccncaic
attractiveness of U.S.-origin HEU in Eurcpe. 1In such
circumstances, since 19.75% enriched uranius is much sasier to

reanrich than 3-5% matarisl, Petitioner balieves that, to reduce
the prospect of reenrichaent to a niniwus, Applicant should be
Toquired to identify a specific demand for 19.7s% snriched
uranius that =zannet be satisfied by existing international
supplies. Othervises, no expert should be approved, unless there

- 2 -
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enrichmant, for which there Plainly is a markst.

Fourth, the amandid application leaves open Quastions
Telated to the tining of defadrication and blend down cparations.
Plainly, the longer the materisl remains unprocesssd, the greatar
the risk. ¥No export should be approved without a specific
requiremant that defabrication and blend down cocur within a
linited time period, i.e., six months frea transpart, to reduce
risks of misuse to a minimum. If defabrication and ,blu:nd down do
hot occur within the specii'ied period, than, absent desonstration
©f reascnable cause for deluy, the materis) should be reguired to
be returned to the United Statas.

». Eatitionax’s Schumax Assndaant Contantions Remain Valid.

Applicant contends that, in light of its July 16 amendsent,
the Schumer Amendsent, 42 U.8.°0. § 3160d., 4is nov "inapplicable
to this export.* App. Opp. at 10. Again, the effect of the
licanse application asendsent iy not se simple. Dnti) the
Questions noted above with respect to the prospects for sale,

Svip, substitution, retransfer aid reenrichment are resolved
satisfactarily «— and any prospect for the use of ths matarial
subject to this licansing as EXU in & ressarch oF tast reactor
aAbroad thus definitively eliminate) = the Schuser Amendsent
issues raised by Petitioner Temain wlive. In any event, by its
tearms, the Schumer Amendmarnt allows the Commission to issus “a

13 =
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licanse for the export of highly enriched uranius to be used as »
fuel or target in & nuclear resssrch or test rsactor only
if...thare is no altarnative nuclear reactor fusal or taryet
enriched in the isctope 235 to a lessar pearcant than the proposed
export, that can be used in that reactor.® 42 U.5.C.

$ 21604.(a)(3). Applicant affirms that the matarial at issue
hare == KIU == will ultisately be used in a research or tast
resctor, albeit in altered form. Conseguantly, in erder to
comply vith the Schusar Asandsant, the burden resains on

’
Applicant to demonstrate that a demand for this material cannot

be satisficd by existing international supplies of less than 20%
enriched fusl. Absent such & desonstration, the licanse
application must be danied.

C. PRasitionar’s Informational Contenticons Remain Valid.

Applicant suggests that Petitioner’s inforsational -
contentions under 10 C.FP.R. § 110.31(f)(5) are nov "moot™. App.
Opp. at 10. However, while Applicant statas that the ultimate
and use of the material will be "as fuel in ressarch or tast
reactors®, Jd., this statasant is still unacceptably wvagus.
Applicant has not specified in which particular ressarch or tast
reactor the fuel might be used, the country whars such reactor
night be located, the safeguards and physical security conditions
spplicable to its eventual use and the like. The ultimate end
use thus remains speculative, and more inforsation needs to be
previded to satisfy the Commission’s informationsl rTequirements.




Applicant argues that a full oral adjudicatory hearing is
not provided for under the Commission’s regulctions for expert
licensing and wovld be "inappropriats.® App. Opp. at 4.
Petitionar submits that & full oral adjudicatory hearing is both
available and desirable in these procesdings.

There is no question that a full-scale adjudicatory hearing
is svailable in the export licensing procass. The NNPA in
Saction 304 does not specify wvhat type of hearing the Commission
sust provide in an export licensing. While it states that
adjudicatory bearings are not raguirsd, in ne way does it
prohibit the granting of an adjudicatory hearing. Rathar, Che
KNPA sismply leaves discretion with the Commission to establish

appropriste hearing procedures. -

Petitioner recognizes that the Comaission’e regulations, 10
C.¥.R. Part 110, Subpart J, basically contemplets legislative-
type hearings. Nonethaless, the Commission h2es a wide range of
choicaes legally available to it in structuring its hearing

processes. The agancy bas suthority to modify its procedursl
rules "when the ends of justice require it*, Amarican Farm Lines
. BRIAck Ball Frelght Sarvics, 397 U.8. 837 (1570)% and

21n
, 435 U.B. 519, 534 (1978), Justice
Rehnquist similarly noted that, under the Adainistrative
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Zlaxibility under Subpart J to de so. Ass, A.8., 30 C.7.R.
§ 110.113(e) (4).

¥hile Applicant vaguely refers to "sensitive foreign pelicy
and national defense considerations® militating against
adjudicatory procedurses, citing Rraunkohls Transport NEA, ClI-87~
€, 25 FRC 891 (1987), these considerations are unspecified, and
none is obvious in this particular proceeding. Vague assartions
of foreign pelicy sansitivity ahould not be alloved to defeat
full and open public processes. As ths Court of Appeals for the
D.C. Circuit stated s nunber of years ago: “The time has long
passed wvhen the vords ‘foreign pelicy’ uttared in hushed tones,
can evoke & reverantial silence from eithar a couwrt or the man in

the streets.” Zvalibon v. Mitchall, 516 r.24 824, 657 0,207 (D.C.

Cir. 1978), gart. daniad, 425 U.B. 944 (1976), quoting Pilllad v,

Sivil Asronautics Board, 485 Fr.2d4 1018, 1031 nfic (b.C. Cir.’
4873).

Nor is this case properly comparable to Braunkohls
arAnspert. USA, CLI-87-6, 25 ERC 891 (1%87), vhare the Commission
felt & "papear hearing® sufficient because the matters at issus
vere considered to be primarily ones of lav and policy. In

Rraunkohls, the prisary question was vhethar the Anti-Apartheid

Procedure Act, "Agencies are free to grant additional procedursl
rights in the exarcise of thair discretion.*




Act banned the isportatien of uranius hexafluorids from South

Africa. The Commnission thus anphasized:
Use of formal adjudicatery procedures is particularly
é:::froprxnto bare because the major issues facing the

ssion are legal guestions regarding vhat is the

scope of the uranius bar contained in the Anti~
Apartheid Act. Legal issues traditionally are resolved
thxoorh vritten pleadings, not through use of formal
adjudicateory procedures such as cross~exanination,

25 KRC at 8%4. By contrast, in this proceeding, Petitioner’s

contentions are not ones of strtutory construction but are rather

focused on the facts and circusstances of a particular fuel

Kxport.

There are, Petitioner submits, numerous foctual issues with
Tespect to this proceeding. PFactual issues that need to be
Probed are, for example, (a) the feasibility of defabricating and
blending dowvn the material in domestic U.8. fecilities; {b) the
Possibility that all current demands for 19.75% enriched uranius
in research and test reactors can be satisified by existing

international Supplies; (c) the economic attractivenass of svap,
substitution, sale and retransfer schemes which could result in
the continued circulation of the saterial in international

coxnerce; (4) the conditions, if any, under which reanricheent in
FURATOM might make economic sanse, thereby underaining
Applicant’s representations; and (e) the tisefrane for completing
defadbrication and blend down operations at Plerralatts.

The list of issues could readily bs expanded. The point,
hovever, is that enly an oral adjudicatery hearing can provide




the beightaned sdversarial Sontaxt necassary to elicit proper
&nsvers to such factual qQuestions.

Discovary privileges, furthersore, are nesded to eansurs that
all relevant information is made &vailable to the parties, the
Staff and the Commission. Absant such procedures, there is no
&Ssurance that a full picture of the facts relating to this
Gxport and its future implications vill be deaveloped by the
parcties and presanted to the Commission. Rather, all the ..
Comaission will have is information the Comaission Staff has
Tequested from or wvhich has been voluntesared by Applicant.

In sum, in this case, unless the full panoply eof
adjudicatory procedures is available, there is a real prospect
that the record will not be fully developed and that the

substantial risks associated with this propcoodmcxport will net

be completely and comprehansively explored. Consequantly, thers
is every resson to order a full adjudicatery hearing and so best
ansure that the Commission “develop(s) & record that will
contribute te informed decisionmaking.* 10 C.F.R. 3
110.108(a)."

Pgven if an adjudicatory bearing is not ordered, & full eoral
hearing is far preferable to the Bere “papar® hearing suggested
by Applicant. Jes APpP. Opp. at 8, n.6. An oral hearing would
provide much greater assistance to the Commission in making the
required statutory determinations. Only an eoral hearing would
Perait the submission of "oral statements, gquestions, responsas,
and rebuttal testisony,® 10 C.P.R. § 110.106(b), as well as an
oppertunity for ersl questioning by the pPresiding officer, 10
C.F.E. §% 410.105(a) (3), 110.307(f). The Comnission itself has

L ¢
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SONCIURION
For all the reasons set forth in this Raply and 4in the

Petition, Petitioner respectfully submits that the Commission

should grant the Petition; order & full, oral sdjudicatory
hearing in connection with the pending licanse application; and
Act to ansure that all pertinent data regarding the issues
addressed by Petitioner be made availadble for public inspection
at the sarliest possible dats.

Respectfully submitted,

da\_,\! (/7/7

Eldon V. €. Greenbarg
Linstte G. Tobin

GARVEY, SCHUBERT &

1000 Potomac Btree W,
SBuite 500

Washington, D.C. 20007
(202) 965-7880

Attornavs for Patiticonar

Dated: August 16, 199
Washingteon, D.C.

recognized that such public hearings "can be conducted without
prejudicing the important naticnal interests on vhich export

licensing deterninations are made.* Rdlow International Co.,
CLI=7é~6, 3 NRC 563, 5950 (197%6).
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I. INTRODUCTION
The Nuclear Control Institute ("NCI®) filed a Petition for
Leive to Intervene and Request for Hearing on an application from

Transnuclear, Inc. ("Transnuclear®) for a license to export 280

kilograms of high-enriched uranius ("HEU"™) in the form of mixed
uranium and chorium carbide, as unirradiated fuel fabricated for
the Fort St. Vrain reactor, to COGEMA in France to be processed
for recovery of the uranium and thorium. For the reasons stated
in this Memcorandum and Order, we deny the Petition for Leave to

Intervene and Regquest for Hearing.




IX. BACKGROUND

Transnuclear filed an application, dated May 5, 1593, for a
license to export 280 kilograms of HEU containing 260.9 kilograns
of uranium=23% ($3.15% enriched) and 2481 kilograms of thorium,
in the form of mixed uranium and thorium carbide, as unirradiated
fuel fabricated for the Fort St. Vrain reactor,’ to COGEMA in
France to be processed for recovery of the uranium and thorium.?
On June 24, 1993, NCI filed a Petition for Lesave to Intervene and
Reguest for Hearing on the Transnuclear license applicaetion. NCI
asserts that it is a nonprofit, educational corporation based in
the District of Columbia, and engages in disseminating

information to the public concerning the risks associated with

the use of nuclear materials and technology. Pctxtzoe at 1-2.

NCI seeks intervention to argue that (1) the proposed
export, if authorized, would be inimical to the common defense
and security of the United States, (2) approval of the proposed
export would be contrary to Section 134 of the Atomic Energy Act
of 19%4, as amended, 42 U.S.C. § 21604 (the "Schumer

Amendment®)?, and (3) the license application is deficient in

'The fabricated fuel is from the now-decommissionec Fort St.
Vrain Power Station, a high temperature gas-cooled thorium fuel
cycle prototype reactor located at Platteville, Colorade and owned
by the Public Service Company of Colorado. The materizl |is
currently owned by Nuclear Fuel Services (NFS) and stored at the
Erwin, Tennessee facility of NFS.

INotice of receipt of the application was published in the
Federal Register on May 26, 1993 (58 Fed. Reg. 130187).

‘rhe Energy Policy Act of 1992, Public Law 102-486, signed
into law on October 24, 1992, among other things, added new
(continued...)




meeting the information requirements of NRC regulations in that
it does not sufficiently describe the ultimate intended end use
of the material to be exported. Petition at 10-11.

NCI regquests that the Commission (1) grant NCI‘s Petition

for Lesave to Intervene, (2) order a full and open public hearing

at which intarested parties may present oral and written
testiznony and conduct discovery and cross-examination of
witnesses, and (3J) act to ensure that all pertinent information
regar3iing the issues addressed by NCI is made available for
public inspection at the earliest possible date. Petitiocn

at 1-2, 18.

Transnuclear filed an Opposition in Response to Petition to
Intervene ("Response”™) on July 27, 1993. Before responding to
the petition, Transnuclear amended its application on'July 16,
1993, to regquire that the exported material be blended down and

used as low enriched uranium (" J") for research or test

reactors. In its Response, Transnuclear argues that the NRC is

*(...continued)

restrictions on the export of uranium, in a new Section 134 of the
Atomic Energy Act (the "Schumer amendment®). The Schumer Amendment
pernits the issuance of a license for export of uranium enriched to
20 per cest or more in the isotope-23%5 to be used as a fuel or
target in-& nuclear research or test reactor only if, in addition
to cther irements of the Atomic Energy Act, the NRC determines
that 1) re is no alternative nuclear reactor fuel or target
enriched in the isotcpe 235 to & lesser percent than the proposed
export, that can be used in that reactor; 2) the proposed recipient
of that wuranium has provided assurances that, wvhenever an
alternative nuclear reactor fuel or target can be used in that
reactor, it will use that alternative in lieu of highly enriched
uranium; ané 3) the United States Governnent is actively developing
an alternative nuclsar reactor fuel or target that can be used in
that reactor. The applicability of the Schumer Amendment to the
instant application is discussed jnfra.




not statutorily required to provide an adjudicatory hearing on
export licenses and that in any case, NCI is not entitled to a
hearing as a matter of right because NCI lacks standing.
Response at 2-4. Transnuclear further argued that a
discretionary hearing would not be in the public interest or
asgist the Commission in making its statutory determination
because Transnuclear’s amended license application makes clear
that the uranium recovered from the ex, ..ec material wxlf be
blended down to LEU thus removing the relevance of the
contentions proffered by NCI. Response at 8-10.

NCI filed a timely Reply to Applicant’s Opposition to the

Petition for Leave to Intervene and Request for Hearing ("Reply®)

on August 16, 1993. 1In its Reply, NCI argues that a hearing of

right is available in export licensing cases. Reply at 2-4., NCI
concCedes that Commission case law has denied standing, as a
matter of right, to organizations with interests substantially
similar t2 NCI in proceedings substantially similar to the
instant one, but argues that the Commission should expand its
approach to standing in export licensing proceedings to meet
Congressional expectations regarding public participation in such
proceedingas. Reply at 5-7. NCI further argues that,
notwithstanding Transnuclear’s stated intention to blend down the
material after it is exported, NCI’'s contentions remain valid
because granting the license will increase the amount of HEU in
international transport and commerce, and the expressed intention

to down blend is unacceptably vague. Reply at 7-14.




Subseguent to NCI’s Reply, COGEMA submitted a letter cdated
Septenber 8, 1993, confirming that COGEMA will notify the NRC, in
writing, within 30 days after all the exported material has been
blended down to LEU. In a letter dated September 24, 1993,
COGEMA again confirmed the earlier notification commitment and
further confirmed that commercial arrangements regarding the
material reguire that all the exported material be blended down
with no substitutions or sale of HEU allowed, and that COGEMA

w#ill retain title to the material until it has been blended down

- b 4
to LEU.

IZI. THE PETITIONER'’S STANDING

A. NCI Does Not Have Standing To Intervene As A Matter Of Right

Sectizn 18%a of the Atomic Energy Act of 1954, as amended,
provides, among other things, that the Commission grant a
hearing, as a matter cof right, to any person “"whose interest may
be affected by" a proceeding under the Act for the granting of

any licendh. 42 U.S.C. § 2239(a)(1).* To determine if a

“The Commission’s regulations at 10 C.F.R. § 110.84 list the
factors to be considered in taking action on a hearing request or
interventicn petition in a licensing proceeding for the export of
nuclear materials. Section 110.84(b) addresses considearations to
determine w“hether a petitioner has standing to intervene as a
matter of right and provides that:




petitioner has sufficient interest in a proceeding to be entitled
to intervens as & matter of right under section 18%a, “"the
Commission has long applied contemporanecus judicial concepts of
standing. ™ Claveland Electric Illuminating Company. st al.
(Perry Nuclear Powver Plant, Unit 1), CLI~93«21, 38 NRC 87, 92
(1992), gAling Sacramante Municipal Utility nistrict (Ranche Seco
Nuclear Generating Station), CLI~92-2, 385 NRC 47, 56 (199%2),
aLl’d, Rnvironmental & Resources Conservation Org. v. NRC) Neo.
(9th Cir. June 30, 1992); Matropolitan Edisen Co.

(Three Mile Island Nuclear Station, Unit 1), CLI-B3=25, 18 NRC

e
327

¢ 232 (1983). To satisfy the judicial concept of standing, a

petitioner must demonstrate "a concrete and particularized injury

that is fairly traceable to the challenged action." CLI-93-21,
38 NRC at 92 (19%9)).

NCI asserts a claim of interest for standing based on its
institutional interests in the dissenination of information
concerning nuclear weapons and proliferation in general and the

use of HEU in particular. Petition at 3. The Commission has

*(...continued)

(b) ¥£ a hearing request or intervention petition
S&Aserts an nterest wvhich may be affected, the
Commission will consider:

(1) The nature of the alleged interest:

(2) How the interest relates to issuance or
denial; and

(3) The possible effect of any order on that
interest, including whether the relief
requested is within the Commission’s
avthority, and, if so, vhether granting
relief would redress the alleged injury.

§ 110.84(b).




long held that institutional interest in providing information tc
the public and the generalized intrrest of their membarship: in
pinimizing danger " om prolaife atien are insufficient for
standing under section 18% . See. ¢.49.. Edlow Internaticnal Co.
(Agent for the Government of India on Application to Export
Special Nuclear Material). CLI=76~6, 3 NRC 563,572+78 (1976);
Exxon Nuclear companv. Inc.. et al, (Ten Applications For Low

Enriched Uranium Exports To EURATOM Menmber Nations) CLI-77-24,
§29~-32 (1977): Mestinghouse Elsctric Corp. (Export to

South Korea) CLI-80-30, 12 NRC 253, 2857«60 (1980); Sansral
Elecnric company (Exports to Taiwan) CLI-81+«2, 1) NRC 67, 70
(1981). Qe als0 Sacramento Municipal USAility District (Rancho
Seco Nuclear Generating Station) CLI~92-02, J% NRC 47, 59-6)
(1992) (rejection of "informational interests" as grounds for
standing in reactor licensing case).

NCI "concede(s) that there is a line of Connission cases,
starting wvith the pre~NNPA [(Nuclear Non-Proliferation Act)

decision in EQlow International Co., CLI~76~6, 3 NRC %563 (1976¢),

denying standing to organizations with interests substantially

similar to Petiticoner in proceedings substantially similar to the
present one.* Reply st S. NCI argues, howeaver, that the
Commission’s approach to standing should be expanded to realize
the Congressional intention to increase public participation in
export licensing through enactment of section 304 of the Nuclear
Non=Proliferation Act of 1978, 42 U.S5.C. § 2155a “"NNPA"™). Reply

at 5-7,




The nmechiniswy for increased public participation NCI urges
already is provided for in the Commission’s regulations. Section
104(B) (2) uf the NNPA mandated that the Commission prosulgate
regulations establishing procedures "for public participation in
nuclear export licensing proceedings vhen the Commission finds
that such participation will be in the public interest and will
assist the Commission in making the statutory deterninations
required by the 1954 Act." 42 U.S.C. § 2188a(b)(2). The
Commission amended its requlations in 1978 expressly to

accommodate this mandate by adding the criteria set out in 10

C.F.R. § 110.84(a) for granting a hearing as a matter of

s

discretion. Sae Statenment of Considerations, 43 Fed. Req.

21641, 21642-4) (1978). The regulat.on specifically sets forth

the Commission policy to hold a hearing or othervise permit
public participation if the Commission finds that such a hearing
or participation would be in the public interest and would assist

the Commission in making the regquired statutory deterzinations.

‘section 110.84(a) of Title 10 of the Code of Federal
Regulations provides that:

(a) In an export licensing proceeding, or
An an import licensing proceeding in which a
hearing reguest or intervention petition doeas
not assert or establish an interest which may
be affected, the Commission will consider:

(1) Whether a hearing would be in the
public interest: and

(2) Whether a hearing would assist the
Commission in making the statutory determina-
tions required by the Atomic Energy Act.

§ 110.84(a).




Thus, even though NCI has not established & basis on which
it ir entitled to intervene as & matter of right, the Commission
could hold & hearing under 10 C.F.R. § 110.84(a)(1) and (2) it
such hearing wvould be in the public interest and assist the
Commission. Ses Braunkoble Transpert. USA (Import of South

African Uranium Ore Concentrate), CLI-87«6, 25 NRC 891, 892

(1987).

A Discretionary Hearing Would Not Assist The Commission And

Be In The Public Interest

The issues raised by NCI = (1) the common defunse and
security of the United States, (2) compliance with the Schumer
Anendment, and (3) assurance of the ultimate intended end use of

the material -~ do concern matters vhich the Commission considers

Ain making an export license decision. There is no indication in

NCI‘s pleading, hovever, that it possesses special knovledge

regarding these issues or that it will present information not
slready available to and considered by the Commission

The Executive Branch and the Commission staff have addressed
the issues sufficiently in their respsctive reviews of the
Applicatiam. The transportation, international safeguards, and
foreign physical security concerns associated with the issue of
the common defense and sacurity wvere addressed by the Executive
Branch and the Commission staff in their consideration of the
Application. The Commission has reviewed the Executive Branch's

and Commission staff’s evaluation of the ultimate end use of the
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naterial and the effect of the COGEMA Septenmber 8 and 24, 1993,
letters regarding that end use. NCI offers no reason for the
Commission to differ vith the views expressed by the Executive
Branch and the Commission staff on these matters.

The only remaining issue raised by NCI {s complliance with
Section 134 of the Atomic Energy Act of 1954, as amended, (the
Schumer Amendment) 42 U.S5.C. § 21604, NCI contands that,
notvithstanding that the HEU is to be blended down for u.; as LEV
reactor fuel, the Schumer Amendment issue "rersins alive" because
of the ternms of the Amendment. Reply at 13~14. A fair reading

of the entire anmendment, however, shows that, while Congress may

have been concerned about the transportation of HEU, the focus of

the statute is on discouraging the continued use of HEU as

resctor fuel and not on prohibiting the exportation, per se, of
HEU. Any other reading would be inconsistent with the plain
meaning of the legislation since it allows for the exportation of
HEU fuel for use in a reactor provided that certain provisions
Are in place to ultimately convert the reactor to use LEU. Sas
42 U.5.C. § 2160d(a)(2) and (3). PFurther, assuning aArguende that

the terms ¢f the Schumer Amendment are ambiguous,® & reviev of

“The Schumer Amandment states, in part:

a. The Comnission may issue a licenss for the export of
highly enriched uranius to be used as a fuel or target in
& nuclear research or test reactor only if, in addition
to any other requirement of this [(Act), the Commission
determines that-
(1) there i{s no «lternative nuclear fuel or
target enriched in the isotope 235 to a lesser
percent than the proposed export, that can b«
(continued.
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its legislative history clearly shovws that the intent of the
apendment is tr *"put into lav vhat was, from 1978 to 1990, the
policy of both Damocratic and Republican administrations-«
prohibiting the NRC from l.censing the exports of Ronk-arads
sranjum fuel... % 138 Cong. Rec. H. 11440 (daily ed. October 5,
1992) (remarks of Representative Schumer) (emphasis added). The
NRC staff advises that the material the Applicant seeks to
export, although fabricated as HEU fuel for the now defuntt Fort
St. Vrain reactor, iy not in a form that can be used as HEU fuel
or target material in a ressarch cr test reactor without first
processing the material to recovery its uranium content.
Exporting the material for processing, blending down, and
subsegquent fabrication inteo LF¥U fuel or target material for test
and research reactors may aid in discouraging the conzinuod use
of HEU as fuel in reactors by increasing the avajilability of LEU

fuel. The action, if nothing else, neets one of Lhe goals of the

Schumer Amendment, in that it will remove 280 kilogra=s of HEU

from the wvorld inventory and, theraby, help encourage "developing

alternative fuels that will enable an and to the bomb-grade

exports.* J14.

£

*(...continued)
used in that reaactor;

42 U, 8.C. § 21604. The meaning of the phrase "to be used as a
fuel™ in the first sentence, in the context of the vhole provision,
Clearly means "to be used as a HEU fuel."™ The NCI argument depends

on reading the vord "fuel®™ in the first sentance as nmeaning eithar
"HEU fuel® or "LEU fuel."
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In summary, nothing in the NCI Petition and Reply indicates
that a hearing vould generate significant nev insights for the
Commission regarding the instant application. To the contrary,
conducting & public hearing on issues concerning matters about
which the Commission already has abundant information and
analyses would be contrary to one of the purposes of the NNPA,
namely, “"that United States government agencies act in a manner
which will enhance this nation’s reputation as a rolxablo'
supplier of nuclear materials to nations which adhere to our non=-
proliferation standards by acting upon export license
applications in a timely fashion." NHestinghouss CLI-80-30, 12
NRC 253, 261 (1980) (citation omitted). For these reascns, NCI's
petition and request for a public hearing should be denied as not
in the public interest and not necessary to assist the Commission

Anh making its statutory deteruinations.

IV. CONCLUSION AND ORDER

For th, reasons stated in this decision, NCI has not

ostablicbdé'l basis on which it is entitled to intervene au a

matter of right under the Atomic Energy Act. Further, a hearing,
&% & npatter of discretion pursuant to 10 C.F.R. § 110.84(a),
would not be in the public interest and is not needed to assist

the Commission in making the determinations required for issuance
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of the export license to Transnuclear. Tha Petition for Leave to
Intervens and Reguest for Hearing is denied,

It is sc ORDERED.

I e REGY
& “'
ror the Commission’

i
3 ey

* .f LAOHN C. HOYLE
LR R Assjistant Secretary of the
¥ Commission

Dated at Washingten, D.C.
this ,f%day of January, 1994.

Tcommissionar de Plangue was not present for the affirmation
of this order; if she had been present she would have approved it,
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| wane  Transnuclear, Inc,
. on behalf of Cogema, Inc.
R anonam Two Skyline Drive

Hawthorne, NY 10832

wamt  COGEMA Etablissement de Plarrelstte

aboamm B P, 16 {
26700 Plerreiatts, 'ranIo /

Attn: Joan MclLaughlin (For recovery of urantum and thorium and down-

blending of MEU to LEV for uitimate use a3
LEVU fue! 1n resesrch resctors)
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1
“ NONE ‘
y Nuclear Fue) Services, Inc.

1205 Banner Hi11 Rosd
Erwin, TN 37650

(Supplier)
J

<
AFPLIGANTS REF NG 1 DUUNTREY OF ULTINATE DT INATION | |
! MLS 528 ; LANGe
{ GEBCRIFTION OF WATERLALR OR FARILUTS

. SUANTITY

2260.9 Kilogramg Uranfum-235 Contained 1n 280.0 kilograms of urenium,

1 enriched to 53,15 w/0 maximum, 1n the fore of

1 2,481.0 Rixed uranium and thorium cardbides o3
:{xilogrcns unirradieted fabricated fuel, and scrap and

: excess material which resylted from the origina)
production of the fue).

Thor{um

i
y Rlons 6, & and 5 on page two of this 1icense apply to thiy export.
R /11111 U L g
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|

THE LORMBE I (v ALID LN, e BIanED B LOW
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Ronald D. Mauber, Assistant Director
for Exports, Security, and Safety Cooperation
Office of Internationa) Progrags
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US WUCLEAR REGULATORY COMMISAION
EXPORT LICENSE

Conditions Licarse Number LSNMOD TAR.

Condition | = Liconses hall hile with the Customs OHicer o the Postmaster two copies, in add:
ton to thase otherwise required, of the Shippers Bxport Declarotion covering
s0<h axport ond mark one of such copies for tranamitrel to the U.S. Nuclear Regy-
lotory Commision, Washington, D.C. 20855, The following decloration shovld ¢
compony o be ploced on the Shipper s Export Declorahens for swch expert,

This shipment is being mode pursvant to specific lcanse number (spocifu

Beonoe nuwber) find o) (lecation of Custems oMfies where liconse |s fled)
on (date licanse was fled) This licenss expires on (explration date of
lisonse), and the unshipped bolonce remaining on thi hcense o sufficient o
cove! the shipmen! decribed on this declaration

Condition 1 ~ Exports avthorised in any country or dertination, except Country Groups Q. §, W,
K Y, ond 1inPart 370, Supplement No. |, of the Comprahensive Expert Schedule
of the U.S Deportment of Commerca.

Condition 3 « This license covers only the nuclear content of the material

Condition 4 = The material to be exported under this license sho!l be shipped in accordance with
the physical protection requirements for apeciel nuclear matenal in 10 CFR 73,

Condition § « Speciol nuclear moleriol outhorized for export under this licenss shall not L
iransported ouvtside the Uniled Slater in possenger corrying gircroft in shipmenh
exconding (1) 20 groms or 20 curies, whichever i less, of plutonwm or vrenivm
233, or (2) 350 groms of wronium 238,

Condition 6= This license authorizes export only ond doss no! outhorus the recep!, physcol
possassion, or use of the nuclear matenal.

Condition 7 « The licensss shall complate and submit on NRC Form 741 for soch shipmen! of
source materal exported under thu license

Condition § « The licenses shall udvise the NRC in the sven! there is any change in the desgne-
hon of the compony who will packoge the nuclear material 1o be exported under
Wis licanse, or ony change in the locotion of the pockoging operghor, o ieast
three weeks prior 1o e scheduied date of expont.

Condition 9§ « "The saterial to be sxported under this Yicense shall gither be
protectad 1n transit while within U.S, Jurisdiction, 1n
sccordance with NRC-approved 1icensing criteria or shall be

tected in transit, while within U.S. jurisdiction, by Rhe

partment of Energy (DOE) Safe Secure Transport (SST) system
in sccordance with the DOE requirements and directives for the
transport of such material,*
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QCOGEMA Ixc

FRANK A SHALLO

¥ i eul AT BakAlY I Ludwwr Y

September 8, 1993

Mr. Ronald D. Hauber

Assistant Director, Export, Secunity
and Safety Cooperation

Office of International Programs

Nuclear Regulatory Commussion

One White Flint North Building

11555 Rockville Pike

Rockville, MD 20852

Subject: Docket Number 11004649
License Number XSNM 02748

Dear Mr. Hauber:

COGEMA, Inc. is pleased 1o confirm that it will notify the Nuclear Regulaton
Commission when the uranium material that is the subject of the above mentioned Expont
License Application is blended down to less than 20% U235. Such notice will be provided
by COGEMA, Inc., in writing, within 30 days of completion of all blending operations

Please feel free 1o contact me at 301-986-8585 if there are any questions

Very truly yours,

/ Yo
Lan G, Sl —
Frank A. Shallo

Mr. Robin DelaBarre
Acting Director
Office of Export and Impon « antrol
Bureau of Politico-Military Affsirs
Department of State
Washington, D.C. 20520
oz 0y CL9W (6
/7S
D
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@& COGEMA Inc

MICHAEZL A MCNURPHY
PRESIDE Y AN CRL

September 24, 1993

Mr. Ronald D. Hauber

Assistant Director, Exports, Security,
and Safery Cooperation

Office of International Programs

Nuclear Regulatory Commission

One White Flimt North Building

11555 Rockville Pike

Rockville, MD 20852

n iyl

Re:  License No. XSNM 02748
Docker No, 11004649

s

=z
—
gud
v
£

00:6d 248 16

Dear Mr. Hauber:

Concerning the above-referenced export license application by Transnuclear, Inc., on behalf
of COGEMA, Inc., | am pleased 1o provide the following confirmation:

1 The terms of COGEMA, Inc's arrangements with its French parent company,
Compagnie Genérale des Matieres Nucléaires, for the processing of the unirradiated
high temperature gas reactor (HTGR) fuel that COGEMA, Inc. seeks to export 1o

France, will provide that all of the highly enriched uranium (HEU) contained in that
fuel will be blended down 1o low enriched uranium (LEU).

The asbove-mentioned commercis! arrangements between COGEMA. Inc. and
Compagnie Générale des Matiéres Nucléaires will not allow any substitution of the
HEU contained in the fuel for other isotopically equivalent quantities of uranium
and the above-mentioned blending down 10 LEU is 10 be performed at COGEMA's
Pierrelatte facility in France on the HEU that is separated at Pierrelatte from the
thorium and graphite contents of the HTGR fuel.

W) WIRCOMEIN AVENUE. SETNESDA. MARYLAND 805140406 TEL 091/ S0e0088 TELEY sonses TELEFAL @0)) 603 4080




Mr. Ronald D. Hauber
September 24, 1993
Page 2

3. The above-mentioned commeicial arrangements between COGEMA, Inc. and
Comnpagnie Générale des Matidres Nucléairss will not allow the sale of the HEU
separated from the HTGR fuel, and COGEMA, Inc. will retain title to such HEU
until the HEU has been blended down 1o LEU.

4 As previously noted it a letter 1o the Nuclear Regulatory Commission, from Frank
Shallo, Vice President, Market Development of COGEMA., Inc. NRC will be
notified by COGEMA, Inc. promptly upon completion of this blending down of the
HEU contained in the HTGR fuel 10 LEU.

Please let me know if you have any questions regarding the commitments specified in this

letter.
Sincerely,
id !
2'.4’%""/{/}.." {e
chael A, McMurﬁ‘y :
President and CEQ'
COGEMA, h.

cc:  Mr. Robin De La Barre
Department of State

Ly l\'lly“

TN T IVS 11
I0Sd 1248 6

Y, fres Dus/PEe>

IRE o & 95 ,ﬂ-waﬂ

SRR



ATTATHMENT 8




S MEE L BimumEn Py
Lol DA ol L
¢ . - ""‘)‘.'

o b O B osmues

T R s L e LELEL T T

7 Congress of the Wnited States e

T T BANEND Fimant

Phupubye am! °r R u AND URBAN alla

000 vttt . NBuLAR At e
- Washington, BT 0915-3210 —
Wbhar th w0 September 3, 1993 BNOEAA T Bt t6s

Teanveee

52 . Wk AT ARG
The Honeraz.e van Selin

Chairman
Nuclear Reg.latory Commission
Washingten, 2C 20888

Re: Export License No. XSNM 02748
Dear Chairman Selin,

I write out of concern that nhe above-cited export license
appiicaticn may be used to evade a provision of last year's energy

Bill (P.L. 102+486) which is intended to restrice exports of bombd-
grade uranium.

The new lav specifically prohibits exports of highly enriched
uranium (HEU) for use in research and test reactors unless these
three conditions are met: 1) there is no alternative reactor fuel
Or target, 2) the reactor ocperator has committed to using an
alternative fuel once it is developed, and 3) the United States is
actively developing an alternative fuel. Since the Administration
has requested no funds for alternative fuel development, the statute
effectively bars exports of HEU fuel to ressarch and test reactors.

In this case, the applicant requests a license to export 280
kilograms of HEU for processing in France, claiming the material
will then be returned for an unstated end-use in the U.§. If the
Commission approves the export of this KEU, it is very possible that
oncy the material is overseas the ngncw: may seek to sell it for
use in a foreign reactor. That is because the applicant could claim
that the statute does not apply once the KEU is out of the country.

in fact, the Commission confirwed -~ in & letter to Members of
Congress dated April ¢, 1992 -- that after HEU is exported to Eurcpe
for a specified end-use, the United States cannot prevent (indeed ve
need not even be inforwed of) a change in the end-use #0 long as the
material remains in the EURATOM community.

According to the Commission’'s letter, *the United States has no
direct control over future disposition of EURATOM retransfers solely
within the EURATOM Community. . . . Movements of nuclear materials
within the Community are not reported to the United States. . . .
Prior U.S. consent f. required if the material is transferred to
different end-uses vithin the EURATOM community . . . . We do not
have information on the quantities and enrichment levels of the
still-unirradiated, U.§. -origin uranium exported for use in
(European) facilities.*

In addition, I have three other concerns w.tl the application:

1) The applicant’'s original draft reportedly identified the
HEU's end-use as HEU fuel for France's Grenoble research reacter.

When informed by Commission staff chat this would be denied under
PTED O% RECTCLED PaSeR
. / 4 e



P.L. 102-406, the agzlscnnt changed the declared end-use claiming
the material would returned to the U.§. When Administration
officiale reportedly informed the applicant that this end-use would
still rot be approved, they filed an amendment changing the end-use
once again, this time claiming the material vwill be blended down to
LEU. It seems to me that the applicant is shopping for an end-use
JUSEt to satisfy application reguirements, and this makes me less
confilent that the stated end-use cn the application and the actual
end-use will be the same.

¢) There is a glut of 19 .9V-enriched uranium in Eurcpe,
whereas there is & scarcity of KEU. Thus, blending down the
material would greatly reduce its value. From an economic
standpoint, the applicant would have a strong motivation not te
bl;nd down the material once in Eurcpe, regardless of its stated
end-use.

3) If the fdministration goes forvard vith plans to renev its
Off Site Fuels policy, the applicant would have an even stronger
motivation not teo blend down the material. That is because as U.§.-
origin HEU, the material wvould have extra value since the United
States would be obligated to accept its return as spent fuel after
use in a foreign research reactor. For this reascon, the material in
guestion would have greater value as HEU than even identical,
Eurcpean-origin HEU.

The United States has had a policy of minimizing exports of
bomb-grade uranium since the mid-1970s, institutionalized in 1978 by
the creation of the RERTR program and codified last year with the
enactment of snendment to the Energy Bill. Indeed, as esarly as
1986, P.L. 99-199 directed the President "to keep to & minimum the
amount of wveapons-grade nuclear material in international transit.*
200 kilograms of is far from minimal and could ouym the fuel
for a dozen nuclear weapons if it fell into the wvrong ds .

In light of these statutes and the inherent dangers of civilian
commerce in bomb-grade uranium, I urge you to reject the proposed
application unless the applicant can verify that:

1) the HEU will be blended down to LEU, not merely svapped for
existing LEU;

2) the material will not be re-enriched to HEV,

3) the EXU will be returned to the United States if the
blending down does not occur within a reascnable, specilied time
peried;

4) there is a market for 19.9V-enriched LEU; and
§) the blending down cannot be accomplished domesticilly.

On this final point, the owner of this material has now
received authorization from the Commission to de-fabricate and blend
down the KEU which further undermines any rationale for exporting
this veapons-usable material.



Thank you for your attention to this matter. and F.ease do not
fesitate to contact me if I can be cf additional assistance

incprely,

Crles k. cé ‘ytJl\~

Member of Congress

kS :ymk



UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D C. 20888

May 2G, 1994

"
LITT
CHAIRMAN

?Tho Honorable Charles E. Schumer

ited States House of Representatives
Washington, D.C. 2051%

Dear Congressman Schumer:

Shortly before the Congress recessed last November, the Senate
passed H.R. 3355, the Viclent Crime Control and Lav Enforcement
Act of 1993, Of particular interest to the Nuclear Regulatory
Commission (NRC) is title XLV of the hill, the Public Safety and
Recreational Firearms Use Protection Act, which would restrict
the manufacture, transfer, and possession of semiautomatic
assault weapons and large capacity ammunition feeding devices.
On May 5, 1994, the House of Representatives passed H.R. 4296,
which is similar in substance to title XLV of H.R. 3355, These
bills will soon be before a Conference Committee on which I
understand you will serve as a Conferee.

As currently written, H.R., 4296 and title XLV of H.R. 3355 could
affect adversely the security of NRC-licensed commercial nuclear
power plants and facilities possessing a formula guantity of
strategic special nuclear material (SSNM). Both types of
facilities employ security personnel armed with weapons such as
those that would be subject to the restrictions rvlating to
semjautomatic assault weapons to safeguard the facility. They
also use large capacity ammunition feeding devices.

Sections 4505 and 4507 of H.R. 3355 and sections 2 and 4 of H.R.
4296 would exempt departments and agencies of the United States
from the restrictions described above. However, as drafted,
these sections would cover guards only at Government-owned
facilities, such as facilities that are owned by the Department

r* Energy. We believe the same exemption should apply to NRC-
licensed facilities.’

Therefore, if bans of assault wveapons and luarge capacity feeding
devices are included in the final legisiation, we recommend that

‘The exemptions for law enforcement officers authorized by
U.S. departments or agencies to purchase firearms or large
capacity ammunition feeding devices for official use, contained
in H.R. 4296, will not alleviate the problem. Most NRC~licensed

sites do not have guards who are deputized as law enforcement
officers.




!

the Conference Committee amend the exemptions for departments and
agencies of the United States, now contained in sections 4505 and
4507 of HR. 3355 and sections 2 and 4 of H.R. 429€, by inserting
the following before the semicolon at the end of the exemption':

, Oor to any person (including employses or
contractors of such person) vho is

(1) required by Federal regulation to
establish and maintain an onsite physical
protection system and security organization,
and (ii) licensed pursuant to title I of the
Atomic Energy Act of 1954 or subject to
regulation under title II of that Act

I would be happy to provide further information regarding this
matter, should you so desire.

Sincerely,

/ / /
Al“ ///.
Ivan Selin

“'he provisions that would be amended are currently
jdentified in H.R. 3355 as paragraph (4) (A) of section 922(s) and
paragraph (2)(A) of section 922(u) of title 18, United States
Code, and in H.R. 4296 as paragraph (4)(A) of section 9%22(v) and
paragraph (3)(A) of section 922(x) of title 18,




