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Governor Tony Anaya
of the State of New Mexico

| Capitol Round House
| Q Fourth Floor
' Santa Fe, New Mexico 87501

Dear Governor Anaya:

We are concerned that the Environmental Improvement Division (EID) is
attempting to enforce regulations that have not been adopted by the Envirnn-
mental Improvement Board (ElB) as required by both federal and state law.
Tha EID recently told uranium mining and milling comp,anies that tailings
stabilization must cor1 ply with regulations of the Nuclea r Regulatory
Commission and United States Environmental Protection Agency, although New
Mexico has its own regulations governing stabilization. Federal regulations
were expres ly rejected by the ElB in 1981 rs impracticable for New Mexico.

The Atomic Energy Act, as amended by the Uranium Mill Tailings Radia-
tion Control Act of 1978, requires that an Agreement State such as New
Mexico shall enforce practicable standards "which shall be adopted by theO state." See 42 USC S 2021(o). Similarly, New Mexico's Environmental
Imp > ovement Act and Radiation Protection Act authorize the EID to enforce
the Radiation Protection Regulations that have been adopted by the ElB with
the advice and consent of the Radiation Technical Advisory Council. See
SS 74-1-7. A(5) and 74-3-1 et seg. (NMSA ' 478). Neither federal nor state
law authorizes the EID to enforce regulations that have not been adopted
under state law.

0801130156 851018
PDR U1PF'O ESGNM

PDR

DIR ECTop a

A. Samuel Adelo F Keith Dershimer Jarnes O. creenstade Erwin K. Kopp William J. Orlandi John L. Rust J. R. WallsJohn T. Aikms Tom E. Donaldson T. Gnfinh Frank Kottlowski Al Paneral C. R Sactison Daeid WalshThens F. Dailey blichael Dread G R. Gnswold Dieter A. KrewedJ John it. Parker Tom Scartacinni Georee WarnockDan Daher llatry Elkin Rabin 11ickt .n he,bert D, Lynr. Robert G- Peets At P. Scrogrin hlarvin WaitsDarrell Brarden Wolfrans E. Elston Joe 5 flori J. W. Stainard Dean PosNsal Daeid Shoemaker . R C. WragetCity E Dover T St Fitch R. W. linug. G Dean hisrtin A. E. Rho les Ray Shucavage G C. WeaverRobert D Dmwn Patrick 5. Freeman Jack flunt P;ul A. Statthews C. R. k ic, Jack L. Skinner Frank WeidnerRobert E Brown Anhur E. Gebeau Charles llunter Chuck SicKinney htike Robb Walter E. Thayer VE G WordWaltre S Case. Jr. Jim Gourdie Dan James Richard Stense Donal.1 R Roberts Joan E. Tilton Lek YakmhSalvador h!. Chaire Richard Graeme Davnt Kinnebera Frank Alitter Romet B. Rountree Chuck Wgelsang William A. YouncEd h re

_.
____



_ _ _ -- ~

f.., . , , ,

,

i

- \', # ' '
[

'

', .. j: ' , .Y,. . . ', t,.- -
,

'
~

,

,

\ . , ,... s. .: q..., ''..6 4.Q^>.,:Q,
; ,, ^ . . . .] , .

,..;
,

. . .3. . . ; +rx. . s . . g.., r.. .. . g .... ,. .

.. , io , ni , n , , < . . . 1479 m :, 4 y t i, , o
I' -

5* (.- [ .; r -7+

0 A '4 i * ri * ,*.4

(4 - -

(g t 6-,.; ] _' jgf i P =4 ' "a , t'?,

|
|

|
|

|

|

|

|
.

Tr tr i ., oI t, ,o n .

,,f th. '' * f * , " .s '.1 " s n,.

( a; it.I !; m i . ' 11 u+.

( u * !i i .r

,, 'a f< . . ,s *5. ,; 1' '

,

I c ir (. ern r A :, , , ,

h, ar. < f u e"n e-! that the E ns ironfri ntal i n;- r; s c re' ? D e, i s h i n (fl[G Uz

at $ n; t 'c ; t en: re r, ;ulati nr that havo rost bi- n a d c ; * d L ', the 1. n s i r
en e lt ,1 ten;,i , c"ir n * F o rt! (! !it ) as require ! !S b th te !eral and state inw .
Ino !ID r,' nt's t, h! urafourn n e. i n g and n.d h o g c mr;wn"s that t <u h n g"
.! 'ils -i t !) (hil t C ij ! with f+ ;tj!a t. 'f. Of t!ie h u C lt'a r $5 0'lS |o t ' r y

(~ ren n - in .o u ! l nitod C+at. I nsit nnmn tal P r tec t n.n Agenc y althcugh New
* 1c s t ha' its t ,..n r e _; o lo t . os 9 ernin[. <t J iliz ati -n , fe:!eral re gulatmns, , -

4

woo o w ; r 4.- .!3 rp ted !q the LIE in 19:1 at unpract cable f or New Mexico-

i Iio A t i f ?li c ( fler_; ',- Ari ay al'D' fli }:'d [iy the U ra n i t'fn Mil | l allings fka(}+a -
tom (~ n t r d Act of 10i: t e ;uire , that an Agret ""nt State such as New
Moxo r.h.il! enf.rce practu Tble standar<!s "w hic h shall im a d c;)t ed b ', thei

*

stair S c: -1.' l'5 C t T ,' ' ( o ) . Sinularl,, New M.> x m J s Environt' otal
Impr'se"nnt * * and R .,d i a t e. n P r.' t ec t ie n Ac* authorite the [ID to enfer:. o.t

the fichato n f' r t. ton hegulat;vnt that ha'.e be"n aint. ! bs the E. l b w i t h
the .nhuo am! c nsant c. f tor R i h :. t w n le h n n: al A d si ,rs Co u n c il . Se>

it 1 i A<1 o n s! i.! ) 1 et seg. ( 'M A 194:,1. Vah - f e 'e ral nor st de
'>

1. n su'h ro c -- tho E 1 [ '. t, e- t ro rnoulat os that hasr tot t "n ab; 'rd
o n,!r r s t -i t . lo s

9901130156 051018
PDR STPRC ESGNM

PDR

a .

i - -



. _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ - _ _ _ _ _ _ _

A

'

.
. .

The " Applicable Standards for the Stabilization of Uranium Mill Tailings in-

New Mexico" are discussed in the enclosed memorandum prepared by counsel
to the Uranium Environmental Subcommittee of the New Mexico Mining Assocl-
ation. I trust that, upon review of this memorandum, you will instruct the
eld to enforce onh' regulations that have been adopted in accordance with the
laws of New Mexico.

Sincerely yours,

f 11f6 0- t' W \'eEdward E. Kennedy l

Chairman
Uranium Environmen. ibcommittee

EEK:ww
Enclosure
cc: Members of the Radiation Technical Advisory Council

Environmental improvement Board
Radioactive Materials Committee

O

O
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STEPHENSON, CARPENTER. CROUT & OLhfSTED ~'

Applicable Standards for the Stabilization of Uranium
*

,

Mill Tallings in New Mexico

I. Introduction

As an Agreement State under the Atomic Energy Act ("AEA"), New

Mexico adopted its Radiation Protection Regulations, with requirements - that

specifically govern the stabilization of uranium mill tallings. See New Mexico

Environmental Improvement Board ("NMElB"), Radiation Protection Regula-

tions, Part 1," New Mexico's regulations or a in accordance with the Uranium
|

Mill Tallings Radiation Control Acs: of 1978 ("UMTRCA"), which provides that

an As eement State must require compliance with standards that shall be

" adopted by the State" and " equivalent, to the extent practicable, or more

stringent than" the standards prornulgated bv the Nuclear Regulatory Commis-

. sion ("NRC") and the Environmental Protaction Agency ("E PA") . See 42

U.S.C. 5 2021(o) .

The New Mexico Environmental Improvement Division ("NMEID") now

taker the position, however, that the stabilization of uranium mill tallings in

New Mexico must comply with the regulations and standards adopted by the

NRC and EPA. In support of its position, tne NMEID cites a memorandum in
.O

which the NRC asserts that: (1) Agrsement States have the responsibility
.

"directly from the Atomic Energy Act" to enforce the EPA regulations and
,

thus need not either wait for the NRC te adopt conforming regulations or,

revise - their own state regulations, and (2) in reviewing Agreement States'

action to terminate uranium mill license, NRC will use EPA and NRC

standards where Agreement St ate standards are less restrictive. See<

Memorandum dated ' March 22, 1985, from Donald A. Nussbaumer, NRC, to-

Colorado, Texas, New Mexico and Washingten.

t.
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The following memorandum examines the agencies' positic n in the light of

applicable statutes, legislative history, case law, and previous interpretations
by the agencies. The inescapable conclusion is that the imposition of federal

regulations in New Mexic ' by the NMEID or NRC, instead of New Mexico's

Radiation Protection Regulations, would be contrary to both federal and state
law.

|

ll. Provisions of the Atomic Energy Act Regarding Discontinuance

Agreements and Stabilization of Uranium Mill Tailings

(A) Statutory Provisions for Discontinuance of the N R C's Authority.

Section 274(b) of the LEA authorizes the NRC2 to enter i,to an agreementGV v.'th any state,

providing for discontinuan'ce of the regulatory atthority
of the (Nuclear Regulatory) Commission . with respect.

to any one or more of the following materials within the
State -

(1) byproduct materials

(2) source materials;

(3) special nucpar materials in quantities not su fficient
to form a critical mass.

I
,,

I During the duration of such an agreeinent it is recognized
that the State shall have authority to regulate then

V materials covered by the agreement for the protection of
the public health and safety from radiation hazarc s.

42 U.S.C. S 2021(b).
.

The NRC's authority is not diccontinued with respect to certain specified

activities, including the operation of a production or utilization f allity,

1. The safety _ functions of the Atomic Energy Commission are now theresponsibility of the NRC. 42 U.S.C. S 5841 and Executive OrderNo. 11834.

-2-
,
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Imports and exports, and ocean disposal. The NRC also retains the authority
"to maka a dete mination that all applicable standards and requirements have

been met prior to termination of a license for byproduct material." 42 U.S.C.
]5 2021(c). (The scope of the NRC's ret: ' ed authority with respect to by-i

product material is discussed in section ll(D), below.)

The effect of a discontinuance agreement has been succinctly described

as follows by the United St.tes Court of Appeals for the District of Columbia
Circuit: "Where {a discontinuance) agreement is in effect, the [ Nuclear

Regulatory) Commission has nc, residual authority over individual licensing
action s . " Natural Resour ces Defense Council, Inc. v. Nuclear Regulatory

Commission, No. 77-1570. Slip op, at 2 (D.C.Cir. Jan. 6,1978) (per curiam).

Contrary to its assertion that the states have " direct responsibility"
,

under the AEA, the NP.C bris described the states' authority to carry cut a
discontinuance agreement as follows:

,

t Under the Sta:o Agreement Prog ram, the States' actions
f are tal:en on the basis of their inherent police power, not

on federal authcrity. Under the (AEA), State licensing
action is not a tederal action which has been " delegated"
to the State ad which the State carries out as a federal
agent. The sistute, the cour.t decisions, and the legis-
lative history arn <: lear on this point..

Fedral Defendante' Memorandum in Support of Motion to Dismiss and Motionc
t

for Sammary Judgment (Federal Defendants' Memorandum) at 14, Natural
.

Resources Defense Council v. United States Nuclear Regulatory Commission,
b

No. CIV 77-240-11 (D.N.M.1978).

(B) Legisintive History of the Discontinuance Provisions. When the AEA

was adopted in 1954, federal regulation over byproduct, source and special

nuclear materials p reempted state regulation. In January 1957, Senator

Anderson, Chairman of the Joint Committee on - Atomic Energy, introduced

legislation (S. 53, 85th Cong. , 1st Sess.) to turn ovec areas of regulatory

3-

%



_ _ . _ , _ _ ._- , _ . _ _ .. _ _ _ __ _ . _ ..- _ _ _ ._ . _ _ _ - - _ . _

! < . ,

*-
..
,.

-
,
1

j responsibility in the atomic energy field to the states when they became
i

!

competent to exercise such responsibility. See Federal . State Relatlonsh/ps In:

|
\ the Atomic Energy Field: Hearings before the Joint Committee on Atomic

j Energy, 86th Cong. , 1st Sess. 27 (1959). In June 1957, the Atomic Energy

!
, Commission (AEC) proposed alternative legislation that would authorize con-

j current federal-state jurisdiction but would not permit the AEC to withdraw
I

from any uf its regulatory responsibilities, even in states having very good

radiation regulatory programs. Id. at 293. In May 1959, however, the AEC.

] proposed legislation providing for the discontinuance of federal authority, /d.

; at 294, which was the approach proposed eirlier by Senator Anderson and

Q eventually adopted by Congress.

During the 1959 haarings of the Joint Committee, Commissioner Graham

j was asked why he now preferred the discontinuance of authority rather than

)1 concurrent jurisdiction. He referred this quantion in part to Mr. Lowenstein,

; counsel for the AEC, who responded that concurrent jurisdiction would be
I

wasteful of manpower and funds, would leac' to divided responsibility, and
a

might result in bad saf,bty controls if one level of government did not have-

primary responsibility for regulation. ' lie also noted that concurrent jurls-

- n diction would subject users to the procedural burdens of dealing with dif-
+ U

ferent agencies on the same questions. Id, at 315.
.

j' After the hearings, the Joint Committee prepared 1 report favoring the.

>
'- discontinuance of authority as provided in the bill that eventually passed.

The report stated:

It is not intended to leave any room for the exercise of
dual or concurrent jurisdiction by States to control radia-1

tion hazards by egulating by-product, source, or special
nuclear materials. The intent is to have the material>

regulated ano licensed either by the Commission, or bys

the State and local gov nments, but not b', both. The
k is intended to encourage states to increase their

.wledge and capacities, and to erter into agreements to
assume regulatory responsibi,lities over such materials.

-4
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Rep. No. 870, 86th Cong.,1st Sess., reprinted in 1959 U.S. Code Cong. 4
Ad. News 2870. The report further states:

;

Subsection b. Is the principal substantive section of the
bill. It authorizes the Commission to enter into agree-
ments with Governors of individual States providing for
discontinuance of the regulatory source material [ sic},
and- special nuclear materials, in quantitles not sufficient
to form a critical mass. During the duration of such an
agreemer.t it is recognized that the State shall have
authority to regulate such materials for the protection of
pubtle health and safety from radiation hazards. Prior to
such an agreement, the Commission has the responsibilityfor the regulation of such materials. Subsection b. 1

permits the commission to discontinue its authority and
encourages states, when qualified, to assume the respon-
sibility. The hazards from the types of materials en-
wmnass by far the greatest part of the Commission's
present licensing and regulatory activities. They are

which are susceptible to regulation by the States,arens
after the State has established a program for the control
c' radiation hazards. Subsection b, provides that so long
et the agreement is in effect, the State shall have regula- .

tor, authority over these materials.

Id. at 2880.

In presenting the amendment to the Senate, Senator Anderson stated:

The bill authofbei- the Commission to enter into agree-
ments with State Governors providing for discontinuance
et certain of the Commission's regulatory authority, after
proper certification by the Governor 'and findings by the
commis sion that the State prog ram is adequate. Thes withdrawal by the commission and the correspondingassumpo ,a of responsibility by States, will be on a
State-by-State basis, beginning with those States most '

advanced in the atomic energy field and eager to assume
their responsibilities. '

105 Cong. Rec.19043 (1959). The discontinuance provision (section 274 of
the AEA, 42 U.S.C. S 2021) was enacted on September 23,.1959. Pub. L.
No. 86 373 % 1, 73 Stat. 688 (1959).

In discussions of the discontinuance provision, the NRC has stated that

"the statute authorizes a cession or turnover of federal authority, rather than

delegation, to avoid the existence of dual or concurrent jurisdiction," Federal

-5-
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Defendants' Memorandum at 19, and that "the explic.it Congressional design of

section 274 [is) to restrict the [ Nuclear Regulatory] Commission's authority

over a State program in such a manner as to leave the Commission without

authority to affect individual State licens!ng action s . " Federal Defendants'

Response in Opposition to Plaintiffs' Motion for Summary Judgment and Reply

to Plaintiffs' Opposition to Federal Defendants' Motion for Summary Judgment

(Federal Defendants' Response) at 6, Natural Resources Defense Councl/ v.

United States Regulatory Commission, No. CIV 77-240-B (D.N.M. 1978). The

NRC summed up the legislative history as follows:

The legislative history of Section 274 bears out that
Congress intends to recognize the growing interest and

O competence of the States to assume responsibility for
defined regulatory areas; to provide for a discont* nuance
of Commission authority upon a finding that the State
program is adequate; and 'to permit the Commission to
reas sert authority "only u n d e.- extraordinary circum-
stances" involving harards to the oublic health and safety .
and af ter notice and opporturoty for hearing to the State..o

Section 274 reflects -a traditional concept of " federalism"
and a sensitivity to the State role in f.ealth and safety
matterr affecting its citizenry.

Id. at 9 (citations omitted).
.. .

(C) Statutory Provis' ions for Termination of a Discontinuance Agreement.

Section 274(J) of- the AEA establishes conditions for the termination or sus-

O neasioa of a discontiauance aercement and reassertioa of the "RC s authority.

Unless there is an emergency, this action may be taken only after reasonable *

.

notice and opportunity for a hearing or upon the request of the governor of >

the affected state, if the NRC finds thtt (i) it is necessary to protect the

public health or safety, or (ii) the Agreement State has not compiled with the

statutory conditions for a discontinuance agreement. 42 U. S . C. S 2021(j).

The Department of Justice has described these requirements as follows:

The NRC must first notify the state of deficiencies in its
p rog ram, and then grant the state an opportunity for a
hearing, before revok ng or suspending all or part of the
p rog ram. Only after these procedural steps have been

-6-
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completed may-- the NRC directly enforce existing permit
conditions or impose new conditions.

Brief for Respondents at 93, Eagle-Plcher Industries, Inc. v. United States

Env/ronmental Protect /on Agency, 759 F.2d 905,922 (D.C.Cir.1985).

The NRC may not suspend or terminate a discontinuance agreement in j
1

order- to regulate a particular- site. In this regard, the Department of Jastice 1

- has stated'that:

. The legislative history of section 274 confirms tie con-'

gressional intent that the NRC's power of revocation or !

,

suspension in a non emergency situation focuses on
pros ram inadequacies and not on Individual license en-
forcement problems.

Id. at 94 (emphasis in original). The Department of Justice has ahe noted

that "[n]othing in the policy statement {of the NRC on evaiuation of Agree-

ment States' programs) len.is any support to the view th.it the Nr.C may

reassert its authority over a specific facility in a non-emergency shuation."

Id. at 95 (footnote). The NRC itself has stated that section 274fj) " dees not

provide for recapture on a finding that State action on a particular lice:ose is

not compatible with NRC*( F rogram." Federal Defendants' Vemorandam at 23i

.

(citations omitted).
,

(D):O Specific Provisions Regarding Uranium Tallings. UMTRCA added to

.the AEA provisions regarding " state compliance requirements," codified at 42
.

U.S.C. 2021(o), and the NRC's retention of certain authority over the termin-
>

- ation of a license for byproduct material, codified at 42 U.S.C. S 2021(c).

[ Also, an amendment to UMTRCA restricted the NRC's ability to terminate an

Agreement State's authority to regulate tailings under a discor.tinuance
agreement.

Under the first of taese provisions, an Agreement State mest require:

compliance with standards which shall be cdopted by the
State for the protection of the public health, safety, and
the environment from hazards associated with [byp oduct)
material which are equivalent, to the extent practicable,

-7--
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or more stt-ingent than, standards adopted and enforced
by the { Nuclear Regulator /) Commission for the same
purpose, including requirements and standards promul-
gated by the [NRC and EPA).

42 U.S.C. S 2021(o)(2) (emphasis added). Thus, the AEA, as amended by

UMTRCA, recog.11zes that standards for the control of byproduct material-in

Agreement States must bc- adopted - by the Agreement States -themselves.

Further, the amendment requires that the standards of the Agreement States

must be equivalent or more stringent than those of the NRC - but only to the

extent found practicable. The states may determine that their standards shall

be less stringent because of considerations of practicability.8

With respect to the termination of a license for byproduct material,
UMTRCA provides:

The (Nuclear P tgulatory) Commission shall also retain
authorlty unde any such agreement to maka a determina -

1

tien that .all rouilcable standards and requirements have !
..

been net prior te termination of a license for byproduct
rnaterial.

42 U.S.C. S 2021(c). This provision has different consequences in Agree-

ment and non- Ag reement- States. The reference to. " applicable" standards
,,.

recognizes that different standards will apply in different jurisdirtions. In
,

Agreement States, the standstrds that apply to byproduct materials are thoseO
adopted by the states themselves. See 42 U.S.C. S 2021(b) and (o)(2).

.

.,
.

2.- The section of UMTRCA dealing pecifically with enforcement of the EPA
standa rds , 42 U.S.C. S 2022(d), provides that Agreement States shall
implement those standards in accordance with 42 U.S.C. S 2021(o), l.e.,
the Agreement States shall require compliance with standards that shall
be adopted by the r,tates themselves and that are equivalent "to the
extent practicable" to the stan dards of the EPA.

The NMEID and NRC cite 42 U.S. C. S 2022(d) as authority for their
position that Agreement States may "directly enforce" federal standards.
However, the agencl.a do not explain how a provision incorporating the
requirement that the states adopt their own . standards can support the
agencies' position that the states should enforce federal standards. In
fact, the significance cf 42 U.S.C. S 2022(d) is just the opposite of the

- agencies' assertion.

.g.
-

. .
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Only in states where the NRC exercises regolatory authority will the NRC's,

own standards be applicable.8

] The applicability of 42 U.S.C. S 2021(c) is clouded because of an omis-
,,

sion in the final version of UMTRCA adopted by Congress.' Because of thisj

j drafting error, the statute does not specify the deter...: nation that the NRC

must make when a stabilized site will be transferred te the affected state.:
-

Even if the statute is interpreted to require tnat NRC duermine whether "all,

applicable standards" have been met in ccnnection with c/l transfers of

stabilized sitns, the requirement will have different consequences in Agree-

ment and non- Agreement States, l.e., the states' own standards will apply in
.

:.O Agreement States, and NRC's standards will apply in nor Agreement States.

-,

3. NRC may argue that " applicable standards and . eqm ements" refers to
the NRC regulations even in Agreement States, however, Representative

;
: Udall acknowledged that Agreement State Str.:.co rd s would govern

stabilization:
4

The [Nucletr Regulatory] Commis alon and the States,
i' th rough their enforcement of regulatory standards

promulgated pursuant to State or Federc.' /cw, should
begin with the: premise that where Steps can be taken to
remove the necessity for long-term maintenance, they'

should be taken Where
tha:a king long term care

tr... .

unnecessary is not practicaole, ' Commission and the<

States, with the industrv must bn pledged to minimize
O the necessity for such care,

124 Cong. Rec. 38230 (1978) (emphasis added). che clear language of, ~

the statute and the committee reports on the legislation all refer to
-

4

| " applicable standards," not " applicable NRC s tan da rds . " See H.R. /
'

Report. No. 95-1480, 95th Cong. , 2d Sess, 21 and 45, repr/nted ln 1978
'

U.S. Code Cong. & Ad. News 7443 and 7472.;
.

4. If the transfer of an active uranium mill talling: site is to a state, the
state shali assume title "following the [ Nuclear Regulatory) Commission's
determination of compliance under subsection (d) of this section." 42
U.S.C. S 2113(b)(3). But 42 U.S.C, S 21~.3 has no subsection (d).

.

4

*
e
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An amendment of UMTRCA specifies that the conditions for termination of

a discontinuance agreement apply to the regulation of uranium tailings. The '

anendment provides that the authority of an Agreement State over byproduct

material may be terminated, and the NRC may exercise author!ty over such

material, only if the NRC has compiled with the requirements for termination

of a discontinuance agreement under section 274(j)- of the AEA. See 42 !

! U.S.C. 5 2021 note, and ciscussion in section ll(C), above.

Ill. New Mexico Discontinuance Agreement and Tallings Regulations

Effective May 1, 1974, Governor King and the AEC entered into an

" Agreement Between the United States Atomic Energy Commission and the

O State a sw wxim for oisentineance ef Certain Commission Reeuiaterv
-

A Jthority and Responsibility Within 'the State Pursuant to Section 274 of the

Atomic En:rgy Act of 1954, as Amended." 39 Fed. Reg. 14743 (1974). This

agreement provides in part that "the Commission shall discontinue, as of the

e!#ective dato of this Agreement,- the regulatory authority of the Commission

in [New Mexico] under Chapters 6, 7, and 8, and Section 161 of the (Ator.ic
Energy) . Act .with respect to [byp roduct, source and special nuclea r)
m ate rials . " '

O in June 1981, the NMElB held hearings on the NRC regulations (subs e-

quently withdrawn) under UMTRCA. The NMElB found that the NRC reguia- '

.

tions wera impracticable for New Mexico, and on September 11, 1981 the '

NMElB adopted somewhat different regulations that are "to the extent practic-

able for New Mexico, equivalent tc or more stringent than the . . . NRC

criteria." NMEIB, Amended Radiation Protection Regulations and Statement of

Reasons for Their Adoption 2-5 (1981). These regulations are included in

N rw Mexicn's Radiation Protection Regulations, primarily in Part 12, "Stabili-

zation of-Radioactive Milling Waste Retention Systems'."
/.
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IV. Authority of the NRC in New Mexico

in the fou r years since the NME!B adopted regulations governing

uranium tallings stabilization, the NRC's memorandum to New Mexico end other

j Agreement States is the first indicatien of the NRC's claim that NRC
standards are applicable in New Mexico. The uranium milling companies in

New Mexico have operated under the reasonable assumption that they are

required to comply only with New Mexico's regulations.

The NRC rever appealed New Mexico's regulations governing uranium
'

tallings stabilization or took the steps required, uncer 42 U.S.C. S 2021

note, to exercise its own authority over byproduct material in New Mexico.

New Mexico's Environmental improvement Act provides that any " person who

; is or may be affected" by any regulation adopted by the NMElB may appeal
.

the regulation by filing a noti.:e of ar.pm! with the Court of Appeals within,

thirty days after the regulation has beer. - officially filed. : ection 74-1-9.H

and I (NMSA 1978). The NRC participtied in the hearings of the NMElB that

led- to the adoption of the stabilization r, ulations and did not appeal those
,

regulations. Even if tJre NRC is deemed a " person who is or may be

affected" by the NMElB's stabilization r.gulations, the time for NRC to appeal
,

the 1981 action of NMElB has long since exp' red,

- '.Q
4

As noted above in the discussion of the conditions for terminating a
1

-

discontinuance agreement (section ll(C)). the federal government has taken
p..

'

the position that the NRC may not reassert its authority over a specific

Scility except when there is an emergency The power of the NRC to reas-

sert its authority in New Mexico with respect to the regulations governing
'

- tailings stabilization, or any other aspect of New Mexico's radiation protection
1

p rog ram, is conditioned upon t,e NRC's compliance with the conditions under
:

section 274(J) of. the AEA, 42 U.S.C. b 2021(j), for, termination or suspension

of a discontinuance agreement. NRC has not taken the steps required under

-11-
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section 274(j), nor does the agency purport to have done so.

Consequently, NRC has no authority to regulate New Mexico f:cilities,

and the operation of those facilities is governed by New Mexico's Rediation

Protection Regulations. The extent of NRC's authority with respect to facili-
ties in New Mexico is to make a determination whetner the stabilization pro-

grams submitted by the operators will comply with the applicable regu! .tlons,

f.e., New Mexico's Radiation Protection Regulations.

V. Authority of the Environmental improvement Civision

The authority of the NMElO is limited to that conferred upon the agency

by statute. "Admhistrative bod:ss can properly act only w: thin the acope of
0'

the authority prescribed by statute." La Jara i.and l''sv. v. Bernatllio Cty.

Assess. , 639 P.2d 605, 607 (N.M. App. 1982); see also Verme/o Club v.

French, 85 P.2d 90 (N.M.1938): Maxwell Land Grant Co. v. Jone. . ll3 P.

1034 ('N . M. 1923) . " Administrative agencies are creatures of statute +nci their

power is dspendent upon statutes, so that they must find .vithin the statute

warrant for the exercise of any authority which they claim." 1 Am Jr. 2d, ,

Administrative Law S 70 (1~962). ,,

The NMEID is a creature of New Mexico's Environmental improvement Act

(] and, of special elevance here, Radiation Protection Act. Thus, the NMEID

must find its authority, if any, to impose the stabilization standards of the

NRC or EPA within these statutes, notwithstanding NRC's unsupporteci cirims -'

to the contrary.

Under the Environmental Improvement Act, the NMEID is authorized to

enforce the regulations promulgated by the NMElB, with the adv'ce and

consent of the Radiation Technical Ad my Council (RTAC), :nd the

environmental management laws for which the NMEID is responsible, and to

have such other powers as may be necessary and' appropriate to exc-cise the

-12-
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powers and duties delegated to the NMEID. Sections 74-1-6.E and H, and

74-3-5 (NMSA 1978). The environmental management laws for which the

NMEID is responsible are specified and include the Radiation Protection Act,

but not the Atomic Energy Act. See section 74-1-7. A (NMS A 1978) . The

NMEID is directed to enfo ce regulations and standards in th areas of
<

" radiation control as provided in the Radiction Protection Act . " Id.
(emphasis added).

The Radiation Protection Act provides that the NMEID "shall issue
licenses In accordance with procedures prescrit sd by regulation of the. . .

(NMEIB)." Section 74 3 9.B (NMS A 1978). The director of the NMEID is

authorized to issue an order to cease and desict or to revoke a license upon a

finding that a parson ic violating or threatens to violate a condition of the

license or a reg.ilation e' +.he NMElB. Sections 74-3-11. A (NMS A 1978) . The

NMEID is authoris.ed to !.eak injunctive relief from "any violation or threatened|

* violation of regulations, ales or orders adopted pursuant to the provisions of

the Radiation Protection Act." Section 74 -3-11. C (NMSA 1978). Only the

NMElB, with the advice :amd' consent of the RTAC, has authority to promul-

5gate regulations under the Radiation 1 rotection Act. See section 74-3-5

(NMSA 1978). Finally, thn nadiation Protection Act provides that:
'

For the duration of (a discontinuance) agreement, the
(NMElB) shall have authority to regulate the radioactive -

materials covered by the agreement for the protection of
the pub.ic health and safety and the environment from >
radiation hazards.

Section 74-3-15 (NMSA 1973).

Thus, the statutory nd sole author!ty of the NMEID with respect to

providing protection from radiation hazards is limited to implementing the

regulations adopted for this pu rpose by the NMElB with the advice and

consent of the RTAC, l.e. the Radiation Protection Regulations. See Kerr-
McGee Nuc. Corp. v. New Mex. Env. Imp., 637 P.2d 38, 46 (N.M. App.

-13-
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1981).- The RTAC has not given its advice and consent with respect to any

regulations of the NRC or EPA, nor has the NMElB cdepted any such regula-

tions. In fact, the NRC regulations were specifically rejected by the RTAC

and NMElB. Thus, the NMEID has no power to require compilance with

regulations of the NRC or EPA._ The New Mexico legislature has specifically,

_ confirmed in section 74_-315 (quoted above) the the NME!B-has the authority

to regulate radioactive materials during the duration el the discontinuance

agreement with the NRC.

The NRC has stated that "[u)nder a State [ Disc.ontinuance) Agreement,
,

federal jurisdiction is terminated, and the State assumes jurisdiction under its

sovereign police powe ." Federal Defendant's Memorarduri at 18. Indeed, an

administrative age sy of New Mexico does not derive it: powers from a federal

agency or an act of Congress. See Un/ted States v Sutler, 297 U.S. 1

(1936); Boeing Aircraft Co. v. Reconstructio , Finon::e Corp., 171 P.2d 838

(Wash,1946), opp. d/sm. 330 U.S. 803 (1941). Its ,uwers must be derived

b from the state constitution or statutes.

The limitation of state administrative authority to that delegated by state
'*

statute has been confirmed in New Mexico in i matter similar in some respects

to the current attempt 'by the NMEID to impcse federal standards on tailingsO stab \llzatlon. In Public Serv. Co. of N.M. v. New Mexico Envir. Imp. Bd.,
.

.

549 P.2d 638 (N.M. App.1976), the NMElB had amended the state air quality
s

regulations to impose more stringent federal standa rds . (The NMEID is

currently attempting to impose more strir,,ent federal stabilization require-

ments that the NMElB has not even adopted and, indeed, has expressly

rejected.) The court in Publ/c Serv. Co. found that the NMElB's mandate to

prevent or abate air pollution did not authorite the adoption of regulations as

strict-as the federal standards for reasons nct proyided in the state statute.
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The court rejected the NMElB regulations on the basis that "[ajdministrative

bcdles are the creatures of statutes. As such they have no common law or

innerent powers and can act only as to those matters which are within the

scope of the authority delegated to them." 549 P.2d at 641. '

IV. Conclusion

Stabilizt. tion at the " active" uranium mill tailings sites in New Mexico is

subject only to the Radiation Protection Regulations adopted by the NMElB.

Neither the NRC nor the NMEID may impose f deral standards in New Mexico.

The NRC'u essertions in its memorandum to Agreement States are both in-

cc crect: Naw Mexico has the authority only to enforce its own state reguia-

[] tions, and eny imposition by NRC of EPA and NRC regulations in New Mex:coi

w. uld be unluwful. The NRC's auth'ority with respect to the stabilization of.

ari active uranium mill tailings site in New Mexico is restricted to determining
w" ether c.- n A the stabilization complies with the Radiation Protection Regu'a-
tions . Th: hMEID's authority is restricted to the enforcement of the Radia-

tie n Proter.. lor. Regulations.

i.

October 17. 1985

O
V
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_ __

5. Any c,rder by the NMEID directing a licensee to comply vith EPA or NRC
regulaticnr. governing disposal of uranium mill tailings would oe
" licensing action" within the meaning of Section 74-3-9.E and appealable
to the district cou rt in Gallup. See United Nuclear Corporation v.
Denise hrt and Environmental Improvement Division, No. 7878 (N.M.
Court of Appeals, June 5,1985).
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