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STEPHENSON, CARPENTER. CROUT & OLMSTED

Applicable Standards for the Stabilization of Uranium
F

Mill Tailings in New Mexico

Introduction

As an Agreement State under the Energy

Mexico adopted its Radiation Pre with requirements thsa

specifically govern the stabilizatic

mill tailings., See New Mexice

Environmental Improvement Board Radiation Protection Regula-

tions, Part 1° New Mexico s cordance with the Uraniunm

Mill Tailings Radiation Cq which provides that

eement State must standards that shall be

"adopted by the State" and the extent practicable

'

stringent than" the aridards v the Nuclear Regulatory Commis-
- ¢ Y

vlan Aaans ' " ; A9
taclion Agency See “4

The New Mexico Division ("NMEID") now

takes the position, however, that the of uranium mill tailings in

New Mexico must comply with the standarcds adopted by the

NRC and EPA In support o ition, e NMEID cites a memorandum in

which the NRC asserts tha States have the responsibility

directly from the Atomic force the EPA regulations and

conforming regulations or

revise their own state 's$, anrd reviewing Agreement States

to terminate wuranium mil licensee and NRC

stancards where Agreement Stite stands . less restrictive See

Memorandum dated March 22, 1965, from NRC, to

Colorado, Texas, New Mexico and Washing*:
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responsibility in the atomic energy field to the s‘ates when they became
competent to exercise such responsibility., Sce Fede a'-Stote Relationships in
the Atomic Energy Field: Hearings before the Joint Committee on Atomic
Energy, 86th Cong., 1st Sess. 27 (1859). 1a June 1857, the Atomic Energy
Commission (AEC) proposed alternative legislition that would authorize con-
cuitent federai-state jurisdiction but would not permit ‘he AEC to withdraw
from any of its regulatory responsibilities, even in states having very good
radiation regulatory programs. /d. at 293. In May 1959, however, the AEC
proposed legislation providing for the discontinuance of ‘ederal authority, id.
at 204, which was the approach proposed eirlier by Senator mnderson and
eventually adopted by Congress.

During the 1959 hsarings of the Joint Committee, Commissioner Graham
was asked why he now preferred the discont nuance of authority rather than
concurrent jurisdiction. He referred this qua tion in part to Mr, Lowenstein,
counsel for the AEC, who responded that concurre : jurisdiction would be
wasteful of manpower and funds, would leac to diyv.cded responsibility, and
might result in bad safety “controls if one level of government did not have
primary responsibility for regulation. 'Ho alio noted that concurrent juris-
diction would subject users to the procedural burdens of dealing with dif-
ferent agencies on the same questions. /d. at 315.

After the hearings, the Joint Commitiee prepared 3 report favoring the
discontinuance of authority as provided in the bill that eventually passed.
The report stated:

It is not intended to leave any room for th: exercise of
dual or concurrent jurisdiction by States to control radia-
tion hazards by cegulating by-product, source. or special
nuclear materials. The intent is to have the material
regulated anc licensed either by tie Commission, or by
the State and local gov -aments, Ltut not L. both. The
- is intended to encourage states to increase their

wledge and capacities, and to erter intc agreements to

assume regulatory responsibilities over such maisrials.

-4
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Only in states where the NRC exercises regulatory authority will the NRC's
own standards be applicable.?

The applicability of 42 U.S.C. § 2021(¢) is clouded because of an omis-
sion in the final version of UMTRCA adopted by Congress.* Because of this
drafting error, the statute does not specify *he deter...nation that the NRC
must make when a stabilized site will be transferrec tc the affected state.
Even if the statute is interpreted to require that NRC diiermine whether “all
spplicable standards" have been met in ccnnection with ol transfers of
stabilized sitvs, the requirement will have different consequences in Agree-
ment and non-Agreement States, /.e., the stites' own standards will apply in

Agreement States, and NRC's standards will apply in nor -Agreement States.

3. NRC may argue that "applicable standards and cequi~ements” refers to
the NRC regulations even in Agreement States. i:owever, Representative

Udall acknowledged that Agreement State Sts.curds would govern
stabilization:

The [Nucle:r Regulatory] Commisiion enc tie Stotes,
through their enforcement of egulatery standards
promulgated pursuant to Stote or Federc' lew, should
begin with the“prémise that where steps car. be taken to
remove the necessity for long-term maintunance, they
should be taken . . . . Where making long-term care
unnecessary is not practicapie, th: Commission and the
Stotes, with the industrv must b» pledge. tc¢ minimize
the necessity for such care.

124 Cong. Rec. 38230 (1978) (emphasis added). he clear language of
the statute and the committee reports on the legisiation all refer to
"applicable standards,” not "applicable NRC standards."” See H.R.
Report. No. 95-1480, 95th Cong., 2d Sess. 21 and 4%, reprinted in 1978
U.S5. Code Cong. & Ad. News 7443 and 747%.

4. It the transfer of an active uranium mnill tailings site is to a state, the
state shali assume title "following the |Nuclear Regulatory] Commission's
determination of compliance under subsection (d) of this section." 42
U.S.C. § 2113(b)(3). But 42 U.S.C. § 21 3 has nc subsection (d).







IV. Authority of the NRC in New Mexico

In the four years since the NMEIB adopted regulations governing
Jranium tailings stabilization, the NRC's memorandum to New Mexico and other
Agreement States is the first indication of the NRC's claim that NRC
standards are applicable in New Mexico. The uranium milling companies in
New Mexico have operated under the *nisonable assumption that they are
required to comply oniy with New Mexico's regulations.

The NRC rever appealed New Mexice's regulations governing uranium
tailings Istabilization or took the steps required, uncer 42 U.S.C. § 2021
note, to exercise its own authority over byproduct material in New Mexico.
New Mexico's Environmental Improvement Act provides that any "person who
is or may be affected" by any regulation adopted by the NMEIB may appeal
the regulation by filing a notize of arun:! with the Court of Appeals within
thirty days after the regulaticn has Loer officially filed. . ection 74-1-8.H
and | (NMSA 1978). The NRC particip:.ed in the hearings of the NMEIB that
led to the adoption of the stabilization r ulations and did not appeal those
regulations. Even if the NRC is ceemed a "person who is or may be
affected” by the NMEIB's stabilization r:gju!atiom, the time for NRC to appeal
the 1881 action of NMEIB has long since eapired.

As noted above in the discussion of the conditions for terminating @
discontinuance agreement (section [1(C)) the federal government has taken
the position that the NRC mzy not ressse~t its authority over a specific
“acility except whe there is an emergernc, The power of the NRC to reas-
sert its authority in New Mexico with respect to the regulations governing
tailings stabilization, or any other aspect of New Mexico's radiation protection
program, is conditioned upon tie NRC's compliance with the conditions under
section 274(j) of the AEA, 42 U.S.C. & 20:1(j), for termination or suspension

of a discontinuance agreement. NRC h=s not taken the steps required under
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