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654, 659 (10th Cir. 1977). Further, even if the deleted portion
was written by legal staff, it can only be withheld as attorney
work-product if it involves "the attorney's theory of the case
and his litigation strategy"; given the nature of this
memorandum, we consider it highly unlikely that the deleted

port. n falls within that privilege. E.g., Sears Roebuck & Co.,
421 ° &t 154, 95 5.CL. at 1518,

EXFMPTION S IS NOT OTHERWISE APPLICABLE IN THIS CASE

The cou ‘'ts have established, as a fundamental premise
ot FOIA, that records must be released unless they squarely fall
within an exempticn. E.g., Coastal States Gas Corp. V.
Department of Enerqgy, 617 F.2d 854, 868 (D.C. Cir 1980) ("We
reemphasize the narrow scope of Exemption 5 and the strong policy
of the FOIA that the public is entitled to know what its

government is doing and why.") ("Cocastal States").

In a recent D.C. Circuit case addressing the standards
to be applied in determining the validity of an agency's decision
to withheld a document under Exemption 5, the court stated that
"[tlhe law speaks clearly on this issue. An agency may withhold

a document under Exemption 5 when it is both predecisional and
deliberative." Formaldehyde Institute v. Department of Health
and Human Services, 889 F.2d 1118, 1120 (D.C. Cir. 1989) (emphasis
added); see also NLRB v. Sears, Roebuch & Co., 421 U.S. 132, 150-
83, 85 8.,Ct. 1504, 1%5)6~17, 44 L.EQ. 29 (1979%5) ("Sears"): Bsnats
of Puerto Rico v, U.S, Department of Justice, 823 F.2d 574, 585~
86 (D.C. Cir. 1987); Arthur Andersen & Co. v. lnternal Revenue
Service, 679 F.2d 254, 257 (D.C. Cir. 1982); Coasta)l States, 617
F.2d at 866 ("we look to whether the document is 'predecisional'
- whether it was generated before the adoption of agency policy =~
and whether the document is 'deliberative' - whether it reflects
the give and take of the consultative process" (emphasis
original)); Jordan v. U.S. Department of Justice, 591 F.2d 753,
774 (D.C. Cir. 1978) ("two prerequisites must be met . . . the
document must be 'predecisional' [and] the communication must be
'deliberative'") ("Jordan"). Thus, before the documents may
legitimately be withheld under the deliberative process
privilege, the NRC must demonstrate that they are both
"predecisional" and part of the agency's "deliberative" process.
Neither requirement is met in this case.

The NRC alsc may not be able to properly characterize
the records as part of the deliberative process. See Coastal
States, 617 F.2d at 868.
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which must be present before an agency can justifiably withhold
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The policy considerations outlined in Coastal States,

as part of an agency's deliberative process have no

applicability in this case:

617 F.2d @
772~74.

(Exemption 5) serves to assure that
subordinates within an agency will feel free
to provide the decisionmaker with their
uninhibited opinions and recommendations
without fear of later being subject to public
ridicule or criticism; to protect against
premature disclosure of proposed policies
before they have been finally formulated or
adopted; and to protect against confusing
issues and misleading the public by
dissemination of documents suggesting reasons
and rationales for a course of action which
were not in fact the ultimate reasons for the
agency's action.

6 (emphasis added); see also, Jordan, 591 F.2d at

V. CONCLUSION

For the foregoing reasons, you should reverse the

decision denying release of the requested records. I would

appreciate your expediting the consideration of this appeal and I

will expect to receive your decision within twenty (20) working
days as required by FOIA and NRC regulations. 10 C.F.R. §
9.29(b) (1990).
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