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This letter has two purposes first, to provide some addi-
tional information which confirms the necessity for this Board to |

;
, modify its 15-day discovery period set for the EBS and hospital i

evacuation proceedings; and, second, to respond very briefly to
l the filings taade by LILCO and the Staf f late yesterday attacking'

the Governments' March 1 Response to the Board's Request for !"

Schedule Proposals. '

i4

The 15-Day Discovery Periods Will Deprive the Governments
; of Their Richt to a Hearino
i !

The Governments explained in their March 1 Response why
.

|
;

the Board's imposition of a 15-day discovery schedule, to run -

simultaneously for both the EBS and the hospital evacuation pro-
ceedings, is unnecessary, unreasonable, irrational, unfair,
unworkable, contrary to the NRC's regulations, and violative of

,

the Governments' due process rights. We do not repeat here the
I discussion contained at pages 10-20 of that Response, but must

emphasize that every point made there remains valid and ccm- ,

;pelling. Having received additional discovery materials from :
j LILCO on both the EES and hospital evacuation issues, however,

the Governments can now supplement that Response and be even more i
J specific in advising the Board as to why its proposed 15-day

discovery schedules must be extended. i

1 First, with respect to the hospital evacuation proceeding,
a the evacuation time estimate data provided by LILCO to date is '

g not very illuminating standing alone. Based upon a preliminary ireview of the many pages of LILCO calculations and data that have;

) .
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been produced, one of the Governments' experts has informed
counsel that it is impossible to evaluate the validity of LILCO's
conclusions drawn from such calculations and data absent certainadditional information. Such information, concerning the method-
ology, the data and the calculations themselves, could probably
be obtained through interrogatories, or through depositions of
the LILCO employees who appear to have prepared the documents.
At any rate, counsel for the Governments are in no position to
conduct a meaningful or productive deposition of LILCO's expert
witness, Mr. Lieberman, concerning his conclusions, without
having first (1) obtained the information necessary for their own
expert consultant to understand the underlying data, (2) per-
mitted that consultant to review and evaluate such informationand data, (3) met with that consultant so he can advise counsel
as to the meaning and significance of the LILCO materials, and
(4) prepared to conduct the deposition of Mr. Lieberman.

It is not possible to accomplish the discovery, review,
consultation, and deposition preparation, necessary to enable
counsel to conduct a meaningful discovery deposition of an expert
witness, in the five business days available between now and
Friday, March 11, when LILCO has offered to make Mr. Lieberman
available to be deposed. This is particularly true in light of
the other discovery, appeal, and litigation obligations which
have been imposed on the Governments' counsel by this Shoreham
licensing proceeding -- as already discussed at some length in
the Governments' March 1 filing.17

Second, with respect to the ESS issue, the Governments have
not yet had an opportunity to discuss in any detail with the
appropriate expert consultants the technical materials provided
by LILCO in support of its new EBS proposal.2/ In fact, they

1/ For these same reasons, it is not possible to go forward
with the deposition of the Staff's witness on the hospital evacu-
ation proceeding, Mr. Urbanick. At this time, the Staff has of-
fered to make Mr. Urbanick available for deposition on only one
day during the 15-day discovery period -- temorrow, March 4. As
the Governments made clear in their March 1 Response, a deposi-
tion of Mr. Urbanick at that time simply would not be productive
or meaningful, because the Governments will not have had the time
or the necessary materials to perform the preparation required to
take Mr. Urbanick's deposition.

2/ Some of these materials were just produced by LILCO late
(footnote continued)
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have not yet had an opportunity even to meet with such experts to
determine if they can be helpful as consultants or perhaps wit- !
nesses on the technical matters raised !y the LILCO analyses,
although we hope to be able to schedule such meetings for some-
time during the next week.1/

Counsel for the Governments are in no position to conduct a
meaningful or productive deposition of LILCO's technical expert
witness, Mr. Dippell, concerning his technical analyses or his
conclusions, without having first (1) retained their own expert
consultants, (2) permitted such consultants to review and evalu-
ate the LILCO analyses and conclusions and obtain by discovery
whatever additional facts and data the consultants may need to
understand the LILCO analyses, (3) met with the consultants so
counsel can be advised as to the meaning and significance of the
LILCO materials and conclusions, and (4) prepared to conduct the
deposition of Mr. Dippell.

In light of the obligations related to school discovery and
i other ongoing and pending litigation in this licensing proceed-

ing, it will be impossible for the Governments to accomplish the
retention of experts, discovery, review, consultation, and depo-
sition preparation, necessary to enable counsel to conduct a
meaningful discovery deposition of an expert witness, in the
three business days available between now and Wednesday, March 9,

(footnote continued from previous page)
yesterday. At this time, counsel for the Governments have not
had any meaningful opportunity to review the materials. Clearly,
it will also be necessary to subject the technical data produced
by LILCO to expert review and analysis.
1/ Indeed, the attorneys who will be taking the lead in han-

i dling the EBS issues have, since the Board's February 24 Order on
l the EBS matter was issued, had to devote almost full time to com-

pleting discovery in the schools evacuation proceeding (i.e.,
preparing for and defending depositions of Dr. Suprina and

!
Mr. Smith on February 25, Dr. Turner on February 26, and Dr. Muto
on February 29, responding to LILCO interrogatories and requests
for admissions, and otherwise answering LILCO's unending stream
of school-related discovery demands, many of which have been made
during the depositions of Suffolk County's witnesses, and then
followed up by letter requests. Notwithstanding the hectic pace
of the school-related di,scovery, counsel for the Governments were
able to send out some preliminary interrogatories and document
requests in the EBS proceeding on February 29.

_ __ _ __ _ -_______ _____________ _ _____ __ ________ _ _ ________________ ______ _
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which is the latest date that LILCO has offered to make
Mr. Dippell available to be deposed, or even by March 14, the
close of the Board's 15-day discovery period.

Third, as the above discussion makes clear, the Governments
will not be able to identify or to make decisions concerning
witnesses they intend to call in the EBS or hospital evacuation
proceedings -- much less make these presently undetermined per-
sons available to be deposed -- by the end of the Board's 15-day'

discovery period.1/ This should concern LILCO, because ab9ent an
extension in the discovery period, it will have no opportunity go
depose the witnesses to be called by the Governments at trial.1/

The Governments have the right to a fair hearing in the EBS
and hospital evacuation proceedings. This Board cannot ignore
that right, or reduce it to a meaningless charade by arbitrary
and irrational procedural rulings which defy reason and have no
valid basis. If this Board refuses to extend its 15-day discov-
ery periods, it will make a mockery of these proceedings. Such a
ruling will deprive the Governments of their guaranteed rights to;

conduct meaningful discovery, to prepare their affirmative case,
to present evidence at the hearing, and otherwise to exercise
thtir due process rights as intervenors in this licensing pro-j

; ceeding.

The LILCO and Staff Reclies Are Inaccurate and Inacorooriate
We do not respond at length or in 'etail to the many un-

founded allegations, mischaracterizations, and spurious attacksa

on the Governments' counsel which are contained in the LILCO
i Reply. A few of LILCO's comments, however, cannot go unanswered.

1. The suggestion that with respect to the EBS and hospi-,

tal evacuatian issues the Board should "presum(e] conclusively,

that all parties were ready to go to trial on these issues four

1/ As noted, with respect to the EBS matter, counsel will not
even be able to meet with potential witnesses until next week at
the earliest.,

) 1/ The alternative ruling frequently advocated by LILCO --
: imax, that the Governments should be prohibited from calling as
1 witnesses any persons not designated during the identified
i "discovery period" -- would be an even more blatant violation of

the Governments' rights than the Board's arbitrary establishment
of the 15-day discovery period.

L -- ._ - - _ - . - _ - - .- -
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years ago" (LILCO Reply at 2) is vacuous. The parties did go to
trial on LILCO's 1984 EBS and hospital proposals; the flaws in
those proposals required LILCO to try again. LILCO's proposalsat issue now are completely new. Moreover, in their March 1
Response (at pages 15-16) the Governments explained why LILCO's
assertion that the late 1987 filing of its summary disposition
motions should have caused the Governments to begin trial prepa-
ration (LILCO Reply at 2) is without basis and must be rejected.

2. LILCO's criticisms of the Governments' proposed dis-
covery periods are disingenuous; they ignore the fact that prior
to the Board's announced 15-day discovery periods, LILCO itself
had proposed a discovery period of 45 days for those two issues.

3. This Board must reject out of hand LILCO's thinly
veiled, but wholly unsupported and unsupportable accusation, that
counsel for the Governments have lied in describing the resources
available for the myriad ongoing proceedings in this Shoreham
case (LILCO Reply at 2). The Governments have supported their
statements and their position with facts, with logic and with
law; LILCO's glib accusatory rhetoric fails to acknowledge the
factual, substantive and legal bases for the Governments' state-
ments, even though those bases were clearly stated in the Govern-
ments' March 1 Response.

4. LILCO's arguments that the FEMA review of Revision 9 is
irrelevant, and that discovery of FEMA somehow requires a showing
of "good cause" (LILCO Reply at 5) are also disingenuous and
wholly without basis. First, LILCO is the one who has demanded
that FEMA conduct a review of its Revision 9. Clearly, LILCO
recognizes that such a review is essential to its license appli-
cation. Second, the regulations themselves provide that FEMA
findings constitute a rebuttable presumption in licensing pro-
ceedings; as LILCO well knows from the prior litigation on the
eight earlier versions of its Plan, the FEMA findings, and testi-
mony by FEMA witnesses concerning them, will be a part of the
evidentiary record. FEMA witnesses are entitled to no immunity
from discovery, nor can their opinions, or FEMA findings, be
shielded from discovery. The Governments -- and LILCO as well --
are entitled to discovery in order to prepare their case, as
necessary, to rebut the presumption afforded the FEMA findings.
Third, again as LILCO well knows, there has never been a question
in these proceedings about the entitlement of the Governments to
depose the FEMA witnesses prior to trial, and to obtain document
discovery concerning RAC reviews.



s

.

KIRKPATRICK & LOCKHART$

James P. Gleason, Chairman
Dr. Jerry R. Kline
Mr. Frederick J. Shon
March 3, 1988
Page 6

Little need be said regarding the Staff's March 2 "Partial
Response." Simply put, the Staff's suggestion that the Board's
February 8 Memorandum and Order prohibits the Governments from
seeking -- and the Board from reconsidering and granting --
extensions of the 15-day discovery periods imposed by the Board
in its February 24 hospital evacuation and EBS rulings is off
base. The Board's February 8 Order was rendered in connection
with the Contention 25.C remand proceeding. Nothing in that
Order suggested that the parties were to be forever barred from
seeking time extensions, irrespective of the issue or the circum-
stances giving rise to the relief sought. Indeed, such an order,
if rendered, would have to be viewed as an infringement of the
parties' basic and fundamental rights to a fair proceeding. The
Staff's views therefore warrant no consideration by the Board.

The Governments do not respond herein to LILCO's views on
the Governments' March I hearing-related scheduling proposals.
Should the Board decide to consider LILCO's Reply on that matter,
however, the Governments request that the Board advise counsel so
a response to LILCO's arguments can be provided for the Board's
consideration.

Sincerely,

L c , db
Karla J. Letsche

KJL/ sir

cc: All Counsel (by telecopier)

, ..
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION OFFICE OF EEudIAhi
00CK[ilNG & SEi'VICL

Before the Atomic Safety and Licensina Board BRANCH

)
In the Matter of )

)
LONG ISLAND LIGHTING COMPANY ) Docket No. 50-322-OL-3

) (Emergency Planning)
(Shoreham Nuclear Power Station, )

Unit 1) )
)

CERTIFICATE OF SERVICE

I hereby certify that copies of GOVERNMENTS' MOTION FOR EXTENSION
OF TIME FOR DISCOVERY ON HOSPITAL, EMERGENCY BROADCAST SYSTEM,
AND SCHOOL ISSUES have been served on the following this 8th day
of March 1988 by U.S. mail, first class, except as otherwise
noted.

James P. Gleason, Chairman * Mr. Frederick J. Shon*
Atomic Safety and Licensing Board Atomic Safety and Licensing Board
513 Gilmoure Drive U.S. Nuclear Regulatory Commission
Silver Spring, Maryland 20901 Washington, D.C. 20555

Dr. Jerry R. Kline* William R. Cumming, Esq.*
Atomic Safety and Licensing Board Spence W. Perry, Esq.
U.S. Nuclear Regulatory Commission Office of General Counsel
Washington, D.C. 20555 Federal Emergency Management Agency

500 C Street, S.W., Room 840
Washington, D.C. 20472
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Fabian G. Palomino, Esq.** W. Taylor Reveley, III, Esq.**
Richard J. Zahleuter, Esq. Hunton & Williams
Special Counsel to the Governor P.O. Box 1535
Executive Chamber, Rm. 229 707 East Main Street
State Capitol Richmond, Virginia 23212
Albany, New York 12224

Joel Blau, Esq. Anthony F. Earley, Jr., Esq.
Director, Utility Intervention General Counsel

I N.Y. Consumer Protection Board Long Island Lighting Company
Suite 1020 175 East Old Country Road
Albany, New York 12210 Hicksville, New York 11801

E. Thomas Boyle, Esq. Ms. Elisabeth Taibbi, Clerk
Suffolk County Attorney Suffolk County Legislature
Bldg. 158 North County Complex Suffolk County Legislature
Veterans Memorial Highway Office Building
Hauppauge, New York 11788 Veterans Memorial Highway

Hauppauge, New York 11788

Mr. L. F. Britt Stephen B. Latham, Esq.
Long Island Lighting Company Twomey, Latham & Shea
Shoreham Nuclear Power Station 33 West Second Street
North Country Road Riverhead, New York 11901
Wading River, New York 11792

Ms. Nora Bredes Docketing and Service Section
Executive Director Office of the Secretary
Shoreham Opponents Coalition U.S. Nuclear Regulatory Comm.
195 East Main Street 1717 H Street, N.W.
Smithtown, New York 11787 Washington, D.C. 20555

Alfred L. Nardelli, Esq. Hon. Patrick G. Halpin
Assistant Attorney General Suffolk County Executive
New York State Department of Law H. Lee Dennison Building
120 Broadway Veterans Memorial Highway
Room 3-118 Hauppauge, New York 11788
New York, New York 10271

MHB Technical Associates Dr. Monroe Schneider
1723 Hamilton Avenue North Shore Committee
Suite K P.O. Box 231
San Jose, California 95125 Wading River, New York 11792

Mr. Jay Dunkleburger Edwin J. Reis, Esq.
New York State Energy Office George E. Johnson, Esq.*
Agency Building 2 U.S. Nuclear Regulatory Comm.

'

,Empire State Plaza Office of General Counsel
Albany, New York 12223 Washington, D.C. 20555
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David A. Brownlee, Esq. Mr. Stuart Diamond
Kirkpatrick & Lockhart Business / Financial
1500 Oliver Building NEW YORK TIMES
Pittsburgh, Pennsylvania 15222 229 W. 43rd Street

New York, New York 10036

Douglas J. Hynes, Councilman .Mr. Philip McIntire
Town Board of Oyster Bay Federal Emergency Management
Town Hall Agency
Oyster Bay, New York 11771 26 Federal Plaza

New York, New York 10278

h *

L a w r e n c e C o e L a'n p h d r
KIRKPATRICK &-LOCKHART
1800 M Street, N.W.

,

South Lobby - 9th Floor
Washington, D.C. 20036-5891 ;

* By Hand
** By Telecopy (cover letter and motion;

attachments by regular mail)
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