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UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEW HAMPSHIRE

In re:

PUBLIC SERVICE COMPANY OF NEW RAMPSHIRE, BKfS8-00043
Debtor

MEMORA!EM OPINION ON PLAN EXCLUSIVITY EXTENSION

This chapter 11 case was commenced by a voluntary petition filed by

the debtor on January 28, 1988. Accordingly, the debtor's statuto y

120-day exclusive period within which to file a plan of teorganization

under 1121(b) of the Bankruptcy Code was schedulec' to expire on May 27,

1988. On April 28, 1988 the debtor file j a motion for an eight-month

extension of its exclusive period to file a plan, i.e., an extension to

January 27, 1989. Section 1121(d) of the Code provides that the court

nay "for cause" reduce or increase the 120-day period after aporopriate

notice and herring.

Aftet due notice, an all-day evidentiary hearing was held before

the court o r. May 19, 1988 to consider the debtor's request for an

extension of the statutorily-pres:ribed ex lusivity period. Two

representatives of First Boston Corporation, an investment banking firm

appointed by the court as the debtor-in-possession's financial advisor,

testified at length as to organizational activities in getting ready to

formulate a plan of reorganization on behalf of the debtor. The

1. The Bankruptcy Code appears in Title 11. U.S. Code as sections
101 et. seq. This opinion will use the Bankruptcy Code $
section numbers only for easy reference. )
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assistant treasurer of the debtor was called to testify in detail as to

a "base line" computer program that had been developed during the course <

of the proceedings to provide all interested parties with a .

computerized, schecatic picture of the debtor's current financial and

operational condition. This base line "model" of the debtor and its

existing operations was on the verge of co=pletion at the time of the

hay 19, 1988 hearing. The model was to be made available to all

qualified negotiating parties, who could then run their own assumotions

for an appropriate plan on the debtcr's main frame computer in order to

evaluate their options and alternative approaches to a reorganization

plan.

The debtor's president and chief executive officer was called to

testify as to various problems that led the debtor into this chapter 11

reorganization filing. He testified that the debtor had a very sound

core operation with regard to its electrical generating and dis:ribution

system, except for unresolved regulatory and licensing problems

regarding its completed but not fully licensea nuclear power plant

located at Seabrook, New Hampshire. He also testified as to four "major

scenarios" as to possible reorganization plans that the debtor was

contemplating but which required further development of r.ecessary data

and resolution of various uncertainties.

|

|

|
2. In addition to the live testit.ony received at the May 19, 1988

'

hearing, all parties involved submitted vo!.uminous
l declarations and af fidavits and various supporting docuwnts|

'
in support of their respective positions. The court will not

|
attempt to summariz4 all such materials in this opinion but
said materials were reviewed in detwil 1,rior to ta,1 subsequent

I

f
to the hearing.

.
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The debtor's vice-president and general counsel was called by a

party objecting to the extension request to testify as to the history of

the regulatory and licensing hearings relating to bringing the Seabrook

nuclear plant on line and into the ratebase that would generate

additional revenues for the debtor. The delay of approximately one year

af ter completion of the Seabrook nuclear plant, without being able to

bring it on line and generate revenues, constituted the chief cause for

the chapter 11 filing, because the debtor's cash flow reached a point at

which the debtor could no longer service all of its secured indebt dness

and still maintain normal operations on the rest of its system. The

general counsel testified that the Seabrook plant had obtained its

40-year general operating license from the Nuclear Re gulatory

Ce= mission (hereinaf ter "KRC") , but its becoming operational had been

delayed due to delay in obtaining recessary approval of various federal

and state agencies relating te a safe evacuation plan concerning any

porsible accidents at the nuclear plant.

3. The possibility of achieving a safe evacuation plan had been
challenged by various citizens groups and by the Com=onverlth
of Massachusetts. The Commonwealth of Massachusetts, the sugh
its governor, asserted that no safe evacuation plan could be
devised to protect several towns in Massachusetts 1;,cated
within the relevant 10-mi'.e zone around the Seabrook plant.

The Commonwealth of Massachusetts therefore refused to
,

cooperate in trying to develop any such evacuation plan. The
State of New Harpshire has cooperated in the development of an
appropriate evacuation plan. The NP.C. during the past year,
changed its re'.evant rule to permit the nuclear plant owner to
submit an < vacuation plan in the absence of cooperation by
local or sta t s authorities. That char 3e in rule is presently
pending on anseel in the United States Court of Appeals for
the First Ci:cuit on a challenge brought by the Commonwealth
of Massachusetts and other parties. Argument on the appeal
was had in the court of appeals on June 7, 1988.

3
.
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In pleadings filed prio;r to and at the Msy 19th hearing, the

debtor's request for extension was generally supported by the Officialv

Co=mittee Of Unsecured Creditors (hereinafter "Creditors Committee"),

but with the suggestion that the extension be limited to six months.

The Committee Of Equity Security Holders (hereinafter "Equity

Committee") supported the full eight-month extension request, as did the

United States Trustee. The extension request was also generally

supported by certain of the joint owners of the Seabrook project.'

The State of New Hampshire contended that an early termination of

debtor plan exclusivity was essentia'. to resolving the manifold issues

presented by this reorganization and opposed any exclusivity extension

beyond three months.

The Maryland National Bank and Old Colony Trust Company as trustees

under a "first mortgage indenture", and the Bank of New England, N.A. as

trustec under a "GNR indenture" (hereinafter collectively referred to as

"Senior Indenture Trustees") opposed the full eight-conth extension and

suggested a four-month extension instead. The Senior Indenture Trustees

did indicate that the six-month extension reco== ended by the Creditors

Co=mittee would not be unreasonable. The Senior indenture Trustees did

not ot" rwise take an active part in the proceeding.5
i

l
i

l The Seabrook nuclear plant is actually owned by a combination4
j of a number of New England utilities. The debtor is the lead

owner, with a 35.57 percent ownership share in the project, and
acts in effect as the managing agent with regard to the plant
through its New Hampshire Yankee Division. The "joint owners"
responding to the extension request represent various utilities
holding in total a 36 percent ownership share in the Seabrook
project.

! 5. This court, on April 25, 1988, issued an "Order For Certain
Payments With Respect To Certain Senior Secured Debt" (Court
Document #571), under which the debtor has been authorized to
continue in 6 ast payments on the senior obligations that are the
concern of the Senior Indenture Trustees.

4
1. .
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The most active opposition to the extension request at the May 19,

1988 hearing came from the First Fidelity Bank, National Association,

New Jersey, and Amoskeag Bank, New Hampshire, as Indenture Trustees for

the Third Mortgage Bond Holders under the "Third Mortgage Indenture",

and from Consolidated Utilities & Communications, Inc. and Citicorp,

holders of a large block of the third mortgage bonds (hereinafter

referred to collectively as "The Third Mortgage Bond Holders"). On

various grounds, the Third Mortgage Bond Holders opposed any exclusivity

extension beyond a two-month extension, i.e., an extension to July 27,

1988.

Prior to the convening of the May 19, 1988 hearing on the
1

exclusivity motion, the court entered a Procedural Order on April 29,

1988 relating to the conduct of the exclusivity hearing, and included

certain specific questions to be briefed by the parties prior to the

hearing (Court Document #613). A copy of that Procedural Order is

included as "Annex A" in the appendix of this opinion.
f Following the May 19th hearing, in view of the imminent expiration'

f
of the statutorily prescribed exclusivity period and in the absence of

the transcript of the hearing, the court on May 26, 1988 entered an

order extending the exclusivity period for 120 cays, i.e., until

j

September 26, 1988 (Court Document #775). The court found that, due to|

the unusual activities and court procedures during the first 120-day
another 120-dayperiod following the filing of the chapter 11 petitica,

,

period was justified in order that "the debtor. . . (may] now. . .get -- in
of thepractical terms and in the spirit of the statute -- the benefit

statutory exclusive period." A copy of the order of May 26, 1988 is ,

t'

included as "Annex B" in the' appendix to this opinion.

i
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Ths order granting the 120-day extension included a provision thzt,

upon review of the transcript of the hearing and other evidence.

submitted, the court would deternine by supplemental order whether any

further extension beyond September 26, 1988 would be granted. This

Me=orandum Opinion, and its accompanying supplemental order, now

provides that determination.

NATURE OF DEBTOR AND CASE

This chapter 11 proceeding is unique in that it involves the

reorganization of a regulated monopoly utility company owned by private

investors. The case is also unique in the sense that it involves an

otharvise financially sound utility co=pany that but for the delay in

getting a completed nuclear power plant on line would not have had any

need for bankruptcy relief. The delay in getting Seabrook "on line" did

stem from economic factors in the ordinary sense, but rather from annot

assortment of historical events, including active opposition by certaia

citizen environmental and safety groups, which have lengthened the

regulatory process considerably. For various historical, political and

other reasons it apparently has been possible to put $5.5 billion into

the ground et the Seabrook plant location before determining whether the

location would permit safe evacuation of the public in the event of an

accident.6A The delay itself has increased the cost of the completed

6. The term "private" is somewhat misleadit.g in this context
inasmuch as there are thousands of shares of the
debtor owned by the public at large, albeit as

municipally-ownedas contrasted with a"private-investors"
utility.

For an account of the background history regarding nuclear6A.
power plants and their problems in the United States see James
Cook, "Nuclear Follies," Forbes, February 11, 1985, pp.

82-100.

5
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plant to the point where the "economics" of putting the plant on line,

.

i.e., the effect on races, have now added substantial econc=ic questions

for the reorganization effort.

There in fact have been no reorganization cases in the federal

courts dealing with privately-owned utility companies sinco the 1930's.

Moreover, the reorganization cases from that prior period usually

involve layers of public utility holding companies with convoluted

financial dealings that are in no sense analogous to the present

proceeding. In a real sense it may well be said that this case is

unprecedented. In terms of assets and liabilities it apparently is the

fourth largest bankruptcy case of any that are on record.

The size and scope of the debtor's operations are well s"- trized

in the eccorandum of the debtor in support of its extension request:

Public Service is the largest electrical utility in New
Hampshire, providing electricity to nearly three-quarters of
the State's population, by sales at retail to approximately
350,000 customers in over 200 cities and towns and at
wholesale to five municipalities and utilities. It employs

2?00 people. Its annual revenues exceed $500 million, its
assets and liabilities exceed $2 billion. Public Service has
tens of thousands of public and private creditors and equity
holders, hundreds of executory contracts and leases. Its

public debt consists of 24 series of bonds and debentures, its
public equity of 14 separate series. Its debt issues differ
in security, priority, interest rate, maturity, and other
t e ms . Its equity issues differ in par value, dividend
rights, voting rights, and priority. Public Service is the(

defendant in several securities law suits.

I 7. Remarks of Aaron Levy. Director of the Office of Public
Utilicy Regulation at the Securities Exchange Commission,
quoted in New York Times, June 26, 1984, at 30. See also,

Article,, 50 Albany Law Review 641, fn. 3 (1986).
j
l

|

|
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Although Public Service is engaged in a "single"
business, the business and the scale on which it must be
conducted is unusually complex. Public Se rvice has three
fossil fuel generating plants, five hydro-electric plants,
interests in five operating nuclear generating stations, and
over a hundred contracts for the purchase of power from small
power producers and cogenerators. Public Service also obtains
power under one of the most sophisticated power pool
arrangements in the country, the New England Power Pool
(NEP00L), which provides for joint planning and operation of
generation and transmission facilities among member utilities.
Public Service operates and maintains 1720 miles of
transmission lines, 212 transmission and distribution
substations, and all of the assets necessary to supply
customers. Public Service is the minority lead wner of the
cocpleted but not yet generating Seabrook Nuclear Generating
Station and has responsibility, through the 780 employees of
its New Hampshire Yankee Division, for the maintenance and
operation of the plant.

Public Service is subject to extensive regula tion of
every aspect of its business by the New Hampshire Public
Utilities Com=ission (STPUC) and the Federal Energy Regulatory
Co==ission (FERC). Its Seabrook project is subject to
licensing and regulatory jurisdiction of the Federal Nuclear
Regulatory Commission (NRC). The public utility commissions
in Connecticut, Maine, and Vermont, also assert regulatory
jurisdiction from time to ti=e and over certain matters. The
utility com=issions that regult.te the other Seabrook joint
owners have an effect on Public Service's business throvgh
mechanisms such as prudence audits relating to the Seabrook
construction and operation.

(Court Document 594, at pp. 3-5)

Other pertinent aspects of the debtor's size and scope are

established in the tr. cord of these proceedings as follows: (1) The

debtor lists total assets of $2.893 billion (including $1.813 billion

for Seabrook) and $1.609 billion in liabilities; (2) The outstanding

principal of the senior secured debt is approximately $441 million; (3)

The outstanding principal of the third mortgage secured debt is

approximately $325 million; (4) The unsecured debt represented by the

Creditors Committee is in excess of $900 million; (5) The senior secured

debt is being paid current interes* under court order and the third

8
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- mortgage bonds arc eccruing interest in excess of $3.4 million per
.

month; and (6) The debtor's earnings before interest and taxes is in

excess of $130 million per year.

As for the effect of these reorganization proceedings upon the

debtor and oth.; parties in interest, and the effect of delay herein, it

can be noted that professional fees and expenses unique to the

reorganization may well exceed one million dollars per month. It can

also be noted as a functional "administrative cost of delay" that the

unsecured creditors are losing perhaps in excess of ten million dollars

per month in lost interest on their monies !.:cause they will not be paid

interest under reorganization law.

A full picture of the nature of the debtor in this case also

requires recognition that chapter 11 as presently enacted does not lend

itself easily or clearly to the unique problems presented by the

reorganization of a regulated, monopoly utility entity. See, Eisenberg,

Bankruptcy in the Administrative State, 50 Law & Contemp. Problems 3,

12-13(1987).9 See also, Robinson, In re Blackacre Power and Light: The

Bankrupt:y of a Public Utility, 50 Albany L. Rev. 641, 643 (1986);

TroubledFlaschen & Reilly, Bankruptcy Analysis of a Financially -

Electric Utility, 22 Rous. L. Rev. 965, 967 (1985). Chapter 11 does |

have a subchapter (Subchapter IV, $$ 1161-1173) dealing with railroad

8. The three investment bankers appointed separately ks financial
advisors to the debtor and the two conunittees alone have been
authorized flat fees totalling $375,000.00 per month.

9. This article, which is probably the best and most detailed~

treatment of the questions involved in a utility

reorganization, deals almost exclusively with problems of a
nuclear plant utility reorganization notwithstanding its

rather general title.

9
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reorganizations, but chapter 11 has no co=parsbie provisione dealing

with utility reorganizations. This situation apparently resulted.

historically from the assumption that a utility reorganization "just

wouldn't happen" because the regulatory agencies involved couli ccatrol

fin 1ncial problems by their rate setting.

Since most of the customers of an electric utility having a

monopoly franchise from the state do not have any alternative to

ob taining their electrical service from the franchised utility ---

unlike railroad users who have alternativ." options of autocobile, truck

and aircraft transportation available --- .c has been co==ented that the

utility reorganization deserves separate treatment more than that

justified in the case )f railroad reorganizations. Robinson, supra, at

665, 668.

Another taique facet of this case, as has becoce increasingly

obvious at the various hearings held before the court, is that the

reorganization of a regulated monopoly utility cocpany under chapter

11 present s an extensive and perplexing array of "circular questions" of

both fact and law that are not nort: ally found in a chapter 11

proceeding. O This circularity stems primarily f roc the provisio*.s of

$ 1129(a)(6) of the Bankruptcy Code requiring regulatory approval of any

rate changes included in a reorganization plan.1l The circularity is

10. It has become abundantly clear to this court in the five
j months that have transpired in this proceeding that the

f' deceptively simple and discrete words "rates" and "ratebase",
and "tariffs" and "prudency" that govern the utility

regulation world are clearly overlapping and conflicting with
the words "valuation" and "claims determination" and "sales of
assets" and "fair and equitable" that largely govern che(

bankruptcy reorganization world,

|
11. Section 1129(a)(6) provides that "The court shall confirm al

plan only if....(6) Any governmenta: regulatory co= mission
'

with jurisdiction, af ter confirmation of the plan, over the
j rates of'the debtor has approved any rate change provided for

in the plan, or such rate change is expressly conJicioned on!

j such approval." See general discussion in y1aschen & R illy,
I

supra, at pp. 973-981.
10
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not due to that Bankruptcy Code provision alone, however, since it is

inherent in the very concepts of "rates" and "racebase" necessarily

involved in the operations of a debtor of this nature.

The general subject of possible reorganization proceedings for a

regulated utility company has been the subject of a number of recent law

review articles. See, eg, Eisenberg, Bankruptcy in the Administrative

State, 50 Law & Conte =p. Probs. 3 (1987); Robinson, In re Blackaere

Power and Light: The Bankruptcy of a Public Utility. 50 Alb. L. Rev.

641 (1986); Flaschen & Reilly, Bankruptcy Analysis of a Financially -

Troubled Electric Utility, 22 Hous. L. Rev. 965 (1985); Gilbert, Olson &

Lockett, Prospects for Foundering Utilities: Bankruptcy, Utility

Regulation and Public Policy. Com. L. J., April 1985, at 150; Worenklein

& Gerstell, Public Utility Bankru pt cy : Lessons for Management and

Creditors, Pub. Util. Fort., Dec. 6, 1984, at 26; Stewart, A Bankrupt

Electric Utility - What Ift, Pub. Util Fort., Sept. 15, 1983, at 15.l''

Alas, however, as the articles the=seives recognize, they raise far core
;

i questions than they answer.

I As will be /eveloped later in this opinion, it would appear t;.st

the major task of achieving a consensual plan if possible in tsis
|

| proceeding will require creative lawyering and financial evaluation by'

I all concerned to avoid a "World War III" jurisdictional conflict which
i

could result if the parties involved ultimately have to resort to

littgation to resolve the large gap left by Cot gress in chapter 11 in
|

| this context.
|

t

I 12. For non-bankruptcy regulatory decisions dealing with the
probleas presented regarding rates and other matters in the
case of abandoned power plants see citations in Eisenberg,
supra, at fn. 183,'p. 44.

I
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DEriOR'S SH0k'ING OF "CAUSE" FOR EXTENSION

The debtor's primary showing to justify an extension of its

exclusivity period is based upon its assertion that this large and

complex case simply requires more time for the debtor to grapple with

the myriad of factors and uncertainties necessary for the negotiation of

a consensual plan of reorganization. As indicated above, the court has

already recognized that the unique complexity of this case has justified

at least a 120-day extension beyond the May 27, 1988 statutory

termination of the debtor's exclusivity period.

There is no question of course that this case is large and complex

by anyone's definition. It will be useful, not only for present

purposes but for future reference, to set forth at some length various

aspects of that complerity. Fortunately for the court, the well-briefed

positions of the various parties on the present motion set forth a

number of the variables, uncertainties, and circular questions reisting

to a successful reorganization in this case. These assertions by the

parties. I bel '. eve , are not seriously contested by any party for the

purposes here employed.

It is not possible to understand the complexity of this case

without some general understanding of the regulatory context within

which the debtor must operate. Early in this proceeding the State of

New Hampshire filed a useful, non-advercarial memorandum at the court's

request detailing that regulatory context. (Court Document #337) The

following extracts are pertinent:

12
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In order to provide PSNH with appropriate compensation
for the service it provides, the PUC is required, by statute,
to set just and reasorable rates. RSA 378:27,28. Appeal of

Conservation Law Foundation of New England. Inc., 127 N.H.

606; 507 A.2d 652 (1986).

In general, rates must be sufficient to provide the
utility with a reasonable return on investment af ter expenses.
In setting rates, the PUC typically looks at a recent
historical period (the "test year") to determine the existing
level of revenues, the amount of allowable expenses, the level
of the utility's investment in property used and useful in
serving the public (the "rate base") and the rate of return
that will be allowed. See generally Appeal of Public Service
Company of New Hampshire, 125 N.H. 46 (1984), and Appeal of
Manchester Gas Company, _ N.H. ; A.2d _ (No. 86-454
October 9, 1987). The test year results are adjusted to
reflect knevn and measurable changes. Expenditures which are
deemed "imprudent" or otherwise not properly chargeable to
cestomers are excluded from the calculation of the revenue
requirement.

The rate base consists primarily of the utflity's

generation, transmission and distribution plant as well as
inventories, materials and supplies and an allowance for
working capital. In the usuni case, items of rata base are
valued at their original cost when first devoted to public use
less accumulated depreciation. As discussed in more detail
below, a New Hampshire statute prohibits the inclusion in rate
base of unfiniLhed construction ("construction work in

}rogress", or "CWIP").

The rate of return to be allowed is based on the
utility's cost of capital. Establishing this return requires
the determination of the appropriate capital structure and the
costs of the various components of the capital structure.
Calculation of the cost of debt and preferred stock is
generally quite straight forward. The more uncertain and
controversial determination is the "cest" of common stock
equity. Sec, e.g., Re: Pennichuck Water Works. Inc., 70 h7PUC
850, 856-864 (1935).

13
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* * *

A statutory limitation on the-ratemaking process that has
raised significant issues for- PSh3 is the so-called
"anti-CWIP" statute, RSA 378:30-a, which provides as follows:

Public' Utility Rate Base; Exclusions. Public utility

rates or charges shall not in any manner be based on the-

cost of construction work in progress. At no time shall
any rates or charges be based upon any costs associated
with construction work if said construction work is not
utepleted. All costs of construction work in progress.
including, but not limited to, any costs associated with
constructing, owning, maintaining or financing

construction work in progress, shall not be included in
a utility's rate base nor be allowed as an expense for
rate making purposes until, and not before, said

L
construction project is actually providing service to,

consumers.

See Appeal of Public Service Company of New Hampshire.
N.H. ._; A.2d (No. 87-34, January 26, 1988) and

Appesi of Public Service Company of New Hampshire, 125 N.H.
46; 480 A.2d 20 (1985). In its January 26, 1988 decision, the
New Hampshire Supreme Court held that this statute restricts

1 the ability of the N'r; to alter rates in emergency,

circumstances (Id. slip i nion at p. 15).

In addition to establishment of the evenue requirement,
[ process also determines appropriate rate

the ratemaking ~ etructure determination involves allocation
stm eture. Rate
of revenue requirements among the various customer classes and

! the pricing structure within the classes. See, generally:
Federal Power Commission v. Natural Gas Pipeline Company, 315

| U.S. 575, 584 (1941); Bonbright, J., Principles of Public

Utility Rates, 66-81, 147-406 (1961); Priest, A., Principles

of Public Utility Regulation, 45-226, 327-346 (1969).
;

e * *

14
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The PUC exercises authority over the terms and conditions
under which service is provided. For example, tariff

provisions approved by the PUC govern line extensions,
initiation of service, interconnection requit ecer.t s for

custome.s and other matters necessary for the provision of
safe and adequate service at just and reasonable rates.

* * *

Under Section 369:1, the PUC regulates the issuance and
sale by public utilities of stocks, bonds, notes and other
evidences of indebtedness payable more than twelve months
af ter the date of 1:ssuance. In addition, the PUC, pursuant to
bection 369:2 regulate;, the mortgaging of the assets of
utilities. The PUC also regulates the amount of short-tem
debt utilities may issue pursuant to RSA 369:7. The PUC also
must approve any sale or lease of any utility's "f ranchise,
works or system" or any part thereof prior to such sale or
leases beco=ing effective. RSA 374:30.

* * *

The PUC also has jurisdiction with respect to two special
statutory powers designed to assist utilities in carrying out
their public service functions; the power to acquire property
by eminent domain and the authorization of zoning exemptions.
Pursuant to RSA Chapter 371, the PUC presides over utility
requests for the condemnation of private property rights
necessary to provide utility service. Similarly, under RSA
674: 30, the PUC may grant exemptions to utilities f rom local
zoning and planning ordinances, co6es and regulations.

* * *

Section 210 of the Public Utilities Regulatory Policies
Act ("PURPA"), 16 U. S.C. 824a-3, and the Limited Electrical

Energy Producers Act ("LEEPA") RSA Chapter 362-A, provide
certain small power production and cogeneratier. facilities

' ("SPP's") with a statutory right to sell electricity to PSbH.
Under PURPA and LEEPA, the PUC regulates the tems and
conditions of these transactions. The statutory framework
authorizes electric utilities like PSNH to enter into private

contracts with SPP's as an alternative to the PUC's rate
; setting process. See RSA 362-A:4.
i

Pursuant to PURPA and LEEPA, the F'JC establishes short'

and long term rates for PShH to pay to SPP't. in Docket No. DE
83-62. 69 NRPUC 352 (1984). The PUC has revised the rates
set in that docket via subsequent proceedings. See e.g.: Ret

.
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Small Energy Producers and Cogenerators, 71 b7PUC 408 (1986).
Under the procedures developed under DE 83-62, an SPP must
petition the PUC to receive rates f rom PSbH. Historically,
the rates that are in effect at the time the application is
made are the rates that the applicant applies for and that the
PUC considers providing to an applicant. See Appeal of Public
Service Company of New Hampshire, _N.H._; A.2d (No.
87-008 January 29, 1988). In deciding whether to provide such
an applicant with those rates, the PUC, in rendering its
decision, considers whether the allowance of the requested
rates, will meet the statutory criteria of PURPA and I.EEPA.

Id-
(See Court Document #337, pp. 4-12]

The debtor itself notes its own view of its place in the

regulatory firmament, adding perhaps a few adversarial views

as well, in its initial memorandum in support of its motion

(Court Document #594). The pertinent pass' age is as follows:

.

Outside of chapter 11, the NEPUC has general supervisory
power over all public utilities and the plants owned,
operated, or controlled by utilities to the extent reqaired to
exercise its specific statutory authority. It has a duty to

j keep informed as to all aspects of the management and
operation of utilities and their compliance with applicable
laws and regulations. N.H. RSA 374:3, 374:4. Outside of

! chapter ll, a public utility must obtain h1PUC approval, based
on whether the proposed action is in the public good, to
transf er or lease any or all of this utility property or to

,

contract with another entity for the uperation of its system.
|

N.H. RSA 374:30, 374:31. A public utility must obtain b3PUC
approval for the issuance of any debt or equity securities,|

for the mortgaging of any of its property, or for an increase
, d.n its capital stock or bonds beyond the amounts fixed by its

articles of association, its charter, or any act of the
I Ceneral Court. N.H. RSA 369:1, 369:2, 367:7, 369:14

Approval extends not only to the kind of security or its
amount but also to the purpose to which the issue proceeds
will be applied, once again, based on the public good, and
subject to reasonable terms and conditions as the hTPUC may

I find in the public interest. I d_. ,

1

Inside a chapter 11, the bankruptcy court has exclusive
jurisdiction over the property of the debtor and over property
of the estate. 28 U.S.C. 5 1334;e). Any sale or other
transfer of property of the estate is subject to the

,

,arisdiction of the bankruptcy co art, whether during the case,'

or undar a plan. 11 U.S.C. Il 363,1123(a)(5). Cain on a
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sale is for the benefit of the estate and creditors.
Rejection of contracts for the purchase or sale of power or
fuel is explicitly subject to bankruptcy court approval. I_d .d

$ 365(a). The bankruptcy court has jurisdiction over the
obtaining of credit and the issuance of debt, either secured

I_d, . $ 364.dor unsecured, during a chapter 11 case.
Similarly, issuance of new secured or unsecured debt or equity
securities under a plan in satisfaction of prepetition claims
and equity interests is subject exclusively to bankruptcy
ccurt approval. I_d, . $$ 1123(a), 1129, 1141, 1142.

Traditional atemaking in New Hampshire is based on
historical operating expenses (adjusted for known changes)
plus the opportunity to earn a reasonable return on rate base.
Return on rate base is calculated as a weighted average cost
of capital, which includes the embedded cost of long terms
debt, the embedded cost of preferred stock, and the cost of
coe=on equity, applied to the historical, depreciated cost of
assets included in the rate base. If the cost of capital
decreases, the 57PUC might assert that rates should be
reduced. Outside of chapter 11, the NWPUC has authority to
force such a reduction on its own motion. Thus, if Public
Service's plan results in lower interest rates on its debt
without a write-up of rate base, then the hTPUC =ay try to
lower rates even if the plan itself does not conte = plate any
changes in rates. Such an attempt, if successful, could
jeopardize the feasibility of a plan.

This Court has already noted the potential circularity in
valuation. Valuation is based on revenues, which are derived
from rates set by the hTPUC. Rates are based in part on
capital structure, which is fixed under a plan approved by
this Court. Capital structure is based in part on valuaticn,
for value determines distributions under a plan. The
Bankruptcy Code, however, only requires that the appropriate
regulatory agency approve any rate change proposed under a
plan. 11 U.S .C. 5 1329(a)(6). Nevertheless, a new capital
structure may tempt the hTPUC to co==ence a new rate case, as
noted above. Accordingly, any plan proposing changes in
capital cost, rate base, or any of the other matters described
above, must necessarily include some provision for regulation
of Public Service or its successor on a non-traditional basis
until such time as more traditional rate-making can be used
without undoing the effacts of confirmation of a plan and
reorganization of the debtor.

Except in the context of an industry as heavily regulated
as the utility industry, any suggestion that a state agency
could nullify bankruptcy court approval of any of these
transactions or interfere with the implementation of a plan

would be ludicrous. See Perez v. Car.pb e ll , 402 U.S. 637

(1971); U.S. Const. Art. VI; 11 ".S.C. 5 $25. However, the

NHPUC can be expected t'o assert ure that a plan involving a
sale of assets, a corporate restructuring, an issuance of new

17
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securities, or even the rejection of executory contracts for
the purchase or sale of fuel or power presents a conflict
between the jurisdictions of this Court and the NEPUC and that
concurrent approval is required.

These issues are novel and cocplex, have no precedent,
and cust be fully analyzed from a financial, legal, practical,
and strategic basis before meaningful negotiations toward a
consensual plan can proceed. Public Service may be able to

determine and argue successfully that this Court's
jurisdiction is paramount in these circumstances or may be
able to negotiate successfully with the NHPUC toward a
consensual resolution of these dif ficult issues. Both require
ti=e. Public Service should be given that time in order to
f or=ulate a consensual plan.,

(See Court Docu=ent #594, pp. 28-32)

The co:plexities of the case, in ter=s of circular questions and

various uncertaintias involved, is set forth in an excellent outline and

su==arization by the Creditors Coc=ittee in its me=orandum (Court

Decueent #647). The included outline is as follows:

a. Seabrook -

1. what is the likelihood of all conditions to an
operating license being fulfilled?

ii. in what time fra:e can a decision be expected as to
full operations?

iii. in view of the likelihood that the United States
Supreme Court will reverse the New Hampshire Supre e
Court's affirmance of the an t i-C'a'IP law, what
increase in rates can be expected therefrom?*

iv. if Seabrook does not come on line as a result of
actions taken in this Court, what claims may be
asserted by the other joint owners against the
Debtor?

how can the very substantial tax losses be utilizedv.

to maximize the return to creditors?

b. Internal reorganization -

1. what maxieum increase in rates is f easible without
adversely it., acting demand?

1B
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.

ii. what structure can be established for rate setting
such that the Bankruptcy Court and the Public
Utilities Commission each have appropriate
participation therein?

iii. what alternatives to historical costs can be
utilized for rate making purposes, and what would be
the rate results thereof7

iv. how can the estate be maximized by the rejection of
disadvantageous executory contracts?

Separation of generation, transmission andc.

distribution facilities -

1. how can this be accomplished in bankruptcy?

ii. what wholesale rates will the Federal Energy
Regulatory Co==ission approve?

iii. what purchased power costs to the generating
f acility will become part of the rate base?

d. Sale of assets -

against what valuations of PSSH can bids properly be1.
measuredt

ii. can a bidding process be developed to prevent
"bottom-fishing"?

iii. why will not bidders be restrained from offering
"top dollar" by the very rate setting process which
currently inhibits PSNH?

iv. will not bidders undermine the bankruptcy process
by promising lower rates to the public in order to
create ratepayer desire for a sale, which will
necessarily depress the price to be paid for the
operating assets?

The Committee believes that the prospects are good*

that the U.S. Supreme Court will note probable
jurisdiction and then reverse the ruling by the New
Hampshire Supreme Court upholding the anti-CVIP statute.
That necessarily must have a positive impact on the
valuation of the Debtor and the return to creditors.

[ Foregoing, including fn. "*", appears in Court
rocument #647, pp. 10-12]
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The debtor in its reply cemorendu: (Court Docucent #738) adds soms
.

additional questions relating to contingencies primarily involved at the

Seabrook plant:
3

[1]f Seabrook is to re=ain part of Public Service after a
reorganization, from where will the funds come to support it? If
it is to be spun off, who will fund its continued operation
pending licensing? If the funding is at e fixed dollar amount,
will that be a signal to its opponents as to how long they need
persevere before they succeed by tice and not on the merits? If
Seabrook funding is not adequate, will the other joint owners
assert claims against either Public Service or the new Seabrook
company? If those claims are asserted in the chapter 11 case,

how will it affect distribution to unsecured creditors? If the
claims are to be asserted only against the new Seabrook company,
what assurance of f easibility can a plan provide without the
funding necessary to carry Jeabrook? Can Public Service's
interest in the Seabrook Joint Owners Agreement be assigned to a
new coep What assurance of future perfor=ance can be
provided?gy?

(Court Docu=ent #738, pp. 20-21]

The debtor also cade a showing that it has in fact engaged in

analysis of various possible "plan scenarios" since the filing of the

chapter 11 petition indicating diligent effort on the debtor's part to

proceed toward plan formulation. As set forth in its initial memorandu=

these plan alternatives are four in number. (Court Document #594) The

f ollowing extracts from the me=orandum give a general reference to the

alternatives being conte = plated:

13. It has been indicated at various hearings throughout this case
that the other joint owners of the Seabrook nuclear plant
might assert a claim of a magnitude in excess of $5' billion
dollars against the debtor in the event that the plant does
not ultimately go on line and has to be abandoned. The
particulars of this possible claim have never been made
specific in the hearings before this court. The court is of
the impression that no party wants to precipitate a

definition of that hypothetical claim until and unless it
becomes necessary in the proceedings. (See Transcript, Court

Document #809, pp. 120-124]
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a. Sale of Assets.

Since the filing of the chapter 11 case, Public Service
has received expressions of interest in the acquisition of its
operating assets from two different New England utilities.
Public Service believes that others may also be interested in
acquiring Public Service or its operating assets.
Accordingly, Public Service, with the assistance of its
financial advisor, is preparing an orderly process for the
possible sale of the company as a whole.

* * *

b. Internal Reorganization - Formation of a Holding Company.

One of the principal causes of Public Service's financial
difficulties has been the effect of New Hampshire's
"anti-CWlP" statute, which excludes investment in construction
work in progress fro = retail rate base until the construction
is completed and the plan is operating and prohibits recovery
of invest =ent in cancelled or abandoned plants. N.H. Rev.
Stat. Ann. 5 378:30-a (1984); Appeal of Public Service Company
of New Ha=pshire, 125 N.H. 46, 480 A.2d 20 (1984). Public
Service has invested over $2 billion in Seabrook. This
accounts for approximately 69% of the book value of the
company's assets. Because most of Public Service's rates are
subject to New Hampshire regulatory jurisdiction, the
anti-CWIP statue effectively prevents Public Service from
recovering on its investment in Seabrook until the plant is
operational.

In contrast, the Federal Energy Regulatory Coc= tis sion
("FERC"), which exclusively regulates the sale of electric
power for resale, pereits a utility to include in its rate
base a portion of its investment in construction work in
progress and in abandoned or cancelled construction. A
restructuring of Public Service's operations to provide for
the sale of electricity at wholesale under FERC regulation
could thus significantly increase Public Service's revenues
and value.

* * *

I

! 3efore Public Service's chapter 11 filing, a maze of

'
obstacles stood in the way of accomplishing such a,

restructuring. These obstacles included franchise
restrictions and merger requirements imposed under New
Hampshire law, time consuming regulatory procedures and

- burdensome standards established by the NHPUC, and other state
and federal regulations. In contrast, chapter 11 may provide
an oppo-tunity f or Public Service to avoid such obstacles to
achieve a transfer, merger or consolidation by means of a
confirmed plan of reorganization. See, e.g., 11 U.S.C. $

'

1123(a)($)(B), (C).
* * *

21

,

4
s

mm



.

.

c. Internal Reorganization -- NHPUC Regulation

Public Service's underlying business of supplying

electricity to nearly three-quarters of New Hampshire's
population is sound. With its current corporate structure,
NHPUC regulation, and current rates, PUblic Service can
continue to operate and service some level of debt and equity
securities, although it is unlikely that this would provide
maximum value to existing creditors and equity holders. Thus,
an internal reorganization without formation of a holding
company is likely a feasible, though probably undesirable,
option.

However, favorable resolution of either of two

outstanding issues could enable Public Service to increase its
rates under its current corporate structure and NHPUC

rate-making to a level that would provide a substantial-return
to parties in intecest while providing reliable electric
service to the citizens of New Hampshire. The two issues
played central roles in prompting this chapter 11 case: the
pending litigation over the "anti-CWIP" statute and the
licensing of the Seabrook Nuclear Power Plant.

* * *

d. Liquidation.

Piece =eal sales of portions of Public Service's assets to
dif ferent buyers cay also provide a basis for a plan. Sale of
distribution assets to a utility with excess capacity, coupled
with sales of generating facilities to local, regional, or
foreign utiitties that are short on capacity might generate
more value :han a sale of all operating assets to a single
entity. Before its chapter 11 filing, obstacles similar to
those hindering a corporate restructuring stood in the way of
a liquidation. Public Service must evaluate this alternative,
not only as an alternacive to an integrated reorganization,
but also to meet plan confirmation requireraents. 11 U.S.C. $5
1123 (a) (5) (D) , 1129 (a) (7) .

(Court Document #594, pp. 16-23]

Whether the foregoing showing made by the debtor constitutes the

"cause" justifying the requested i 1121(d) exclusivity extension will be

considered below. First, however, the relevant statutory provision and

case law pertaining thereto needs to be discussed.

22
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BiE STATUTORY STANDARD

The provisions of $ 1121 of the Bankruptcy Code, and their

effect in chapter il reorgcnization proceedings, is well-summarized by

the district court in In re Perkins, 71 B.R. 294 (W.D. Tenn. 1987), ce

follows:

The statute provides that "only the debtor may file a
plan [of reorganization during the first) 120 days after the
date of the order of relief under this chapter." 11 U.S.C. $
1121(b). Competing plans may be filed by an interested party
if and only if --

(1) a trustee has beer. appointed under this chapter
(2) the debtor has not filed a plan before 120 days

af ter the date of the order for relief under
this chapter; or

(3) the debtor has not filed a plan that has been
accepted, before 180 days after the date of the
order for relief under this chapter, by each
class of claims or interests that is i= paired
under the plan.

11 U.S.C. 5 1121(c). The 120 and 180 day periods referred to
in $ 1121(c) eay be increased or decreased by the court for
cause upon a request made "within the respective periods." 11
U.S.C. 5 1121(d). The effect of 5 1121 is to give *.he debtor
the exclusive right during a limited period to present the
creditor bocy with a proposed plan of reorganization. Once
the exclusivity period ends, competing plans may be proposed.

The dis tr'.c t court in Matter of Lake In The Woods, 10 B . R . 338,

340, 345 (E.D. Mich. 1981), succinctly summarizes the statutory context

and legislative intent underlying 5 1.21 of the Bankruptcy Codo as

follows:

The scope of a plan of reorganization may vary widely
under Chapter 11, although certain provisions are mandatory.
Among other requiret.ents the plan must contain specific
classifications for each claim or interest a debtor bears, a
description of the treatment to be afforded the various i

classifications and the means by which the proponent intends

|to execute the plan. The terms of the plan itself are
necessarily a product of negotiation between the debtor and
those with outstanding clains or interests, and Chapter 11 is
drafted to af ford maximum flexibility to the parties in the
structuring of a plan of reorganization. As the legislative ;

history of Chapter 11 notes
1

I
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t Tha bill does not impose a rigid financial rule for the
plan. The parties are left to their own to negotiate a
fair settlement. The question of whether creditors are
entitled to the going-concern or liquidation value of
the business is inpossible to answer- It is unrealistic
to assuee that the bill could or aven should attempt to

answer that question. Instead, negotiation among the

parties af ter full discicaure will g.'vern how the value-

of the reorganizing company will be distributed among
creditors and stockholders.

e * e

Section 1121 of the new Code, which allows both debtors
and creditors to file plans of reorganization after an initial
120-period, represents the legislative solution to the
problems created by Chapter XI's exclusive filing provision,
and by Chapter X's inflexibility. Under Chapter 11 the debtor
is not automatically required to turn its operation over to a
trustee, nor is it permitted to retain control of the
enterprise until an unwilling creditor agrees to accept a
proposed plan of reorganization.

As has already been indicated, l 1121(d) provides a "f or cause"

standard in determining exclusivity extension requests. As eight be

inferred from such a general standard, the legislative intent has been

construed to leave the question to the reorganization court in the

ext:cise of its discretion and to promote maxieum flexibility to suit

various types of reorganization proceedings. See 5 Collier on

Bankruptcy 5 1121.04 at 1121-11 to 1121-13 (15th ed. 1979).

The i 1121(d) standard has been applied in a nu=ber of recent case's

with mixed results for the debtors involved. See, e g , In re Texaco.

Inc., 76 B.R. 322 (Bankr. S.D.N.Y. 1987) (Extension of 120 days granted

initial request); In re Perkins, 71 B.R. 294 (W.D. Tenn. 1987)--

(Extension of confirmation exclusivity granted - plan already filed);

In re Pine Run Trust , Inc., 67 B.R. 432 (Bankr. E.D.Pa. 1986) scxtension

second request); In re United Pressof 100 days granted --

International, Inc., 60 B .2. . 265 (Bankr. D.C. 1986) (Extension of

e nfirmation exclusivity granted -- plan already filed); In re Tony

,.
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Downs Foods Company, 34 B.R. 405 (Bankr. Minn. 1983) (Extension denied

initial request); Matter of American Federation of T.V. Artists, 30--

B.R. 772 (Bankr. S.D.N.Y. 1983)(Extension denied -- initial request),

appeal filed on other groundq; In re Ravenna Industries, Inc., 20 B.R.

886 (Bankr. N.D. Ohio 1982) (Extension denied -- 15 months from filing);

Matter of Lake In The Woods, 10 B.R. 338 (E.D. Mich. 1981) (Extension

18 months from filing). See also, In re Manville Forestdenied --

Products Corp., 31 B . R. 991, 993 (S.D.N.Y. 1983) (extensions must be

"paid for" by "hard bargaining").

The legislative history behind the enactment of $ 1121 of the Code,

as part of the Bankruptcy Reform Act of 1978, is set forth in some

detail in the report by the House of Representatives that eventually

beca=e the law:

Chapters X and XI of current law permit different
entities to propose plans of reorganization. Under chapter X,
because an independent trustee has been appointed, the debtor
has lost control of the business, and the financial standard
rules restrict the possibilities for negotiation in the
formulation of a plan, any party in interest, including the
trustee, creditors, and the debtor, may propose a plan. This
feature has been heavily disf avored by debtors when choosing a
reorganization chapter, because they lose control over the
future of the enterprise.

By contrast, chapter X1 gives the debtor the exclusive
right to propose a plan. Creditors are excluded. The
exclusive right gives the debtor undue bargaining leverage,
because by delay he can force a settlement out of otherwise
unwilling creditors, and they have little recourse except to
mova for conversion of the case to chapter X. That is
contrary to their interests as it is to the debtor's, and thus
is rarely done. The debtor is in full control, often to the
unfair disadvantage of creditors.

Propocad chapter 11 recognizes the need for the debtor to
remain in control to some degree, or else debtors will avoid
the reorganization provisions in the bill until it would be
too late for them to be an effective remedy. At .the same i

time, the bill recognize s the legitimate interests of
creditors, whose money is in the enterprise as much as th.
debtor's, to have a say in the future of the company. The

25



.

I 1121 of the ~ Bankruptcy Code, Congress gave the debtor a
period of 120 days, af ter the cccmencement of the Chapter 11

, case, during which the debtor has the exclusive right to file
a plan of reorganization. Thereafter, if the debtor has not

filed a plan, any party in interest, including any creditor,
may file a plan. The 120-day period may be reduced or
increased for cause, on request of a party in interest, after
notice and a hearing.

The limited exclusivity period which is a feature of
Chapter 11 proceedings under the Bankruptcy Code contrasts
with the procedure under Chapter XI of the Bankruptcy Act
which gave the debtor the exclusive right, throughout the
Chapter XI proceedings, to propose a plan. The House Report

accompanying H.R. 8200 noted that "[t]he exclusive right
(under old Chapter XI] gives the debtor undue bargaining
leverage, because by delay he can force a settlement out of
otherwise unwilling creditors." House Report, supra, at 231,
U.S. Code Cong. & Admin. News 1978, p. 6191. Additionally, $
1121 represents a congressional acknowledgement that creditors,
whose money is invested in the enterprise no less than the
debtor's, have a right to a say in the future of that
enterprise....we think that any bankruptcy court involved in
an assesscent of whether "cause" exists should be mindful of
the legislative goal behind $ 1121. The bankruptcy court cust
avoid reinstituting the imbalance between the debtor and its
creditors that characterized proceedings under the old Chapter
XI. Section 1121 was designed, and should be faithfully
interpreted, to limit the delay that makes creditors the
hostages of Chapter 11 debtors.

In re Tiebers, supra, at 372, The decision of the Fif th Circuit in the

Timbers case, which denied a right to interest payments as adequate

protection to an undersecured creditor delayed from foreclosure by the

reorganization, was affirmed by the United States Supre=e Court on

January 20, 1988.

The bankruptcy court, in In re Pine Run Trust, Inc., 67 B.R. 432,

434-35 (Bankr. E.D. Pa. 1986), noted that a balance had to be struck

between "the need for the debtor to remain in control to some degree"

and "the legitimate interests of creditors, whose money is in the

enterprise as much as the debtor's, to have a say in the future of the

company." The court also noted as an element of cause for an

exclusivity extention "....Some promise of probable success in

formulating a plan of reorganization...." Id., at 435.

28
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Finally, it must be recognized in applying the statutory standard*

that some delay for senior classes in realizing their rights may be

justified by the attempt in reorganization to realize the maximu= value

out of the entity in the reorganization. Reasonable delay to foster a

successful reorganization in that sense, even at the tecporary expense

of senior classes, is an integral part of the reorganizational progress

in the federal courts. Wright v. Union Central Life Ins. Co., 304 U.S.

Vinton Branch, 300 U.S. 440, 470 (1937);503, 515-18 (1938); Wright v.

Continential Illinois Nat'l Bank v. Chicago. R.I. and P. Railway, 294

U.S. 648, 6E0-81, 685 (1935); see also, 2 Collier on Bankruptcy i 362.01

at 362-13 to 362-18 (15th ed. 1987).

It seems clear fro: a review of the relevant authorities that size

and co=plexity alone c..not suffice as "cause" for a continuation of a

debtor's plan exclusivity right in a chapter 11 reorganization. If that

were so, a debtor in a case such as the present would auto =atically have

a right to plan exclusivity throughout the proceedings -- contrary to

the "balancing" and "tension" rationale underlying 5 1121 as detailed

above. It does stand to reason that a debtor in a large and co= plex

case may make a showing of cause on those facts for exclusivity

extension in the initial stages of the reorganization by virtue of that

factor. Cf.In re Texaco Inc., supra, 76 B.R. at 327. The court in

initial 120-day extension and ultimately extended planTexaco gave an

excitsivity for a total period of approximately nine conths following

the commencement of the case before the debtor's plan of reorganization

was filed. Se,e In re Texaco Inc., 81 B.R. 806, 807-808 (Bankr. S.D.N.Y.

1988). If size and complexity alone were sufficient cause, that

interpretation of the statutory standard would in effect eat up the

rule.
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The court concludes that an appropriate interpretation of the "for

cause" language of $ 1121(d) would provide that size and cocplexity cust

be acco:panied by other f actors pertinent to the.particular debtor and

its reorganization to justify extension of pian exclusivity, except

perhaps in the very early, initial stages of the chapter 11 proceeding.

Such f actors include those developed in the cases, i.e., the likelihood

of an imminent consensual plan if the debtor retains control, no

alternate substantial plan being held off by debtor exclusivity, and the

general balancing analysis to avoid allowing the debtor to hold the

creditors and other parties in interest "hostage" so that the debtor can

force its view of an appropriate plan upon the other parties.

APPLICATION OF STATUTORY STANDARD TO PRESENT CASE

The Third Mortgage Bond Holders and the debtor co=e up with

diametrically-opposed reactions to the showing of co=plexity and

uncertainties relating to a plan of reorganization in this case. The

Third Mortgage Bond Holders note the uncontroverted fact that all such

uncertainties will clearly not be resolved by the expiration of the

eight-month extension request. Therefore, the Third Mortgage Bond

Holders contend that the court should open up the process of competing

plans now rather than being forced to such an inevitable conclusion at

the expiration of the requested plan exclusivisy extension.

14. Debtor's witnesses Dietz and Rossi in effect conceded that no
plan per se is likely by January of 1989. (Transcript, Court

,

Document #809, pp. 67-69, 131-32]
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The debtor and its supporters argue to the contrary that, while all

uncertainties will not be resolved by January of 1989, some =atters will

be determined and other uncertainties will have "boxed around them" a

core definite and meaningful range of possible results and thereby

foster a better understanding of the factors involved. $ On balance the

court is left with the impression that the debtor does not realistically

see itself filing a plan of reorganizat'.on by January of 1989, but

rather will request a further extension until the various contingencies

cre further resolved.

I agree with the debtor to the extent that the Third Mortgage Bond

Holders' position is essentially an i=plicit non sequitur, in that they

are seeking to have the court rule that since the various contingencies

will net be resolved within eight conths the debtor should be directed

to for=ulate and file a plan within two conths. It seecs to ce that

with the legions of sophisticated reorganization attorneys, accountants,

and invest =ent bankers already engaged in this reorganization effort it

need not be concluded that it is beyond the pale of human achievement to

negotiate an appropriate plan of reorganization within some limited

extension of the exclusive period beyond that presently granted.

As noted above, the debtor and its financial advisor have

accomplished the necessary computerized model to permit serious

negotiations to go forward on various plan alternatives. The debtor has

also assured the court that all qualified negotiating parties will have

full access to that computerized information. In effect the base

15. Testimony of debtor witness Dietz. (Transcript, Court
Docu=ent f. 9, p.'63]

31

_



. . - . . . . . . _. - - .. . _ _ _ . ..

..

imodel computer program serves as the "talking piece" for plan
,

negotiations that were employed in an earlier age. -(Transcript of PSh'd

hearing May 19, 1988, Court Document #809, pp. 100, 108-127, 119-121,

and 133-137) The characteristics and usefulness of the computer program

were further detailed in a May 20, 1988 hearing, regarding the

appointment of a financial advisor for the equity committee, at which

all parties were also present. (Transcript. Court Document #813, pp.

32-36)

The professionals, both legal and financial, engaged in this

reorganization effort are all consu:=nate professionals and should be f

able to devise a plan of reorganization which "works around" any

remaining unresolved factors or uncertainties. The creative resolution

of any uncertainties that cannot be finessed in that sense may require

some innovative procedures suitable only to a case of this nature.
' However, there are indications that such thinking is in process as
.

evidenced in this record. (Transcript, Court Document #809, pp. 117-118;

Memorandum, Court Docu=ent #738, pp. 5-6; Memorandum, Court Document

#647, pp. 26-28) It should also be possible for experienced

for those variables orreorganization professionals to devise ---

uncertainties that cannot be adequately quantified within a reasonable

appropriate "after-shock mechanisms" in the plan itself,time ---

together with "expandable" financial devices, such as warrants or

participation certificates, income bonds, zero-coupon bonds or preferred

stock, that can appropriately take into account such variables. See

Roe, Bankruptev And Debt: A New Model For Corporate Reorganization, 83
"

Columbia Law Rev. 527, 592-93 (1983); Flaschen & Reilly, supra, at

999-1001; Eisenberg, supra, at 40-41, 48-50. Cf. also, Bebchuk, A New |

Approach To Corporate Reorganizations, 101 Barvard Lao Rev. 775 *

(February 1988) . Such flexible mechanisms and financial devices could

fbe especially appropriate in the reorganization of a utility company.
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Accordingly, I find and conclude that the debtor has shown cause

within the meaning of f 1121(d) of the Code for scee further extension.
,

of the plan exclusivity period. I do beliewc that it is not beyond

reason to expect that an appropriate plan ecald be filed before the end

of this year b'y the debtor and, accordingly, 1 reject the argument of

the Third Mortgage Bond Holders that because an extension vould be

fruitless in producing a plan the exclusivity period should be cut off

noV.

THE "CHAOS" OR "FREE FALL" CAVEAT

Since I have found cause for a further extension of plan

exclusivity, it is perhaps unnecessary at this stage to deal with the

debtor's leitmotif argucent throughout its pleadings and oral argument

to the effect that a dire fate avaits this court and the various parties

in interest if a denial of further plan exclusivity results in the

filing of cultiple plans of reorganization in this proceeding. The

debtor contends that cultiple plans result in "chaos" or a "free fall"

into chaos --- on the basis of past experience in so e chapter 11 cases.

This court believes that this danger is core of a myth than a

de=enstrated fact from specific cases --- or, more accurately, it is a

!
danger that can be adequately controlled by appropriate use of a

bankruptcy court's powers with regard to a reorganization pending before
:

it. The debtor's position in this regard again would eat up the rule if

literally fo11oved.16
!

16. If taken literally, the debtor's position would mean that
the debtor must have the sole power to present a plan, because
multiple plans will bring chaos; therefore, the debtor's
exclusivity period must be continued indefinitely. See also,

i

general discussion in Rosen & Rodriguez, Section 1121 and
Non-Debtor Plans of Reorganization, 56 Am. Bk'y Law Journal

! 349 (1982).

|

I
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There is no reason to assume that the reorganization court cannot

control that process in a sensible manner. 1 In re United Press

International Inc., 60 B.R. 265, 271, fn. 12 (Bankr. D.C. 1986).I

This court, in the present case, queried the parties in that

regard in the Procedural Order dated April 29, 1988, which appears in

the appendix to this opinion:

To the extent that refusal by the court to extend the
statutorily-prescribed exclusivity period for the debtor might
result in multiple plan filings, what discretion if any would
this court have to hold back submission of multiple plans
until they were merged into a consensual plan, or until it be
determined that each plan had been improved by competition to the
maximum benefit of all constituencies involved? Cf., In re Harcom.

Inc., 79 B.R. 137 (Bankr. N.H. 1987). yould not the asserted
strong legislative policy fostering consensual plans in chapter 11
justify delaying submission of multiple plans until it becomes
apparent that there is no reasonable likelihood of negotiating one,
consolidated consensual plan?

In the court's judgment no substantial answer to that question was

presented by the parties, in their pleadings or in oral argument,

that negated the implicit power of this court to employ reasonable means

to facilitate a consensual plan of reorganization if at all possible.

To deny that power would be in ef fect to "skev the balance" in

favor of the debtor under 5 1121(d) in complex cases for the reasons
|

L
i

17. The bankruptcy judge in United Press commented as
follows:

Thus, this Court adoped a middle approach, initially
suggested by the parties themselves--- opening up
the right to file a plan on a limited basis to those
two entities (besides the Debtor itself) that have
the most at stake in this case and have shown
themselves to be responsible parties, while
refraining from opening the floodgates completely.
The statute does not expressly prohibit this

eminently sensible middle course, and I can perceive i

i

no reason to find any such prohibition by

implication. In te United press Intern., Inc., 60
B.R. 265 (Bankr. D.C. 1986)

|
|
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indicated ebove. The Creditors Co=mittee did indicate that such

*
activity by the court might be considered as inappropriate

"pre-selection" of a plan, contrary to the terms and spirit of the 1978

Code. That response misconstrues the concept intended; there vould be

no selection whatsoever by the court as to an ultimate plan, but simply

the exercise of discretion in delaying sub=ission of one or more plans

to the parties in interest for voting until any reasonable prospect for

merging those plans into one consensual plan has expired. Analogous

i=aginative exercises of a reorganization court's power with regard to

exclusivity extensions appears in the history of prior complex chapter

11 proceedings.

If in fact it is a "strong policy" underlying chapter 11 of the

Bankruptcy Code to foster consensual plans, as the debtor and the

cc =ittees here argue, and as the cases hold, then it appears to this

court at least that that strong policy does not simply evaporate when it

is deter =ined in a particular case that the period of debtor plan

exclusivity should end. Moreover, it perhaps needs to be re=e=bered

that ending plan exclusivity does not by itself cean that cultiple plans

vi71 be filed, or that the parties may not still agree to a consensual

debtor plan. It si= ply returns the parties to a level playing field

after the period of debtor control intended by Congress has expired.
.

18. See, e g . In re Texaco Inc., No. 87-B-20142, Order under 5
1121(d) entered December 8, 1987, attached as Exhibit A to
Court Document #740 in the present record (Bankr. S.D.N.Y.
1987) (second extension granted, but with caveat that

| exclusive periods would be modified if certain major
constituencies agreed on a plan); In re Perkins, 71 B.R. 294,i

295-96 (W.D. Tenn. 1987) (exclusivity extensions more easily
| granted when plan already filed); In re A.H. Robins Co., Inc.,
| No. 85-1307-R, Order under $ 1121(d) entered February 4, 1967,
( attached as Exhibit B to Court Document #739 in the present

record (Bankt. E.D. Va. 1987) (exclusivity extended "until
further order of the Court"); In re t' nit e d Press Intern.,

( Inc., 60 B.R. 265, 271, n. 12 (Bankr. D.C. 1986) (creditors'
j committee and wire service allowed to file plans within

initial exclusivity period in order to avoid conflicts that'

would cause a "stalemate" or "complete shutdown").
35
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CONCLUSIO::
.

A useful "battle of aphorisms" regarding the pending matter appears

in the debtor's memorandum, i.e., "unresolved issues require

extensions", and in the Third Mortgage Bond Folder's memorandum, i.e.,

"deadlines f acilitate resolutions." (Court Documents f594 and #719, at

pp. 13 and 6, respectively) Another factor that should be borne in mind

--- a'1though not a pithy aphorism -- is some reference to the extre=ely

high administrative cost of these reorganization proceedings. On a

conservative basis, based upon the figures noted above, the "per dies"

cost of these proceedings in the total functional sense is somewhere in

the vicinity of $350,000 per day. That number is "pithy" enough to

suggest avoidance of all unnecessary delay in reaching a plan of'

reorganization.19

Delay is not only costly in teres of administrative expense but it

could also 'b e damaging to the prospects of realizing the intrinsic

economic value of the Seabrook nuclear plant.20 The problems presently

19. I realize that an argument can be made, and has been cade. -

that delay in the reorganization of a troubled utility company
is not necessarily an evil in terms of realizing maximum value
for the lower ranks of interests. See Eisenberg, supra, at

1 pp. 33-36. Of course the lowest interests in danger of being
wiped out always have a "risk everything" motivation to
realize top values. M . Belchuk, supra, at pp. 777-781.
That may mean however in a particular case that the lower

|

I ranks just want to "risk other people's money." The
reorganization court always has to strike an appropriate
balance between the risk of delay and the prospect of possible

,

| gain in these matters.

20. The court takes no position as to whether economically a
reorganization plan incorporating an operating Seabrook plant,
as part of the reorganized company, is in fact the beat choice
in the ultimate plan to be negotiated by the parties. The

(footnote cont.)

36
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(Footnote 20 cent.)

answer to that question involves complex questions regarding rates,
rate structure, and allocation of the cost of the

plant. A net operating tax loss carry-f orward of approxiestely
$2.0 billion, in the event of abandonment of the plant, which could
shield the reorganized co:pany from taxes for a considerable
period, must also be factored into the equation. (Transcript, Court
Document #813, pp. 37-38; Gilbert, supra, at p. 152] The allocation
of the costs of an abandoned plant between shareholders and
creditors -- o r the reverse allocation of gain in the sale of
appreciated utility assets -- present other complex questions to
be resolved in the plan. See Eisenberg, supra, at pp. 8 (fn.20),
37-40, 45-51. But regardless of the ultimate answer to all these
questions in a negotiated plan, or in litigation, it behooves no
constituency involved in this case to allow Seabrook to be
prematurely lost by default.

37
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besetting the Seabrook nuclear plant are basically related to safety and

environ = ental concerns, which will ultiestely be resolved by the

appropriate federal and state agencies. As indicated Seabrook already

has its 40-year operating license from the NRC and that agency norrially

does not consider financial stability of the utility entity before

allowing the plant to finally go on line. The NRC usually defers to the

state and federal rate-setting regulatory agencies in that regard.

However, the court earlier in these proceedings heard a NRC

representative, Edwin J. Reis. Esquire, Deputy Assistant Counsel, at a

pSNH general hearing on March 11, 1988, with relevant co=ents in that

regard. (Court Docu=ent #421, pp. 126-129) Mr. Reis stated:

My major concern here of course is not financial, it is
to preserve the jurisdiction of the NRC and to call the
Court's attention to the Atomic Energy Act of 1954 [42 U.S.C.
$ $ 2011 et seq.] particularly Sections 182 and 184 [42 U.S.C.
$ $ 2232, 2234 respectively}. One eighty-two ancng other
things requires that we pass upon the financial qualifications
of a utility that applies for a license from us. One

eighty-four among other things prevents any involuntary
transfer, any voluntary or involuntary transfer of any license
given by the NRC.

The Seabrook facility itself is such a license. It is a

utilization facility and therefore to use it or to possess it
whether it be by a trustee. Right now the Debtor is in
possession, but if it should be another trustee we would have
to look at the qualifications of that trustee and be assured
that the public health and saf ety was protected just from
radiological risks. That is our charter and that is what we
look at.

In looking at radiological risk, we also look at some
things that will impact the interest of this Court. That, for
instance, that competent engineers are hired, that equipment
is maintained, that quality of equipment is bought as
replacements are needed and that sort of thing. We also

require financial protection against accidents, funds to deal
with accidents for the property. We are about to adopt a rule
on decommissioning whereby some kind of a fund, though it
isn't clear what, will have to be set for f or decoceissioning
of facilities and those sorts of things.
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I would like to also point out that we have a rule in the
NRC that generally provides that public utilities, they don't
have to show their financial qualifications before the NRC
because it is presumed their financial qualifications will be
satisfied in rate-making, that they will get the money for the
engineers, for the quality equipment that I talked about in
rate-making.

Here there is a question that is here and I don't have
any answer as to where is the authority over rates? And we
are concerned about that and we are looking at that and
following this proceeding from that point of view. Secondly,
there is c petition before the NRC that says the NRC should
discontinue giving its licenses or discontinue considering an
operating license for the Seabrook f acility because this very
proceeding has been filed.

It therefore appears questionable whether the NRC will be able to

maintain its normal posture indefinitely if the reorganization process

regarding PSNH does not present the prospect of a financially stable

entity to take over the long-term responsibility of a nuclear power
I

plant operation when and if Seabrook is otherwise ready to go on line.

From the entire record before ce it would appear that there is a

"window of opportunity" of approxiestely six months in which a

relatively painless reorganization plcn might be negotiated on a

consensual basis. While the questions are complex and many, the

professionals approved by the court in this case should be able to do

the job. As for the timing of the extension date I also take into

21. Other possibilities as to the "unraveling" of the Seabrook
option involve the financial strength of the other joint
owners and their ability to c aver the maintenance and
preservation costs of the plant as time goes on. Recent press

: reports indicate incipient withdrawal activity by two of the
participants. See Article, "Seabrook Partner Ends Upkeep
Outlays. Seeks Buyer For Stake In Nuclear Plant," Wall Street

' Journal, June 2, 1988, p. 6; see also Article, "Sev England,

Power Takes Loss On Seabrook, Boston Globe, June 4, 1968, p.

35.
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account the qutdrennial svent scheduled to occur on Nove=ber 8,1988.
.

While the court does not "follow the election returns" nor= ally, it

is so=ewhat relevant that the Governor of Massachusetts, who has

opposed as unfeasible any evacuation plan for Seabrook, and the

Vice-President of the United States, who has supported the completion

and the licensing of the Seabrook plant, appear to be the likely

nominees of their respective parties in the presidentici election to be

held on that date. To the extent that one or the other may be

influential as President in speeding up or delaying the prospects for

the Seabrook Plant coming en line, and thus producing or denying

substantial new revenues for this debtor, it does appear appropriate as

the Creditors Co=mittee suggested that any extensien of plan exclusivity

be to a date after the results of that election are known.

After consideration of all of the foregoing factors i= pinging upon

an exclusivity extension deter =ination in this rather unusual chapter 11

proceeding, I conclude that a further extension of the debtor's plan

er.clusivity until Dece=ber 27, 1988 is appropriate and justified under

the "for cause" standard in this case, even though such a seven-conth

extension is rare in chapter 11 proceedings. I do so on the basis that

a lengthy extensien of that nature will give the debtor the necessary

time f ree f rom distraction to get the job done. A separate supplemental

order extending exclusivity for a plan to December 27, 1988 vill be

entered contemporaneous 1y with the release of this Memorandum Opinion.

22. At the conclusion of the May 19th hearing I indicated some
concern and anticipation as to issues that could be raised as'

to access to the necessary data by qualified aegotiating
parties. I then indicated that I would probably have an
"interim hearing" during the period of any extension to review
the access question. However, as the debtor points out, no
party has claimed any denial of access and I recede from that
position. If access problems should develop, it suffices that

I such parties have the mechanism of the regular Friday hearings
to air their coeplaints.

40
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I have written at unusuel length in retc.hing this decision in order

that the debtor and all other parties will have full advance notice as.

to my reading of the appropriate factors justifying extensions of plan

exclusivity for a debtor in a chapter 11 proceeding. I do not now rule

that a further extension of plan exclusivity vill not be granted. I

will have to react to the situation then presented if a further request

is cade. But the debtor is forewarned that it will have the full burden

for showing cause for further extensien beyond the self-evident size and

co=plexity of the case.

It vill not do to justify any further exclusivity extension request

by providing generalized references to on-going "negotiations" which

eight result in a consensual plan. At a bare minicum any such request

vill have te address specifically the factors set forth in this opinion,

and will have to be accompanied by a definitive "action plan" schich

details the debtor's realistic prospects for reaching a consensual plan

within a definite period.

23. k'hile a gved bit of the court's co==entary in this opinion
deals with the duty of the debtor to cove full spced forward
and take full advantage of its exclusivity period, it should
be observed that it also will not do for the State of New
Ha:pshire to si= ply sit by passively waiting f or the debtor to
create such a plan out of thin air. The state cust realize
that unresolved questions as to that portion of the cost of
the Seabrook plant determined to be prudent and entitled to
enter into the ratebass of the debtor, and the essential
economic question as to the maximum "bearable" rates New
Hampshire electric consumers can pay, are questions in which
the state as well as the debtor must soon "bite the bullet" in
pragmatic terns if this reorganization is not to go into a
downward spiral of circular questions and litigation which

tieely resolution "bef ore the patient dies."will prevent a
This court stands ready, either directly or through

appointment of an examiner or other expert under the

Bankruptcy Code or the Federal Rules, to engage with the
professionals in this estate and the appropriate state
of ficials in whatever single, c oebined , or dual process that
may be required to speedily deterrine those matters.

l.1
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In sum, the court considers it important that the debtor, as well

cs all other parties in interest in this case, understand that "vaiting

around to see what happens to Seabrook" is not a sufficient explanation

for non-results by professionals paid at the compensation levels

authorized by this court's orders regarding said professionals. If the

response is to be "we can't get there f rom here" we probably can find

professionals at euch lower rates who can also tell us that. Or,

alternatively, opening up the plan process to competing plans may well

be the way to break up such an impasse.

Dated at Manchester this 22nd day of June, 1988.

&
JAMEVE. YACOS

BANKRUPTCY JUDGE

Copy sc:
Stella Siively Esquire
To Se * On Full List;

|

|
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UN!il:P STATES linKnUPICY COURT
.

.,,

Dlf 7RICT OF MEW HAMPSillRE

'In re: r

Public Service Conpany of New Hampshire. BKd88-000!.3
Debtor

'
.

4

PROCEDURA1. ORDER

The debtor on April 28. 1988 having filed its Motion To Extend Plan j

Exclusivity Periods and having set the ss=e for hearing on May 20, 1986 |

pursuant to this court's Amended Orders entered April 19. 1988 regarding |
s

standard notice and cotion hearing procedures for this case; and the

court having reserved its discrecien in said orders to everride their *

provisions with regard te particular catters if verranted by various

circu= stances; and the court noting that a number of other motions are i

already scheduled at the, regular periodic hearing date on May 20, 1983,
a

that the subject cotion may require further tice .and will be available ,

on that date, and in order to permit a full and complete hearing
,

-

thereon, it is accordingly

!
ORDERED, ADJUDGED and DECREED as follows:

1. The Motion To Extend Plan Exclusivity Periods filed herein by
;

I the debtor on April 28, 1988 is hereby set down for hearing at 9:30 a.m. ,

en Thursday. May 19. 1988, in the United States Bankruptcy Court. 7th'

Floor. 275 Chestnut Street. Mar.chester. New Hampshire. 03101.

1
notwithstanding any prior notice given pursuant to the standard notice ;

|

and motion procedure orders. ,

2. General counsel for the debtor is directed to have available to :

.

}
testify at the hearing a key executive ificer of the debtor with who. (
counsel cust entily consult!- as to plan formulation matters. Counsel r.- g

/ ;

/ /, f

'I-kd f,1

ANNEX "A"

1 -

_ . _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ ._.
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1
. .

.

nball also arrange to have availabic a ktmwicilgeable individua! f ro. the

debtor's appointed f inancini advisor to give ' tbe court some indisatfen

of the advisor's activity to date and timetable for future activity.

3. The response deadline is changed to May 12, 1988. The reply

deadline for the debtor is changed to May 17 1988. All other

provisions of the Amended Orders entered April 19, 1988 rennin

unchanged.

4 In its reply pleading and escorandum, to be filed by May 17

1988, the debtor should include among any other catters set forth a

discussion of the following specific questionst

a. Assucing for purposes of argument that it it

established at the hearing that core time is required
for negotiation of a consensual plan. and that the
fostering of consensual plans is an it portant factor
end gaal in the underlying rationale of the chapter 11
provirions of the 1978 Bankruptcy Code, what lesci or
practical considerations indicate that a consensual
plan 11ay not still be negotiated just because the
debtor no longer has the exclusive right to put forward
a plan in the proceedings?

b. To what extent can or should the court consider as a
f actor in a i 1121 extension decision the f act, if it
is established at the scheduled hearing, that there
exist outside parties (third party suitors) seeking to
cerge or acquire the debtor and/or some or all of the
debtor's assets in conjunction with a plan of
reorganization? k'ould not opening up the process to

"competitive bidding" by allowing competing plans to be
filed possibly enhance reorganization values (and an
earlier realization of same) with such competition
resulting in constant improvement of competing plans to
realize the highest possible reorganization value?

,

c. To what extent, if at all, does the recent experience ,

in resciving co:pating plan proposals in the large :

complex reorganizations in the Texaco. Inc. case in the
Southern District of New York and the A.H. Robbins Co.
case in the Eastern District of Virginia throw any
useful light upon the preceding question?

.

-

.
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d. khat citations con be supplied with res:ard to the fitut
full sentence ou page ninv of the debtor's n.emo r andu-
filed April 28. 19887

e. To the extent that refusal by the court to extend.the
statutorily-prescribed exclusivity period for the
debtor might ' result in cultiple plan i111ngs, what
discretion if any would this court have to hold back
submission of cultiple plans until they were merged

iinto a consensual p)an, or until it be determined that
each plans had been improved by competition to the
caximum benefit of all constituencies involved? Cf..
In re Narcon. Inc., 79 B.R. 137 (Banky. N.H. 1987).
Would not the asserted strong legislative policy

fostering consensual plans in chapter 11 justify

delaying submission of cultiple plans until it becomes
apparent that there is no reasonable likelihood of ,

negotiating ene, consolidated consensual plan?

f. To the extent that obstacles to a present plan exist by
virtue of uncertainties relating pending litigation !

'

(set forth in pp. 19-22 of Debtor's !!acorandum) would '

not opening up the process to icaginative alternative
plan proposals (seee of which eight not be within the
debtor's pcwor) perhaps permit "working around" those
obstacles (a ' device not unknown in reorgnnization lau)
and thus speed up t!'e entire process to the benefit of
all constituencies?

The f oregoing submission of questions to be briefed prior to the

hearing should not be taken by any party as an indication of a present

position by the court on any eatter involved. The court has adopted

this procedure due to the i=minent expiration of the 120-day exclusive

period under $ 1121 shortly after the hearing and to avoid undue delay

to the extent that these questions if determined to have weight in a l
:

1121 extension decision might not be covered in the briefing.

DONE and ORDERED this 29th day of April, 1988 at Manchester.

New Hampshire.

N
_ JAMES C. YACCU
CANKKt'PTCY JtTGE

Copy to:
Stella Shively. Esquire

to serve on the Full 1.ist
3
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UNITED STATES BANKRUPTCY COURT U.5 t!!,:a., ;, q. (

DISTRICT OF NEW ltNtPS!!1RE

In re:

BKf86-00043Public Service Co:pany of New Ha: pshire,
Debtor

PRELI t! NARY ORDER ON PLAN EXCL*.'SIVITY EXTENSION

On April 28, 198S the debtor filsd its !!otion To E:: tend F1:n

Exclurivity Period seeking to extend the 120-dsy and ISC-day exclusivity

}cricds prescribed by $ 1121 of the Bankruptcy Code frcs their present

c::pirations en P.sy 27, 1983 and July 26, 1988 to January 27, 1989.

Following requisite notice an all-day hearing en the motien was

hcid before the ccurt on !!ay 19,1983, to deter:ine whether the debtor

could show "cause" for an extension of the statutorily-prescribed

exclusivity period pursuant to $ 1121(d) of the Code.

At the conclusion of the hearing, in viau of the in=inent

expiration of the exclusivity period, the court dictated into the record

its findings and conclusions to the effect that the debtor had shown

cause for at least a 120-day extension. (See Annex to this Order] The

court hereby incorporates by reference said findings and conclusions.

will determine by supplemental order, to be entered inThe court

conjunction with ruling on pending motions for intervention or 5 1109

ANNEX "B"

.

/ .
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status determinatiens by various entities in this caso, such further

extension of the exclusivity period which may be justified by a review

of too record of the May 19, 1988 hearing after the transcript of that

hearing has been filed. Accordingly, it is hereby

ORDERED, ADJUDGEP and DECREED as follows:
,

1. The exclusive period within which the debtor alone may file a

picn of reorgani:ation in this case pursuant to $ 1121(b) of the

Bankruptcy Code is hereby extended to September 25, 1988. ,

2. If the debtor files a plan en or before September 26, 1988, the

furthar exclusivity period to secure acceptance of the plan pursuant to !

l 1121(c)(3) of the Bankruptcy Code is hereby extended to November 25,

19S8.

3. The court reserves its jurisdiction and will enter a

supplemental order granting or denying any further extension of

exclusivity af ter revicu of the record of the May 19, 1988 hearing as

indicated above.

DONE and ORDERED this 26th day of May, 1988 at Manchester, New

Hampshire.

M
J MES E. TACOS
B)ANKRUPTCYJUDGE

i

Copy to:
Stella Shively, Esquire
to serve on the Full 1.ist
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EXTRACT ROM CONC 1.US10N OF HEARINC ON MAY 19. 1988
ON Mor10N FOR EXTENSION Or' EXCLUSIVE PERIOD

-

(Co: cents of Judge Yacos)

I'll state soce conclusions that I have at this point, which will

partially determine the matter before me. The Order vill be entered in

more precise terms and, as you'll see, I haven't cose to a final

conclusion as to all aspects.

But one thing see=s to ce reasontbly clear in this estter and that

is that the debtor is entitled to at least a four coach extension for
the simple reason that the first 120 days of this proceeding has been

used in connection with extraordinary organizational matters necessary

| in a rather unique case. All of the co mittees have only recently been

i Theput in place, with their financial advisors, and counsel, eccetera.

debtor in possecsion itself had a change of counsel, about six weeks

into the case as I recall. Realistically the debtor is only now in a

position it would have been in the first weeks of a normal case.
Therefore, I conclude that the debtor should have 120 days period from

now to get -- in practical cares and in the spirit of the statute -- the

benefit of the statutory exclusive period.

|
What of any extension beyond that period? I probably would 'go

with either the creditors' committee's six month extension, or maybe
ecatheven the debtor's and U.S. Trustee's reconcendation of the eight

period, if I could be satisfied and feel assured that there are no
obstacles to free access to the necessary data by qualified negotiating

'

:

1
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partics. And in terms of such an extension, contrary to e ,mc of the

pocicions that have been argued, I believe there is a reasonable chance

to resolve many of the uncertainties in this i:ase by negotiation, with

sufficient time given for that purpose . In other words . I don't buy

completely the argument that because there are many uncertainties and it

may be just as uncertain in January of next year or Nove=ber ... of this

year, that that by itself is a reason to throw up our hands on the

negociating process and require a quick plan.

But I do have sone concern about I guess what has occupied cc from

the first ti=s I heard the case, and that is this si= ply is not a noreal

I von't bore you with the recitatien of the:.case for many reasons.

We've gone over them in esny hearings. And when I hear arguments in

his case I'm of ten reminded of that fact because they ring a littic

of fkey in teres of what seem to ce realities of this case. And one of

those realities is that you have a regulated utility with some circular

legal questions as to rate-setting, eccetera. And the other is

complexity in teres of just the natt.a of the company and projections
future income, which iswhen your projections have to take in account'

controllable, arguably, by regulatory authority as well as a debtor in a

reorganization plan.

Those complexities seem to me to require some sort of data bank

accessible to all qualified parties in the negotiating process.

Otherwise the negotiating process is sieply some words that may not have'

reality with regard to this case. I don't question the good faith of

2
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anybody that's in thin courtroom. But I do have t.ome re w rvation< . tv |
i

! whether j u t, t giving an extensive extension here without sone kind of ;

structure for that process is appropriate.

In the sacre manner, I will ree:phasize what I said during the
i

course of the hearing and that is this court at least is not at all

interested in getting into the nitty gritty of the plan formulation. I

recognize that short extensions turn into status conference hearings and

progress hearings at which attorneys or parties can seek to use that

hearing as, in effect, a plan f ormulation hearing. And perhaps sore

bankruptcy judges intrude into that precess more than I eyself think is

appropriate. That is not what I'm about here.

What I am about is creating an objective procedure that gives free

access to those parties that need it to expedite the negotiation of the

plan. And that procedure 1 do not think can be defined in terms of any ;

case we've ever seen before. It har to react to the uniqueness of this
,

' case. '
.

I
i

i e * *

i

|

The other uncertainty I have in this case is that I'm still ret

convinced that at an appropriate stage in this case opening up the
i

process to corpeting plans is not going to be the way to go. I tend to

agree with the debtor and the cor-ittees that this is not the point at

which to do that. At what point to reach that I do not exprer.s any
j

1
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opinion. but, as 1 incitated in one of the question. I proent.it t.

the partics. I still have so-e unresvived view. in t y e.n o.ind about

that -- it doesn't seem to re beycnd the pale of proper construction cf

chapter 11 of the Code to perhaps justify driay in subeission of

cultiple plans until adequate tir e to work out a consensual plan is

given. I don't think that that necessarily would be an ieproper
ar s as the bankruptcy judge'interpretation of the Bankruptcy Code,

does not intrude himself into the plan f- e. ion details or selection

process. And I need to think about thtc before I enter any kind of

position on that -- terninate theopinion or order that night take a

exclusivity period and then seek to control multiple plans by ' ': e

perhaps unprecedented procedural steps but perhaps juctifiab!e ones t

case of this nature.

. . .
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CERTIFICATE OF SERVICE '88 JR 30 P3 :10
I, Thomas.G. Dignan, Jr., one cf the attorneys for the

Applicants herein, hereby certify that on June 27Of
made service of the within document by mailing co h[.sB8,.I's e ia"d 'g g'3E d MI.
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thereof, postage prepaid to: '

Alan S. Rosenthal, Chairman Howard A. Wilber
Atomic Safety and Licensing Atomic Safety and Licensing
Appeal Panel Appeal Panel

U.S. Nuclear Regulatory U.S. Nuclear Regulatory
Commission Commission

Washington, DC 20555 Washington, DC 20555

Thomas S. Moore Mr. Ed Thomas
Atomic Safety and Licensing FEMA, Region I

Appeal Panel 442 John W. McCormack Post
U.S. Neclear Regulatory Office and Court House

Commission Post Office Square
Washington, DC 20555 Boston, MA 02109

Administrative Judge Sheldon J. Robert Carrigg, Chairman
Wolfe, Esq., Chairman Board of Selectmen

Atomic Safety and Licensing Town Office
Board Panel Atlantic Avenue

U.S. Nuclear Regulatory North Hampton, NH 03861
Commission

Washington, DC 20555

Judge Emmeth A. Luebke Diane Curran, Esquire
Atomic Safety and Licensing Andrea C. Ferster, Esquire

Board Panel Harmon & Weiss
5500 Friendship Boulevard Suite 430
Apartment 1923N 2001 S Street, N.W.
Chevy Chase, MD 20815 Washirgton, DC 20009

Dr. Jerry Harbour Stephen E. Merrill, Esquire
Atomic Safety and Licensing Attorney General

Board Panel George Dana Bisboo, Esquire
U.S. Nuclear Regulatory Assistant Attorney General

Commission Office of the Attorney General
Washington, DC 20555 25 Capitol Street

Concord, NH 03301-6397

Adjudicatory File Sherwin E. Turk, Esquire
Atomic Safety and Licensing Office of the Executive Legal

Board Panel Docket (2 copies) Director
U.S. Nuclear Regulatory U.S. Nuclear Regulatory

Commission Commission
Washington, DC 20555 Washington, DC 20555
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Atomic Safety and Licensing Robert A. Backus, Esquire
Appeal Board Panel Backus, Meyer & Solomon

U.S. Nuclear Regulatory 116 Lowell Street
Commission P.O. Box 516

Washington, DC 20555 Manchester, NH 03105

Philip Ahrens, Esquire Mr. J. P. Nadeau
Assistant Attorney General Selcctmen's Office
Department of the Attorney 10 Central Road
General Rye, NH 03870

Augusta, ME 04333

Paul McEachern, Esquire Carol S. Sneider, Esquire
Matthew T. Brock, Esquire Assistant Attorney General
Shaines & McEachern Department of the Attorney
25 Maplewood Avenue General
P.O. Box 360 One Ashburton Place, 19th Fir.
Portsmouth, NH 03801 Boston, MA 02108

Mrs. Sandra Gavutis Mr. Calvin A. Canney
Chairman, Board of Selectmen City Manager
RFD 1 - Box 1154 City Hall
Kensington, NH 03827 126 Daniel Street

Portsmouth, NH 03801

Senator Gordon J. Humphrey R. Scott Hill-Whilton, Esquire
U.S. Senate Lagoulis, Clark, Hill-
Washington, DC 20510 Whilton & McGuire
(Attn: Tom Burack) 79 State Street

Newburyport, MA 01950

Senator Gordon J. Humphrey Mr. Peter S. Matthews
One Eagle Square, Suite 507 Mayor
Concord, NH 03301 City Hall
(Attn: Herb Boynton) Newburyport, MA 01950

Mr. Thomas F. Powers, III Mr. William S. Lord
Town Manager Board of Selectmen
Town of Exeter Town Hall - Friend Street
10 Front Street Amesbury, MA 01913
Exeter, NH 03833

H. Joseph Flynn, Esquire Brerawood Board of Selectmen
Office of General Counsel RFD Dalton Road
Federal Emergency Management Brentwood, NH 03833
Agency

500 C Street, S.W.
Washington, DC 20472
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Gary W. Holmes, Esquire Richard A. Hampe, Esquire
Holmes & Ells Hampe and McNicholas
47 Winnacunnet Road- 35 Pleasant Street
Hampton, NH 03841 Concord, NH 03301

Judith H. Mizner, Esquire Charles P. Graham, Esquire
79 State Street, 2nd Floor Murphy and Graham
Newburyport, MA 01950 33 Low Street

Newburyport, MA 01950
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