UNITED STATES OF AMERICA 1

NUCLEAR REGULATORY COMMISSION 38 FEB 17 AO6
Before the Atomic Safety Ansi_umnns_ﬁg.u_%zu;» OF SECRE IANY
CKi 162:: SERVICT

In the Matter of

Docket No. 50-322-0L-3
(Emergency Planning)

LONG ISLAND LIGHTING COMPANY

(Shoreham Nuclear Power
Station, Unit 1)

SUFFOLK COUNTY, STATE OF NEW YORK AND TOWN OF
SOUTHAMPTON RESPONSE IN OPPOSITION TO LILCO'S MOTION

—FOR _SUMMARY DISPOSITION OF CONTENTIONS 1 AND 2
I. INTRODUCCTION

Suffolk County, the State of New York and the Town of
Southampton (the "Governments"), hereby respond in opposition %o
LILCO's Motion for Summary Disposition of Contentions 1 and 2,
dated December 18, 1987 ("LILCO 1/2 Motion" or "Motion"). For
the reasons set forth below, as well as those set forth in the

Governments' Overview,l/ LILCO's Motion must be denied.

LILCO's Motion is defective in many respects. These

defects, even if considered singularly, would defeat the Motiwun

1/  overview Memorandum in Support of Governments' Opposition to
LILCO's Motions for Summary Disposition of Contentions 1-2 and
4-10, dated February 10, 1988 ("Governments' Overview"). The
Governments' Cverview responds to many of LILCN's arguments.
Accordingly, the Governments in this Response do not repeat in
detail the points covered in their Overview.
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When considered together, they highlight and illustrate the

absurdity of LILCO's Motion. In essence, LILCO asserts the

following: LILCO has an adequate Plan, including an adequate

traffic control scheme; Suffolk County has sufficient personnel,

including a police force, to efficiently and effectiveliy

implement that traffic control scheme in a radiological emer-

gency: LERO personnel will assist Suffolk County in implementing

the traffic control measur2s, especially by making sure that the

County personnel have all necessary information; Suffolk County

will give LERO personnel permission to take any actions necessary

to carry out the traffic plan; and if the ne¢ed should arise, LERO
personnel will take the lead in implementing Plan provisions,

including those related to the direction of traffic.2/

2/ LILCO's Motion constructs this argument through a seiies of
broad assertions, none of which is based on any facts. The
assertions include:

- “[T)here is also no qguestion that the
police, with assistance from LERO, would be
able to implement the traffic control portion
of the LILCO Plan without appreciable delay or
confusion." LILCO 1/2 Motion at 3.

- “[I]t is evident that the police could be
notified and mobilized quickly, that they
would know where to go once they were
dispatched, and that they would understand
what they needed to do once they arrived at
the TCPs." I1d. at 4.

- “[T]he LERO Director of Local Response
[is instructed by the Plan] to not only inform
the Suffolk County Executive of an emergency
at Shoreham but to explain the specific
response actions that need to be taken and
obtain, as necessary, permission to perform
them." JId. at 5. "The LERO Director is
instructed by this procedure [(OPIP 3.1.1] to
(footnote continued)



Based on the evidentiary record, however, and discounting
LILCO's self-serving and purely conclusory statements, LILCO's
Moticn should more properly be construed as follows: LILCO does
not have an adequate Plan or even an adequate traffic control
scheme (as confirmed by the OL-5 Licensing Board's recent
Exercise Decision); there is nothing in the evidentiary record

that would demonstrate that Suffolk County has sufficient

(footncte continued from previous page)
advise the Suffolk County Executive that he,
or his representative, should go to the LERO
EOC in Brentwood tc better coordinate the
energency response." Id.

- “The Suffolk County police would almost
certainly be able to assemble and be briefed
at Yaphank within the same time (approximately
two hours)." Id.

- "LERO will be sending the Traffic Control
Point Coordinator to serve as liaison at
police headquarters . . . ." Id. at 6.

= “"[T)he Traffic Control Coordinator would
be instructed to coordinate the dispatch of
both the LERU Traffic Guides and the Suffolk
County police . . . ." 1d. at 7. "The
patrolmen and Traffic Guides would link up at
the TCPs . . . ." 1d.

== "[T)he 'best efforts' principle
forecloses the argument that the police would
drastically deviate from the LILCO plan, or
simply ignore the advice of trained traffic
guides ., . . Common sense refutes the argument
that the police, trying their best, woulcd
somehow spoil the emergency response out of
ignorance or incompetence." Id. at 8.

- "If in such circumstances some LERO
Traffic Guides were mobilized and dispatched
before enough police could be mobilized and
briefed, these Traffic Guides could be given
permission to direct traffic by themselves."
Id. at 10,



personnel, including police, to efficiently and effectively

implement LILCO's traffic control scheme; LERO personnel lack the

legal authority, capability, training and experience to assist
Suffolk County in implementing traffic control measures; Suffolk
County cannot and will not give LERO personnel permission to take
any actions necessary to carry out the traffic control por.ions
of the LILCO Plan; LERO personnel are prohibited by law from
implementing traffic-related Plan provisions, including those
related to the direction of traffic; any County attempt to
implement traffic control would necessarily be ad hoc with
unknown results; and even assuming, arguendo, that LILCO's Plan
were used as a guide by Suffolk County personnel, there is no
evidence that the Plan could be implemented adequately and

effectively.

Viewed in this light, as the Board must if it is to
accurately appraise LILCO's Motion, the Motion must be rejected.
This conclusion is based upon a number reasons, any one of which

compels denial of LILCO's Motion. Those reasons follow:

1. LILCO urges that the "best efforts" assumption of the
Commission's new rule3d/ permits this Board, without any
evidentiary hearing, to resolve the numerous factual issues which

were identified by the Board in its September 17 Orderd/ and the

3/ 10 CFR § 50.47(c){1), 52 Fed. Reg. 42078-87 (1987).

4/ Memorandum and Order (Ruling on Applicant's Motion of
(footnote continued)



Commission in CLI-86-13. LILCO 1/2 Motion at 1. 1Instead of the
case-by-case adjudication called for in these decisions and the
NRC's new emergency planning rule, LILCO would have thiec Board
shut its eyes to the facts and assume, with no factual basis at
all, that the Governments can and will respond using LILCO's Plan

and that the response will be effective and efficienct, LILCO's

proposition is ridiculous; this Board can make findings only on

the basis of facts, not LILCO fantasy.

2. LILCO urges this Board to interpret the new rule to
embrace an irrebuttable presumption that Suffolk County will use
the LILCO Plan and work cooperatively with LILCO to implement
traffic control measures and strategies during a Shoreham
emergency. The new rule, however, neither requires nor permits
such an extreme position to be taken. Rather, consistent with
CLI-86-13 and tne Board's September 17 Order, the new rule calls
for case-by-case adjudication of the adequacy of a "best efforts"
Suffolk County response. The facts are undisputed: the
affidavits of Suffolk County >fficials and the evidentiary record
establish persuasive reasons why the County would not follow
LILCO's traffic plan and would not work with LILCO's personnel,

Moreover, the record documents that County response personnel are

(footnote continued from previous page)

March 20, 1987 for Summary Disposition of the Legal Authority
Issues and of May 22, 1987 for Leave to File a Reply and
Interpreting Rulings Made by the Commission in CLI-86~13
Involving the Remand of the Realism Issue and Its tffect on the
Legal Authority Question), LBP-87-26, (Sept. 17, 1987)
("September 17 O:-der").



not familiar with LILCO's Plan, making it all the more baseless
for LILCO to assert that this Board could find summari.y that a
"best efforts" response .sing the LILCO Plan could and would
result in adequate protection for the public. 1In short, there is
no basis to find that LILCO's Plan would be used or would result

in an adequate response.

3. In its Motion, LILCO continues its practice of urging
the Board to license Shoreham on the basis of LERO personnel
performing illegal acts; thus, LILCO persists in its claims that
its personnel will direct traffic and perform other similar acts.

This Board has said no to this LILCO argument on two occasions.

1t m. 3t do so again.

4. The OL-5 Licensing Board's February i Initial Decision
(LBP-88-2) ("Exercise Decision") eliminates much of the purported
basis for LILCO's Motion. 1In essence, the Exercise Decision
establishes that LILCO's Plan is fundamentally flawed in several
respects, that LERO personnel are "amateurs" who cannot be
counted on to communicute and perform effectively, and that LERO
personnel are inadequately trained. In light of these findings,
there could be no possible basis for this Board to conclude that
as a matter of law, a "best efforts" Suffolk County response,
using a fundamentally-flawed plan and coordinating with a LERO
organization comprised of poorly-trained, "amateur" emergency

workers, would result in adeguate protec:ion to the public.




S. There are numerous unresolved factual issues regarding
the navure and adequacy of a governmental "best efforts" response
-- even if i* is assumed, arguendo, that LILCO's Plan would be
used. In the face of such unresolved factual issues, summary

disposition cannot be granted.

6. The Governments also take issue with LILCO's so-called
"undisputed" facts, all of which are either disputed or are
otherwise baseless. See Statement of Material Facts as to Which
There Is No Genuine Issue to Be Heard on Contentions 1 and 2
("LILCO's Statement"), attached to LILCO's Motion as Attachment
1. With such factual disputes emong the parties, summary

disposition cannot be granted.

7. LILCO's Motion must also be denied under 10 CFR
§ 2.749(c). The Motion introduces a new traffic control plan,
purportedly set forth in Revision 9 of the Plan. However, the
Governments have not had a fair opport ‘nity to review Revision 9,
much less pursue discovery and determine how it impacts the
issues raised in LILCO's Motion., Accordingly, under

Section 2.749(c), LILCO's Motion must be rejected.

Any one of the foregoing bases, as well as other bases
discussed hereafter, is itself sufficient to compel denial of the
Motion. Taken together, they comprise a2 transparent LILCO

attempt to have the Board return to pre-TMI days, by requesting



the Board to license the plant even though questions remain
unanswered concerning the adequacy and implementability of an
emergency response plan. This Board cannot condone such an
approach. LILCO's plea for a retreat from concern for public

safety must he rejected, as they have been in the past.

IT. BACKGROUND

Contentions 1 and 2 concern, essence, the implementation
of traffic control measures in connection with an evacuation of
all or part of the 10-mile EPZ.3/ Specifically, Contention 1
states that LILCO personnel do not have the legal authority to
direct traffic or to ensure that evacuees follow the evacuation
routes i1dentified and prescribed in the LILCO Plan., It alleges,
further, that because LILCO's evacuation time estimates, and the
computer model and analyses from which those estimates were
derived, are premised upon evacuees using only prescribed routes,
the inability to implement traffic control and direction as set
forth in the LILCO Plan, renders LILCO's evacuation time

estimates inaccurate,

Contention 2 is related to Contention 1 and alleges that

LILCO personnel do not have the legal authority to implement

3/ This is LILCO's fourth attempt to obtain summary disposition
of Contentions 1 and 2, as well as the other legal authority
contentions at issue in th.s proceeding (Contentions 4-10).
LILCO's earlier motions for summary disposition were filed on
August 6, 1984, February 27, 1985, and most recently, on

March 20, 1987,



various traffic control measures such as blocking roads, imposing
channelization treatments, prescribing turn movements and chang-
ing two-way roads to one-way operation. These functions are
integral parts of LILCO's traffic control scheme. The contention
alleges that the evacuation portions of LILCO's Plan cannot be
implemented, and that LILCO's evacuation time estimates are
unrealistically low and inaccurate because the use of prescribed
evacuation routes, and other assumptions, are invalid. It also
raigses the issues of whether there can be findings of compliance

with enumerated regulatory requirements.

The truth of the allegations in Contentions 1 and 2 -- that
LILCO lacks the logal authority to implement traffic control
strategies -- has already been established. (Cuyomo v. Long Island
Lighting Co,, Consol. Index No. 84-4615 (N.Y. Sup. Ct.), slip
op., Feb. 20, 1985, aff'd, 511 N.Y.S.2d 867 (2d Dept. 1987),
appeal pending ("Cuomo v, LILCO"). The Cuomo v. LILCO decision
has been accepted by both this Board and the Commission itself.
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit
1), CLI-86-13, 24 NRC 22, 30-31 (1986) ("CLI-86-13"); September
17 Order at 10-11,8/

6/ while Cuyomo v, LILCO is still pending before the New York
Court of Appeals, LILCO has conceded that it lacks legal
authority to implement traffic control by dropping that issue
fiom its appeal. Thus, LILCO's lack of legal authority to
implement the traffic control portions of its Plan cannot be
disputed and is not at issue in this proceeding.



Notwithstanding LILCO's lack of legal authority to implement

traffic control, the Commission, in CLI-86-13, remanded that
matter, along with the rest of the "legal authority" issues, to
this Board for further fuactual inquiry to determine whether a
"best efforts" government response would be adeguate. 24 NRC at
22, However, before this Board could commence the fact-finding
proceeding clearly contemplated by the Commission, LILCO filed
its third attempt at summary disposition on the legal authority

issues, including Contentions 1 and 2.2/

This Bcard rejected that LILCO attempt to resolve summarily
the legal authority issues in its September 17 Order. That Order
is discussed in Section III of the Governments' Overview. In
brief, the Board found that, even assuming governmental "best
efforts," there remained numerous "factual questions of adequacy
of the Governments' response" in the event of a Shoreham
emergency. September 17 Order at 45.8/ wWith respect to Conten-

tions 1 and 2, this Board found that "[t)he question of how

7/ LILCO's Second Renewed Motion for Summary Disposition of the
"Legal Authority" Issues (Contentions EP 1-10) (March 20, 1987).

8/ On October 29, 1987, the Board reaffirmed the conclusions
reached in its September 17 Order, stating again that the Commis~-
sion's decision in CLI-86-13 required the Board "toc determine the
adequacy of qovornmental response under the Commission's best
efforts assumption." [Long Island Lighting Co., (Shoreham Nuclear
Power Station, Unit 1), LBP-87-29, NRC (1987) (the
“October 29 Order"), at 13. The Board recognized that the
granting of summary disposition in LILCO's favor was not
warranted, since LILCO had not demonstrated the adequacy of the
Governments' response in the event of a Shoreham emergency. The
Board again therefore concluded that "(a) hearing is required to
obtain the facts upon which a de..sion can be based." ]d. at 10.
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traffic will be guided and by whom is indeed material," and ruled
that it could not decide the ultimate issues in this case "while

80 mucn uncertainty surrounds that question." Id. at 35.

Since this Board's September 17 Order, nothing has occurred
to alter the Board's conclusion that summary disposition on
Contentions 1-2 is inappropriate in the face of the numerous
unresolved issues which are outstanding. Nevertheless, LILCO's
latest Mction fails to respond to the unresolved factual issues
recognized by the Board. Rather, LILCO takes the approach of
shouting "best efforts" and misinterpreting the scope of the new
rule whenever questions arise about the unkrnown nature and
adequacy of governmental attempts to implement traffic control in
a Shoreham emergency. This Board must reject this LILCO

approach, as it has done in the past.

in short, LILCO has failed to demonstrate that the
Governments' response in a Shoreham emergency would be adequate
to protect the public health and safety, as required by 10 CFR
§ 50.47(a)(1l)., Thus, LILCO's Motion for summary disposition of

Contentions 1 and 2 must be denied,
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LILCO's Motion contains numerous references to Revision 9 of
its Plan., In fact, the body of LILCO's Motion is devoted almost

exclusively to LILCO's claims of what the Suffolk County Police

Department ("SCPD") and LERO allegedly would do singly and

together to control traffic during a Shoreham emergency. Those

claims are purportedly based on changes to LILCO's traffic

control scheme found in Revision 9 of its Plan., Revision 9 was
issued by LILCO on January 22, and received by the Covernments on

or about January 25, 1988.3/

Fven though LILCO's Motion predates R « on 9, it is clear
that LILCO had the bdenefit of knowing and standing the
contents of Revision 9 before its Motior .epared and filed.
The Governments, however, have not been gi a similar

opportunity. Revision 9 consists of perhaps thousands of pages

3/ FPor example, LILCO claims that the LERO Event Summary Sheet
”L;_pging_mgﬂi{;gﬁ to instruct the LERO Director of Local
Response to not only infcrm the Suffolk County Executive of an
emergency at Shoreham but to explain the specific response
actions that need to be taken and obtain, as necessary, permis-
sion to perform them." LILCO 1/2 Motion at 5 (emphasis added).
LILCO also states that ", . . OPIP 3.6.3, Traffic Control,
§ 5.1.6 is being modified to read substantially as follows:
+ + +¢" that "OPIP 3.6.3, Attachment 15,

¢+ + + «»" and that "OPIP 3.6.3 § 5.2.3 is
being revised to read, in part: . . ." LILCO 1/2 Motion at 6, 7
(emphasis added).

13



which have not yet been reviewed or evaluated by the Governments

(including their counsel and experts) or this Board. That is a
substantial task that could not possibly have been accomplished
in the brief time between the receipt of Revision 9 on January 25
and the Febr.ary 10 deadline for responding to the instant
Motion. §Sge Letsche Affidavit; Zahnleuter Affidavit, 4% 3-7.
Until there has been an adequate opportunity for the Governments
to review and evaluate Revision 9, it is premature for this Board
even to consider LILCO's Motion. See 10 CFR § 2.749(c). Thus,
this Board should summarily deny LILCO's request to grant summary

disposition in its favor.

Thig is not the first tine that LILCO has sought summary
disposition without providing adequate opportunity for the other
parties in this proceeding to review or evaluate the matters
underlying its request. For example, on the issues relating to
LILCO's new proposed emergency broadcast system ("EBS") network,
LILCO sought to obtain summary disposition despite the fact that
it had just unveiled its new plan. In denying LILCO's summary
disposition motion, the Board stated:

It can hardly be considered as acceptable
procedure that LILCO's plan revisions, unre-
viewed by other parties and FEMA, with new
radio stations forming significant links in
its emergency broadcast responsibilities,

could be the subject of a summary disposition
resolution.




Meriorandum and Order (Puling on Applicant's Motion of November 6,
1937 for Summary Disposition of the WALK Radio Issue), dated
December 2., 1987, at 3-4. The Board, accordingly, instructed
LILCO that summary disposition motions are appropriate only after
the octher parties in a proceeding have had an "opportunity to

determine and respond to matters potentially in controversy."

Id. at 4.

More recently, the Board denied LILCO's motion for summary
disposition of its new schools evacuaticon proposal, concluding
that LILCO's proposal "present(ed] material issues only resolv~-
able in a future contested forum." Memorandum and Order (Ruling
on Applicant's Motion of October 22, 1987 for Summary Disposition
of contention 25.C ("Role Conflict" of School Bus Drivers)),
dated December 30, 1987, at 5. As with its ruling on LILCO's EBS
motion, the Board observed that LILCO's new schools evacuation
proposal required analysis and review before summary disposition
in LILCO's favor could even be considered, much less granted.

14.10/

10/ on February 1, 1988, the Board deferred ruling on LILCO's
hospital evacuation summary disposition motion, to provide the
parties an opportunity to evaluate Revi-~ion 9. §See Memorandum
and Order (Ruling on Applicant's Motion of December 8 (sic] for
Summary Disposition of the Hospital Evacuation Issue), dated
Feb.uary 1, 1988, at 4. A similar opportunity should be given
the pa'c:«3 with respect to all LILCO's pending summar¥
dispositicn motions, although the parties should be afforded mcre
time than was provided in connection with LILCO's hospital
evacuation proposal, in light of the enormouvs task of reviewing
the tnousands of pages involved.

- 14 -



Consistent with the above rulings, it is clear that the
present circumstances present another compelling instance
requiring denial of LILCO's Motion under 10 CFR § 2.749(c).
LILCO's apparent changes to its traffic control plan appear to be
far-reaching.1l/ It is apbsurd to suggest that anyone could be in
a position to respond to matters related to the new plan on such
short notice. §See Lctsche Affidavit; Zahnleuter Affidavit, § 3-
7. Accc dingly, LILCO's Motion should be denied as premature.

B. LILCO's Claim That 1C CFR § 50.47(c)(1)(iii)
Creates an Irrebuttable Presumption That

Suffolk County Would Follow LILCO's Plan Is False
One of the chief bases for LILCO's Motion is its erroneou:z

claim that 10 CFR § 50.47(¢c)(1)(iii) effectively eliminates the
need for the fact-finding recognized in CLI-86-13 and this
Board's Orders of September 17 and October 29, by creating an
ironclad and irrebuttable presumption that Suffolk County could
and would unequivocally follow LILCO's traffic control scheme as
part of a "best efforts" response. Thus, LILCO asserts that

"given the presumption ~f 10 CFR § 50.47(c)(1)(iii) that the

11/ 1ndeed, LILCO states that it has revised its traffic control
scheme based on NUREG 0654, Supp. 1, Rev., 1, "Criteria for
Utility Offsite Planning and Preparedness, Draft Report for
Interim Use and Comment," (Nov. 1987) ("NUREG 0654, Supp. 1").
LILCO 1/2 Motion at 6. NUREG 0654, Supp. 1 sets forth draft
guidance and criteria for judging the adequacy of onsite and
offsite emergency response plani., Leaving aside for now the
issue whether NUREG 0654, Supr.. 1 can be considered at all by
this Board (gee Jovernments' Overview, Section VII for discussion
of why NUREG 0654, Supp. 1 awust be disregarded), it is clear that
LILCO's efforts to revis~ its Plan according to that new format
have resulted in a massive plan revision, The 0654-related
changes, together with other changes, have in essence led to the
issuance of a aew plan,

- 15 =



State and Count ' follow the LILCO Plan as part of
efforts' respon Intervenors' arguments regarding

traffic control ntentions are simply irrelevant and .

e

uncertainty that the Board perceived previously has been

eliminated." LILCO 1/2 Motion at 1l Accordingly, LILCO

concludes that "[t]he ] gitimate question

Intervenors to ] ¢ wheth he police,

Traffic Guides, woul implemer raffic

Plan but whether t ! coul implemer ¢ (emphasis
Because, in LILCO's view h ' already
evidence in the existing reco

on this matter < n nuit issue exists

LILCO ur¢ . . disposition ie required. LILCO's

reasoning is incorrect, however, because LILCO misinterprets

Section 50.47(c)(1)(iii).

.he presumpt
is addressed in ion ) e Government
is incorporated herein by reference. There, it
that LILCO's legal anal is is wholly without
the rule does not man that a presumpti

it states that a Board "may" presume, no
acts in this case make
presumption would be appropriate; and the extent

presumption exists, it clearly has




respect to Contentions 1 and 2, the Governments add the following

additional comments.

The new rule expressly provides the Governments with an
opportunity to rebut any presumption that they would follow
LILCO's Pian. See Governments' Overview, Section III. As shown
in Section iiiI.l.2 below, the Governments have already rebutted
this presumption by stating unequivocally on numerous occasions,
that they wculd not follow or implement LILCO's traffic control
scheme because LiLCO's Plan is flawed. Since the new rule's
enactment, the Governments have reaffirmed that they could not
and would not follow LILCO's Plan, including the traffic control
scheme set forth in the Plan. §See Cuomo Affidavit, ¥Y 3-5;
Halpin Affidavit, %Y 7, 9-15; Roberts 1988 Affidavit, ¥ 10.

There is no basis for LILCO's assertion that the new rule
eliminates the Commission's recognition in CLI-86-13 that ques~-
tions remain concerning, among other things, the scope and
adequacy of the Governments' response, or this Board's rulings
confirming the existence of thoce questions in its September 17
and October 29 Orders., See LILCO 1/2 Motion at 1. The new rule
does not nullify CLI-86-13., To the contrary, the rule recognizes
and endorses that Commission decision. See, €.9., 52 Fed. Reg.
42,082 (rule "adheres" to CLI-86-13, "leav(ing) it to the
Licensing Board to judge what form the 'best efforts' of state

and local officials would take"); 42,084 (rule "incorporates,"
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and in some respects "amplifies" and "clarifies" CLI-86-13).
Thus, the previously-recognized unresolved issues pertaining to
Contentions 1 and 2 remain unresolved, rendering summary

disposition in LILCO's favor still inappropriate.

Further, notwithstanding LILCO's assertions, the new rule
does not affect the Board's rulings in its September 17 and
October 29 Orders. 1Indeed, the Cor..ission's discussion of the
new rule emphasizes that decisions under the new rule are to be
made based on the facts and evicentiary record developed in each
individual adjudication.12/ The Board's September 17 Order is
fully consistent with the Commission's new rule., It is based on
the fact~ and evidentiary record -- or more fittingly, the lack
of facts and evidentiary record -- in this adjudication which
must be developed before Contentions 1 and 2 can be decided on
the merit.. LILCO's Motion, in contrast, is premised on the
preposterous notion that despite the NRC's repeated recognition
of the need for case-by-case adjudication, this Board can
disregard its September 17 and October 29 Orders and find that

LILCO's *raffic control scheme would be and could be adequately

12/ gee, €.9.,, 52 Fed. Reg. 42081 ("whether a utility could
succeed in making (the] showing [required by the new rule] would

. + +")? 42,082 (under the new rule, judgments and evaluations,
and uncertainties therein, are to be "addressed jn the case-by-

. : _ : l "
42083 ("under the particular facts of an individual case it may
be impossible for the NRC to conclude that a utility plan is ade-
quate, as defined in this rule"); 42,084 (under new rule, NRC
will "take into account the probable response of state and local
authorities, - is") (all
emphasis added).
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implemented by the State and County without any further inquiry
into the nature or adequacy of such a governmental response.
This misinterpretation of the new rule, which is the driving

force behind LILCO's Motion, must be rejected.

£ The Governments Would Not Follow the

LILCO Traffic Control Plan

Another recurring theme in LILCO's Motion is the so-called
“indisputable fact" that the SCPD would implement the traffic
control elements of the LILCO Plan in the event of a Shoreham
emergency. LILCO 1/2 Motion at 2, This assertion is nothing
more than wishful thinking on LILCO's part, and flies in the face

of the existing evidentiary record in this case.

LILCO's claim is wrong for two reasons., First, the Plan
calls for the Governments under certain circumstances to
authorize LERO personnel to implement traffic control. However,
the Governments cannot lawfully delegate their police powers to
LILCO. Therefore, the Governments could not implement LILCO's
traffic control scheme. Second, as is well established in the
record of this case and reaffirmed by the affidavits filed
simultaneously with this Response, the Governments would not
follow LILCO's traffic control scheme, for reasons arising from
the inadequacy of the Plan itself, the inherent incapability of
LILCO utility workers to perform as anything more than amateurs,
and the Governments' oveiall lack of trust in LILCO. It is

ridiculous, for example, for LILCO to claim that the Suffolk
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County police would follow the very traffic control scheme that
they and other Government experts have long criticized and

rejected.

These grounds are discussed in further detail below.

1. The Governments Do Not Have the Legal
Authority to Delegate Their

In its Motion, LILCO claims that participation by the
Suffolk County police would somehow "cure" any legal authority
problem faced by LILCO. LILCO 1/2 Motion at 2. But, LILCO's
traffic control scheme assumes far more than the Suffolk County
police implementing LILCO's traffic control scheme alone. In
various situations, LILCO's traffic scheme, even as supposedly
modified by LILCO's just-issued Revision 9, calls for LERO
personnel to direct the d.spatch of police officers (LILCO 1/2
Motion at 6 and 7), provide specific traffic control strategies
(id. at 9), direct traffic by themselves (id. at 10), request
police mobilization (id. at 9), and direct traffic in conjunction

with the police (id. at 7).

However, as discussed in Section V of the Governments'
Overview, such actions by I.ERO personnel would involve an
unlawful delegution of the Governments' police powers. In Cuomo
¥, LILCO, the New York State Supreme Court held that the
functions embraced by LILCO's Plan, including traffic control,

are inherently governmental and that LILCO could not be delegated
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the authority to perform those functions. Accordingly, the Court
entered an order prohibiting LILCO from implementing its Plan =--

a decision since affirmed on appeal.

In its decision in CLI-86-13, the Commission correctly
interpreted Cuomo v. LILCO to hold that LILCO is prohibited from
performing the State and County functions contained in
Contentions 1-10. 24 NRC at 22. Thereafter, this Board adopted
and endorsed the Commission's position, as 1t was required to do.
See, €.9., September 17 Order at 25, 46. Most recently, the
Board clearly and definitively interpreted Cuomo v. LILCO, and
the Commission's decision in CLI-86-13, by ruling that "it [Cuomo

¥. LILCQ) prohibits the government from delegating its police
power." October 29 Order at 13 (emphasis added).

Moreover, as made clear in Cuomo v, LILCO, and as confirmed
on at least two occasions by this Board,13/ LILCO lacks the legal
authority to implement its traffic control scheme, even if the
Governments were to participate in its implementation and even if
LERO personnel were given permission to take particular actions.
Thus, whether or not the police simultaneously perform traffic
control functions with LILCO does not "cure" LILCO's lack of
legal authority to perform the sawe functions. The fact remains

that LILCO is a private company to which the Governments' police

13/ see Long Island Lighting Co. (Shoreham Nuclear Power Station
Unit 1), LBP-85-12, 21 NRC 644, 911 (19€5); September 17 Order
at 25.
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powers cannot lawfully be delegated or authorized. It is thus
disingenuous for LILCO to continue to assert to this Board that

LILCO can implement the traffic control portions of its Plan.

2. The Suffolk County Police Would Not

In its Motion, LILCO asserts that "(c)ommon sense refutes
the argument that the police, trying their best, would somehow
spoil the emergency response out of ignorance or incompetence."
LILCO 1/2 Motion at 8. Based on the substantial testimony that
has been presented in this proceeding concerning the inadequacies
of LILCO's traffic scheme, and the failure of LILCO's Motion to
demonstrate otherwise, however, it would be more honest of LILCO
to admit that "common sense refutes the argument that the police,
trying their best, would somehow follow the LILCO Plan." They

would not -- and for good reason.

a. The OL-5 Licensing Board Has Found the
"

Oi. February 13, 1986, FEMA conducted an exercise to tes:
offsite emergency preparedness at Shoreham (the "Exercise"). The
Exercise was limited to LILCC personnel and did not include the

participation of the Governments.ld/

14/ 1n its Post-Exercise Assessment Repcrt, FEMA noted that
because of this lack of participation, it couid not measure the
capabilities and preparedness of the Governments. See Post-
Evercise Assessment, February 13, 1986 Exercise of the Local
Emergency Response Organization (LERO) as Specified in the LILCO
Transition Plan for the Shoreham Nuclear Power Station, dated
April 17, 198Ff (“FEMA Report"), at ix,
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The Exercise revealed, and LILCO's performance demonstrated,
the existence of many fundamental flaws in LILCO's Plan. These
flaws were recently discussed at length by the OL-5 Licensing
Board in its recent Exercise Decision.l3/ Section VI of the
Governments' Overview discusses :he Exercise Decision's pervasive
impact on this proceeding and will not be repeated here. It js
clear from that Decision, however, that two critical assumptions
underlying LILCO's Motion =-- that LILCO has an adequate, approved

Plan and that LERO personnel are capable of implementing such a

Plan -- arc wrong.

With respect to Contentions 1 and 2, the OL-5 Licensing
Board identified multiple reasons which explain why Suffolk
County clearly would not rely upon LILCO's flawed traffic control
scheme. Highlighted below are just some of the Board's findings
related to traffic control which underscore the absurdity of the
suggesticon that there exists any basis to find that the County
would rely on LILCO's Plan or that, if it did, the resulting

response would be adequate:

15/ 1In addition to the OL-5 Licensing Board, others have
criticized LILCO's Plan., See, FEMA Report; NRC Staff's Proposed
Findings of Fact and Conclusions of Law on the February 13, 1986
Emergency Planning Exercise, dated September 11, 1987; and
Suffolk County, State of New York, and Town of Soutiampton
Proposed Findings of Fact and Conclusions of Law on the Fehruary
13, 1986 Shoreham Exercise, dated August 17, 1987,
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2)

obilisasion,

In the event of an emergency at Shoreham, the

LILCO Plan calls for LILCO “o mobilize numerous field

personnel to facilitate the evacuation. The mobiliza-

tion time for certain field workers was an area in

which the Exercise revealed a fundamental flaw based on

the numerous and serious problems demonstrated.

Exercise Decision at 88. For example, the OL-5 Board

noted that:

clearly, large numbers of TCPs were not
staffed until well after traffic conges-
tion would have occurred. Consequently,
a controlled evacuation would probably
not have been achieved. We agree with
FEMA that a Deficiency should be
assessed, and conclude that LERO's per-
formance demonstrates a fundamental flaw.

Exercise Decision at 86.
Training:

The OL-5 Board alsoc concluded that LILCO's
training program is fundamentally flawed. It
specifically noted that many of the problems which
occurred during the Exercise continued to appear in
drills LILCO held after the Exercise -- even though

parts of the LILCO Plan were changed purportedly to

address the criticisms of the Exercise. For instance,

the Board concluded that:

the proportion of LERO workers observed
failing to follow the Plan or procedures
was disturbingly great. These failures
occurred frequently enough to suggest




that there is, indeed, a pervasive
problem in trainirg LERO workers to
follow the Plan. We conclude, therefore,
th‘t . . . : i i

s FRO personnel to
follow the LILCO Plan and procedures.

Exercise Decision at 194 (footnote omitted; emphasis

added).

The Board also criticized the LILCO training
program for not effectively training LERO personnel to
exercise independent or good judgment or to use common
sense in dealing with the type of situations which
would be encountered during an eme:-gency. Exercise
Decision at 219. The Board pointed out that:

"(T]he weight of the evidence supports
Suffolk's contention that LERO workers
are not adequately trained to use inde-
pendent and good judgment in response to
unanticipated events . . . , LILCO's
training program should be modified to
teach LERO persoanel that they can and
should exercise :ndependent judgment and
common sense whsn faced with
unanticipated events that require a
prompt, effective response."

Id. at 224.

The Board reached the following overall conclusion

regarding LILCO's training program:

"Deficiencies in the following areas,

which are significant to the ability of
LERO to implement the LILCO Plan, were
found during the Exercise and were not




3)

demonstrated to have been compensated for
or corrected:

l) training for, and execution of
internal

personnel in response to

unexpected events;

2) basic knowledge of Traffic
Guides and Bus Drivers of their
assigned functionsg; and

3) ftraining for timely and prompt

] y Bus

Drivers, Route Spotters, and

Road Crews in the performance of

their emergency tasks.
These deficiencies in LILCO's training program
preclude a finding of reasonable assurance that
adequate protective measures can and will be taken
in the event of a radiological emergency at SNPS
and therefore constitute a fundamental flaw in the
Plan.,"

Exercise Decision at 250-51 (emphasis added).

Communications:

The OL-5 Licensing Board was also extremely
concerned with the serious communications problems
revealed by the Exercise., Of particular relevance to
the issues at hand, the Board found a fundamental flaw
arising from the absence of communications among field
workers, including Traffic Guides, under the LILCO

Plan. Exercise Decision at 251. As the Board
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concluded with respect to LILCO's communications

problems:

It may be difficult for LILCO to
cure this fundamental flaw because of the

training and experience of the personnel
used to implement the Plan., As emergency
workers, LILCO personnel are amateurs;
this fact may be the root cause of the
communications problems.

Id. at 64.

In light of the OL-5 Board's determinations that the Plan is
fundamentally flawed, and that the LERO workers who are supposed
to implement the Plan and assist the SCPD are badly trained and
incapable of effectively communicating, there is no basis to
state that the SCPD or the Suffolk County Executive would rely on
or follow LILCO's Plan. The County would not involve itself with
such a flawed plan or with such untrained amateurs. Halpin
Affidavit, %Y 7-14; Roberts 1988 Affidavit, ¥y 10, 11, 13, 14,
16, 17, 20, 21. Nor would New York State., Cuomo Affidavit,

Yy 3-6.

b. The Governmerts Have Found the LILCO
i W

The affidavits submitted herewith by the Governments,

and the existing evidentiary record, demonstrate that the County
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would not implement LILCO's traffic control scheme becausws, as
the recent Exercise Decision confirms, the LILCO traffic control
scheme cannot be effectively implemented. See Halpin Affidavit,
¥¥ 9-10; Roberts 1988 Affidavit, ¥¥ 6-10. Additional reasons why
the LILCO traffic control scheme is unworkable, aside from those
discussed in the Exercise Decision, are set forth in the Roberts
1984 Affidavit, also submitted today. Furthermore, the SCPD
would not take direction or advice from LILCO's amateur emergency
workers, nor would the Suffolk County police mobilize at the

request of LILCO. Roberts 1988 Affidavit, ¥y 10-11, 14.

In light of the foregoing, the County would likely respond
to a radiological emergency Lt Shoreham in ways very different
from those set forth in LILCO's Plan. Any attempts to implement
traffic control would necessarily be ad hoc, with uncertain
results. Roberts 1988 Affidavit, ¥ 8. 1In short, it is baseless
for LILCO to assert that any argument "that the police would
drastically deviate from the LILCO [traffic) plan or siqply
ignore the advice of trained traffic guides" is foreclosed.

LILCO 1/2 Motion at 8. 1Indeed, if any argument is foreclosed, it
is LILCO's assertion tha the SCPD would follow the LILCO Plan o

comply with the directisus or advice of LERO Traffic Guides.

Cs LILCO Has Not Materially Modified
* : )

LILCO's claim that it has modified its traffic control
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schemes to some degree based on the criticisms of the SCPD, and
that therefore, the police would follow the LILCO traffic pian
(LILCO 1/2 Motion at 4), is clearly erroncous, LILCO has not
mnodified its traffic control plan in any material way, and the
criticisms of the SCPD therefore remain as valid today 2z~ when
Lhey were first made known to LILCO, the Board, and the other

parties in this proceeding.

In support of its contention that its traffic control plan
and strategies have been modified to take into account the SCPD's
criticisms, LILCO lists nine "technical changes." LILCO 1/2
Motion at 4 and Att. 2. Eight of these nine "technical changes"
are mere corrections of typographical errors, hovaver e other
calls for the addition of a Traffic Guide, cones and flashing
lights along one of LILCO's evacuation routes. Roberts 1988

Affidavit, ¥ 12.

LILCO, however, continues to ignore, and has not corrected
serious deficiencies exposed by the SCPD some four years ago.

The following examples are illustrative of this point:

(1) The SCPD, during the 1987 Exercise litigation (OL=-5
proceeding), testified regarding eight intersections
within the EPZ, but outside the 2-mile zone, that were
“critical” and unmanned under the LILCO Plan. The SCPD

vescified that evacuation flow through these intersec-




(2)

tions, and others, reeded to be kept moving during an

emergency at Shoreham. Otherwise, the SCPD concluded,
LILCO's evacuation time estimates would be signifi-
cantly lengthened. See Roberts et al., ff. Tr., 2130,
at 41-42 (March 2, 1987). Notwithstanding this testi-
mony, these eight intersectio.s remain unmanned under
LILCO's Plan. Plan, Appendix A, Fig. 8, at IV-52
through IV-64.16/

During the 1983-84 planning litigation (OL-3 proceed-
ing), the SCPD listed 14 intersections within the Sixth
Precinct patrol area and in the LILCO 10-mile EPZ that
had the highest accident rate in that area. Of these
14, three were not designated by LILCO as manned
Traffic Control Points (“TCPs"). The SCPD stated that
57 traffic accidents were repor:og in the previous year
at these three intersections, and opined that if a.l
the accidents that could occur during a Shoreham
evacuation were included in this total, the figure
would De substantially higher. Roberts et al., ff,

Tr. 2260, at 57-58 (Jan. 17, 1984). These three high-
accident intersections are still not designated as
manned control posts under LILCO's Plan., Plan,

Appendix A, Fig. 8, at IV-52 through IV-64.

16/ These Plan cites are to earlier Plan revisions; it is
believed that Revision 9 made no changes in this regard, but
there has been no opportunity to perform the detailed review
necessary to verify this belief.




(3)

(4)

Also during the 1983-84 planning litigation, the SCPD
testified that there should be at least two Traffic
Guides at each TCP. Otherwise, it was much more likely
that evacuees would proceed along evacuation routes
different from and perhaps in conflict with the routes
or traffic strategies prescribed by LILCO. Moreover,
for a number of reasons, a single Traffic Guide would
likely confront situations that could not be handled by
one person alone. The absence of another Traffic Guide
to assist under such circumstances would make it more
likely that traffic would back up and become congested,
causing evacuees to change lanes and take other actions
likely to result in further delays in traffic flow.
Roberts et al., ff. Tr. 2260, at 47 (Jan. 17, 1984).

In spite of these criticisms, LILCO's Plan still only
has 23% of its TCPs manned by two or more Traffic

Guides. Plan, Appendix A, Fig. 8, at IV-52 thru IV-64.

Also during the 1983-84 emergency planning litigation,
the SCPD testified regarding eight TCPs and the routing
strategies for each which, in the SCPD's opinion, would
be deviated from by evacuees due to the inappropriate
and illogical nature of the traffic routes and strate-
gies employed by LILCO. Roberts et al,, ff. Tr. 2260,
at 30-34 (Jan. 17, 1984). In subsequent testimony

offered during the 1987 Exercise litigation, the SCPD
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(5)

(6)

highlighted one such TCP -- TCP #9 -- and explained why
evacuees would not follow the evacuation routing pre-
scribasd by LILCO's traffic plan. Roberts e al., ff.
Tr. 2180, at 37 (March 3, 1987). Nonetheless, LILCO
still retainy these routing strategies in its Plan,

Plan, Appendix A, Fig. 8, at IV=52 thru IV-64.

During the 1983-84 planning litigation, the SCPD testi-
fied that attempting to regulate traffic contrary to
traffic signals or other traffic control devices is
extremely difficult and usually proves unsuccessful,
Indeed, the SCPD pointed out that even uniformed police
officers have difficulty in directing traffic against
signal lights. Accordingly, the SCPD testified tha:
this LILCO traffic strategy would lead to confusion and
increase traffic congestion and evacuation times.
Roberts et al., f£f. Tr. 2260, at 52-54 (Jan 17, 1984).
Notwithstanding this SCPD criticism, LILCO still
directs traffic contrary to traffic signal lights and
other traffic control devices. Plan, Appendix A, at

IV-9 and Table V:; OPIP 3.6.3, Att. 1 at 2.

Also during the 1983-84 planning litigation, the SCPD
testified that blocking main traffic lanes on limited
access highways, in order to facilitate access to the

highways by traffic from the wntrance ramps, would only
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(9)

21-23 (Jan. 17, 1984). 1Ia fact, the SCPD specifically
criticized all 10 of LILCO's concurrent continuous flow
treatments. Id. at Att. 4. In subsequent testimony
offered during the 1987 Exercise litigation, the SCPD
reaffirmed its criticisms of LILCO's concurrent con-
tinuous flow treatments, claiming that such
treatment(s) often ignore conflicting traffic movements
likely to occur at the intersections selected by LILCO
for this traffic control technique. Roberts et al.,
£€. Tr. 2180, at 34-35 (March 3, 1987).

Notwithstanding these criticisms, LILCO still
incorporates all 10 concurrent cortinucus flow
treatments in its Plan. Plan, Apnendix A, at IV-3%

through IV-13,

Finally, during both the 1983-84 planning litigation
and the subs Juent Exercise litigat.on, the SCPD criti-
cized LILCO's plan to convert a two-mile stretch of
roadway to one-way traffic flow during a Shoreham
emergency. Roberts et al., ff. Tr. 2260, at 23-24
(Jan., 17, 1984); Roberts et al., ff, Tr., 2180, at 23-24
(March 3, 1987). 1In spite of these criticisms, LILCO
still retains the proposed one-way flow treatment in

its Plan., Plan, Appendix A, at IV-18,




Based on the foregoing, it is clear that LILCO misleads the
Board when it claims that it has modified the traffic control
measures in its Plan to take into account the criticisms of the
SCPD. LILCO 1/2 Motion at 4., LILCO's failure to address the
many flaws in its Plan brought to light by the SCPD underscores
why the SCPD never would or could follow or attempt to implement

LILCO's Plan. §See Roberts 1988 Affidavit, ¥ 12.

d. The Governments Are Not
Famili with LILCO's P)
Throughout its Motion, LILCO implies that the Governments

are fimiliar with the LILCO Plan.17/ LILCO is wrong.

There is nothing in the evidentiary record of this proceed-
ing to support the contention that the SCPD, or other State or
County officials or perscnnel, are familiar with the LILCO Plan
or the traffic control measures and strategies set forth in the
Plan. 1Indeed, the record is to the contrary. See, Halpin

Affidavit at ¥ 9; Roberts 1988 Affidavit at Yy 5, 9. See also

17/ Por example, LILCO claims that "there is also no guestion
that the police with assistance from LERO, would be able to

implement the traffic control portion of the LILCO Plan without
ion." LILCO 1/2 Motion at 3 (emphasis

added). LILCO further claims that "it is evident that the police
could be notified and mobilized quickly, that

they would know
» and that they would

at the TCPs."
Id. at 4 (emphasis added). Thus, it is clearly LILCO's intent to
suggest that, partly as a result of the SCPD's familiarity with
the LILCO Plan, the LILCO traffic control scheme could be
implemented quickly and efficiently by the Suffolk County police
in the event of a Shoreham emergency.
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Papile Affidavit, ¥ 6; REPG Affidavit, ¥ 10; Zahnleuter

Affidavit, ¥ 8. Although a handful of high-ranking Suffolk
County police officials have testified in this proceeding and in
the Exercise proceeding (OL-5 docket) about the inadequacies of
LILCO's traffic plan, this does not mean that they are
sufficiently knowledgeable about the details of LIL7O's Plan to
implement it, even if they chose t> do so. Further, aothing
about LILCO's traffic plan is known by the SCPD officers who
would actually be called upon and expected to implement LILCO's
traffic scheme in the event of a Shoreham emercency. See Roberts
1988 Affidavit, ¥ 9. Finally, a total of only three copies of
LILCO's Plan are in the possession of County personnel, and they
are being kept solely to assist in litigation. Wo attempt has
been made or will be made to become familiar with the Plan for
purposes other than litigation support. Halpin Affidavit § 9.

The same is true for New York State. Zahnleuter Affidavit, v 8,

In its Second Renewed Motion for Summary Disposition of
Contentions 1-10 (March 20, 1987), LILCO also asserted, as it
does here, that the Governments were familiar with the LILCO
Plan. §See Statement of Material Facts No., 40, 41, 42, 42 and 58
to LILCO's Second Renewed Motion for Summary Disposition. How-
ever, the Board rejected this assertion, noting in its September
17 Order that the issue of the familiarity of the Governments
with LILLO's Plan is an open issue upon which evidence must be

heard.
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ThleIIUQ of the familiarity of the State and

County Governments with the Tlan and how t?oy

will respond to a future radiological emer

Ronring o6 conaeded facucs 16 tuis cony. U
September 17 Order at 44. In light of this prior ruling, and the
clear evidence in the record regarding the total absence of
familiarity with the Plan on the part of the State and County
(particularly the SCPD), it is plain that this Board must hear
evidence on the consequences of such lack of familiarity before
it can rule on Contentlons 1 and 2.

D. The Board's Reasons for Denying LILCO's Second
Renewed Motion for Summary Judgment Still Exist
In its September 17 Order, this Board noted with respect to

Contentions 1 and 2 that questions remained as to "how traffic
will be guided and by whom." September 17 Order at 5. Those
questions remain unresolved. Even assuming, arguendo, an ad hoc
"best efforts" governmental response in the event of & Shoreham
emergency, there are no facts in the record to support LILCO's
assertion (LILCO 1/2 Mocion at 8) that an ad hoc response by the
SCPD would be the same as, or consistent with, the LILCO Plan or
the traffic control measures set forth in the Plan, or that such

a response would be adequate. Roberts 1988 Affidavit, Yy 7-8,

21-22,

For example, con%rary to LILCO's assertions (LILCO 1/2

Motion at 4-5), there is no evidence in the record that the
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Suffolk County police could be mobilized as quickly as assumed by
LILCO to respond to a radiological emergency at Shoreham,

Roberts 1988 Affidavit, ¥ 21.18/ Likewise, the SCPD may not be
able to mobilize sufficient manpower in a timely fashion.

Roberts 1988 Affidavit, ¥¥ 7, 21. Indeed, the SCPD has no plans
and its officers have not been trained to implement traffic
control in a radiological emergency. Roberts 1988 Affidavit,

'Y 5, 7-8.

LILCO's Motion therefore fails to demonstrate that a "best
efforts" governmental response to a Shoreham emergency, parti-
cularly by the SCPD with respect to the traffic control measures
contemplated by LILCO's Plan, would adequately protect the public
health and safety. Accordingly, LILCO's Motion must fail.

18/ Previously, the Sixth Precinct (the SCPD precinct that
covers most of the area of the Shoreham EPZ) conducted a test to
determine how long it would take for officers not on duty to
report for duty., See Monteith et al., ff, Tr. 7381, at 12-14
(May 1, 1984). The test, which was not conducted under the
congested traffic conditions likely to prevail during a
radiological emergency, stowed that it would take spproximately 1
hour and 18 minutes to gather 54% of the off-duty officers at the
Sixth Precinct; approximately two hours would be required before
two-thirds of the off-duty officers could report for duty.
Moreover, these times were unrealistically low, since tr: SCPD
test did not involve any of the activitiez involved in the
mobilization effort contemplated by LILCO's Plan, such as
reporting to staging areas, receiving briefings, installing
equipment, traveling to obtain vehicles, preparing those vehicles
for use, traveling back to the EPZ, or the deployment of person-
nel to field locations. Thus, a full scale mobilization of the
Suffolk County police would take longer than the activities
evaluated in the Sixth Precinct test,.
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E. LILCO's Statement of "Material Facts"
is Filled With Errors and Misstatements
Attached to LILCO's Motion are 1l "material facts" as to
which LILCO claims there are ro genuine issues to be heard.
LILCO 1/2 Motion, Att. 1. Howaever, as shown below, these "facts"
are either disputed, unsupported by the record, misleading and/or

immaterial.

Alleged Fact 1 - LILCO begins by claiming that the
Suffolk County police have the personnel and

communications systems necessary to direct traffic

during a Shoreham evacuation,

This alleged "fact" is unsupported by the record. In fact,
it is questionable whether the SCPD could mobilize sufficient
personnel rapidly enough to implement traffic control in a timely
and effective manner, as alleged by LILCO. Roberts 1988
Affidavit, ¥Y 7, 21, Furthermore, .t is unclear what
communications system LILCO is referring to. If LILCO is
referring to communications with LILCO, then the alleged "fact"

is plainly wrong. Roberts 1988 Affidavit, ¥y 13, 16,13/

19/ LILCO's reliance on NUREG 0654, Supp. 1 to support "Fact 1"
does not obviate the need for a factual inquiry into tne
capabilities of the SCPD and how such capabilities would be
employed in a Shoreham emergency. The cited portion of NUREG
0654, Sipp. 1 regarding the availability of "resources" is
clearly illegal, since the new rule provides no basis at all for
such a resource assumption. §See Governments' Overview, Section
VII. Further, even if NUREG 0654, Supp. 1 were not illegal, it
merely creates an assumption that the Governments have sufficient
(footnote continued)




Moreover, this "fact" is of limited relevance to LILCO's
Motion. As this Board has noted, questions regarding the ade-
quacy of a governmental response “cannot be answered based only
on the capabilities of the State and County and the assumptions
contained in CLI-86-13." October 29 Order, at 9-10.

Alleged Fact 2 - LILCO next claims that LILCO's

onsite notification procedures (EPIP 1-5) h..e
been put into practice on severa. occasions and

the Suffolk County police have responded.

In support of this "fact," LILCO cites only the Affidavit of
Douglas M. Crocker, which is attached to LILCO's Motion. That
affidavit describes the response of LILCO and police personnel to
the declaration of an "Unusual Event" and two bomb threats at
Shoreham. In all three instances, however, LILCO's onsite noti-
fication procedures failed miserably. In fact, LILCO's
“response” demonstrated that LILCO lacks the capability to
promptly notify the SCPD. See Roberts 1988 Affidavit, y 15,20/

(footnote continued from previous page)

resources to implement a utility plan, The burden, however, is
still on LILCO to demonstrate the assumption's validity,
Moreover, NUREG 0654, Supp. 1 dces not carry the force of a
rogulatory requirement; rather, it is only entitled to the weight
affcrded any guidance material, Thus, LILCO's reliance on NUREG
0854, Supp. 1 is misplaced.

20/ aith respect to the declaration of the "Unusual Event," an
attempt was made to use the RECS line, but the LILCO communicator
received no response. It took 35 minutes from the declaration of
the "Unusual Event" before LILCO even contacted Suffolk County;
almost an hour elapsed before New York State was contacted and
(footnote continued)
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Thus, this "fact," assuming it is even material, is disputed.

Alleged Fact 3 - LILCO's alleged "Fact 3" states that

the LERO Director is instructed by procedures to call
the Suffolk County Executive to inform him of an emer~
gency at Shoreham, explain the emergency response
actions that need to be taken, and, as necessary,

obtain permission to implement those response actions.

LILCO's alleged "Fact 3" is entitled to no weight. First,
to the extent that it implies that the LERO Director would
contact the Suffolk County Executive quickly in the event of a
Shoreham emergency, alleged "Fact 3" is misleading. This
conclusion follows from a reading of the Crocker and Roberts
Affidavits, which reveal that LILCO had great difficulty, and
took substantial time, in initially reaching a representative of
Suffolk County, even when equipment supposedly designed to

provide expeditious contact in an emergency was used. Crocker

(footnote continued from previous page)

responded. §See Crocker Affidavit, ¥ 6., With respect to the two
bomb threats, the RECS line again failed., As a result, it took
nearly 40 minutes just to notify Suffolk County about each of the
bomb threats; due to these delays, it took the Suffolk County
police a full hour to respond in each instance. 1d., %Y 7, 8,

Clearly, "Fact 2" does not support the LILCO assertions for

which it is cited: that "[e|xisting communications systems and

rocedures ensure that Suffolk County would be contacted promptly
n the event of an incident at Shoreham" and that “"the Suffolk
County police have responded quickly in such circumstances as
bomb threats." LILCO 1/2 Motion at 4, To the contrary, the
Crocker Affidavit plainly reveals that Suffolk County was not
“contacted promptly" and, because of this, the SCPD did not
respond quickly. See also Roberts 1988 Affidavit, ¥ 15,
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Affidavit, YY 6-8; gee Roberts 1988 Affidavit, ¥ 15, It
therefore is disputed whether the LERO Director could contact the
Suffolk County Executive at all, much less in a timely manner, in

the event of a Shoreham emergency.

Second, this alleged "fact" is unsuppcrted by the record.
Newhere does the record suggest that the Suffolk County Executive
would or could give the LERO Director permission to implement any
response actions. Tndeed, the sworn testimony of the Suffolk
Count; Executive is to the contrary. See Halpin Affidavit, Yy 4,
6-7. See also Cuomo Affidavit ¥ 5§ (Governor will not give LILCO
permission to act)., Thus, even if the LERO Director were able to
contact the Suffolk County Executive within a reasonable period
of time, the County Executive would not follow the instructions

of the LERO Director as to what actions needed to be taken.

Alleged Fact 4 - LILCO claims that in the event of a

Shoreham emergency, the LERO Director is instructed by
procedures to request that the Suffolk County Executive
and certain other County officials, including a police
representative, come to the LERO EOC. The police
representative is instructed to bring a portable police
radio with which to communicate with police head-

quarters,
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Alleged “Fact 4" is nothing more than a LILCO fantasy.
Regardless of what LILCO's Plan might suggest, neither the
Suffolk County Executive nor any representative of the SCPD would
report to the LERO EOC during a Shoreham emergency. Halpin
Affidavit, ¥ 11; Roberts 1988 Affidavit, ¥ 13. Moreover, even if
a police representative were to come to the LERO EOC, a portable
police radio would not be relied upon to provide the sole means
of communications between tne LERO EOC and police headquarters.

See Roberts Affidavit, ¥ 13.

Alleged Fact 5 - In alleged "Fact 5," LILCO alleges
that if the initial notification from the plant is of a

Site Area or General Emergency, the LERO Director of
Local Response is instructed by procedures to request
that the Suffolk County pelice begin to mobilize at
least 165 uniformed police officers for traffic

control.

This allegedly "undisputed" fact is, in fact, disputed
because under no circumstances would the SCPD ever mobilize at
the request of the LERO Lirector. Rcberts 1988 Affidavit, ¥ 14,
See also Halpin Affidavit, % 11. In any event, there is no basis
to assume that the mobilization of only 165 officers would be
adequate, even assuming, arguendo, that the County complied with

the LERO Director's request. Roberts 1988 Affidavit, ¥ 14.
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Alleged Fact 6 - LILCO claims that LERO will send the
Traffic Control Point Coordinator to serve as liaison

at police headquarters during a Shoreham emergency.

Once again, LILCO's alleged "fact" is disputed becauss
neither the LERO Traffic Control Point Coordinator nor any other
member of LERO would be provided access to police headquarters to
serve as liaison or to perform any other function. See Halpin

Affidavit, ¥ 11; Roberts 1988 Affidavit, ¥ 16.

Alleged Fact 7 - "Fact 7" alleges that the Traffic

Control Point Coordinator is instructed by procedures
te brief the Suffolk County police on how the LERO

traffic control plan works,

For the reasons previously discussed, this alleged "fact" is
not supported by the record. The SCPD would never allow LERO
personnel to brief its officers on a traffic control plan which
has long been criticized as being unworkable and inadequate in

significant respects. See Roberts 1988 Affidavit, ¥ 16.

Alleged Fact 8 - LILCO claims that in the event an

evacuaticn is recommendnd, the Traffic Control
Coordinator is instructed by procedures to coordinate

the dispatch of both the LERO Traffic Guides and the

Suffolk County police.



This alleged "fact" is not supported by the record because
the Suffolk County pol.ce, absent a directive from the Suffolk
County Executive, would not participate in LILCO's Plan;
moreover, the SCPD wculd never allow LERO's Traffic Control
Coordinator to dispatch police personnel into the field. See
Roberts 1988 Affidavit, ¥ 17,

Alleged Fact 9 - "Fact 9" alleges that LERO Traffic
Guides will monitor the police officers' radiological

exposure and inform them if Protective Action Guide-

lines ("PAGs") for permissible exposure were exceeded.

This fact is disputed because tie SCPD will not work with or
receive assistance from LILCO'y amateur Traffic Guides to

implement a flawed Plan. See Roberts 1988 Affidavit, ¥ 19-20.

Allegad Fact 10 - Alleged "Fact 10" c¢laims that the
Suffclk County police will be provided radiological

moni:oring and decontamination, if necessary, at the
LER() Emergency Worker Decontamination Facility in

Breatwood.

This alleged "fact" is disputed for the same reasons given
above with :espect to alleged "Fact 9." Further, "Fact 10" is

immaterial to the issues raised by LILCO's Motior,
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Alleged Fact 1l - Finally, "Fact 11" alleges that the

LERO Director of Local Response will advise the Suffolk
County Executive to give LERO Traffic Guides permission

to direct traffic before the police a:rive.

This aileged "fact" is plainly disputed by the sworn tes:i~-
mony cf the Suffolk County Executive. The Suffolk County
Executive could not and would not give LERO Traffic Guides per-
mission to direct traffic in the event of a Shoreham emergency.
See Halpin Affidavit, ¥ 7. As discussai above and in the
Governments' Overview, any such attempted delegation of police

powers would be unlawful.

F. Material Issues of Fact Remain to Be Decided

As noted above and in the Board's September 17 Order, there
are issues of fact regarding the nature and adequacy of a
governmental "best efforts" attempt at traffic control. Until
those questions are answered, this Board cannot determine whether
such a response would afford adequate protection or how it would
affect the viability of evacuation as a protective action., See

October 29 Order at 9.

Among the questions which must be addressed are the level of
preparedness of the SCPD and relevant County officials to attempt

tc implement traffic control; whether any meaningful familiarity
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with the LILCO Plan exists (assuming arguendo that the County
would even attempt to implement it); what strategies would be
implemented and how; how long would it take to implement those
strategies; how long would it take to mobilize sufficient SCPD
por.onpol to attempt to implement traffic control; how many SCPD
perscnnel would be required to implement whatever strategies are
«'entually adopted; how and whether the County would or could
cusrdinate with other organizaticns; and similar questions. See
_enerally Roberts 1988 Affidavit. A Statement of Material Facts
as to Which There Exists a Genuine Issue to be Heard, which sets

forth the above issues, and others, in greater detail is attached

hereto,

Once these questions are answe.ed, the Board must then
determine how the results of a governmental “"best efforts"
response would affect evacuation times and whether that
protective action might be foreclosed or negatively impacted,
October 29 Order at 9. Only then will this Board be able to
determine whether a "best efforts" governmental response meets

the NRC's regulatory standards.




LA

IV. CONCLUSION

For the reasons set forth above, LILCO's Motion should be

denied.

Respectfully submitted,
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STATEMENT OF MATERIAL FACTS AS TO WHICH THERE
EXISTS A GENUINE ISSUE TO BE HEARD ON
MATTERS RAISED BY LILCO'S MOTION FOR

_AND 2
Under a "best efforts" government response, would the
assumptions concerning conpliance with prescribed evacu-
ation routes which underlie the evacuation time esti-

mates contained in LILCO's Plan be valid?

Under a "best efforts" government response, would the
evacuation routing, traffic control strategies
(including roadblocks, prescribed turn movements,
channelization treatments, one-way traffic direction,
and lane blockages), and procedures described in LILCO's
Plan (particularly, in OPIP 3.6.3 and Appendix A) be

implemented?

Assuming that the evacuation routing, traffic control
strategies, and procedures in LILCO's Plan would be
implemented, how and when would they be implemented and

how long would it take?

Are pertinent governmental officials, including police
officials and officers, sufficiently familiar with
LILCO's Plan, including its traffic control scheme, to
be able to implement all or a portion of it, with or

without LILCO assistance?



10.

Under a "best efforts"” Jyovernment response, would the

evacuation time estimates in LILCO's Plan and the
computer models from which they were derived be applic-
able, accurate, or appropriate for use in making

protective action recommendations?

What traffic control scheme, if any, would be imple-
mented if the "best efforts" government respcnse did
not adopt the LILCO traffic contrcl proposals in whole

or in part?

How long would it take to develop and implement any

such traffic contrecl scheme on an ad nog basis?

Would such timing limit or foreclose the protective

action of evacuation?

Under a "best efforts" government response, how would a
decision to develop and implement a traffic ccntrol
scheme or strategy be implemented and how long would it

take?

Under a "best efforts" government response, how long

would it take to mobilize and dispatch personnel into

the field to direct traffic?
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11.

12,

13.

15,

16.

17.

18.

Would that timing be adequate?

Whether LILCO can contact the State or County promptly.

If a "best efforts" government response did not use
LILCO's traffic control schemes, how could evacuation
be evaluated, or selccted as a viable protective
action, in the absence of valid evacuation time

estimates?

Whether a "best efforts" government response would be

coordinated and integrated with other organizations?

Whether such a response would comply with regulatory

requirements?

Under a "best efforts" governm:at response, would a
sufficient number of qualified personnel be available,
willing, and able to implement necessary evacuation
routing and/or traffic control strategies to protect

the public?

Whether County or State personnel would ever be

assisted by LILCO's amateur emergency workers?

Whether the recent Exercise Decision would a.ter that

assessment in any way?



19. Whether the State or County would ever attempt to

implement LILCO's traffic control scheme?




