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In the Matter of
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LONG ISLAND LIGHTING COMPANY

(Shoreham Nuclear Power Station,
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MOTION TO QUASH SUBPOENAS

We are informed that the Licensing Board has issued
subpoenas for depositions of Messrs. Richard Roberts and William
Regan. Mr. Roberts, a former employee of the County Police
Department, is presently retired. He is subpoenaed to testify on
June 22. Mr. Regan, a former employee of the County's Emergency
Preparedness Division, is presently 2mployed by the Town of
Brookhaven as Deputy Director of Code Enforcement and Public
Safety., He is subpoenaed to testify June 23. Mr. Roberts
informs counsel that he has been served with nis subpoena; as of
9:45 AM on June 21, Mr. Regan had not been so served. Counsel

have not received copies of the subpoenas issued by the Board.l/

1/ For purposes of this Motion, we will assume that the Regan
subpoena will be served and thus will not address technicalities
related to service.
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Although Messrs. Roberts and Regan are former County
employees, the subject of their proposed depositions concerns
matters related to their County employment. They accordingly
have requested the undersigned to serve as counsel for these
purposes and have authorized the undersigned on behalf of them
and Suffolk County to move to quash the subpoenas which have been

issued.

The bases for this Motion, filed pursuant to 10 CFR

§ 2.720(f), may be briefly stated.

l. The subpoenas should be quashed for the reasons set
forth in the "Governments' Motion for Licensing Board to Vacate
June 17 Order," dated June 20, 1988 ("June 20 Motion"). Rather
than repeat those reasons, a copy of the June 20 Motion is

attached hereto and incorporated herein.

2. The subpoenas should be quashed because they require
attendance by former County officials without any showing that
these personnel have knowledge relevant to the Board's “integrity
of the proceeding" inquiry. Further, assuming arguendo that the
inquiry should go forward at all, there has been no showing that
the information sought by the Board cannot be obtained through
questions directed to the persons identified in footnote 10 of

the June 20 Motion.



3. With respect to Mr. Regan, a deposition would also be
particularly burdensome. He has only recently commenced his work
with the Town of Brookhaven and has informed counsel that it
would be disruptive of his adjustment to the new position to have
to be absent for a deposition, He further states that to the
extent the Board seeks data regarding the County's diligence in
producing documents in 1982-83, Mr. Frank Jones, one of the
persons identified in footnote 10 of the June 20 Motion, is the

appropriate person to contact.
Respectfully submitted,

E. Thomas Boyle

Suffolk County Attorney

Building 158 North County Highway
Veterans Memorial Highway
Hauppauge, New York 11788
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June 20, 1988
BY HAND

James P, Gleason, Chairman

Dr., Jerry R, Kline

Mr. Frederick J, Shon

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Re: Docket No., 50-322-0L-3
Emergency Planning

Dear Mr. Chairman and Members of the Board:

Subsequent to the June 17, 1988, conference call, the
Governments have cons.dered the Board's Order th.t the Govern-
ments make available 16 past and present employees for deposi-
tions by LILCO counsel on the "integrity of the proceeding"
issue. The Governments submit that the Bcard has committed
multiple errors, including principally acting without juris-
diction.

In view of these errors, the Governments are filing herewith
a Motion to Vacate the Board's June 17 Order. We advised LILCO
on Friday that such a motion would be filed with the Board as
early as possible on Monday. We reguest the Board to rule expe-
ditiously.

Subject to reappraisal following the Board's ruling, it 1is
the Governments' present intention, if the Motion is not granted,
to seek yrompt review by the Appeal Board. Such review would be
necessary because otherwise the harms sought to be avoided --
including the Board acting without jurisdiction and LILCO acting
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James P. Gleason, Chairman

Dr. Jerry R. Kline

Mr. Frederick J. Shon

Atomic Safety and Licensing Board
June 20, 1988
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in effect as the Board's prosecutor in a burdensome deposition
procedure -- would occur and effective appellate review would not
be possible.

Sincerely yours,

lon Rl

Lawrence Coe Lanpher

Enclosure

cc: Service List
(Via Telecopy to Counsel)



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

In the Matter of
Docket wWo. 50-322-0L-3
LONG ISLAND LIGHTING COMPANY (Emergency Planning)
(Shoreham Nuclesar Power Station,
Unit 1)

GOVERNMENTS' MOTION FOR LICENSING BOARD
IO VACATE JUNE 17 ORDER

During the telephone conference call held June 17, 1v88, the
Board reaffirmed its June 10 decision to impose sanctions upon
the Governments by "disposing” of the so-called "realism"
contentions (Contentions 1-10) and ending the realism proceeding.
See Tr. 20872. The Board alsc ruled, however, that it would
retain jurisdiction over "the issue as to whether the [Suffolk
County] Operations Plan or other plans should have been produced

during the discovery process.” Tr. 20892,

The Board stated that it would retain jurisdiction over this
matter in an efrfort to determine whether "the integrity of the
NRC's rules of practice" have been compromised, in light of

LILCO's allegation that the County did not comply with discovery

requirements by producing the County Operations Plan in response




to discovery requests made in 1982 and 1983. See Tr. 20875,
20886.1/

In furtherance of this retained jurisdiction, the Bcard
authorized LILCO to depose nine past ot present Suffolk County
officials and gseven New York State officials "co plumb the
knowledge of the past and present state and local officials
concerning the recent production of the so-called County of
Suffolk emergency operations plan" (Tr. 20867), and ordered the
Governments to respond to LILCO's Third Set of Interrogatories,

which deal with past discovery issues.

The Governments move the Board to vacate its June 17 rulings
for three reasons. First, Commission precedent makes clear that

this Board has no jurisdiction to issue those rulings.

Second, the underlying premises of the Board's rulings are
incorrect. The issues identified by the Board -- i.e., Should
the County Operations Plan have been produced prior to 1988, and
was it produced? -- are either undisputed or not capable of

resolution. In any event, they are moot.

i/ LILCO's allegations focus on discovery requests filed by
LILCO on June 2, 1982, July 21, 1983, and August 8, 1983. The
State had no role in the 1982-83 discovery since the State did
not enter the case until January 1984. Accordingly, any inquir)
directed to State personnel pertaining to that earlier time
period would be a pointless exercise,.




Third, even if the Board had the jurisdiction it erroneously
claims, the procedure the Board has adopted is contrary to law.
The Board may not designate LILCO to conduct what amounts to an
investigation into the compliance of Suffolk County and New York
State with the NRC's discovery processes. Any such inquiry is
distinctly the responsibility of the NRC itself. If such an
inquiry were appropriate, the Commission would have to mandate
the commencemen® of such an inquiry in a forum and under
procedures where the due process riguts of the County and State
would be secure.

1. THE BOARD'S CLAIM OF RETAINED JURISDICTION VIOLATES
THE COMMISSION'S LAW

On June 10 and June 17, the Board ruled that it was
disposing of the Governments' Contentions 1-10 (the legal author-
ity or "realism" contentions), thus concludiag the CLI-86-13
remand proceeding. The Board reiterated during the June 17
conference call that it "will not proceed further with the
realism contentions" (Tr. 20872), and that the substantive
matters raised by those contentions are no longer before it. See

-~
-

r. 20879.2/ The Governments are toda filing a Notice of Appeal
Y

2/ Furthermore, based on the Board's rulings and explanations
of them, the parties stated their understandings that the merits
of the realism contentions are no longer before the Board. See,
€.9.,, Tr. 20877 ("LILCO agrees with the [(NRC) staff that the
realism, best efforts issue is resolved . . . . We concur with

the staff that [the realism) issue is closed" (Irwin)); Tr. 20879

("the nature and scope of the Governmental response are not
encompassed within the( ] issues" rem-.ning before the Board)
(Zahnleuter)).




of the June 10 Order, thus protecting their appeal rights within

the 10 days specified in 10 CFR § 2.762.

Having disposed of Contentions 1-10, the Board, by defini-
tion, no longer has jurisdiction over those Contentions. There
is no longer a dispute of fact or law before the Board concerning
those Contentions. Nonetheless, on June 10, the Board announced
its intention to retain jurisdiction over t.e discovery issue,

and on June 17 it explained its intention as follows:

(Wlhether the discovery requirements have been
complied with in this proceeding . . . not
only involve(s] in my view the integrity of
NRC's procedural rules of practice, but it
does involve substantive matters concerning
the rights and responsibilities of parties in
these proceedings. We have a responsibility
== this board has a responsibility to resolve
that matter, to the extent that an administra-
tive board can resolve it. If we are unable
to resolve it, we may have to refer the matter
to other levels of the NRC. But tnat is the
princ.pal reason we are retaining ijurisdic-
tion.

Te. 20875-76.

The Board's retention of jurisdiction is legally unsupport-
able. It is beyond dispute that Licensing Bocards do not possess
authovity to assert jurisdiction over any issue that may come to
their attention. Rather, the Boards possess jurisdiction over
only those issues which the Commission specifically commits to

them. 3J¢e, €.4..

Mile Island Nuclear Station,

(Three
L), ALAB-881, 26 NRC 465, 476



(1987). 1In a recent decision that is directly on point, the
Commission ruled that once a Board disposes of an issue, it
relinquishes jurisdiction to address whether the NRC's processes

had been compromised in connection with that issue.

In Philadelphia Electric Co. (Limerick Cenerating Station,
Units 1 and 2), CLI-"5-18, 24 NRC 501 (1986), the Commission
rejected an attempt by the Appeal Board to retain jurisdiction,
following disposition of an issue, based on reasoning practically
identical to that advanced by the Board here. In Limerick, the
Appeal Brard found that it had jurisdiction to consider one
party's allsiation that actions by the other party had compro-
mised the integrity of the NRC's processes, even though the
Appeal Board had already ruled on the substantive contention that

had been at issue. The Appeal Board stated:

Where a question has been raised ibcut the
integrity of the decisionmaking process, the
decisionmaker necessarily retains residual
power to address such matter when requested,
notwithstanding that jurisdiction over the
inderlying substantive claims now lies
elsewhere . . . . Hence, to the extent that
(one party's allegations'] suggest(] a taint
on the process that resulted in the issuance
of ALAB-836, we do indeed have jurisdiction to
address [(the allegations],

24 NRC at 504 (guoting ALAB-840, 24 NRC at 58-39). Th
Commission rejected the Appeal Board's analysis, ruling instead:
There is no support for it in NRC case law and

we are unaware of any federal judicial
decision that wou.d support such an approach.




24 NRC at 504,

The Commission's ruling in Limerick is dispositive here.
This Board cannot retain jurisdiction to pursue LILCO's claim of
non-compliance with the discovery process o) realism issues
because the Board has already disposed of the realism contentions
and relinquished its jurisdiction. Accordingly, the Board must

vaicate its June 17 Order.3/

2. THE PREMISES OF THE BOARD'S ORDER ARE FALSE, EVEN

ASSUMING, ARGUENDO, JURISDICTION OVER THIS MATTER

The Board has identified the following matters to be
examined by LILCO through depositions of past and present County

and State personnel.

.- should the County Operations Plan nave been produced in
discovery prior to its recent production pursuant to the Board's

May 10 Order?%/

3/ The Board could gain jurisdiction over the present matter
only if the Commission were to so order, as recognized in the

General Public Utilities case when the Appeal Board certified the
See 26 NRC

issue of expansion of jurisdiction to the Commission,
at 477-78.

4/ gee Tr. 20867, 20871, 20892,




why was the plan not produced by the County in 1982-83?

are there other plans that were not produced by the

County in 1982-83?73%/

The premises which underlie these matters are false.

First, all parties agree that the County Operations Plan was
within the scope of LILCO's 1982~83 discovery requests. The
dispute, however, is whether it was produced in its entirety at
that time. The County believes it was. LILCO believes not,
although LILCO admits that portions of the plan were produced in
1982-83, Tr. 20873, These facts are before the Board through
representations of counsel for LILCO and for the County. There

are no further facts to develop with respect to this dispute.

Moreover, the Board's question -- "why was the County opera-
tions plan not produced in 1982?" -- is clearly premised on the
Board's supposition that the County did pnot previously produce

the Operations Plan,8/ and that additional inquiry would explain

S/ The Board also identified as a potential issue "what
substantive effect that (i.e, the alleged non-producticon] had on
the positions of the parties . . . ." Tr. 20871. That issue
cannot be explored in discovery, because it inherently involves
speculation that no deponent can answer. Moreover, as explained
later in this motion, any such inquiry is moot since the Board
has disposed of the legal authority contentions in LILCO's favor,

8/ For example, during the June 17 conference call, the Board
stated:

(footnote continued)




why not. There is no basis for the Board's presupposition.

In fact, as the Board has been advised several times, the
question whether the entire Plan was produced in 1982-83 is a
stand-off: LILCO says no; the County says yes; and neither party
can actually "prove" the fact one way or the other. It is thus
without foundation for the Board to have framed the issue, "Why"
wasn't the Plan produced earlier? 1In doing this, the Board
arbitrarily accepted LILCO's unprovable claims and ignored the

County's claims to the contrary.l/

(focotnote continued from previous page)

- "Why (the Operations Plan] was not produced . . . is
certainly a relevant matter that this board has got a continuing
concern" (Tr. 20871);

- the Board "will retain jurisdicticn over the
controversy which has been produced by the late production of
these Suffolk County emergency plans" (Tr. 20872);

- "the issue that is being pursued is the question of the
late emergence of this state-county emergency plan" (Tr. 20884).

2/ Further, the fact that as a practical matter, this stand-off
is unresclveble is underscored by the passage of time, as well as
Dy the representations already made by both sides. These
discovery recuests and the production at issue date from 5-6
years ago., Thus, the Board's stated "principal reason" for

retaining jurisdiction -- that the Board "has a responsibility to
resolve th(e] matter, to the extent *+ minj tiv
can resolve it" =-- clearly does no: _ustify that action here.

Simi'arly, the question whether there might be any other
plans not produced by the County in 1982-83 is without basis.
There are no facts which suggest that any plan or document
responsive to 1982-83 document requests, other than portions of
the County Operations Plan, might not have actually been
produced. In the absence of any facts or foundation, there is no
justification for undertaking an inquiry simply on the basis of
bald claims by an adversary.



Second, the issue of discovery relating to the "realism"
issues has been rendered moot. There is no question that the
Operations Plan was produced pursuant to the Board's recent order
of May 10, 1988. Thus, the contents of the plan have been fully
revealed. Therefore, even assuming for the sake of argument some
inadvertent partial non-production in 1982-83, the subsequent

production has made the discovery record complete.

Moreover, discovery in this proceeaing has been rendered
moot by the Board's decision to dispose of Contentions 1-10.
Discovery is a pre-hearing tool. There will be no hearing, and
therefore, there can be no discovery. Any alleged non-production
of a document in 1982-83 simply has no relevance to this
proceeding, which has been terminated on the merits. Thus, even
assuming grguendo it could be proven that portions of the County
Operations Plan were not produced in 1982, :ne sanctions already
imposed have granted LILCO a victory on the merits of the issues
in this remand proceeding. No further purpose, or benefit to
LILCO, could be served by continuing to pursue an alleged -- but
vigorously disputed -- partial non-production of documents five
Or six years ago. As for the Board's interest, as stated in
Section 1 above, the Board lacks 3jurisdiction to launch an

inquiry into this matter.



3. ASSUMING, ARGUENDQ, THE BOARD'Z JURISDICTION,

The foregoing has demonstrated that the Board's proposed

inquiry is beyond its jurisdiction and without basis. Assuming

arguyendo, however, that a forum were established to inquire into

discovery events of 1982-83, such a forum -ould not lawfully

adopt the procedure instituted by the Board on June 17.

First, before any investigation of alleged non-compliance
with NRC processes coull be commenced, the forum would have to
issue an order giving notice of precisely: what would be the
subject of inquiry; who would be the subject of inquiry; the
basis for inquiry: and why the inquiry was necessary. The County
and State would also have to be given full due process rights to
respond to these threshhold issues and to present their positions

under fair and objective procedures.

Second, the Board claims to have authorized LILCO's deposi~-
tions so the Board can determine whether the integrity of the

NRC's processes has been compromised. The Board stated that it

has "a responsibility to resolve that matter . . . ." Tr. 20876.
Yet, the Board has designated LILCO, an adversary of the Govern-

ments, to act, in effect, as the Board's prosecutor. The Board
has no authority to delegate to LILCO the responsibility of

safeguarding the integrity of the NRC's prccesses, particularly




given LILCO'S ve..ed interest in this proceeding.8’/ If there
were a need to develop facts, a Board with lawful jurisdiction
would jtself have to conduct any inquiry the Commission

directed.®/

8/ An NRC Board wishing assistance in "taking evidence and
preparing a suitable record for review" is constrained by the
procedures established in 10 CFR § 2.722 to appoint a member of
the Atomic Safety and Licensing Board Panel. A Board has no
authority to expand the regulation by designating a party in this
proceeding to take charge of eliciting evidence on another
party's actions and compiling a record for review.

9/ similarly, it is inappropriate for the Boa ' .o have
required the Governments to respond to LILCO's Third Set of
Interrogatories. Those interrcgatories also place LILCO in the
tole of developing information in effect as prosecutor. At any
rate, the salient points raised in those interrogatories have
already been addressed.

a) As Suffolk County has stated previously, the County
believes that the Operations Plan was produced in its entirety
during discovery in 1982. Indeed, LILCO concedes that some
portions were so produced Precise records regarding the date of
such production cannot .2 located. However, it is the memory of
Mr. J. Bilello and Mr, F, Jones that the County intended to
produce that document,

D) As counsel for the State of New York has stated
previocusly (Tr. 20549, 20822-26), the State of New York provided
LILCO with a copy of a successor of an outdated portion of the
Suffolk County Emergency Operations Plan (the New York State
Disaster Preparedness Plan) under cover of a letter from REPG to

Donald P. Irwin, dated February 17, 1984, in response to LILCO's
February 8, 1384, discovery request.

) Member agencies of the New York State Disaster
Preparedness Commission have cop.es of a sucvessor of an outdated
portion of the Suffolk County Evergency Operations Plan (the
New York State Disaster Preparedness Plan). Upon inquiry from
counsel, one copy of the Suffolk County Emergency Operations Plan
was located in the files of the State Emergency Management Office
on June 6, 1988. That copy was originally received from the
County on May 6, 19388,

d) It is impossible for the County to identify every

- -

person who was involved in document production in the 1982-83

era., We can state that Messrs. . Jones, J. Bilello, and ‘
(footnote continued)



Third, if a lawful inquiry were commenced, nothing could

justify taking testimony from the large number of persons LILCO
has identified. Thc most that could be justified would be a
focused inquiry designed to cbtain relevant facts; namely, testi=-
mony of the persons with first-hand knowledge of the 1982-83

document praduction,l0/
Respectfully submitted,

E. Thomas Boyle

Suffolk County Attorney

Building 158 North County Complex
Veterans Memorial Highway
Hauppauge, New York 11788

(footnote continued from previous page)

R. Jones were involved, with Mr. F. Jones having lead
responsibility. 1In 1988, the County per.ons were F, Petrone,
R. Jones, and J. Bilello. No State persons were involved in
1982-83; the State did not enter the proceeding until January
1984.

e) Mr. J. Bilello produced the Operations Plan to Mr., F.
Petrone in May 1988 who transmitted it to counsel for production
to LILCO. The document produced to LILCO is “he same as
originally obtained from the County, except the County version
has xeroxing on both sides and the LILCO version has confidential
dS}‘ redacted.

10/ Messrs. Bilello, R. Jones, and F. Jones were the persons
primarily involved on the County's behalf in 1982-83, and

Messrs., F. Petrone, Bilello and R, Jones in 1388, concerning
production of documents in response to LILCO discovery requests.
These persons are present or former County employees. They could
be expected to testify that the Operations Plan (and many other
documents as well) were located and were to be produced to LILCO,
that there was no effort to retain any portion of the Operations
Plan or any other document, and that to the best of their
xnowledge these documents were produced.

Mr, DeVito is the Director of the New York State Emergency
Management Organization ("SEMO"), which i1s the State agency that
oversees State planning in areas that the County Operaticns Plan
pertains to: j.e, areas other than radiological emergencies at
nuclear power plants., Mr. DeVito could be expected to testify
that upon inquiry; of counsel, a ceopy of the County Operations
Plan was located in SEMO files on June 6, 1988, and that this
copy was originally received from Suffolk County on May 6, 1988.
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