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'
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LILCO'S BRIEF ON Tile MEANING OF THE WORD "MAY"
IN Tile NEW EMERGENCY PLANNING RULE AND THE
APPLICABILITY OF THE NEW RULE TO APPENDIX E

Here is LILCO's respcnse to the Board's request in its Confirmatory Memorandum

and Order, ASLBP No. 86-540-08-OL (Dec. 23,198 7), for the parties' views on the fol-

lowing issues:

1. [T]he Commission's meaning of the word "may" in
the phrase in the new rule "It may be presumed that
in the event of an actual radiological emergency state
and local officials would generally follow the utility
plan."

2. The applicability of the new rule to Appendix E of 10
C.F.R. 50.47(c)(1) and more specifically whether com-
pliance with the new rule is tantamount to compli-
ance with Appendix E.

Confirmatory Memorandum and Order at 3 (Dec. 23,1987).

I. The Meanint! of the Word "May"

' At issue here is whether the presumption created by the new rule -- that the

nonparticipating governments will follow the utility plan in the event of a real

emergency - is a mandatory (though rebuttable) presumption or only a permissive pre-

sumption that the Board may or may not choose to adopt. The answer is that the pre-

sumption is a mandatory one, an answer that is borne out by the Commission's rationale
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for amending 10 C.F.R. S 50.47(c)(1), by the evolutionary development of the rule prior

to its final promulgation, and by the language of the rule itself.

The short of the matter is, fit-st, that the rationale underlying the new rule is

that using a plan is always bettec than responding ad hoc: second, that the history of

the rule shows that the Commission, in reaffirming that state and local governments

would use a utility plan in the absence of other plans, specifically rejected language in a

draf t version of the rule that made "no as.'imptions" about precise state and local gov-

ernment actions; and, third, that the word "may"is fully consistent with the mandatory

nature of the presumption. Each of these three points is explained below.

A. The Rationale of the Rule

The meaning of the phrase "it may be presumed" can be properly understood only

in the context of the Commission's decision on the realism doctrine. CLI-86-13. In that

decision, the Commission explicitly accepted the proposition that a "best ef forts'' State

and County response to a real emergency would necessarily be a planned response,

inclucag using the utility plan if that were in f act the only plan avai' ale:

We . . . believe that { the State's and County's] "best effort"
would utilize the LILCO plan as the best source for emer-
gency planning !nformation and options. Af ter all, when
f aced with a seriou; accident, the State and County must
recognize that the LILCO plan is clearly superior to no plan
at all.

CLI-86-13,24 NRC 22,31 (1986) (emphasis added).

In its discussion of the new rule, the Commission reaffirmed that a State and

County "best efforts" response would involve their using an available emergency plan,

including a utility plan:

The approach reflected in this rule amplifies and
clarifies the guidance provided in the Commission's decision
in Long Island Lighting Co. (Shoreham Nuclear Power Sta-
tion, Unit 1), CLI-86-13,24 NRC 22 (1986).
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The Long Island Lighting Co. decision included the observa-

tion that in an accident, the "best ef fort" of state and coun-

ty officials would include utilizing the. utility's plan as "the
L best source for emergency planning information and op-

tions." 24 NRC 22,31. . . . The rulemaking record strongly1

supports the proposition that state and ' local governments
believe that a planned response is preferable to an ad hoc

~

one. _ Therefore it is only reasonable to suppose that in the -
,

event of a radiolegical emergency, state and local of ficials,
in the absence of a state or local radiological emergency
plan approved by state and local governments, will either
look _to the utility and its plan for guidance or will follow

some other plan that exists.

52 Fed. Reg. at 42,084-85 (Nov. 3,1987) (emphasis added).

The Intervenors claim that the "follow the utility plan" presumption is a permis-

sive one that does not apply if they merely deny it.I But, as shown aDove, this claim is

refuted by the Commission's own language, both in CLI-86-13 and in the preamble to

the new rule. The Commission has made it clear that a "best efforts" response is, al-

most by definition, a response based on a plan, whether that means an existing and ap-

proved state or local plan, a utility plan, or "some other plan that exists." 52 Fed. Reg.

at 42.085 col.1 (Nov. 3.1987). An ad hoc response is never "best e'iorts," if a plan

(particularly one that meets NRC standards) exists. Unless the State and local govern-

ments can demonstrate, in good faith, that they would in fact rely on some adequate

1/ The Intervenors unquestionably will seize upon language in the Commission's dis-
cussion that "(t]his rule leaves it to the Licensing Board to judge what form the 'best
efforts' of state and local officials would take" as eviden:e that the presumption is a
permissive one only. S_e_e, e.g., Governments' Reply to Views and Supplemental Briefs
of LILCO and the NRC Staff Concerning the CLI-86-13 Remand Proceeding and the Im-
pact of the October 29 Ru!e on that Proceeding at 11 (footrote 9) (Nov. 30,1987).
However, taken in context -- the sentence goes on to say that "that judgment would be
made in accordance with certain guidelines set forth in the rule . . . ." 52 Fed. Reg. at
42,085 col.1 (Nov. 3,1987) (emphasis added) -- it becomes clear that the Commission is
simply noting that the Board is responsible for determining whether the mandatory pre-4

sumption has been properly rebutted.

- _ _ . _ . . - - _ . -- _ - _ _ _. . . - - - - _ - _ . _ _ - - -
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_ alternative plan, it. must be presumed that they would "generally follow" the utility-

plan.
,

~

B. The Development of the Rule

The- history of the new rule supports this view. When the rule was first

proposed, it specified four conditions that the applicant would have to satisfy before a

full power license would be issued:

(e) The Commission may issue a full power operating license
for a f acility notwithstanding non-compliance with other re-
quirements of this section and 10 C.F.R. Part 50, Appendix
E if non-compliance arises substantially from a lack of par-
ticipation in the development or implementation of offsite
emergency planning by a State or local government, and if
the applicant demonstrates to the Commission's satisfaction
that:

(1) The non-compliance could be remedied, or adeauately
compensated for by reasonable State or local governmental

cooperationt

(2) Applicant has made a good faith and sustained effort to
obtain the cooperation of the necessary governments:

(3) Applicant's of fsite emergency plan includes ef fective
measures to compensate for the lack of cooperation which

are reasonable and achievable under the circumstances aM
which take into account a likely State or local response to

'- an actual emergency; and

(4) Applicant has provided copies of the offsite plan to all
governments which would have otherwise participated in its
preparation or implementation and has assured them that it
stands ready to cooperate should they change theit position.

52 Fed. Reg. at 6984 col. 2 (March 6,1987)(emphasis added).

While the proposed rule did not specifically indicate what the expected govern- i

mental response to an emergency would be, satisfaction of the four criteria would, in

fact, be tantamount to a showing that the State and local governments would "follow

the utility plan." This is clear from the regi11rement (number (4) above) that the gov-

ernments be provided copies of the utility plan. It is lurther borne out by the types of

.

.
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compensating measures-that were contemplated, which were those designed to allow
_

governmental personnel to use the utility plan:

[t]he types of measures, in addition to those normally pro-
vidad by the licensee, to compensate for- the lack of co-
operation in planning by State and local governments would
include:

(1) Added plans and proce jures detailing compensating mea-
sures;
(2) Acded personnel to accompany and advise State and
local of ficials in an actual emergency:

...

4

(4) Special training for personnelimplementing
compensating measures-

...

(7) Providing periodic notification of State and local gov-
ernment personnel of the details of the compensatory mea-
sures included in the plan, the arrangements included for
their involvement in the event of a real emergency, and the
availability of training . . . .

52 Fed. Reg. at 6982-83 (March 6,1987).

Af ter the amendment was originally proposed, tht. NRC Of fice of General Coun-

sei proposed a different version in SECY-87-257 (Oct.13.1987). This version, in form,'

more closely resembled the rule that was ultimately adopted, and it generally recog-

nized the realism principle:

In making its determination on the adequacy of a utility
plan, the NRC will recognize the reality that in an actual
emergency, state and local government officials will exer-
cise their best efforts to protect the health and safety of the
public, and will take account of the likely response of such'

officials, to be determined on a case-by-case basis.

SECY-87-257 at 33. (emphasis added). However, in its draf t discussion the OGC dis-
,

'

claimed any attempt to predict precisely what state and local governments would do:

4

1- a
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The "realism doctrine" embodied in this rule goes that far
and no further. It makes no assumptions as to the precise
actions which the state and local goverr.ments would take
(such as whether the state and local governments would

follow the utility's plan), nor does it prejudge whether their
responses would be sufficient to protect public health and
safety adequately. Those issues are auestions of fact to be
resolved in individual adjudicatory proceedings.

SECY-87-257 at 21 (emphasis added). It is precisely this language that was abandoned

when the final version of 5 50.47(c)(1)(iii) was issued 16 days later. In its place, the

Commission substituted a discussion of the "follow the utility plan" presumption,

including a sentence that mirrors the "follow the utility plan" provision of the rule

itself. See 52 Fed. Reg. at 42,082 col. 2-3 (Nov. 3,1987).

It is thus evident that in deleting the OGC's draf t language, the Commission in-

tended to return to the spirit of CLI-86-13 and to make clear that a Licensing Board is

to presume that State and local governments will, in f act, follow a utility plan. If the

Commission had intended that the Board view the presumption as merely permissive,
i
'

there would have been no need to alter the OGC's draf t version of the rule at all.

C. The Language of the Rule

,

Finally, when viewed in light of the Commission's evident intent in amending 10

C.F.R. S 50.47(c)(1), it becomes clear that the Intervenors' arguments in support of

their position must f ail. Indeed, the semantic arguments they offer cannot withstand "

scrutiny.4

The Intervenors' assertion that the presumption can be rebutted "by the sworn

statements of Governor Cuomo and tne Suffolk County Executive" that they would

Wnever respond using the LILCO plan would have the effect of rendering the presump-

stion a practical nullity, raising the question of why the Commission went out of its way

2/ See, e.g., Governments' Reply to Views at 19-21 (Nov. 30,1987)

!

--.. _ . , . _ . . . _ _ . _ , , _ _ , . . _ . ,-. .. _.m. ,, , , _ - , . . , , _ _ _ _ _ _ _ _ _ _ _ . . . - _ . _ . _ _



-
.

7-

*

to include the presumption in the final version of the rule. A presumption that an ad-

verse party can rebut simply by saying "it isn't true" is no presumption at all.

Moreover, the Intervenors' "plain meaning" arguments are logically flawed.

The Intervenors argue that because the Commission has used the permissive "may,"

rather than the mandatory "will" or "shall." it must have intended that the presumption

be a permissive one. The Commission's "use of permissive rather than mandatory lan-

guage," the Intervenors contend, "was clearly deliberate." Governments' Reply to

Views at 10 (Nov. 30,1987).

What the Intervenors f ail to consider, however, is that "may" is used twice in the

same passage, and the second "may" shows how the "may" at issue here is to be read.

The very next sentence af ter the one at issue here provides:

However, this presumption mav be rebutted by. for example,
_

a good faith and timely proffer of an adequate and feasible
state and/or local radiological emergency plan that would in
f act be relied upon in a radiological emergency.

52 Fed. Reg. at 42,086 col. 2 (Nov. 3, 1987) (emphasis added). Obviously, if

nonparticipating governments proffer an adequate plan that would i_n f,act be used in an

emergency, this will (not may) rebut the "follow the utility plan" presumption. Yet the

Commission said "may" be rebutted rather than "will" be rebutted or "shall" be rebutted.

Thus, the logical interpretation of the rule is that, in using the word "may," the

Commission was recognizing the alternative nature of the presumption. In any given

case one of two things "may" happen; either the presumption will be made or the pre-

sumption will be rebutted by a dif ferent gljLn. Accordingly, it will be presumed that the

State and local governments will follow the utility plan unless some other plan is prof-

fered. Unlike the Intervenors' argument, this interpretation is fully consistent with the,

Commission's expressed intent, described earlier, in amending 10 C.F.R. S 50.47(c)(1).

3/ $e_e, e.g., Governments' Reply to Views at 9-12 (Nov. 30,1987)
_
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II.' Applicability of the New Rule to Appendix E ,

The.second issue posed tiy the Board is whether compliance with the amerided

S 50.47(c)(1)is tantamount to compliance with Appendix E. The answer is yes. ',

As originally proposed. the revision of 10 C.F.R. S 50.47 proposed in March 1987

Lwould have definitively answered the Board's question. The proposed revision would'

have added to the regulation a new S 50.47(e):

The Commission may issue a full power operating license for'
a facility notwithstanding non-compliance with other re-e

quirements of this section and 10 C.F.R. Part 50. Appendix .

E if non-compliance arises substantially from a lack'of par-
ticipation in the development or implementation of offsite '

emerger.cy planning by a State or local government . . . .

52 Fed. Reg at 6984 col. 2 (March 6,1987) (emphasis added). The proposed rule thus
.

would have established an avenue to full power licensing, available despite the failure

of the applicant to comply with every requirement of Appendix E.
,

|
The new rule as finally adopted did not add a new subsection (e) to 5_50.47., but

added the substantive criteria of the proposed S 50.47(e) (with some revisions) to the

end of 5 50.47(c)(1). In so doing, the Commission dropped the proposed language about

non-compliance with 10 C.F.R. Part 50 Appendix E from the final rule. See 52 Fed.

Reg. at 42,086 col.1-2 (Nov. 3,1987). Neither the preamble to the proposed rule nor

SECY-87-2$7, which provided the Commission with a summary of comments on the

proposed rule and provided a number of options for further action, discusses the dele-

tion of the reference to Appendix E.5I However, from tne discussions in the preamble

'

3/ Not every reference to Appendix E is deleted from the final rule. As finally pro-
mulgated, the new rule includes a confirmatory amendment to Appendix E providings

that the "participation of state and local governments in an emergency exercise is not -

required to the extent that the applicant has identified those governments as refusing
to participate" according to the requirements of the new rule. 52 Fed. Reg. 42,086
col. 2 (Nov. 3,1987).

,
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and in SECY-87-257 it is apparent that the deletion did not have substantive impor-

tance and that the purpose of the rule to create an avenue for licensing despite non-
,

compliance with the requirements of S 50.47(b) and Appendix E is unchanged.

For example, in the preamble to the final rule the Commission stated:

The Commission's rule, as modified and clarified,

would establish a process by which a utility plan can be eval-
uated against the same standards that are used to evaluate a
state or local plan (with allowances made both for those
areas in which compliance is infeasible because of govern-
mental non participation and for the compensatory mea-
sures proposed by the utility).

52 Fed. Reg. at 42,084 col.1 (Nov. 3,1987). Likewise, in describing reasons for the

Commission to accept a draf t Federal Register notice (which was largely accepted by

the Commission as the final rule and pteamble thereto),W the OGC stated:

Assuming that the NRC believes that it is obligated to con-
sider a utility plan at the operating license review stage in
the situation in which state and local officials decline to
participate further in emergency planning, this approach
provides criteria for a reasoned, orderly evaluation of
whether a particular plan is adequate.

SECY-87-257 at 11 (Oct.13,1987).

Thus, the final rule was promulgated to provide a set of criteria which if

satisfied would enable the Commission to make the ultimate reasonable assurance find-

ing. To the extent an applicant showed compliance with 5 50.47(c)(1) but had not com-

plied with some plan requirements of Appendix E, that non-compliance would not pre-

vent the issuance of a reasonable assurance finding. Stated dift acently,if the Appendix

E plate requirements could serve as a roadblock to a reasonable assurance finding even

if the requirements of S 50.47(c)(1) were found to be met, then the Commission would

5/ As noted in S I above, the Commission did not accept the OGC's draf t rule to thej

extent it deviated from the spirit of CLI-86-13 and failed to include the "follow the
|

utility plan" presumption.

|

t
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have failed to create the very regulatory structure it set.out to create when it revised

S 50.47(c)(1). This result obviously cannot be what the Commission intended in its

rulemaking on S 50.47(c)(1).

As a practical matter, the planning requirements of Appendix E which mention

0State and local governments have already been satisfied or will be satisfied for'

Shoreham by the soon-to-be-released Revision 9 to the LILCO Plan.

'

|
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