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To evaluate the Appeal Board's rejection in
ALAB-818 of LILCO'Ss “realisr’ and
‘innateriality® theories; to propose 3 d:raf:
Commission decision reversing the merits
decisions on those theories, and directing
the Appeal doard to reconsicder {ts decision
to defer its reviev of LILCC's other pending
erergency planning appeals. Tvo me2jor Lisues
are presented for Commission decision:

Where & radiclogicel emerzency plan =us:
Of necessity be {(rplemented 17 part by
State an? County officials who tefuse tc
participate in pre-erergency plarning,
18 it ever possible to £ind that

@ Jtility plan provides reasconadle
assurance that acdeguate protective
measures can and willi be taken in an

erergency?

\
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Sumpacy:

2iscussion:

Do the Commission's regulations regquire
emergency plans to provide for sraffic
control, eo.9., for directing traftic,
towing disabled vehicles, and providing
fuel to stranded vehicles?

In ALAB-818, the Appeal Board ruled that
LILCO's emergency plan vas fatally defective
4% a matter of lav, based upon LILCO's
presumed 'ack of legal authority to control
traffic, to tontrol access to certain areas
and to alert and inform the public in an
emergency. The Board rejected LILCO's argu~
ments that 1) its plan vas adecuate because
State and local authorities will respond in
an emergency, and 2) most of the functions
which LILCO might not be permitted to perform
vere not NRC requirerments. We attach a draft
Commission order reveruing ALAB-818, and
recanding to permit LI.CO the opportunity to
shov that the defects in its plan are not
significant,

Background

After Fwing initially sur crted the
licensing of Shorehar in the licensing
proceeding, Suffolk County withdrev itz
support and moved the Shorehanm Licensi'g
Board to terminate the proceeding on the
ground that the NRC could not grant a license
for Shoreham in the absence of a government -
sponscrec emergency plan., The Boa:d denied
the rotion, reasoning that the Agency was
requi.ad to afford the applicant an opportun=
ity to show that its plan was an acdequate
one. The Comaission affirmed, adding that
the agency vas obligated to consider

& utility-only plan (JLT-823-13, 17 NRC 741,
743), and that *the [emergency planning)
issues do not appear to us to be categor-
ically unresolvable.® (CLI 83-17, 17 NRC

1032, 104).,




Subsequently, '"TLCO submitted {ts plan for
NRC consideration, and Suffolk County
responded with its contentions, among then
Contentions 1-10, asserting that LILCO lacks
the legal authority to {mplenment certain
features of (s radiological emergency plan,
including the authority te control traffaic
and to (nform the public. From Decenmber
1983 until August 1984, the parcies and the
Licensing Board operated uncder an ag9reement
that no evidentia:y hearings wvere reguired on
these “legal contentions.® Then, in August
1984, LILCO submitted a Motion for Summary
Disposition on the contentions, arquing that
it should prevail on these contentions based
On three argumerits: first, that State and
local lavs vere preempted by federal lav to
the extent that the State and local lavs
deprived LILCO of authority to plan for and
implenent a radiological emergency plan
(“Preemption®); second, that even if LILCO
lacked legal authority, the State and the
County would respond in a real emergency
either by implementing the plan themselves cr
by deputizing LILCO Pyrnonnel to implement
the plan (“Realisr®); and third, that mos:
of the traffic cout:sl and public information

‘Contentions 1-10 are set forth in full at +7 NRT 958 r¢.

issues involving no

“Summary disposition is used to resolve
disputed, material facts. See 10 C.F.R. § 2.749.

before the Licensing
vernor Cuomo stating

thet "if the plant vere to operate and a misadventure wvere to

JLILCO’: basis tor its realism argument
Board vas a December 198) press release by Go

OcCur, the state and county would help to the extent possibdle;*

before the Appeal Board, LILCO's asserted Dasis vas “"the

undeniable truth® that in an emergency the State and County would
respond and vould permit LILCO to inplement i{ts plan. Appesl

Brief at 45 (June J, 198%).




functions which LILCO purportedly lacked
authority to implement were not NRC regquire=
ments in any event (“*Immateriality*).

The NRC staff and Intervanors o} sed the
motion, and the Licensing Board denied f{t,
concluding: that LILCO did not gain via
reemption the legal authority it othervise
acked; that even assuring a response to an
actual accident by the State and the County,
there vas no assurance that the response
vould pe other than au Loc and uncoordinated
with LILCO's actions, crntrary to the very
reason for the emergency planning rey:la-
tions; while fev of the actions listed in
Contentions 1-10 were explicitly required by
the regulations, these actions noretheless
vere necessary to comply with the explicit
requirement in section 50.47(b)(10) for plan
features which wvill permit *a range of pto-
tective acilons' in the event of an
erergency;  thdat the defects in LILCO's plan
vere significant; that LILCO's plan couldn't
be considered an "adecuate interin
compensating measure® ynder section
50.47(c) (1) because there wvas nothing in the
record to indicate that the State or local
governments would ever participate in
Shoreham emergency planning, and the Board
couldn't speculate on what the governments
Eight do if and wvhen Shorenam began full
pove* nperation., LEBP-835-12, 21 NXC 644
(1985). In every importanc respect, the

‘rho Licensing Board found that an uncontrolled evacuation
would take longer than a controlled evacuation (about 1§ hours
more in good wveather, about chree hours in inclement weather),
From this it concluded that the range of protective actions was
impermiasibly restricted because sheltering vould be required in
some feost-breaking eveits, when othervise evacuation might have

been possidle,




Appeal Soard in ALAB-818 agreed wi:hsthc
Licensing Board. 22 NRC 651 (.985%).

LILCO petitioned for Commission review of
ALAB~818, and the Commission granted the
petition but deferred any necessa,y briefing
until the Appeal Board rendered iis decision
on then-pending Intervenor appeals. Order
cdated Dec. 19, 19858, Recently, in ALAB-8)2
fMarch 26, 1086), the Appeal Board resclved
all remai~{, * * srvenor appeals, reversing
and reman..ng < fev issues to the Licensing
Board, but stayinyg the cemand until the
Commission completed {ts review of ALAB-818
or directed otherwise., The Appeal Board also
left undecided LI.CO's Appea.s on three
exmergency planning issues,

s?hc Appeal Board added:

(T)re Board properly rejected LILCO's ‘imrazeriality”®
drgument. We recognize that the Commicsion's regulations do
Rot spell out the precise manner in which an evacuation is
to be conducted {f necessary, Nonetheless, the Commission
has construed {ts emer§ Cy planning regulations to reguire
‘2rovisions for evacuatirg the public in tinmes of
facic.sogical emergencies.® We heve 'fxewise observed tha:
the Commission's emergency planning schene contemplates that
energency evacuation procedures be developed [for the
10-mile EPZ). LILCO !ncluaoa traffic control as part of its
pProposed evacvation procedures in light such requirements,
We believe that such inclusion was proper. In the contert
of this case, at least, something more is needed than an
dspiration that the public will be able to fend for {tself
in the event an evacuation is required.

ALAB-018, 22 NRC at 677 (footnotes omitted, erphesis added by the
Appeal Board).
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Positions of the Parties

In \ttachment A we summar.ze LILCO's appeals
on the realism and immateriality decisions,
having agreed with Commissioner scaffs to
leave for a later time review of the preemp-
tion issues. Also, Attachment B is & draft
Memorandum and Order which reverses on real-
ism anéd immateriality, which orders fuither
hearings, and which directs the Appeal board
to reconsider its decision not to complete
action on pending LILCO appeals.




OGC ANALYSIS

Realism -~ the Issue

Af both boarda correctly observed, the Cormissian's energency
planning requirements were established to prevent a recurrence of
the type of situation that occurred during the TM: accident in
1979, where there vas inadequate planning and coordination
Cetwveen the utility and the relevant governments. 70O the extent
that there is no coordination and joint planning between the
governnments and the utility, we agree with the Soards that the
LILCO plan does not comply, and indeed cagnot comply with sorme of

the Part 50 emergency, planning standards.

But the statutes (e.g., section $ of Pub. Lav 97-4185, requiring
NRC consideration of a4 utility esergency plan) and NRC requla-
tions (50.47(c)) provide thet fajilure to meet all the stendards
does not necessarily require license denial; applicants may show
that the deficiencies are not significant, that there are acde-
QUAte Interin compensating measures, or that there are other

compelling reasons to allow plant operation.

“he certral {ssue presented by this paper is wvhethe:, as 2 natser
of safety, the LILCO emergency plan can ever be accepted under
section 50.47(c), where the Stete and County response to an
actual accident would be unplanned, and LILCO is prohibited from

performing the State or County roles in:

(1) quiding traffic;

(3) blocking roadwvays, erecting barriers in roadvays, and
channeling traffiz;

(3) posting traffic signs on roadvays;

(4) cemoving obstructions from public roadways, including
towing private vehicles;

($) activating sicrens and directing the broadcasting of
energency broadcast syster megsages;

‘ror example, Part 50 requirces licensees to deronstrate that
tate and loca, officials "have the capability to make a pudlic
notificat ecision promptly upon being informed ... of an

emergency ...." App. E, § D.)J.




(6) making decisions and fecommendations to the public
concerning protective actions;

(7) making decisions and recommendations to the public
concerning protective actions for the ingestion

eXposu'e pathways;

(¢ naking “ecisions and recommendations to the public
‘onceining recovery and reentry;

‘ensing fuel from tank trucks to automebiles along
«3ides; and

srforming accoss control at the Emergen~y Operations
<enter, the relocation centers, and “he EPI perimeters.

We regar Lhiw as the critica! energency plasning safety {ssue
f-r Shoreham, If the Commission Helieves thet the Ansver must be
*20%, then the:e is little sense in prolonging LILCO's struggle
t¢ license Shoreham; the Commission should affirm ALAB-818,
leaving LILCO's preemption argument <s the only remaining basis
under current lav “or a full power license (LILCC concedes that
its immateriality argument, without realism or preesption, will
not support a full pover license). 1If the ansver is *yes*® or
"maybe®, then LILCO'S realism drgument is or may be viable.

Realism « Factyua) Frarsvork

We agree with LILCO that ‘the Commission should presure that State
and leocal officials will act to protect the public in an actual
erergency. Comnon sense and State law dictate such

& presurption, The Conference Report on the FUD~Independent
Agencies Appropriations Bill,  also supprrts this presumpticn,

While ve agree with LILCO on thia point, the State and local
response vould still be ad hoc, contravening the section S50.47(d)
standards which require §Tann;ag. FPurthe:, LILCO doesn': point
to evidence of what an ad 20 response by the State and County
might actually be, or evidence that would support a conclusion
that the utility plan could adequately accommodate an a¢d hoc
fesponse. The Appeal Board adopted a Particularly pesginistac
view of the adeguacy of an 4d hoc response as fcllows:

7!.!. Rep. No. 99-212, 99th Cong., 1st Sess. (198%).
.22 NRC 675-676 (fcotnote omitted),




In this regard, LILTO has failed to make any
demonstration that its zlan is amenable to a¢ hoc
ddoption by the afpropriate governmental uniir at the
tizne of an energency., Txhe inch-thick volume of the
transition plan itself, plus tvo volumes of izplerent-
ieg provedures, e2ch at least two inches thick, and
sother, three and one~hall inch volurne, labeled
‘Appendix A ~- Evacuzcion P.an,® do not lend themselves
o Quick reviev and implementaiion {f the State or
County "is called vpon to act. The plan establiches
Rire than S50 Aifferent position titles and as zany
separate funceions, It 1S Aesigned to evaculie up to
160,000 residents from a l160-square mile area that is
ercompassed within an approxirately 10-mile raiius from
tte plant. Anmong the facilities to be evacuited are
three hospitals, eight major nursing and advi: homes,
42d two correctional faciliiiies, At other p.ants,
extensive codedir..ion and rehearsal have bdeer reguired
fcr such a substastial undertaking, In short, there is
Si¥ply no reasonadl: basis for assuming that the State
of County could realistacally step in at the last
gporent ard execute the LIZCO plan, :

Realis" «« the Safety frandar?

Whether LILCC can possidly succeed in showing that an ad hec

response by State and local auczhorities #ill be adesuate in the
10 areas where LILCO lacks aurnmority ¢evends, of cc.rse, =n the

criteria for adeguacy.

Section 50.47(c) provides for licenring, notwithstazding
noncerpiiance with the standards of section $2.47(2', unde: three
circumstances: (1) if the Jefects are *not significant®; (2) if
there ire "adegquate interim compensating aczions®, a3d (3) ¢
there are "other compelling reasons®, The Cormmissics has never
defired (1), but the tern *significant® can be read sroadly to
pear ‘ieportant® or “veighty®. It waild not be unreasonatle for
the Comzission to conclide simply that a defect whizh did not
Prevent a plan from providing acequate protection is *not

s.gnificant®,

*Adequate interim cumpensating acticns® have 1139 Act been

cdefined, but the Commission held in Indian Point’ that an interir
compensating action to be adequate need not offer protection

equivalest to that whick vould be afforded by a perzanent plan

]
e, 0.9, onso’idated EZ2 100 . (Indian Poiny),
cx.x-ngn. 'cirm,'wm'm =
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which is {n full compliance., Thus LILCO's plan should satisly
(2) %4 it i% both *adequate®, in the sense of adeguately protect-
ing the public, and *interin*, in the sense of being applicadle
only for some interval until the State and local governrments
dgree to cuoperate, This latter point causes some difficulty,
for the State and County assert that there is no cvidence here
that the governmants will ever cooperate, other chan speculation
about their possible actions should Shoreham go into operation,
However, shoild Shoreham be licensed for full power operavLicn, we
think it reasonable to assume that the governments would a* .east
injitiate discussions with 'TLCO with a view to some level of
cooperation. Moreover, the governments may change their
positiors sometime during the license term, Thus, we d0 not see
any substantial difficulty in calling the LILCO plan interinm®,
This would leave "adequacy"” as the principal stancard for LILCO's

plan under (2).

The *compelling reasons® that vould permi: plant operation
notwithstanding noncompliance with the section $0.4°(b) standards
are not defined, but the NRC may have had in mind national
security, urgent power needs, or similar ‘compelling reasons.
Whatever the compelling reascas might be, the Commission presum-
sbly intended that therc still be some minimum but acdequate Jevel
of protection in the event of an accident.

This brief analysis brings us to the issue of wha: is meant bv an
‘adequate® plan -~ in the section $0.47(¢c) context. The resule-
tions themselves suggest a partial answer. Section $0.47(¢c) enly
excuses from the 50.47(b) planning standards., Thers is still the
unexcused and more genecal reguitement in section S0.47(a) that
*ne operating license ... will be issumd unless & finding is rade
thit there is reasonable, assurance that adeguate protective
reatures can and will be taken in the event of a radiological
emergency.® Thus a plan vitr non-significant detects, or an
interim compensating action, must still provide reasonable,
assurance that there will be adequate protective measures.*
Rowever, the ansver is only partial, for t'.e term “aceguate’
&ppears again in this general emergency planning requirement,
Thus the root issue becomes can the LILCO plan, with an unplanned
Ad hoc government:]l response in the ten areas where LILCO lacks
authority, provide for ‘adeguate protective measures ... in the

event of ¢ radiological emergency?*

fhis root question is not ansverable as a strict legal matter.
Rather, it presents first of all a question of safety approach or
philosophy. There are three conceivable options. First, if as

1o‘rho Commisaion has stated generally that emergency
preparedness {s an "essential aspect® of protecting the public.
45 Ped. Reg, § 55403, col. 3, $54L4, col. 1.
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the Comr . sion has s:ltcd.ll the fundamentel philosophy or
approach of emergenty planring is prudent risk reducticn, and if
prudent 1s unde.stocd in the sense of what :s reascnable and
feasible for the u:ility to accorplish under the citcumstances,
then LILCO has very likely dnne pretty much all that i prucdently
can. To be sure, more could likely be done with gavernmental
cooperation, but this {s not LILCO's fault., If this sort of
prudent risk redustion is all that underlies the emergency
plannirg rule, then the LILCO plan probably provides for
‘adequite protective measures®,

On the other hand, ve might regard as acequate only thas degree
of prudent and reascnable risk reduction that can ordinatily be
achieved with sudsiantial governmental cooperation in pianning.
If this is what underlies the emergency planning rule, then the
LILCO plan may fail, because it will be cdifficult for amy utility
Plan to match what can reasonably and prudently be accomplished

with governmental cooperation.

Finally, some of the LILCO plan defects go to the hear: of
emergency planning -~ for example, the ability to notify the
public of an accident and advise as w0 protective actions, In
18suing the emergency planning regulations the Commission could
have had in mind certain minimum requirerments such a7 these that
would have to be met no matter the feasibility or level of
governmental cooperation. The reguirement for ‘adegquate® protec-
tive measures might suggest this approach wheredy the public is
guaranteed scme minimum level of srergency response, However, if
some ninimum level of protection is required, hov can 1t be that
NRC has never specified any minimur accep:able evacuation tirmes?
And even under this strict approach, clear criteria are hard to
develop. For exarple, if hypothe:ical.y the lack of governmental
cooperation in the LILCO plan i1s likely to resul: in several
hours delay in the governmental authorities' notifving the 2ublic
of an accident anc recommending ptoper prutective action, is this
fatal to the LILCO plan? s the lack of :zcaffic control fatal,
even though the estinated evacuation time is jncreased by anly lh
to J hours? The unplanned nature of 4d ho: governmental response
seems, in general, to cause som2 (how mUuch is unclear) delay in
responding to an accident, How much delay is acceptable?

19

i guthern California Edison Co. (San Onofre), CLI-BJ-10, 1
NRC 528, ).

|
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goncluaton

The Commiseion first needs to Jdecide what is the fundamental
safety approach or philosophy of its emergency planning rule. We
See at least three cptions:

Option A: If the utility does all that is reasonable and feasible
under the circumstances to reduce public i .sk, Tthen the
plan is adequate. The LILCO plan would very likely
Pas3 this test. The public would not be assure: any
particular minimum level of safety in the sense of
reasonably assured minimum dose reduction, but t.e
emergency planning rule would no longer provide a-y
State or local veto over a nuclear plant. The age -
tional protection afforded by governmenteal cooperat ion
would be regarded as highly desirable, but optional 1f
the governments refuse to cooperate in providing it.

Option B: An adeguate plan is one which proviles all those
reasconable and feasible public rink reduction measures
that can ordinarily ve achieved with governrental
cooperation. The LILCO plan, and indeed any utiliy
plan, vill face great difficulty meeting this test., As
in Option A, the public would not be assured any
particular minimum level of safety, but the protection
would be greater than that likely to be affcrded by
Cption A, However, State and local governments rave
4 strong say, and perhaps a virtual veto ro.ie over
plant operation, Opt/_ .. B reflects the current FEMA
anc staff approach ard the approach of the doards below
on Shotehanm,

Option T* An adeguate plan is one which provides reascnable

Jssyrance that, in the event of a sericus accident,

a4 certain degree of dose savings will be accomplished.
This is the most strict appreach, but is at odds with
NRC and FEMA practice which does not use preset levels
of minimally necessary dose savings. With any reason-
able standard, the State and local governments wi..
have as strong a role as in Option B,

We are prepared to draft an order which reflects any of these
options, but for purposes of further discussion have assumed that
Option B is adopted, as it most closely follows current practice.

Assuring Option B, .he issue becomes can the LILCO plan
accorplish all those reascnable and feasible risk reduction
measures that are usually achieved with government cocperstion?
We noted that it would be very difficult for the LILCO plan to
meet this test, but is it impossible? The Boards below thought
80, It seems to u" that the ansver depends on how much leevay
one is willing to ¢ ve to the LILCO plan,
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The ten areas where LILCO's lack of authority causes
noncomplisnce are listed on pages 7-§, They can be broken inte
three categories: (1) traffic control in an evacuation:
(2) public notification and recommendation on protective
measures, such i evacuation; and (3) access control for the £p:
perimeter, emergency operations center, ad relocation center.
In ail three areas LILCO hes pretty much Cone all that it can
under the circumstances, But LILCO would have the Commission
simply assume an adeguate State and local response, We are
willing co assume a response, and we are even willing to assune
that the governments would likely try to follow the L:LCO pian,
decause gex plan is better thau none. B8ut the record does not
tell us what the effects of LILCO's lack of authority actually
are, except that the effect of the lack of traffic control is on
the order of 1§ to J hours delay in EP. evacuation. There is no
tvidence in the record of what an ad hoc response by the State or
County might be, or how the LILCO plan might possibly accermodate
For exanple, we don't know how much delay in

4n ad hoc respense.
public notification would result from the lack of governrental
harticipation in the LILCL ,lan, or how accers control might be

dimin.shed.

We see two suboptions here., The Comnmission could decide
(Option B-1l) that there should be little leevay in applying
Option B, an” that the LILIU plan must provide protection essen~
tially equal to that which could be provides with geovernrent
cocperation, This Opticn 3-l is the one adopted i=plicisiy by
the Boards below, It poses a high scandard on the LI.C0 plan ang

requires affirming ALAB-8.3,

if the Commission is willirg %o allow more «eevay, and approve

& LILCO plar if it provided similar, Sut not necessarily egual
Protection as compared to 4 plan with governten: cooperaticn
(Opticn B-2), then the LILCO plan might pass muster, Byt we
recommend further hearings to develcp the facts on exactly how.,
the LILCO plan will accomacdate an ad hoc governmen: response."*

We are prepared to draft an Order along the lines of Option 8-,
but based on discussions with Commissioner s:affs, have included
with this paper a draf: order along the lines of Optaion B3-;,

12d¢ should ncu minimize the difficulties {n such hearings,
LILCO may be forced to seek subpoenas to compel the testimony of
State aid local government officials as to what they would do if
LILCO went into cperation and there was an accident. The
officials would very likely resist having to answer such

hypothetice! questions,




Immateriuality

LIICO's immateriality arguient relates only t- LILCO's lack of
hais

authority over traffic control in the event of an accident,
argument does not address any of the other areas where LILCO
cannot implement its plan, In rejecting LILCO's immateriality
argument, the Boards ruled, as a matter of law, that while
traffic control is not mentioned explici in the regulations,
it alvays is required because it preserves a range of protective
actions in accordance wi:h section $0.47(b)(40), i.e., cvacuation
is availadle to achieve ccse reductions in tast-breaking
accidents. For similar reasons, j.e., because evacuation would
not be a practical alternative in some scenarios, the Boards alsc
decided as a matter of law trat the lack of traffic control was

& significant defect. This is not unreasonable but, as a safety
pclicy matter, che Commission could decide that while traffic
control is desirable, its absence is not a fatal defect since
evacuation times are onl, delayed from 1h to 3 hours.

In our view, the Board's rejection of LILCO's materiality
adrgument 1s consistent with their implicit adoptirn of

Option B-l. If the Commission agrees with Opticen B-l, then
ALAB-818 should be affirmed. If the Commission agrees wvith
Cption B-2, then the guestion is whether a delay in LP2 evacu-
ation of from 14 to J hours is too much leevay to give to

& utility plan,

The Commission could decide this more or less intuitively on tho
basis of the current record. Or the Commission could ask the
parcies to give more information on how such delays might actu-
ally affect the public, It would be interesting to know for whas
range of accidents would a 14-) hour delay affec: cose reductiorn,
ang by how much. In the remand hearings reguired by Option 3-2,

ve have asked for this informacion.

Recommencation: lIssue the attached draft Order, which would

reverse the Appeal Board's rejection of LILCO'S realisr and
immateriality arguments as a matter of law, This reversal wou)d
have the effect of permitting LILCO the OFFOrtunity o show thae
the Commission should grant 8 full power license undes section
$0.47(2) notwithstanding the defects in its plan,

We also recommend asking the Appeal Board to reconsider its
decision not to take action on LILCO's other erergency planning
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apprals. As much of this case should be completed prior to
completion of the remand hearing as is feasible.

Martin G. Malsch
Acting Ceneral Counsel

Attachments:
A. Summary of Parties' Arguments
B. Draft Memorandum and Orde:

€. Listing of Relevant Decisions®

*In viev of their bulk, a complete package of the pleadinge
has been provided to SECY.

Commissicners' comrenty or consent should be provided directly
to the Office of the Secretary by c.o.b Moncav, July 7, 198¢,

if any, should be submitteed

Commiseion Staff Office comments,
to the Commissioners NLT Fridav, June 27, 1986, with an infor-
mation copy to the Cffice cf the Se-retary. 1f t-e paper ‘s

©f such a nature that i1t reguires az.litiona' time for analytica.
review and corrent, the Cormissione:s and tre Senretariat should

be apprised of when comments may be expected,

This paper is tentatively scheduled for affirmation at an Open
Meeting durine the Wesk of July 7, 1986, Please refer to the
Appropriate Weekly Commission Schecule, w.en published, for a

specific date and tire,

DISTRIBUTION:
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Attachzent A

LILCO'S APPEALS

We here recite LILCO's arguments in its papers esppealing the
Licens.rg Board's deciaieon, the replies to these argunencs by the
statf &nd Intervenors, and the Appeal Board's resoluticn of these

isnuel,

Realisr

LILCO's Arcuments

Aecoréding to LILCO, the decisions below decide the issues against
it on purely legal grounds, disregarding the quality of the plan
and thus reading utility plans out of the Commission's ru.es. AS
an example, LILCO cites the Licensing Board's conclusion that
‘the provisions of 10 C.F.R, 50.47(2)(1l) for acdequate interin
COTpensating measures were not intended to stietcCh 48 far as

LILCO urges 4n this case where no participation whatever fron

waws
state and local authorities can be counted on.,' 2. NRC as 684,

LILCC argues that the Board's nolding would pernit only wedlity
plans which fill minor gaps in state and local government PpArtics
ipation, end that this conflicts with the Commission's cdenial of
the County's 198) motion to terminate the proceeding, 4 mOotion
based on the absence of any local governrent participation in
Shoreha™ planning. The Commission there statec thot it was
*obligated to consider & utility plan sudbmitted in the acsence ¢!

state and local government-approved plans ...." CLI-83-13, U7

NRC st 74).

1f only minor gap fillers are permitted, asks licensee, then what
vas the purpose of the provisions in the NRC Appropriations
Acthotization Acts beginning dn 1980 permitting NRC consicderat.on
of ytility plans? The an~ver, says Li.C0, 19 that tae
Authorizations evidence Congress' intent to permit wtility-only
plans, and that no legislation would have Deen necessary to
pereit minor gap fillers. The practical effect of the Boards'
decisions, LILCO continues, 4s that there never will be an
scceptable utidiny-only plan, because virtually every stete has
lavs simi) e to those now being interpreted to prohibit

licenses s implementation of {ts plan, Petition for Review at

9-10 (11/4/05).

LILCO also argues that the Board erred by failing to presure that
State and local officisls vould fulfill their duties by respond-
ing AN an emergency, citing Nev York Executive Lav Article 2.0,
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: and language (n

which, LILCO asserts, requires such response,
sticns Act

the FY 1985 HUL-Independent Agencies Appropri
Conference Report favoring such presumptions.

Moreover, says LILCO, the Board erred in deciding the summary

disposition motion by raising sus sponte the question whether

& State and local response, if there we e one, would be
the only issue raised by Contentions

iooidlnigng with LILCO's.
=iU and Dy the moticn was legal auvthority., The factual issue of
coordination was not raised by tne motion or by chnontton’ 1-10,
but by Contention 92, which was not then before the Board,
Hovever, even {f coordination vere & proper question, LILCO
Asserts that the record shows that the plan is doas;nod O accoOMm-
modate previously uncooperative guvernment personnel., Appeal

Brief at 47,

S*afl's and Intervenors' Arguments

Staff and Intervenors oppose LILCO'S realism arqurments, citing iIn
support of their position New York Supreme Court Justice Geiler's
decision in Cuomo v. LILCO, holiding that LILCO cannot under New
York law perform certain key functicns of its plan, but rether
that vnly the State and rounty may do so. See No, B4-d6.5, slip
en, 8t 18 (Feb. 20, 158}%).

Further, arqgue the staff and Iatervenors, the Governor's press
release relied upon by applicant (s “"extra-record.® LEven assun~
ing that the State and local authorities might themselves tespond
in an emergency or delegate some functions to LILCO, the regulne-
tions require comprehensive, cooperative, and detailed preplar -~
ring which includes various governmental groups. The current

-~

1'bpcn the threat or occurrence of & disaster, the chief

executive of any poiitical subdivision is heredy authorized and
erpovered and snni; use any and all facilities, eguipment,
preasonnel ... in SuCh manner as may be necessary

sSupplies [an
Ot appropriate. ,..% Section 25, Article 2.0, (erphasis added).

: *IT1)n its reviev [of emergency plans), FEINA Jhould
presume that Federal, Stute and local governments wvill

Abide by the legal duties to protect public health and

safety in an actual emergency ....*

Rep, No. 99-212, 99th Cong., let Sews., Reprinted {n Coug.
at 18088 (11/13/8%), ' + Boprinted i Coug

’rho Licensing Boar? decided Contention 92 against LILCO;
LILCO's appeal on it (s pending Lefore the Appeal Board,

» mx
- .
- w




evidentiary record does not reveal what the nature of a local

govermenta, response might be, and thus the Board cotrectly

denied the motiun,

As to LILCO's argurment cha® the Board shouldn't have considered
the coordination issue in ruling on the summary disposition
motion, ataff arqgues that LILCO's motion ftself raised factual
issues, and that (¢t was recessary for the Bnard t¢ resolve the
coordination qQuestion in che course of ruling on the motion.

Staff and Intervenors also argue that realism and inmateriality
could “ave been rejected on procelural grounds, since LILCO and
the other parties had litigated since ;983 on the assumpeion that
LILCO slone would {mplement fts plan, Thus L*LCO's essection cof
the realism theory late in the game var an AtLerpt tO prosecyte
It case on a different theory than tha*t which the parties had
lit.gated, and 4t wvas necersary to offer those parties an nppors
LUALEY Lo «ubmit evidence on the nev theory.

£2LC0's Reply to Staff and Intervenors

First, LILCO argues, the Covernos's Press re.case statement that
the S ate and County would respond in an emergency suppores

@ finding in LILCO's favor on this i(ss.e because the press
teiease is in the evidentiary record, ne one has dttempted to
refute 1%, there's a presurprion that governrmental officials will
perform their legal duties, and an inference should be drawn
SFAINST & party who fails to produce evidence in his coutsol

which could refute evidence 1n the record,

Second, contraty to the Boatd's conc.usion, the County's cesponse
in &R ermergency would not be ad hoc and uncoordinated cecause the
County Executive has directed Tolnty eployees to study the plan
80 a8 tO give advice o the County Legislature, ‘?hcs relevant
Cointy employees will be familiar with the plan,

‘A: oral arqument before the Appesal Bcard on August 13,
1985, when the County Exacucive was ot odds with the Legisliatyure
Over Shoreham, counsel representing the Fxecutive supporeted thas
LILCD arqurent, adding that County personnel were already
farmiliar with plans to deal vwith natural disasters, Furtherrore,
despite Justice Geller's opinion that police povers could not be
delegatec to private zompanies, Counsel noted 48 well that the
County charter provides for the dppointeent of specisl patrolmen
in emergencies, and that state law provides for the sppointment
in emecrgencies of special deputy sheriffs. Transcript at 8)-68,
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Third, LILCO asserts that it is not prosecuting its case on
& theory different from chat litigated initiallv, having sought
at the outset cof the evidentiary hearing to litigate several
variations of its plan, including a *principle offsite pian®
based upon gﬁgn;¥ imp.ementation; at the same time, applicant
noted that the plan wvas flexible enough to incorporate county
personnel after the onset on an emergency. Appeal Boa:d Reply
Brief at S, note J (July 24, 1985). Despite LILCO's request, the
Board permitted LILCO to litigate only the LILCO~implerented

variation, 4.

Immateriality
: o' a

A# noted above, Intervenors asserted in Contentions 1-10 that
LILTO lacks legal authority to irplement certain features of its
plan, including controlling traffic, iPposing security aeasures
ax the EOC and relocation centers, and alerting and broadcasting
insiructions to the public, LILCO arguss that with the excep~
tien of the alerting and broadcasting suncetions, the featuyres
mentioned in the legal authority Contentions are not regquired by
the ragulations == §t's *:Hl!'t‘l‘ that LILCO might lack authore
ity to (mplement then., Thus LILCO isn't required to guarantee
the Dest possible evacustion, especially when the obstacles are

beyend its contrel.

Staff and Intervenors' Arguments

Staff and Intervenors opposed this argument on the ground that
the inability to impose traffic control vould inpernmissibly
restrict “the range of protective actions® available in an
emergency. Moreover, LILCO's plan s based on asrertions that
these functions will be implemented, and if it seeks to delete
these functions from {ts plan, LILCO must see'. to litigate 4 newv
plan without these features. Intervenors also asserted that the
inmateriality theory was essentially factual in nature, and thus
frequired further evidentiary hearings. See PID, 21 NRC at fi4.
Curiously, st ff argued that the theory reised only issues of
lav, but that it had been offered s0 late in the proceeding that
staff and Intervenors should be afforded an opportunxt: to offer

additional evidence to rebut ft. Jd., 21 NRC at $ld-l




e e e e e, 8, R S . . S W, 5 Y SRR B

Attachment B




Shoreham deciston
MGMJ

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSTONERS :

Nunzio J. Palladine, Chatrman
Thomas M Roberts

James K, Asselstine

Frederick M, Berntha!

Lando W, Zech, Jr,

In the Matter of
LONG ISLAND LIGHTING COMPANY

(Shoreham Nuclear Power Station,
tnit 1)

Docket No, 50-322 OL+)

DECISION
CLI-86.

Before us 15 Long Island Lighting Compar ¢ (LILCO) petition for review
of the Octoder 18, 1985 Appea' Board decisfon holding fnadequate as 4 metter
of Taw LILCO's emergency plan for the Shoreham Nuclear Power Plant, |
ALAB-B16, 22 NRC 65). The Apped] Board basad fts decision largely on the
refuse) of New York State and Suffolk County to participate n %e planning,
ond o2 LILCO's Tack of leas! authority to fmplerent certain featyres of 1ts
plan. For the reasons sxpiained below, we reverse and remand for further

evidentiary hearings on LILCO's so-called “realise® ane uumlity
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BACKGROUND

After having Initfally supported the licensing of Shorenam, Suffolk
County later withdrew 1ts support and moved the Shoreham Licensing Board to
terminate the proceeding o1 the ground that the NRC could not grant & license
for Shorehar in the absence of 4 government-sponsored emergency plan, The
Boarc denfed the motion, reasoning that the agency was required to afford
LILCO an opportunity to show that fts plan was an adequate one. The
Commission affirmed, stating that the agency was obligated to consider o
vtility-only plan,(%u-u-l). 17 NRC 241, Nlﬁf In & later order we 2152 .~
observed that “the [emerjency planning)] f1ssues do not appear to us to bé
categorically unnulv.bh.}'JCLl 83-17, 17 NRC 1032, 1034),

Subsequently, LILCO submitted 1ts plan for NRC consideration, and
Suffolk County responded with 1ts 1'S pages of §7 contentions. Contentions
1410 asserted that LILCO lacked the 1oga! authority to imglement certain
features of 1ts radiclogical emergency plan, including the authority to
contrel traffic and to Inform the public.‘ From December 1583 until August
1984, the parties and the Licensing Board operated under an agreement that n3
evidentiary hearings were required on these “lega) contentions.® Then, 1n
August 1984, LILCO submitted o Motton for Summary Disposition on the lega!
suthority contentions, arguing that 1t should prevatl on these contentions
for three reasons: first, that State and i0ca! law were preempted by feders)
Tow to the extent that the State and loca) laws deprived LILCO of authority
to plan for and Implement fts radiclogice) o-nrecnéy plan (*Preemption®);

lConuntms 1«10 are set forth in ful) at 17 NRI 958 ff,
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cecond, that even 1f LILCO lacked lTegal authority, the State and the County
would respond In a real emergency efther by implementing the plan themselves
r oy deputizing LILCO personne] to implement the plan ('loc‘isn');z and
third, t'at some of the functions which LILCO purportedly lacked authority to
fmplement were not NRC requirements 1n any event ' “[mmaterfality®),

The NRC staff and Intervenors opposed the motion, and the Licensing
Board dented 1t, concluding: that LILCO di¢ net gain yig preemption the legal
duthority 1t otherwise lacked; that even afiuming an emergency response by
the State and the County, there was no assurance that the respoense would be
other than ad hoc and uncoordinated with LILCO'S aciions, contrary to the
very reason for the emergency planning regulations which require advance
plaming; that while few of the actions listed in Contentions 1-10 were
explicitly required by the regulations, these actions were noretheless
necessary %o comply with the explicit requirement 1n section SC.47(0)(10) for
plan features which will permit “a range of protective actions® in the event
of an omwrgcacy;’ and that LILCO's plan coulan't De considered an “adeguate

interim compensating mcasure” under section 50.47(c)(1) becavse there was

zL!LCO‘l basis for 1ts realism argument defore the Licensing Board was @
December 158 press release by Governor Cuomo stating that “if the plant were
t0 operate and 4 misadventyre were t0 octur, the State and County would help
to the extent possibie;™ before the Appea! Board, the Basis was “the
undenfable tryth” that 1n an emergency the State and County would respond and
:::;’ permit LILCO to fmplement 1ts plan., Appeal Brief ct‘;i. (June 3,

3Tho Licensing Board found that an uncontrolled evacuation would take

. Tonger than § controlled evacvation (about 1§ hours more in good weather,

abuut three hours 1n Inilement weather), From this 1t concludes that the
range of protective actions was fmpermissidly restricted because shc‘tcrin?
would have t0 De vied 1n some fast-Dreaking events, when otherwise evacuation

Pight have besn possidle.




nothing in the reco~d to fndicate that the State or local governments would
ever participate In Shoreham emerguncy planning, and the Board couldn't spec-
vlate on what the governments might du 1f and when anoreham began full power
operation. LBP-85-12, 21 NRC €44 (1985)(hereinafter cited as PID). In every
important respect, the Appea’ Board 1n ALAB-E18 agreed with the Licensing
Board. 22 NRC €51 (1985).

LILCC petitfoned for Commission review of ALAB-B1B, and we grantec the
petition but deferred any further action until the Appea) Board rendered 1ts
decision on ther-pending Intervenor appeals. Order dated vec. 19, 1985,
Prcently, 1n ALAB-BI2 (March 26, 198€), the Appea! Board resoived a!l remaine
ing Intervenor appeals, reversing and remanding o few 18sues to the Licensing
Board But staying the remand until the Commission completed fts =eview of
ALAB-818 or gfirected otherwise. The Appea!) Board also left undecides LILCO's

dipeals oo three other emergency planning 1ssues,

$The Apsea) Buard adced that

[TIhe Board properly rejected LILCO's “trratertality” argument,
We recognize that the Commission’'s regulations du not spe!) out the
precise manner In which an evacuation 15 to be conducted 1f necessary.
Nonetheless, the Commission has construed fts emergency planning
regulations to require “provisions for evacuating the pudlic in
times of raciologice) emergencies.” We have )lkewise observed that
the Commission's emergency planning scheme contemp'ates that emergency
evacuation edures be developed [for the 10-mile EFZ). LILCO
Incluged tra?PTCcontrol s part of 1ts proposed evacuation procedures
In 11ght of such requirements. e belteve that such inclusion wes
proper, In the context of thfs case, ot least, something more 13
needed than an aspiration that the public will be adle to feng for
frself 1n the event an evacuation 15 required,

:LM-’“. 22 NRC at €77 (footnotes onitted, emphasis added by the Appes!
card




Below we anr y2e LILCO's petition for Commission review on the realism

and immaterfality cecisfons, leaving for a later time review of the lega)

duthority preemption fssues. In doirg our review we have carefylly reviewed

both Boards' decisfons, and all of the extensive briefs that have been filed

with both Boards on the realism and materfality fssues. We are convinged

that further legal driefing would reves] no new arguments or authoritiss, and

S0 have not requested add‘tional briefing.

REAL IS
‘s Ar nt

LILCO argues essentially that the uu-&:\\nomw;-om aoprove only
those wtility plans which f11) minor gaps n State and local government pare
ticipation, and this cannot be correct fn 14¢°t of the Commission's denta) of
the County's 198) motion to terminate the proceeding, 4 motion dased o~ the
absence of any loca! government participation fn Shorehan planning, The
Commission stated n fts denfa) that 1t was "gbligated to consider & wtility

plan sudmitted fn the absence of state and loca) government-approved plans

* CLI-B3-13, 17 NRC at 74 (emphasis added).
If only minor gap fillers are permitted, asks licensee, then what was

the purpose of the provisions fn the NRC Authorization Appropriations Acts
seginning in 1580 permitting NRC consfderation of utility plans? The answer,
says LILCO, 15 that these statutes evidence Congress' fntent to pemit

witlfty-only plans, and that no legisdation would have been recessary to

permit minor gap fillers,
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LILCO also argues that the Board erred by fatling to presume that State
and Tocal officials would fulfil) their duties by responding in an emergency,

$

citing Neo York Executive Law Article 2.b. which requires such resporse,’ and

Tanguage 1n the Conference Report accompenying the FY 1985 MUD-Incependent
Agencies Appropriations Act favoring such ¢ prctumntioﬂ.‘

Moreover, says LILCO, the Board erved ir deciding the summary
disposition motfon by ratsing Sud sponte the question whether & State and
Tocal response, 1f there were one, w. e goorginated with LILCO's, The
only 1ssue rafsed by Contenttions le! “ay the mction was lega) authority.
The factua! fssue of coordir “1on was not ratsed Dy the motion or by
Contentions 110, But by Contention $2, which was not then before the Boevd.
Nowever, even 1f coordination were & proper Question, the recor ‘wi that
the plan is designed to accommodate previcusly uncooperative gove.  ..n°*

personne!,

’!gg. £.9.. Section 28 of the Executive Law, which provides that *[ylpen
the threat or occurrence of ¢ disaster, the chief executive of any political
subdivigion 15 heredy authorized and empowered to and shall use any ang al!
facilities, equipment, supplies, personnel and other resources of hig
political subdivision in such manner a3 may be necessary or azpropriate to
Cope with the disaster or any emergency reseiting therefrom *

¢ "l)n fts review [of emergency plans), FEMA shoule presume that
Feceral, State and loca! governments will abide by the'r lege) euties
to protect public health and safety In an actua! emergency....*

?i:}‘;c:g)ﬂo. 99-212, 95th Cong., 15t Sers., Reprinted ‘n Cong. Rec, ot 15258
/83).




Staff's and Interverncrs' Argiments

S%aff and Intervenors argue that even assuming that tre SCatend izl
Wthorities might (hemselves respond 10 On emergenty or celegate sow ‘e~

tions to LILCO, the regulations require comp=ehens've, COnDarative, or

detatled preplanning which Includes various @overnments]! g=oups. ¢ Sy et

evidentiary record goes rct reves' what the rature of 4 loca) Coverme~

response might be, and thus the Baard correctly denfed the motton

As tc LILSO's argument that the Board shaulen't have constaere: the

tior fssue 1r mulimg On the summary Cosposition metfon, SUY arpes

.

that LILCO'S motion ftse for th Jore 22

.

~aised factua) 18805 nacessar

resoive, one of them ber "¢ coorcingtion guestic

$taff and lrtervenors a reve that realise ang tmmaterialily sow's

rPeve Deen relecte °C the pLRer "t 'l

ME litigated from Decemde .98 to Aygust 15:< ¢n the srsump fon
plone woi ld implement ity plan Ths LILLO'S asserticr ¢f tThe =tlye

tery Tate 1;m the game was an attet rFOSECUte 135 Cote On @ thelrs 207,
ferent Trom et which the parties Moy Titigated, and 't was necrine™y ¢

0'fer trose parties an ouro™tunity 12 submit @ vidence ¢ the new the:®)

First, the ytility argues, the Governor's press re'eaie statere : SV

‘he State ord Lounty woyld respond 10 g emergens) Sudporty 8 fleding in

S the press Teiease Y5 I the Svizettarn

ILCO's favor on this fssue Der:

Siawy
record, A0 one Pas atte fted O refyte 1T, theTe s 4 presumation T, 0 wE™M-
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drawn against a party who fails tc produce evidence in his control which
could refute evidence 1n the recerd.

Second, LILCO asserts that the County's response 1n an emergency would
not be 8d hoc and uncoordinated because the County Executive has directed
county e loyees to study the plar with an eye to giving advice and assis-

tance to the County Lecislature. ™us relevant county employees will be

familfar with the phn.’

Third, LILCO asserts that 1t is not prosecuting 1ts case on a theory
different from that 1itigatec fnitially, Az the outset of the evidentiary
hearing, applicant sought tc 11tfgate several variations of fts plan, inclug-
ing a "principle offsite plan® inve'ving County fmplementation; at the same
time, applicant noted that the plan was flexible enough to incorpeorate county
personnal after the onset on 2+ emersency, Despite LILCO's request, the

Boarc permitted LILCO to T1tigate ¢!y tie LILCO-irplemented varfatior,

7At oral argument before tne Apseal Board on Aujust 12, 1985, wher the
County Executive was at odds witzh the Legislature over Shoreham, counse!
representing the Executive supparted this LILCO argument, 4cding thet County
personnel were alreacy familfar with plans to deal with natura) disasters.
Furthermore, despite Justice Gefler's opinfon that police powers could not be
delegated to private companies, Course) noted as well that the County charter

(Footnote Continyed)
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Cormiss .on Dec‘s an

There €s no dx2: that toe Comrissfon's emergency planning regulations
were genera” 1y {stewde: to prevent i murnn.ce of the situation that arose
shortly after the TM..7 accicent when, based on the facts as they then
appeired, scame eme peecy response ws called for but the prior planning and
cooreinatior Detwees e util <ty and local governments proved fnadequate,
The emergency plancin; standares 1n 10 CFR 50.47(b) and Part 50, Appendix £
ave premisec wpon a b leve® of cocrdination between the utility and State
and 1xca! gcwernmests, [t should come 45 no surprise that without govern-
mnent’ coope=atior L.l has e=countered great difficulty complying with all
of these deta‘led p'aming standards.

rwever, we irteeced our =ules to be flexible, As we have statec
befire, we a=e leg:' 'y sbligaced to consider whether a utility plan, preparec
witho,! gove=—ment cxxeratio~, can pass muster, A utility plan might pass
muste: ynder 10 CFR K .¢7(c). Sectien 50.47(c) provides for 1icensing not-
withsinding moncors'irce wit= the Ni('s detatiled planning standards under
three circurs zance: (', {f the acefests are "not significant™; (2) 1f there
are "sequate interir cmpensating actions™; anc (3) 14 there are “other
compe’ling reesons®. Tre decisions below focus on (1) and (2) and we do
Tikew'se,

™e measure of sipificance under (1) anc adequacy under (&) 1s the

fundamenta] emxe=ger:y panning Yicensing standard of section 50.47(a) that

[Footncte Com=tnuec)

provices for =he apxiirment 0 specfa] patroimen in emergencies, and that
state law proaides fir e appc intment in emergencies of special depuly

sheri*s, Trmnscript i 83-88.
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“no operating license .., will be fssued unless a finding 1s made trat the ~
s reasonable assurance that adequate protective meisures can an: will be

taken in the event of a radiological emergency.* B.t this cnly beging the
o

© e———— ey

analysis of a utflity plcnlfor the term “adequate® appears again in this
general emergency planning requirement. The root guestion becomes can the
LILCO plan provide for "adequate protective measures ... in the evert of
a radiologica) tmrgency?'a

This root question cannot be answered without sore discussion ¢f what 1
meant by “"adequaie protective measures®. Our emergency plar=1ing reg.latiors
tre an important part of the regulatory framework fcr protecting the pudlic
health and safety. But they ¢iffer {r character fror most of our siting arc
engineering design requis 1ty which are directed at achieving or mintain-
ing & minimum level of public safety protectior. See e.g., 79 CFR 1KC.1,
Our emergency planning requirements do not require that an 22equite plar
dchieve a preset minfrum raciation dose saving or a minimum esacultis time
for the plume exposure pathway emergency planning 20ne in the event ¢f
8 serfous accicent. Rather, they attempt to achieve reatonatle ané fessidle
dose reduction under the circumstances; what may be reasonable or feasidle
for one plant site may not be for another, And, 1n the past, what 1§ reason-
able and feasible 1n a given case was defined by the cooperatiwe plarring

efforts of the utilfty and State and loca) governments. But wmat sho.ld we

&nder section 50.47(¢c) o compensating action shoyld be “interir’, We
have no ¢ifficulty calling the LILCO plan *interim™, Certainiy LILCC intenas
t as such Because 1t stands ready to cooperate with the gove r-ments fia
preparing & fully coordinated plan., Moreover Vthere Ns gct Tt be sore
I1kelihood that should Shoreham ?o into operation, the goverrments wo.'d seek
to improve the protection of thefr citicens b;, working with LILCO to iegrove

fts plan or to prepare & better on - .
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regard as reasonable and feasible for Shoreham, where the governments refuse

to coopcrate?

In addressing this question the Boards below presured that the LILCO
plan must essentfally achieve all that a fully coodinated plan can achieve,
In essence, the Boards deffned what 1s reasonable and feasible for Shoreham

solely in terms of the nature of the site and environs without regard for the

degree of possible government cooperation. This fnexorably led the Boards to

rejection of the LILCO plan on the ground thet LILCO could not lawfully
accomplish all that cooperating governments might {n the eveni of an

sccident,
We belteve that a 11ttle more flexibility 1s called for by the lega)

requirement that we consfder a utility emergency plan. It fs very unlikely
that any utilfty plan could ever pass such a strics test. we could conteive
ably define what 1s reasonable and feasible dose reduction for Shoreham
solely in termns of what LILCO Jtself can reasonab.y ano feasidly achieve, but

we are not prepared to do so. Rather, we would approve the LILCO plan 1f

there was reasonable assurance that 1t was capable of achieving dose reduc
tions 1a the event of an accident that are generally comparable to what might
be accomplished with government cooperation. And we would approve of the
LILCO plan even 1f some protective action options, such as evacuation, were
practically foreclosed so Yong as such foreclosure was confined to a few,
very unlikely accident scenarios. With this 1n mind, we turn to LILCO's
realfsm argument,

We assume that LILCO fs prohibited from performing the State or County
roles 1n the following areas:

(1) guiding traffic;

(2) blocking roadways, erecting tarriers {n roadways, and channeling
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traffic;
(3) posting traffic signs on roadways;
(4) removing obstructions from public roadways, including towing

private vehicles;
(5) activating sirens and directing the broadcasting of emergency

broadcast system messages;
(6) making decisfons and recommendations to the public concerning

protective actions;

(7) making decisfons and recommendations to the public concerning
protective actions for the fngestion exposure pathways;

(8) making decisfons and recommendations to the public concerning

recovery and reentry;
(9) dispensing fuel from tank trucks to automobdiles along roadsides;

and
(10) performing access control at the Emergency Operations Center, the
relocation centers, and the EP2 perimeters,
Some of these areas, such as making decisfons and recommendations to the
public on protective actions, are fundamenta) to emergency planning,
Kowever, {f Shoreham were to go fito operation and there were to be & serfous
dccident requiring consideration of protective actions for the public, the

State and County officials would be obligated to assist, both as a matter of

v’

law and as a natter of discharging thcir,pub11c trust. See also H.R, Rep,
S PR I R -
No, 99-212, 99th Cong : 7st Sosyn;440864' Thus. a ovaluatinq the LILCO plan o
et d el & g o | e
we belfeve that -e can reasonably assume some "best effort® State and County >y,
response in the event of an accident, We also belfeve that thefr "best Moy T8
. ‘"o
effort® would utflfze the LILCO plan as the best sour e for emergency j."“ - by s

when faced with 4 serious (.’ "y

; e 4 /e

.s-o -'.u(,o-...““
.-*-\.‘.71..\/ e ‘)

planning Information and options, After all,

'ﬁ“-




)
-
.

13

accident, the Sti.e and County must recognize that the LILCO plan 1s clearly
superfor to no plan at all,

Nevertheless, we are unwilling to assume, as LILCO would have us, that
this xind of best effort government response would necessarily be adequate as
we have defined adequacy. In point of fact, how familiar are State and
County officfals with the LILCO plan? HKow much delay can be expected in
alerting the public and 1n making decisfons and recommendations on protective
actions, or 1n making decisfons and recommendations on recovery and reentry,
or in achieving effecti s access controls? The record tells us that an evace
vatfon without traffic controls would be delayed from 14 to 3 hours, but how
important {s this time delay? Is 1t fmportant only for a few highly unlikely
accidents, or for & wide range of possible accidents?

To answer these questions we need more fnformation about the
shortcomings of the LILCO plan 1n terms of possible lesser dose savings and
protective actfons foreclosed, assuming a best effort State and County
response using the LILCO plan as the sourze for basic emergency planning
information and options. Accordingly, we remand LILCO's realism argument
back to the Licensing Board for further proceedings 1n accord with this
Decisfon. The Board should use the existing evidentiary record to the maxi-

mum extent possible, but should take additiona) evidence where necessOry.9

’$1nco LILCO rafsed factua) fssues in 1ts summary disposition papers, 1t
was entirely appropriate for the Board 1tself to have discutsed them by
4ddressing coordination fssues 1n 1ts ruling, Mowever, given the pleaaings
that have been filed on realism, and the further proceedings directed by this
Decisfon, there ca” be no prefudice to the parties even assumin cr?uondo
:hc:hLlLCO': drgument rested on some new "theory " not previously disclosed

0 the parties,
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[MMATERIALITY

As noted above, Intervenors asserted in Coatentfons 1-10 that LILLO
lacks legal authority to fmplement certain features of ts plan, fncluding
controdling traffic. LILCO argues that with the excepticn of the alerting
and breadcasting functions, the features mentioned 1n the legal authority
Content ‘ons are not required by tha regulations «« 1t s immater{al that

LILCO might lack authority to implement them,
Staff and Intervenors opposed the fmmaterislity argument principally on

the grounc that the insbility to impose traffic control would impermissibly
restrict “"the range of protective actions™ availadle 1n an emergency.
Intervenors also asserted that the fmmaterfality theory was essentially

factual in nature, and thus required further e.identiary hearings.

Commission Decision

While NRC regulations may make no explicit mention of some of these
emergency planning measures, they may nevertheless be required in order that
there be reasonable assurance of adequate protestive measures, as we have

defined them above. LILCO's materfality argumert presents issues that are

primarily fictual rather than legal, The factua! issues are subsumed within

the scope of factual fssues presented by LILCO's realism argument and can be

considered by the Board in the remanded proceeding on realfsm,




e o

CONCLUSION

In sum, we conclude that LILCO's plan shoula be measured against
4 standard that would require protective measures that are geners!ly compara-
ble, but not necessarily fdentical, to what might be accomp!ished with
governmental cooperation. The LILCO plan would be acceptable even {f some
protective action that might be feasible and reascnable with governmental
cooperation are practically foreclosed, so long as this appliet orly to a few
very unlikely accidents,

We also conclude that we need more Informatfon from the Licensing Board
to decfde how the LILCO plan measures up to this standard. In applying addi-
tional Infurmation to the analysis of the LILCO plan, the Board should assume
that the State and County would 1n ®act respond to an accident at Shoreham on
 best effort basis that would use the LILCO plan as the only available
comprehensive compendium of emergency planning information and options,

Finally, we direct the Appea) Board to reconsider 1ts deferral of
LILCO's other emergency planning appeals in 1ight of this Decision,

"t 1s so ORDERED,

For the Commission

Samue! J, Chilk
Secretary of the Commission

Dated at Washington, 0.C.
this day of June, 1986,
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pleadings Related To Review of ALAB ‘Bl8

LILCO's Response To Intervenors' Request Fcr An Extensicn Of Tire
And Page limits Including A Motieon For Referral To The Ccmmission
Or, Alternatively, Severance And Expedited Review Of Legal

Authority Issues. May 13, 1985

Suffolk County And State Of New York Response To LILCO Moticn
For Referral To The Commission Or Alternatively Severance And
Expedited Review Of Legal Authority Issues. May 15, 1985

LILCO's Brief Supporting Its Position On Appeal Frum The "Partial
Initial Decision On Emergency Planning® On April 1', 1985,
June 3, 1985

Brief of Suffolk County And The State Of New York In Opposition
To LILUO's Appeal From The Atomic Safety And Licensing Board's
partial Initial Lecision On Emergency Planning.

July 11, 1985

NRC Staff's Brief In Response To lLong Island Lighting Cczpany's
Appeal From The Partial Initial Decision On Emergency Plarring

Cn April 17, 1985, July 19, 1985

LILCO's Motion For Leave To File Reply Brief. July 24, 198°%

LILCO's Petition For Review Of ALAB-318. November 4, 1985

Intervenors' Answer Oppcsing LILCO's Petition For Review ce
ALAB-818, November 14, 1985

petiticn For Review Of Appeal Board Decision Cn Shoreham Emergency
Planning/Legal Authority Issues (ALAD=818), Noverber 18, 1985
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PR, ROSS' COMITNTS

Proposal:

Allow {ssuance of ‘ull-power license ever when there s ‘ack of
cooperation by State and/or local governrents in development or
irplementation of of’site EP.

Provided that:

1)

?)
3)

i)

non-compliance could be remedial or adec.itely compensated by reasonabdle
State or local government cooperation,

good fafth and sustained effort by applicart to get cocperation,

offsite FP includes a') effective measures to compensate whi i are
reasonable, feasible, and take into accov*t of possible State or loca!

response, and

State or local government have beer provided with copies ¢f the pYan and
heen assured applicant s reacdy to coaperite.

Specia) emphasis

1)
7)

kA
¢)
5)

Para.

Policy-«not new science

Polfcy fssue-«Ts 1t essentfal that we fin: thut some protective measures
will he taken, as part of & FPL?

Minfmym change
Informa) rulemaking

Get FEMA views during corment period,

Existing 10 CFR 547
(¢)(1) has some iuopholes--
"defictencies.,.not significant®
"adequate unknown compensating actions®

“other cumpellng reasons®




Nuggets from 50,47 and Appendix E

()4
(a)(?
(v)(1
(b)(5
b6

) "adequate protective measures canr and will be taken”

2 FEMA: whether State and local ermergency plans as adequate
, responsibility of State and local organizations assigned.
Principle response organization has sta‘f to respond.

) procedures for notification of S&L officials established.

) exercises conducted

fppendir E

A8
B
0

Tdentification of State, local officials
Assessment actions--agreed on by State and Loca!
Notification

1. Adminfstrative and Physical means

2. Notify SIL in 15 min, SEL will determine whether to activate
entire system

Exercise with SAL

“

4, SPL in remedia) exercise.

Dose Peripective
(see *igures)

for S5T-1, w/0 evacuation, can get 200 rem at S miles in 2.3 hours

For SST=1, 1n shelter, at § miles, probability of exceeding 200 rem is 10
percent., Probability fs 50 percent of exceeding "0N0 rem at 2 miles,

At 21on, at 3 miles, prodability 1s~ 50 percent of exceeding 200 rem, with
norral activity, C-uld recduce toas10 percent w/shelter, essentially zero

with prompt evacuation,

At Surry, at 5 miles, get 70 r w whole dose in plume, EP can reduce

thisa0,

Observation, conclusfon

See p. 14 of paper: the new proposed Para, £ to Section F of Appendix £ to
Part 50 does not clean up the other portions of Appendix £ (Sections

ABD, for example),




p. 5 of paper: states that adequate offsite emergency planning is
feasible, and 211 other aspects of foregoine criteria are satisfied; what

dces the mean abuut Appendix E?

p. 7 of paper: states that regulatory fleribility is warranted for
EP--less important thar ECCS (e.g.)

No minimum dose savings s established as standard for EP.  This is
consistent with the bottom of p. ? of 0396, Kowever, the last sentence of
p. 5 should be considered. The recormended planning basis (p. 11-13)
should L re-read. Emphasis on pre-determined sction,

The principle purpose of the plume exposure EPZ {s to provide for
sudstantial reduction in early severe health effects (06%’ p. 10).
Implies mutually supportive SEL planning (p. 16),

Local govornment plans are particularly fmportant (p, 17,). Plans should
not be developed 1s fsolation (p. 20,) Weaknesses can be corpensated (p,

20),
Advence arrangements with SSL by uti'ity {s necessary (p. 22),

Response organizations which recefve notifications should have authority
and capability to take fmmediate predetermined actions,

Utility cannot compersate 7or lack of nredetermina) actions by SA&L.
Little on prudent and feasib’e dose reduction can be ackieved by utility
along; nearby residents could shelter (not too effectivefed mi,, gets
better w/distance) but evacuation 1s unthinkable by utility alone,

p. 10, bottor para. of paper, speaks of best-efforts utility plan for
possible SBL cooperation; surely this s speculatative,

Surrary:

Doses near-fn ([3 wiles or so) can be 11fe-threatening

No predetermined actions can be assumed by utility alone, thus no
projected dose savings of sfgnificance can be assured

Fab, ¢ of D654 {5 unwoven

Appendix E 38 riddled with inconsistencies

This action should not be approved, unless the utility aorees to an
analysis tret prompt notification directly to affected people (4.

determined hy new risk Info,, keyhole within a few riles), will result in

prompt evacudtTon, as directed by pecple under control of yETTTty

"prodadly not fessible’.
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EFFECTIVENESS OF EMERGENCY RESPONSE
ACTIONS: ZION D
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EFFECTIVENESS OF EMERGENCY DESPONSE
- ACTIONS: SURRY F
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The Froposal For Fublic Comment

“he crerosed rule fairly set forth tre general policy
dlicrnatives onc see's putliac comment on these basic questiors
é7c on the propotec rule. ! wzuld s.pcort thie sppreoach.

Hivaver, p.T ghoulc te tergured., The sttemst to draw
Titircticns Eatwee” cre ascect Cf what ths regulations recu:re
Ll Qther 2EpeIts treatet s "really 1mportant” i1s artificial. I
bron 6 72 "brigrt lines" snymcre ith dedine the bounc .~y
DEin®e” Béte om0 unsede - or belwesn really i1rportint ard less
torertents For s anple, the Comnigricn 12 cleerly curre~tly at
the stage wherm it mo, w2l)l permit ¢ tentied Qrace periccos cr ovs
CCE recvirerente) the rat mr o tended pericy

e 0P chanrn,en teo ECCS
IFAClved AN carrecting th. oper Purge ling pretlem ang the

¢ Lenred tira arvrliirg An correcting the Fydreg,namic loacy
Frezigm Lnierc.t the sssertions that NRC wouldn't allow g-ece
Fericcs 14 thm rrotlem Jnvolved containment or the ECCE,

(Y

The Gerers! print can be rode bDut shnuls lJess stridont,
Tre Uncerl ,yr; Frogcees Fule

1} A3 ‘““e paper points out there are two potential vays te view
the & “Ject cf acorgency plarring o¢ an pese~tial ingredient \n
ACE et safety” or o8 "om 1mpe-tant second level" the gape
then oasix fe= csmrant or which way 1t shoule be vienes anc
Lresie tmus ar 14 1t were si17p)y o metter OF philesernical
preafacencqg witr t & roletes tozmmicae) vraerpinniag, ! cor'e
Wrave Fac.ng ur ) trg teshmical 18terrelat i nahip “etnee
TUTTE TeNTOTER 0T Casl ard qafety 1y gavential far PRS g

L .-
FEI¥® e00r g the profferas FRIIOBSR 108, The papers crcice of
CESITIE8 18 ofdered without ar seseiscent f the rist or

1®HAgt of tre choice.
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COALITRZILLN the e may Br o Aumber OF diéferent raticrales
VIR ang the NPTy (ACCK) reguiresents for emwrqgenc, ploaming yn
VAFRRRCAT ArOunO ¢ reector [can and will B talen 4, | 8

e £ midas unger T0.47 ang EPrLOriste Pritective

AT QL@ e talen for oA doeve~aedined LFED 1o Ft 1001 == the
Pt ALtennt to deal with those FARICHALED == @adeui2)!,

RN el reaticnales == ®erly fatality risl limitatient

ATI0A gnee Jimitation of control (the U o le IRl atlé: b s

IR ma tru® JAaCivVICQual Cee dron LhARY one s niler cenion! with

f6e 0t moptare 3r B0, The preresed role voo! b ol L ¥R

TLe Rt s b cen' under Lhae CIFSuvBtoncod groviden 'r
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¢ SPRJY AN
VR Sreats this ane reienn dor trereplste esersaney planrir;
FL Yom 2oy tydy €4 “Batt Lhu ean” VRTer the Cc.rcumstories 0
! el der Yredto Rle ARLuranIaT withe it the durther orol,e &
LAt 1on reciren dor . @ eurt,en,
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“he twpes of measures, in addition te those normelly provided by the lcensee,

te rarpensate for the lack of cooperation in planning by s:ate ard local govern-

ments would include:

(1)

")

(3)

(%)

(¢}

("

4

added plans and procedures detalling carpensating measures;

addec personnel to recarpany anc advise stete and local officials ir en

retus] erergency;

freilities and cquipnent Including vehicles, racios, felephone and recdistion

ronitore as recuired by the plar;
special ‘raining for perrornel {rplamenting corpensating measures;

Arrargerents includinge forrolited agrearents and contracts for supportinge

gervices;

tlose carunication with members of public in the EPZ to keep then informed

of the status wd provisions for response;

providing perlodic notifics fon of state and local poverrrent persarne| of
the detulls of the campenss.  ry mercuses included in the plan, the arruge -
ments included for their invo'verent in the event of a resl arergency,

and the avallability of training; and

of fslte exerciser that deronstrate foplearentation of the plan 1o the extent

fosaible,
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Hov, 19, 1586

flarer,

I've been assigned to work o.. a rule implementing "Option
A" In SECY-88-100. The fundenental problem, as | see it, {8 overcoming some
of the stataments made by the Comrission in 1980 in support of the emergency
planning rules. You'll find them on pp. S0-EC-43,44.45 in the koselea! regs.
Priefly, the Commission held that offsite (and onsite) planning are needed
for the Commisslon to carsy out it siatutory mandate. If you read this
lenfuage In light of the new Packfit rule, 1t would be clear that the

Coonissien vas Invoking the $0. (00 (a)(4) (L)) exceptior, for actions necessary
to make & "no urdue riak" flading,

As vou know,

Option A, as | read i1, would collide directly with the 1980 rationale,
ir. that offsite preparecness is mace “"hirhly desirable but optional.® This
would put offsite planning touarely under the “Seckfit rule, and by malking it
aptional, implies that it would not satisfy the becktit rule's criteria for
imposition of the backfit. There I8 ro immediately apparent may of squarirp
these two viewr of offsite planning.

I see tivo options but would welcome ruprestion of some others. One s ar
Attempt to use the nev Cuperfund imen. “Yents, which apparertly revuire States
te cdeveloo an emergency response capability for hcrardous fecilities. ! ha
not vet had a chance to research this option In detall. It vould be oalatadle
only {f (1) the samerdments extend to reartors and (2) the plhanning required
could be censtrued as acdequate under the Commission's requirenents,

A second option would be for the Commission to repuciate the 1000
findinge and atate that offsite planning Is Indied (n the “optional backfit*
ratecory, lie would amend the rules to State that utilities are required to
submit  offsite plans Cand exercice them) only where offrite entities
ccoperate. l'e cculd offer as rationale that (1) offsite planning does not
meet the new criterfa for backfits and (2) substantial goine Ir cafety have
been mace since 1000 in other aress such a3 fire protection, equiprment
ouslifieation, ATUS, pressurite! thermal shock, human factors, and

raintenance. (Sonte v¢,. o

Roth of these optiona would come under hea: fie, but so would Jjust
thout any variation of "Option A." | would be Interested .. know !f wou can

think of other aprroaches or varistions on those ! have 1Y ad,
Rill &Melde

Ll Olmatead
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The following toxic chemicals are subject :2 annual reporting of
relcases into the environment under section 313 of the Emergency
Flanning and Community Right to Know Act of 1986 This list may
be revised from time to Line by the Administrator of the Environ-
mental Protection Agency consistent with the provisions of that

Act
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Commissioner Asselstine's Response

On two occasfons in 1986, 1 was contacted by Mr. Leonard Bickwit,
Mr. Bickwit served as NRC's General Counsel from 1979 to 1982 and s now

an attormey in private practice in Washington, N, C. On these occasions,

Fr. Rickwit advised me that he wished to discuss an emergency planning

proposal on behalf of his nuclear utility clients. Mr, Bickwit also told
me that discussion of his proposal mecessitated the discussion of the NRC
staff's position in cngoing reactor licensing proceedings in which
emeraency planning was a contested issue. In addition, Mr, Bickwit state”
that he was making similar requests to each of the other Commissioners, On
both of these occastons, | declined Mr. Bickwit's request because !
belfeved it would be inappropriate to dliscuss with him the merits of the
MPC sta®f's position 1n erooing NRC aciudici tions. Last week, | was
ddvised by Mr, Willfam Olmstead, an NRC dttormey 1n our Office of Gerera)
Counsel who has discussed Mr. Bickwit's proposal «ith hiw, that Mr.
Bickwit's propnsal addressas precisely the same subject as the WRC staff's
proposed rule in SECY-87.35: #lTowing 1) power nuclear plant operation
to begin when there 15 a lack of State or local government cooperation in
offsite emergency planning. 1 understand that the approach being advocated
by Mr. Bickwit differs slightlv from the NRC staff's approach in that ¥r,
Bickwit's proposa) would simply eliminate the requirement 1n woC's
requlations (10 C.F.R, 50.27) *hat there be reasonsble assurance that

adequate protective measures will be taken 1n the event of an accident.

The NRC staff's prposa) would provide for an altermative to this
requirement in the form of a four-part test which focuses on the utility




applicant's efforts to Compensate for the lack of

Govermmwnt cooperation,

In view of the siwilarity of the Rickwit and MoC stafs proposals and the

fdentity of thetr subject matter, | belfeve that ®y two brief conversations

with Mr, Bickwit fal) within the scope o* your request.




