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Dear Mr. Chilk:

Pennsylvania Power and Light Company (PP&L) strongly endorses the comments
submitted by the Nuclear Management and Resources Council (NL' MARC) regarding
the proposed Nuclear Regulatory Commission rule on Fitness For Duty. PP&L has
had a fitness for duty program for over three years and has worked closely
with FUMARC in development of comments which address important practical and
legal considertions in program implementation.

There is one section of the proposed rule, Section 26.28. on which PP&L would
comment further. Our comments are attached. If you have any questions or
would like additional clarification on PP&L's Fitness For Duty comments or
experience, please contact William Heske at (215) 770-7511.
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PENNSYLVANIA POWER & LIGHT COMPANY (PP&L),

COMMENTS CONCERNING
' FITNESS FOR DUTY REGULATIONS

Section 26.28

Statement: Delete final sentence beginning, "Where applicable, grievance
review, etc."

Rationale PP&L supports the concept that an appeals process should be
included in any fitness-for-duty program developed by the NRC. Such an
appeals process is important to ensure that any drug tests required by these
regulations are administered fairly and accuratsly. However, we strongly urge
that any suggestion that the grievance procedure in a coJ1ective bargaining
agreement is an acceptable or recommended appeals procedure be deleted from
Section 26.28 of the proposed regulations. In our view, resort to the

arbitration process is not consistent with the goals sought to be achieved by
the fitness-for-duty regulations.

PP&L believes that it is important that ultimate responsibility for the safety
of the plant remain with the licensee. The proposed regulations are intended
to enhance protection of the public health and safety, and the conceptual
framework of the NRC's entire regulatory scheme is to place that
responsibility on the licensee. But, by permitting resort to the grievance,

procedure that normally provides for final and binding arbitration before ai

third party, the proposed rule is taking that responsibility away from the;

licensee. As explained below, there are alternatives available which
adequately protect individual employees yet maintain ultimate responsibility

1 for plant safety with the licensee where it belongs. Furthermore, a review of
the nature of the grievance and arbitration process shows its unsuitability
for ultimate resolution of these important fitness-for-duty 'ssues.

First of all, under the applicable labor laws, a union enjoys a wide degree of
discretion in deciding which grievances to process to arbitration and which to
drop at some earlier step. Thus, even if an employee files a grievance over

| action taken against him because of his failing a drug screen, there is no
guarantee that his union will press his case to arbitration. To the extent'

that the regulations envision a meaningful appeal for each employee affected
by an adverse determination, this discretion on the part of the union could
frustrate that purpose.

Horo important, however, is the fact that those cases ubich do reach
arbitration would be heard in a forum that is intrinsically unsuitable for

application of standards created by federal regulations. After all, the
function of the arbitrator is to interpret the collective bargaining agreement

, between the licensee and the union, not to interpret or even apply NRCi

| guidelines. In fact, a number of courts have held that the arbitrator is
! limited to interpreting the four corners of the bargaining agreement and may

not, as a matter of law, consider extrinsic statutes or regulations when
{

making his decision.
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F,inslly, a body of crbitrel 1.rinciples has developed, many cpplications of
which could be antithetical to the fundamental purpose of the fitness-for-duty
rules. As currently formulated, these rules are intended to ensure that no ;

,

employee under the influence c f drugs can disturb or threaten the safety i

essential at our nuclear f acilities. They mandate measures that would deny ,

access to sensitive positions to employees who test positively after random i

drug screening; the entire rationale of the regulations is to impose severe !

restrictions on drug use upon employees of nuclear facilities because of the
overwhelming concern for public safety. The realities of the arbitration
system, however, are that in many instances, arbitrators reinstate employees
who admittedly have violated any number of industrial standards. Such awards
often are compromises where an arbitrator offers an offending employee one or
more extra chances to straighten himself out. There is no reason to think
that arbitrators will not feel the same toward employees adversely affected by
fitness-for-duty determinations; reinstatement of access or other reductions
in discipline for these individuals would thereby frustrate the paramount NRC
goal of maintaining a drug-free environment. There is, in fact, already a
large body of arbitral authority which has imposed significant restrictions on
an employer's ability to test employees for drug use -- particularly when the
testing is done on a random basis.

In fact, the only purpose of the appeals process should be to insure that any
drug test was administered fairly and recurately and that any penalty is
consistent with the NRC regulations. It should not be a forum for
determining, for example, whether the cutoff level was unreasonably low,
whether the testing was sufficiently random or infrequent, or whether notions
of "just cause" should mean reinstatement of access for a drug abuser. PP&L
eubmits that the legitimate purposes of an appeal can be achieved more
effectively and expeditiously by submission of an issue to an independent
third party who is designated within the Co=pany for the specific purpose of
hearing these appeals. If this appeal process is totally insulated from the
members of management who made the initial decision, the objectivity is
preserved. The employee is protected, yet the practical problems of a lengthy
and inappropriate review process are avoided.

-2-


