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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING B

In the Matter of:
COMMONWEALTH EDISON COMPANY

(Braidwood Nuclear Station,
Units 1 and 2)
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INTERVENORS', BRIDGET LITTLE ROREM, ET AL., RESPONSE
TO APPLICANT'S MOTION IN LIMINE - PUCKETT SETTLEMENT AGREEMENT

Applicant's Motion in Limine asks the Licensing Board "to
enter an order barring all parties, their counsel and their
witnesses from making any reference to, or submitting any
evidence of, a settlement agreement entered into between Mr.
Worley O. Puckett and Comstock Engineering”, Edison Br. 1., That
agreement was in settlement of a retaliatory firing charge
brought under the Energy Reorganization Act of 1974, 42 U.S.C.
5851, on September 11, 1984.

Applicant contends that such evidence should be excluded
under Federal Rule of Evidence 408, contending that it is not
relevant to the allegations of harassment and intimidation of
Comstock Quality Control ("QC") inspectors at Braidwood, and that
the public policy favoring facilitation of settlements would be
undermined by permitting introduction of the settlement agreement
into evidence in this proceeding.

However, the Federal Rules of Evidence do not necessarily

apply to NRC Licensing Board proceedings, but are merely looked
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to for "guidance.," Southern California Edison Co. (San Onofre),

ALAB-717, 17 NRC 346, 365 n. 32 (19€3). 1In the circumstances of
this case, Rule 408 chould not he applied.

Rule 408, when applicable, precludes introduction of a
settlement as evidence of admission of the validity of a claim.
The policy underlving the Rule is two-fold: "(1) The evidence
is irrelevart, since the offer may be motivated by a desire for
peace rather than from any concession of weakness of position,
The validity of this position will vary ac the amount of the
offer varies in relation to the size of the claim and may also be
influenced by other circumstances. {2) ... promociicn of the
public »olicy favoring compromise and settlement Of disputes.”
Advisory Tommittee's Note to Rule 408,

In this case, the first policy is not applicable, because
the facts ind.cate that, in fact, Comstock settled Mr. Puckett's
claim not becausec of a desire for peace, but rather as a
"cencession of weakness of position.® And the favoring
settlements policy, while applicuble here, is outweighed by the
more important public interest in the disclosure and determina-
tion of safety and gquality assurance violations on a nuclear

plant construction site. Cf. U.S. v. Gonzelez, 748 F.2d 74, 78

(1984;.

The Facts

Mr. Worley O. Pucket®, a witness for the intervenors, was
hired by Comstock 1in May 1984 in the newly created position of

Level ITI QC Inspector, whose duties included conducting a review




of Comstock procedures, tect requirements for the more than 50
Level II QC Inspectors, review of the Level II's inspection work,
and the resolution of inspection disputes, During the course of
his employment with Comstock Mr, Puckett identified numerous
instances of improper construction procedures, improper qualifi-
cation of welders, and material traceability deficiencies., BHe
ultimately recommended a complete stop work order for all welding
activity to permit effective corrective action.

Mr. Puckett was subjected to harassment and retaliation
because he raised these safety and guality concerns and was
terminated on August 27, 1984, He filed a complaint with the
U.S. Department of Labor ("DOL"), alleging violation of the employee
protection provisions of the Energy Reorganization Act, 42 USC
5851. Puckett Letter, September 5, 1984, FExhibit 1 hereto.

On October 17, 1984, a conciliation of this complaint was
attempted. However, Comstock refused, "indicating that any
agreement to conciliate would be viewed in the industry as an
admission of guilt and negatively impact the firm's competitive
standing.” Statement of PFacts, R. Wyzguski, Compliance Officer,
Exhibit 2 hereto.

Thereafter the U.S. Department of Labor Acea Director sus-
tained Mr. Puckett's complaint finding unlawful discrimination by
Comstock against Puckett and ordered relief. Notes of Decision,
November ‘6, 1984, Fxhibit 3 hereto.

By telegram, Comstock moved to appeal the decision by the
DOL. Comstock telegram, Exhibit 4 hereto. Only after Mr.

Puckett presented his full case at an appeal hearing before an



Administrative Law Judge, did Comstock, before putting on its
case, initiate discussions and subsequently settle Mr. Puckett's

claim for a significant amount.*/

hrgument

Applicant in support of its motion relies in large part on
Rule 408 of the Federal Rules of Fvidence. Rule 408 of the F.R.E.
states:

Evidence of (1) furnishing or offering or
promising to furnish, or (2) accepting or offering or
promising to accept, a valuable consideration in
compromising or attempting to compromise a claim which
was disputed as to either validity or amount, is not
admissible to prove liability fer or invalidity of the
claim or its amount. Evidence of conduct or statements
made in compromise negotiations is likewise not
admissible. This rule does not require the exclusion of
any evidence otherwise discoverable merely because it is
presented in the course of compromise negotiations.

This rule also does not require exclusion when the
evidence is offered for another purpose, such as
proving bias or prejudice of a witness, negativing a
contention of undue delay, or proving an effort to
obstruct a criminal investigation or prosecution.

Applicant's two fundamental arguments with respect to F.R.E.
408 are,” that settlement negotiations agreements arnd statements
made in the course of settlement negotiations, are not relevant

to prove the validity of the disputed claim and that the strong

public policy of encouraging settlements must be facilitated.”

Edison Br. p. 5.

"y The actual amount 1s shown in the settlement agreement,
Exhibit 5 hereto, which is filed in camera in view of
Applicant's request that it be kept confidential,



Relevance

Applicant's dubious point respecting the relevancy, or lack
thereof, of the settlement agreement, rests upon a supposition
that such an "offer and settlement may be motivated by a desire
for peace rather than from any concession of weakness of posi-
tion." Edison Br. p. 5, citing the ".R.E, 408, Advisory Commit-
tee note. However, the Committee note goes on to say, "The
validity of this position will vary as the amount of the offer
varies in relation to the size of the claim and may also be
influenced by other circumstances.," Advisory Committee's Note to
Rule 408,

In the Puckett case. the facts do indeed indicate Comstock's
"concession of weakness in its position". This is evidenced by
the combination of the following four facts:

(1) Soon after Mr. Puckett filed a complaint with the DOL, a
conciliation was attempted by the DOL Area Director. However, as
stated earlier, Comstock refused, indicating that an agreement to
conciliate would be viewed as an admission of guilt.

(2) Comstock settled only after an adverse determination by
the DOL area director.

(3) Even theq Comstock settled only after it had observed
the presentation of Mr. Puckett's full case on appeal, and in the
midst of trial,

(4) Comstock settled Mr. Puckett's claim for a significant

amount ,



Clearly, the foregoing facts evidence a settlement by Comstock
not because of a desire for peace, but rather as a "concession of

weakness of position.,"”

Public Policy

While it is true that a fundamental principle behind F.R.E.
408 is the public policy encouraging settlements, the vital public
interest in the disclosure and determination of safety and
quality assurance violations on a nuclear construction site out-
weighs the public interest in the settlement of civil disputes.

An analogous case, U.S. v. Gonzalez, 748 F.2d 74 (1984),

involved a defendant who claimed that his conviction should be
reversed because the trial court, in violation of F.R.E. 408,
admitted statements the defendant made during negotiations to
settle a potential civil claim that arose out of the identical
set of facts., 1In affirming the admission of the statements., The

Court of Appeals reasoned:

Rule 408 is premised on the idea that enccur-
aging settlement of civil claims justifies
excluding otherwise probative evidence from
civil lawsuits. Fed. R, Evid. 408 adviscry
committee note, However, encouraging settlement
does not justify excluding probative and other-
wise admissible evidence in criminal prosecu-
tions. The public interest in the disclosure
and prosecution of crime is surely greater than
the public interest in the settlement of civil
disputes.

748 F.2d4, at 78.

Similarly, the principles of Gonzalez should apply to the

case at bar. The vital public interest in the disclosure and



determination of safety and quality assurance violations on a
nuclear construction site "is surely greater than the public

interest in the settlement of civil disputes." Id.

Conclusion

It is well settled that the Federal Rules of Evidence do not
necessarily apply to NRC licensing Board proceedings but are
merely looked to for "guidance®". The facts of this case are
inconsistent with the policies behind F.R.E. 408. The facts
indicate that Comstock settled Mr. Puckett's claim not because of
a desire for peace, but rather as "concession of weakness of
position”., While the public policy encouraging cettlement is
operable here, it is outweighed by the more important public
policy respecting the disclosure and determination of safety and
guality assurance violations on a nuclear plant construction
gsite. In the circumstances of this case, Rule 408 should not be
applied.

For the foregoing reasons, Applicant's Motion in Limine -
Pucket® Settlement Agreement should be denied.

Dated: June 3, 1986

Respectfully Submitted,

Timothy W. ﬁrig T 111

One of the Attorneys for
Intervenors Rorem, et al.

Douglass W. Cassel, Jr.
Robert Guild

Timothy W. Wright ITI
109 N. Dearborn

Suite 1300

Chicago, Illinois 60602
(312) 641-5570
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fomstock Whglneering R Exhibit 2
frgidwood Nuclear Power Plant

7.7, #, P.0. Box B2

Spaceville, T1llinols 60407

Zoyerage

"he statute at issue is the Ther7sy Reorganizaticn \ct, This Act authoriz«!
sonropristions to ths Muclear Regulatory Corrissior for fiscal year 1970, gong
sther vurposes, The Act, pe- 3ac, 210, covars siberan‘ors of Cormission licenseed.
_ nomstueck Tnginearing ia a subcontrictor of Corrdssion licerses
fomromealth Tdison Comrany. Tha Act, in 3ec. 210(1)(1), -~efers %o the Atémie
Thergy \ct of 1954 and affords nratecticn to any mmoloves filing a complaint
of riolation ~f that statute, “har.fore, any clations sllegzged under the itérde
Targy Act ould he coverad 7y the -mnloyes protagtion provisions of the
nergy Reopranization Act, The axtersion of the emploves nrot ction provisiors
of the “narer Fsor~anizition (et to 1llesationscof violation of the Atomic Sher«y
Act vas confirmad by “ruice Reraon, Rerional Counsel for the Muclear Ragulatory
Cormission,

Cormlairs

formlan’ et ‘orlav Pucket® h 3 qllaced thit he had been discharge! o»
fomstoc! becaiss he had “iscoverel construction daficiencies in thre 2raldwood
Tnelsar, P?u Plagt and had Prought trese disccveries to the fim's at'ention,
e, Puckett Fad 1020 fi1ad 4 coenladnt regarding *hiy matter +4tk the Muclear

"sonlatory Tommisnicn,

Protacted \gti-dty

1'w, Puckatt encyred in 1 orotacted act ivity as defirad b Part 2432(5)(1)
in *kat hiy netificatlon %o Constock nainesring o zonstrustion oroblams is seen
38 the fl=gt gtan ‘n *he nrocess 'hich ircluded hisg 3:2saguent filing of corpl:i-‘s
vish theg "yenlrar Remlatory Tommisiion and ‘fazeour,

imalirayy
“re Puckat® gy Larminate’ bv Cormstack “reicanring on \uist 87, 1984, He

filed a corrlairt at the Cimeinnaty, Chic, lase-¥our of “ice %ich corplaint 'ms
vrittan on Jeptwbar 5, 1934 wnd r celvad on Septembar 12, 1784,

Rorplatnans's Positlior

Tn adiftion to the infamatinn mrovidad in his comnlaint, Mr, Pucket:
orovided ad itional aridarca a3 no%ad in ro Puckett's
costtion 19 that ha had the v icoround and @ralific-tions for the Level ITT
“uality Tontrol Tnapsctor, L’-‘lv irmes Yhat “ha res:lts of orictical and
Tiiter exxmiratir=sg ha tonk “+ile 1% "omstoek rere 9" clently sucongald
fap Bim te ramyin aenlscad, ‘g areoes that he was consclentionsly attempting
t3 find g=oblarg and “ta eolutiors to Svaega problems, Yo armues trat he vms
ca*fomii1? the dotiag ~f his n0tition in 3 co™atant ~w=ar and tht his
it nehareq ragiltad fiom Y1y ~apdreing of proecedural deliclencles,

fon tion

On Ceteher 17, 1934, 1 grmciliatior i~ this matter *as at*empted 'dth
re 7len 0, Smith, Jr., Litor Counsel Yor *ve fiwm, Also nresent at %'s ne:tinj
“or the “{rm wars: Thonas ', “ruinle, Tovporats Staff-Administration;
slter N, Cheney, Cornorate Staff<'unan Resource I'anager; Robert 3. !'arine,
“enaral Manager, “ualit” “ortrol 3arvices; Irrng P, Dewald, Nuality Control
""anaqer, “raidcod 3ite; larry G, Seess, \j fstint Juality Control Mangver,
Apgifwood Site,

\ concilisticn vas stteunted "ut the Tim refused, indicating that any
cereenment to conciliate “onld “a igvad in the YLrduetirv 13 1n admission of
enilt and neratively irmact the Tim') commatitive standing,

/ ,
(B9 DRTSTH RSB 2N R R TNRTE ST e



Comstock ™ginesring Page 2,

9 9P

*he position of Comstock “ngineering in this matter is represented by -

Comstock argues that Mr, Puckett does not have the compatence
necessarv to successfully parform at the Level TIT 7Quality Control Inspector position,
Tomstock said that Mr, Puckaett's performance in the examinaticns acdministgarsd by the
company asrot at a sifficiently hich lsvel, Comstock slso argues that I'r, Puckatt
has corvdtted orocadural arrors. The f9rm also said that Mr, Puckett ims hired to
nrovida solutinsns to orehlems anvl *~+t*a ~ad ot done s0.

Calar Data

Fmlovae {nterviews sunport, Mr, Puckett's contention
““athe ‘ms cormatent o nerform She duties cf t-, Level TTT Quality Control
Tnsvector vos'tion, Insvestor indicated that he also had

a0t semn 4 “feldar'g taam *H1% ‘ag ‘0 Fare heen orasent in one of ts axamdinations
Qiven 0 “r, Puckat® snd for which he was dovroryiad heagause he 444 not locate this

o,

Trdicetion of Pingin-g

™iring a dlscnasion »Ath \rea Diractor e 1% vns dicided that )'r, Puckett's
2omlaint had marit “aciuse nc ohiective criteriy ad “een daveloned *o datermine the
~afrum gincesi®™ ) scora Tor 1 level TIT {nenactor ir v o of the axamdratinng bich
*=a cornlalnant Mad haan gl to fqi) and Fepaige ‘e ar-ors or mlatakes cormdttan e 4
‘e, Puckatt “ora ot of wmf iclaert wmatide %0 cause Hi3 {tederal in ¥ich a srort

reriod Al emnlar—ant, .

"ng Iﬁ:‘ : m_

On “overter %, 178, s lattar indingti~= the findisrs of ‘nvastiryion 4n
this mtter 'y o= aplet to Lk ragmondart cAth clnles to te comlulnant, ‘e
“nelear Trymlorv Torm! selon, and tha Mrief \drdniatrative Ly 'udrs, Thig latar
snacifiad the qcti-rj necasqarr %o =aka 'p, Puckat® bols,
Cn “overned2, 1995, 7emsteck Tnoineering remuastiy 3 ey -ing Safore an
Vininigt=gtive Lo Tidos,

R, trzoiskd
Cormliance Cf“icer
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bor Employment Standards Administration
U.S. Depariment of La Wage and Hour Division

230 South Dearborn, Room 412
Chicago, Illinois 60604
Telephone:  312/353-8145

November 6, 1984 '
Reply to the Allention of:

Mr. T. Trumble

Corporate Administrator

Comstock Engineering, Inc.

912 Fart Duquesne Blvd.

Pitisburgh, PA 15222 :

Re: Worley 0. Puckett Vs.
Comstock Engineering, Inc.

>

This letter is to notify you of the results of our compliance actions in the above
case. As you know Worley 0. Puckett filed a complaint with the Secretary of Labor
under the Energy Reorganization Act on September 11, 1984. A cop, <i the complaint,
a copy of Regulations, 29 CFR Part 24, and a copy of the pertinent section of the’
statute were furnished in a previous letter from this office.

Dear Mr. Trumble:

Our initial efforts to conciliate the matter revealed that the parties would not at
that time reach a mutually agreeable settlement. An investigation was then conducted.
Based on our investigation, the weight of evidence to date indicates that Worley O.
Puckett was a protected employee engaging in a protected activity within the ambit
of the Energy Reorganization Act, and that discrimination as defined and prohibited
by the statute was a factor in the actions which ccmprise his complaint. The follow-
ing disclosures were persuasive in this determination: N
1. With regard to the examinations Mr. Puckett had been said to fail, no objective
criteria had been developed to determine the minimum successful score for a Level
IIl inspector.

~S

The migtakes or errors committed by Mr. Puckett are subject to dispute and not of
sufficient magnitude to justify his dismissal in so brief a period of employment.

This letter will notify you that the fellowing actions are required to abate the
violation and provide appropriate relief: '

1. Reinstatement of Mr. Puckett to the Leval III Q.C. inspector position or a
mutually acceptable monetary award.

2. Payment of wages lost to Mr. Puckett for the period from his dismissal to date.

3. Payment of relocation and temporary living costs for Mr. Puckett's move to
[Tlinois and return to Ohio (and return to I1linois if reinstated), under the
terms of Comstock's relocation policy.

This letter will also notify you that if you wish to jJappeal the above findings and
remedy, you have a right to a formal hearing on the record. To exercise this right
you must, within five (5) calendar days of receipt of this letter, file your request
for a hearing by teleagram to: :




(/av\w« (M,_J

Mr. T. Trumble
Corporate Administrator

The Chief Administrative Law Judge
U.S. Department of Labor

Suite 700, Vanguard Building

1111 - 20tn Street, N.W.
Washington, D.C. 20036

Unless a telegram request is received by the Chief Administrative Law Judge within
the five-day period, this notice of determination and remedial action will become the
final order of the Secretary of Labor. By copy of this letter I am advising Worley
0. Puckett of the determination and right to a hearing. A copy of this letter and
the complaint have also been sent to the Chief Administrative Law Judge. If you
decide to request a hearing it will be necessary to send copies of the telegram to
Worley 0. Puckett and to me at 230 South Dearborn Street; Chicago, I1linois 60604;
(312) 353-8145. After I receive the copy of your request, appropriate preparations
for the hearing can be made. If you have any questions do not hesitate to call me.

It should be made clear to all parties that the role of the Department of Labor is
not to represent the parties in any hearing. The Department would be neutral in such
a hearing which is simply part of the fact-development process, and only allows the
parties an opportunity to present evidence for the record. If there is a hearing,

an Order of the Secretary shall be based upon the record made at said hearing, and
shall either provide appropriate relief or deny the complaint. .

incerely,

Daniel P. New
Area Director

DPN:1m

cc: Mr. Worley 0. Puckett
Nuclear Regulatory Commission
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of:

Docket Nos. 50-456
50-457

COMMONWEALTH EDISON COMPANY

(Braidwood Nuclear Station,
Units 1 and 2)

CERTIFICATE OF SERVICE

I hereby certify that I have served copies of Intervenors'
Response To Applicant's Motion In Limine - Puckett Settlement
Agreement on all parties to this proceeding by having said
copies placed in envelopes, properly addressed and postaged,
and deposited in the U.S. mail at 109 North Dearborn, Chicago,
Illinois 60602 on this 3rd day of June, 1986; except that
the Licensing Board, NRC Staff Counsel and counsel for Edison
were served personally by delivery to the hearing in Markham,
Il1linois held on June 4, 1986.

In addition, copies of Exhibit 5 (Puckett Settlement
Agreement) are being served in camera in sealed envelopes to

the Licensing Board and to the Docketing and Service Section.

St W W AT




BRATDWOOD SERVICE LIST

Berbert Grossman, Fsa.

Chairman and Administrative Judge
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington D.C. 20555

Richard F. Cole

Administrative Judge

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington D.C. 20555

A. Dixon Callihan
Administrative Judge
102 Oak Lane

Oak Ridge, Tennessee 37830

Stuart Treby, Esg.

NRC Staff Counsel

U.S. Nuclear Pegulatory Commission
7335 01d Georgetown Road

Bethesda, Maryland 20014

Joseph Callo, Fsaqg.

Isham, Lincoln & Beale

1150 Connecticut Avenue N.W.
Suite 1100

Washington D.C. 20036
Region TIX

Office of Inspection &
Fnforcement

U.E€. Nuclear Regulatory
Commission

799 Roesevelt Road

Glen Ellyn, I)linois 60137

Atomic Safety and Licensing
Poard Panel

U.S. Nuclear Regulatory
Commission

Washington D.C. 20555

Atumic Safety and Licensing
Appral Board

U.S. Nuclear Regulatory
Commission

Washington D.C. 20555

Michael 1. Miller, Esqg.
Peter Thornton, Esag.
Isham, Lincoln & Beale
Three First National Plaza
Chicago, Illinois 60602

Docketing & Service Section
Office of the Secretary
U.S. Nuclear Regulatory
Commission
washington D.C. 20555
C. Allen Rock, Fsq.
P.0, Box 342
Urbana, Illinois 61801
Bridget Little Rorem
117 North Linden Street
Fssex, TIllinois 60935

Thomas J. Gordon, Esg.
Waller, Evans & Gordon
2503 South Neil

Champaign, Illinois 61820
Lorraine Creek

Route 1, Rox 182

Manteno, Tllinois 60950



