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MFMORANDUM FOR: James Lieberman, Director, Office of Enforcement
FROM: A. Bert Davis, Regional Administrator, Region III
SUBJECT: MATERIAL FALSE STATEMENT (MFS) RULE

In your recent memorandum you requested our comments on a proposed insert into
the statements of consideration and revision of Supplement VII of the
Enforcement Policy. Enclosed is a marked-up copy of your proposal with our
specific comments. In addition to those comments we have two general comments:

1. The explanatory information in the proposed addition to the Statements of
Consideration is difficult to understand in the absence of an explanation
of the conceptual regulatory changes affected by the new rule.

The proposed definition of "licensee official” which includes all
licensee personnel above and including first line supervision results in
Supplement VII being too inflexible in the assignment of severity

levels, For example, a deliberate violation involving incomplete
information by a radwaste foreman would be categorized at the :

severity level as a similar violation committed by a corporat- asident;
Severity Level I. This definition of "licensee official" eftrect .11y
removes the discretionary flexibility provided in Section III of the
Enforcement Policy regardin? the assignment of severity levels to
violations involving willfulness.

Las}
.

[f you have any questions regarding our comments, please contact Jack Grobe
(FTS 388-5548) or Bruce Berson (FTS 388-5732) of my staff,

C:Ziégzlzdtf :tj-s::?z
A. Bert Davis
Regional Administrator

Enclosure: As s.ated
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INSERT FOR STATEMENT OF CONSIDERATION

Enforcement Policy

The Com-fss1on's existing material false statement policy 1s currently
reflected in the General Statement of Policy and Procedure for NRC Enforce-
ment Action, 10 CFR Part 2, Appendix C. (Enforcement Policy) Modifications
to this policy to reflect the new rules and the changes to Commission policy
announced here are being published concurrently with these new rules,

A violation of the regulations on submitting complete and accurate
information whether or not considered a material false statement can
result in the full range of enforcement sanctions. The labeling of
communication faflures as a material false statement will be made on a case
by case basis and »{11 be reserved for the most flagrant or egregfious
violations. VYiolations involving fnaccurate or incomplete information
will be catqgor1z£d based on the guidance in the Enforcement Policy,
Section III (Severity of Violations) and the revised Supplement VII,
Consistent with the existing supplement, willful communications failures
or communications failures regarding very significant information are cate-
gerized at a Severity Level I or II, and other significant communication
fatlures will be categorized at a Severity Level III. Less significant

failures will be categorized at a Severity Level IV or V as appropriate.

Guidance on taking enforcement action for incomplete or iraccurate information

and the faflure to provide significant information identified by a licensee

is found in revised Section VI of the ement Policy.
Absent &E=SFESE careless disregard '

fnaccurate unsworn oral statements will normally not be subject to

enforcement action unless it involves significant information provided

by 2 licensee official. 1/ However, enforcement action may be taken for

Do we tonsder unsworn oral stebewmients Lrom non- Superii sore * W;\\g“\\\“)'““d‘

A Ticensee official means first line supervision or above as well as
Ticensed individuals, Radfaiion Safety Officers, and persons listed on
a license as authorized users of licensed material.
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an unintentional incomplete or inaccurate oral statement provided to NRC
by a license official or others on behalf of a licensee whether or not
under oath or affirmation if a record was made of the oral informatfion
and provided to the licensee thereby permitting an opportunity to correct
the oral fnformation, such as if a transcript of the communicatfon or
meeting summary containing the error was made available to the Ticensee,

The Commission recognizes that unsworn oral statements may in some
situations be inherently less reliable than written or sworn statements,
However, the Commission must be able to rely on oral communications from
licensee officials concerning significant information, Therefore, in
determining whather to take enforcement action for an oral statement made
by a licen;ee ﬁhicﬁ was unintertionally inaccurate or incomplete regarding
a sfignificant latterbconsfderat1on will be given to such fccfbrs as the
degree of knowledge that the person should have given his or her position,
training, and experience, the opportunity ard time avaflable prior to the
communication to assure the accuracy or completeness of the informaticn,
the degree of negligence, if any, involved, the formality of the comrunication,
the reasonableness of NRC reliance on the information, the importance o¢
the information which was wrong or not provided, and the reasonablene:: of
the explanation for not providing complete and accurate information.

Where a correction of an inaccurate or incomplete statement .1as been
made, the decfsfon to issue a citation for the fnitial inacci=ate or
incomplete statement will be dependent on the circumstances fncluding the

ease of detection of the error, the timeliness of the correction, whether
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the NRC or the licensee identified the problem with the communication, and
whether the NRC relied on the information rrior to the correction. Generally,
if the matter was promptly fdentified and corrected by the 1{censee prior
to relfance by the NRC or NRC rafsing a question about the information, no
enforcement action will be taken for the initial fnaccurate or ‘rcomplete
submittal. On the other hand 1f the nisinformation {s fdentified after the
NRC relies on it or after some question is raised regarding the quality
of the information then some enforcement action normally «f11 be takei even
1f it is in fact corrected. However, 1f the initial submittal was accurate
when made but later turns out to be erroneous because of newly discovered
information or advance of technology, a citation would not be appropriate
if, when the. new ﬁfomtion became available, the fnitial submitta] was
corrected.

The faflure to correct inaccurate or fncomplete information which the
licensee does not fdentify as significant normally will not constitute a
separate violation. However, the circumstances surrounding the failure to
correct may be considered relevant to the determination of enfurcement
action for the initia' inaccurate or fncomplete statement. For example,
Lhe=SERTEITFw$ an unintentional {naccurate or incomplete submissfon may
be treated as . more severe mattar {f the licensee later determines that
the initial submittal was in error and does not correct it or {f there were
clear opportunities to fdei1tify the error. If information not corrected
was reccy~1zed by a licensee as sfgnificant, a separate citation may be

made for the failure to provide significant information. In any event,
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fn serious cases where the licensee's actions in not correcting or providing
information rafse questions about {ts commitment to safety or its fundamenta)

trustworthiness, the Commiss{ion May exercise 1ts authority to 1ssue orders
modifying, suspending, or revoking the license.



INSERT FOR ENFORCEMENT POY.ICY

LIST OF SUBJECTS IN 10 CFR PART 2

7
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Administrative practice and procedure, Antitrust, Byproduct material,
Classififed information, Environmental protection, Nuclear materifals, Nuclear
power plants and reactors, Penalty, Sex discrimination, Source materfal,

Special nuclear material, Waste treatment and disposal.

Pursuant to the Atomic Energy Act of 1954, as amended, the Energy Reorganization
Act of 1974, as amended, and Section 552 of Title 5 of the United States Code,
the following statement of [ olicy is published as Appendix C to 10 CFR Part 2

as & documert subiect to co ification to be effective immediately.
PART 2 - RULES OF PRACTICE F)R DOMESTIC LICENSING PROCEEDINGS

1. The authority citatfon for Part 2 continues to read as follows:
Authority: Secs. 161, 181, 68 Stat. 948, 953, as amended (42 U.S.C. 2201,
2231); sec. 191, as amended, Pub. L. 87-615, 76 Stat., 409 (42 U.S.C.
2241); sec. 201, 88 Stat, 1242, as amended (42 U.S.C. 5841); § U.S.C. 552,
Section 2.101 also fssued under secs. 53, 62, 63, 81, 103, 104, 105, 68
Stat. 930, 932, 933, 935, 936, 937, 938, as amended (42 U.S.C. 2073, 2092,
2093, 2111, 2133, 2134, 2135); sec. 102, Pub, L. 91-190, 83 Stat. 853, as
amended (42 U.S.7, 4332); sec. 301, 88 Stat. 1248 (42 U.5.C, 5871),
Sectfons 2,102, 2,103, 2,104, 2.105, 2.721 also {ssued under secs, 102,
103, 104, 105, 183, 189, 68 Stat. 936, 937, 938, 954, 955, as amended (42
u.s.C. 2132, 2133, 2134, 2135, 2233, 2239). Section 2,105 also issued
under Pub. L. 97-415, 96 Stat. 2073 (42 U.S.C. 2239). Sections
2.200-2.206 also issued under secs. 186, 234, 68 Stat, 955, 83 Stat, 444,
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as amended (42 U.S.C. 2236, 2282); sec. 206, 88 Stat. 1246 (42 U.S.C.
5846). Sections 2.300-2.309 also issued under Pub, L. 97-415, 96 Stat.
2071 (42 U,S.C, 2133). Sections 2.600-2,606 also fssued under sec. 102,
Pub. L. 91-190, 83 Stat, 853 as amended (42 U.S.C. 4332), Sections
2.7002, 2,719 also 1ssued under 5 U.S.C. 554, Sections 2,754, 2,760, 2.770
also fssued under 5 U.S.C, 557, Section 2.790 also {ssued under sec. 103,
68 Stat. 936, as amended (42 U.S.C. 2133) and 5 U.S.C, 552, Sections
2.800 and 2,808 also fssued under 5 U.S.C. 553, Section 2,809 also issued
under 5 U.S.C. 553 and sec. 29, Pub. L. 85-256, 71 Stat. 579, as amended
(42 U.S.C. 2039). Appendix A also issued under sec. 6, Pub. L. 91-580, 84
Stat. 1473 (42 U.S.C. 213%),

2. Sectfon VI "Public Disclosure of Enforcement Actions® of 10 CFR Part 53
Appendix C fs renumbered Section VII,

3. Section VII "Responsibilities" of 10 CFR Part 2, Appendix C is renumbered
Section VIII,

4. A new Section VI entitled "Inaccurate and Incomplete Information" s added

to 10 CFR Part 2, Appendix C to read as follows:

A violation of the regulations on submitting complete and accurate
fnformation whether or not considered a materfal false statement can e
result in the full range of enforcement sanctions. The labeling of
communication faflures as a material false statement will be made on a
case-by-case basis and wi1l]l be reserved for the most flagrant or

egregious violations. Violations fnvolving inaccurate or incomplete




fnformation or the failure to povide significant {nformation ident{fied
by a 1icensee will be categorizea based on the guidance in Section Il
"Severity of Violations® and Supplement VII.

or de\ bemteness
Absent st=3wwet careless disrega unintentional incomplete or

inaccurate unsworn oral statements will normally not be subject to
enforcement action unless it involves significant information provided
by a Ticensee official. A licensee official for purposes of application
of the Enforcement Policy uans”‘irst Tine supervision or above as well
&s licensed individuals, Radiation Safety Officers, and persons listed
on a license as authorized users of licensed materifal. However, enforce-
ment action'm’y be taken for an unintentional incomplete or inac:urate
oral statement provided to NRC by a license official or others on behalf
of a Ticensee whether or not under oath or affirmation if a record was
made of the oral information and provided to the licensee thereby
permitting an opportunity to correct the oral information, such as if

a transcript of the communicatian or meeting summary containing the

error was made available to the licensee.

The Commissfon recognizes that unsworn oral statements may in some
sftuations be inherently less reliable than written or sworn statements.
However, the Commission must be able to rely on oral communications from
licensee officials concerning significant fnformation. Therefore, in
determining whether to take enforcer :nt action for an oral statement made
by a lTicensee which was unintentionally inaccurate or fncomplete regarding
a significant matter consideration will be given to such factors as the

degree of knowledge that the person should have given his or her position,



training, and experience, the opportunity and time available prior to the
communicatfon to assure the accuracy or conpletenes; of the {nformation,

the degree of negligence, {f any, involved, the formality of the communication,
the reasonableness cf NRC relfance on the information, the {mportance of

the information which was wrong or not provided, and the reasonableness of

the explanation for not providing complete and accurate information.

Where a correction of an fnaccurate or incomplete statement has been
made, the decisfon to fssue a citatfon for the initial inaccurate or
incomplete statement will be dependent on the circumstances including the
ease of detection.of the error, the timelin-ss of the correction, whether
the NRC or the licensee 1dentified the problem with the communication, and
whether the NRC relied on the information prior to the correction. Generally,
if the matter was promptly identified and corrected by the licensee prior
to reliance by the NRC or NRC raising a question about the information, no
enforcement action will be taken for the initial inaccurate or incomplete
submittal, On the other hand if the misinformation is identified after the
NRC relies on it or after some question is raised regarding the quality
of the information then some enforcement action normally will be taken even
if it is in fact corrected. However, if the inftial submittal was accurate
when made but later turns out to be erroneous because of newly discovered
information or advance of technology, a citation would not be appropriate
if, when the new information became available, the initial submittal was

corrected.



The failure to correct inaccurate or incomplete {nformation which the
Ticensee does not identify as sfionificant normally will net constitute a
separate viol: :fon. However, the circumstances surrounding the failure to
correct may be considered relevant to the determination of enforcement
action for the initial fnaccurate or fncomplete statement. For example,
the severity of an unintentional inaccurate or incomplete submission nay
be treated as a more severe matter 1f the licensee later determines that
the initial submittal was in error and does not correct it or if there were
clear opportunities to {identify the error. If information not corrected
was recognized by a licensee as significant, a separate citation may be
made for the failure to provide significant information. In any event,
in serfous cases where the licensee's actions in not correcting or providing
information rafse questions about its commitment to safety or its fundamental
trustworthiness, the Commission may exercise its authority to issue orders

modifying, suspending, or revoking the license.
5. Supplement VII of Appendix C to Part 2 {s revised to read as follows:
SUPPLEMENT VII - SEVERITY CATEGORIES
MISCELLANEOUS MATTERS

A. Severity I - Violations involving for example:

1. Material information provided to the Commission which is frcomplete
or inaccurate (a) de]iberate!{glle knowledge of a licensee official



that the information {s incomplete or fnaccurate, or (b) 1f complete
or accurate at the time the information should have been submitted,
would have Tikely resulted in regulatory action such as an {mmediate

order required by the public health and safety; .

We sheuwld dmr?‘: W we ow ave tansidlew e bvakions whids
\»{ou\‘( sl ;:\ sb«lﬁ'um{: Q. arder) ragwiy ackio or lesse
e et :

Materfal information which the NRC requires be kept and which 1s

incomplete or fnaccurate due to falsification by or with the

knowledge of a licensae official;

3. Information which the licensee has identified as having significant

fmplications .for public health and safety\gr the common defense and

‘ whak b
security ("significant information fdentified by a Ticensee") and eav:renmenis
cia-a¢zu.4e

which is deliberately withheld from the Commission; \wcks sl

4. A knowing and intentional failure to provide the notice required by

Part 21; or

5. Action by senfor corporate management in violation of section 210

of the ERA agafnst an employee.

Severity I1 - Violations involving for example:

1. Materfal information provided to the Commission which is incomplete

or fnaccurate (a) by a licensee official with careless disregard for

\

the completeness or accuracy of the information, or ( ) if complete

and accurate at the time the information should have been submitted,




would have likely =esulted in regulatory action such as a show

cause order or a changed regulatory position;

2. CEhteriaI 1nforﬁ§2?3§)vh1ch the NRC requires be kept and which !s

fncomplete or inaccurate rdve to careless a‘sregard for the acciracy

Whak s the of the information on the part of a licensee official;
d ' 'C"ftf Lo ® thﬁd(.l»‘\
these terms a

3. (:Eiign1f1cant 1nfonmat-?\3fdent1f1ed by a 1icensee® and not provided

to the Commission due eless disragard on the part of a licensee

official;

Action by plant management above first-line supervision in violation

of section 210 of the ERA against an employee; or
A faflure to provi .. the notice required by Part 21,

Severity IIl - Violations ‘nvolving for example:

1. (Material 1nforma€?55)uhich is incomplete or fnaccurate provided

to the Commission resulting from fnadequate actions on the part
of the licensee officials and not amounting to 2 Severity Level I

or II violation;

2. <E§Eer1&1 1nformatié£)which the NRC requires be kept *nd which is

incomplete or inaccurate because of inadequate actions on the
part of licensee officials and not amounting to a Severity Level !

or Il violation;




(Significant informatio-provided to the Commission which {s

fncomplete or inaccurate and not amounting to a Severity Level I

or il violatica, for example information which 1f complete and
accurate ¢ the time the information should have been submitted,
would have Tikely resulted in a reconsideration of a regulatory
position or substantial further fnquiry sucn as an additional

inspection or a formal request for information;

4. (Significant mfomtio?\hicb HIRC requires be kept which ‘s

incomolete ¢, {naccurate and rot amounting to a Severity Level !

or Il violat.on;

Failure to provide /Significant information):dentified by a 1icensee"

to the Comissici and not amounting to a Severity Levei I or II

viclation,

Action by firsi-line supervision in violation of section 210 of the

ERA against an empioyee; or

Inadequate review or failure to review such that, if an appropriate
review had been » ‘¢ as required, a Part 21 report would have been

made,
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Saverity IV - Violations involving for example:
1.  Inadequate review or failure to review unrder Part 21 or other

procedural violations associated with Part 21 with more than

minor safety significance;

2. (Material {nformation)which is incomplete or inaccurate provided

to the Commission of more than a minor safety concern but not

amounting to a Severity Level I, II, or 11l violation; or

3. Information which the NRC requires be kept and which is incomplete
or fmaccurate and of more than minor significance but not amounting
to a Severity Level I, II, or III violation.

Severity ¥ - Violations involving for example:

1. Minor procedura! requirements of Part 21,

2. (Materfal informution)which {s {incomplete or inaccurate provided to

the Commission and the incompleteness or inaccuracy is of minor

significance; or

3. Informatfon which tre NRC requires be kept which is ircomplete or
fnaccurate and the incompleteness or fnaccuracy is of minor

significance.



