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PROCEEDINGS

JUDGE SMITH: Good morning.

Mr. Turk, the Board has decided that the document you
submitted for our review is not entitled to work product
privilege and should be made available to the parties.

Any preliminary business?

MR. OLESKEY: One matter, Your Honor.

I talked to John Traficonte this morning, who is back
at the ranch working on paper for all of you. And he asked
o

JUDGE SMITH: Lots of it, 1 expect.

MR. OLESKEY: Yes, as a2 matter of fact.

He asked me to make this request which, given the
volume of paper you already have, will probably make you feel a
little ambivalent, but anyway he has divided the response to
the contentions into two portions: A portion that will address
the first six contentions which we have been referring to
loosely as the "legal" contentions, and a second portion which
addresses the balance of the 77 contentions.

He has been out a couple of days in the last week
with dental problems, and Friday, believe it or not, it a legal
holiday for the state. It's called Evacuation Day in Roston.
It's the day that we brought the cannon down from Ticondaroga.

MR. DIGNAN: It’s not Evacuation Day. It'‘’s Bunker
Hill day.

Heritage Reporting Corporation
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MR. OLESKEY: Bunker Hill day. Thank you.

MR. DIGNAN: Evacuation Day is otherwise Known as St.
Patrick's Day, Mr. Oleskey.

(Laughter.)

MR. OLESKEY: We have a lot of obscure -~

MR. DIGNAN: 1I’'m sensitive about those things.

MR. OLESKEY: We have a lot of obscure holidays.

JUDGE SMITH: It surprise me that civilization hangs
tcgether in Boston.

(Laughter. )

JUDGE SMITH: But it does seem to though.

MR. OLESKEY: Well, there‘'s some people who I'm sure
that it does.

MR. DIGNAN: The Athens of America, Your Honor.

JUDGE HARBOUR: It'’s because they have so many
holidays.

(Laughter.)

MR. OLESKEY: That helps.

Anyway, he's going to get the first section, which
will be about 50 pages, filed on Friday, but he can’t get
secretarial help, and he'’'s a little bit behind. He'’'d like tc
Know if the Board will give us until Wednesday to file the
second portion which will be the balance of the contentions.

JUDGE SMITH: Do you object, Mr. Dignan?

I'm sure that the 50 pages are going to occupy the

Heritage Reporting Corporation
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Board.

MR. DIGNAN: 1 have nc objection, Your Honor.

JUDGE SMITH: Would you tell him that?

MR. OLESKEY: Yes, indeed. Thank you.

JUDGE LINENBERGER: Are you saying that the first
part on the threshold contentions will be filed on the 17th?

MR. OLESKEY: Yes.

JUDGE LINENBERGER: Thanks.

MR. OLESKEY: So you should have it on Monday. Don‘t
let that affect the course of your weekend.

JUDGE SMITH: Any other preliminary business?

MR. TURK: I have several matters, Your Honor.

First, in a few minutes I’l] pass out copies of that
document which you have determined to be released.

JUDGE SMITH: You already had copies of {t?

MR. TURK: Your Honor, I had copies of all the
documents just in case.

I do have a few other preliminary matters.

First, I have never seen the subpoena which has been
served on Mr. Thomas and I'd like to ask one of the parties,
whoever has a copy, t0 please let me see it. I made a point
yesterday of noting that I had thought the document request was
the same one as that filed in April.

(Document proffered to counsel.)

MR. TURK: Your Honor, I would note the document

Heritage Reporting Corporation
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request is ~ven broader than the first one. Let me read it
into the record.

JUDGE SMITH: Well, all right, go ahead.

MR. TURK: "All documents relating to FEMA and RAC
consideration of plans %o shelter or alternatively evacuate the
summer beach population from beaches within 10 miles of
Seabrook Station, New Hampshire, in the event of an accident."

That is the broadest pos=ible document request. 1
Know that yesterday there was a discussion about additional
documents which were not produced. 1 think they clearly fall
within this, and I want to register my objection.

JUDGE SMITH: Mr. Turk, I don’t agree with your
expectationsrof an adversary party subpoena. They could, if
they had elected to, have requested and received a subpoena ex
parte with a very large document production. Whether or not
that witness may appear and what document that witness is
required to produce is independent of the subpoena. The
subpoena is merely a vehicle by which a party may compel
information for its case, and it is not acting on behalf of all
the parties in the case.

I don’'t really understand why you think you have
standing to object to anything about that subpoena.

MR. TURK: Let me --

JUDGE SMITH: It is not a discovery subpoena.

MR. TURK: It was a subpoena duces tecum as I

Heritage Reporting Corporation
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understand it.

JUDGE SMITH: Ard it’s entirely up to them to be
satisfied or dissatisfied with it.

MR. TURK: Well, Your Honor, at the risk of running
afoul of that ruling, let me indicate that there is one set of
notes that was produced to us that appearcs to have been
redacted in part. There are black crossoutls of a substantial
portion of Mr. Thomas'’s notes of a particular meetirg. And I°'d
l1ike to know if a copy of that is available without the
redacting.

MR. BARSHAK: I have no objection to answevTing that
question.

We redacted it and dion’t give it to Mr. Oleskey.
Nobody has seen it.

MR. TURK: Has Mr. Oleci.ey --

MR. EARSHAK: Exc~pt me, and it's available for the

Board to look at if the Board wants. It’s a personal

JUDGE SMITH: Are you claiming privilege on it?

MR. BARSHAK: Yes, there were some personal notes on
it having -~

JUDGE SMITH: Personal notes?

MR. BARSHAK: Yes. and we redacted --

JUDGE SMITH: So it'’s irrelevant.

MR. BARSHAK: It really is. And if Your Honors want

to see the original -- do we still have the original here of
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what we redacted?

I think we do.

JUDGE SMITH: If you're claiming a privilege -~

MR. BARSHAK: Yes, on -~

JUDGE SMITH: 1If you’'re claiming that it’s relevant
but privileged, that’s one thing. We would examine it.

If you're claiming that it is personal and
irrelevant, then you don’t have to submit it.

MR, TURK: And may I ask, Your Honor --

MR. BARSHAK: [t really is personal.

MR. TURK: May I a3k if Mr. Oleskey has been informed
about the nature of the comments that were redacted?

MR. OLESKEY: I heard it yesterday. 1 heard it again
today. That'’s what I Know.

MR. BARSHAK: You didn’'t hear it from us. You didn‘t
find out anything about it from us. It’s personal. We
redacted it. We didn’t show it to him.

MR. OLESKEY: This was gone over yesterday, Mr,
Barshak. That's what I mean.

MR. TURK: Neither Mr. Barshak nor I recall that, Mr.
Oleskey.

MR. OLESKEY: He put it on the record yesterday. He
sald there were three categories of notes, and he patiently
explained what they were, and he explained this category.

JUDGE SMITH: We sccept counsel's representation that

Heritage Reporting Corporation
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they are personal and not relevant, and not required to turn it
over.

MR. TURK: And one other matter, Your Honor.

May I inquire as to the status of the affidavits
which were referred to by Mr. Barshak yesterday?

MR. BARSHAK: In view of Your Honor’'s ruling that the
issue as to what tcok place at that July meeting as to whether
or not ther» was a vote or not had been beaten to death, and
you didn’t want to hear any more from it.

The affidavits -~

JUDGE SMITH: You capture our tone of voice well, I
believe.

MR. BARSHAK: The affidavits, which vould have been
in support of his testimony which he gave to you yesterday, 1
think we still have them here in the box, but 1 didn’t think
Your Honors wanted to hear them.

JUDGE SMITH: Well, I think you understood correctly.

MR. TURK: Your Honor, I want to note for the record
that I have copies of some of those affidavits. I believe all
of them other than one which has apparently not yet been
received, and [ also have supplenental affidavits.

MR. BARSHAK: If you have our affidavits, I have no
problem with them. I want to see what ycu're calling copies of
our affidavits though.

MR. TURK: 1I'd be happy to show them to you.

Heritage Reporting Corporation
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And I want to note ‘hat I'm going to -- well, I’11
take under advisement whether to go any further on this. Your
Honor.

MR. BARSHAK: I'm sorry, I didn’t hear you, sir.

MR. TURK: I will take under advisement whether to go
any further with this.

MR. BARSHAK: Well, can I just sort of register an
old-fashioned state lawyer '’'s sort of objection, 1 guess, to
this implied threat, whatever it is he’s doing that he’l] take
under advisement.

If you've got a piece of paper you want to produce,
produce it if you think it’s relevant. Go ahead.

JUDGE SMITH: Any further preliminary business?

MR. OLESKEY: As Mr. Turk's distributing the document

that 's being produced, could I just take a quick look at it

vefore I begin?

JUDGE SMITH: Yes.

MR. OLESKEY: Thanks.

MR. BARSHAK: Before I even read it, Your Honor, it
doesn’t purport to be an affidavit or a copy of an affidavit.

JUDGE SMITH: This?

MR. BARSHAK: This piece of paper just handed to me.

JUDGE SMITH: He'’s not offering it into evidence.
All he’'s doing is complying with a request to produce it in

discovery. He doesn’t really want you to have that, but we’'re
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directing him to have it.

Does that make it any better for you?

MR. TURK: Your Honor, let me indicate briefly what
it is that I‘ve distributed.

This is a one-page document with a caption at the top
entitled Seabrook Matter for Discussion. It’s not dated and
it’'s not authored. To the best of my belief, it constitutes a
matter for discussion raised within the NRC staff some time in
early 1986; approximately January or February 1986. That date
is approximate,

There is a reference to a case attorney in there.
That attorney is not me, but another attorney who had been
working on the Seabrook case. I believe Mr. Perlis.

JUDGE SMITH: And is this in the format that the
Office of General Counsel uzes to make entries into case files?

MR. TURK: No, it's not. I do not know the origin.

I do not Know the author. All I know is that the document was
in the files.

JUDGE SMITH: All right. Any other preliminary
business?

You may proceed, Mr. Oleskey.

MR. OLESKEY: Thank you, Your Honor.
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Whereupon,
EDWARD THOMAS
having been previously duly sworn, was recalled as a witness
herein, and was examined and testified further as follows:
DIFZCT EXAMINATION (Resumed)
BY MR. OLESKEY:

Q Good morning, Mr. Thomas.

A (Thomas) Good morning.

Q I had asked you some questions near the conclusion of
yesterday 's proceedings about meetings you were at in late
October of last year involving Mr. Baldwin and Mr. Keller.

Do you recall that line?

A (Thomas) Yes.

Q I think you testified briefly about some work that
both of them had discussed which they had been doing for FEMA,
although not at your request or under your supervision; is that
right?

A (Thomas) It was not under my supervision. I had
requested and urged that they become involved in the witness
Jreparation, however. I had been urging that they be involved
in the Seabrook beach sheltering issue really since shortly
after the July 30th RAC meeting.

Q Yes, but when they became involved scme time prior to
that October meeting, it was not pursuant, as I understand it,

to directions or instructions from you to them about what you
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THOMAS - DIRECT 13685
would likKe them to do.

A (Thomas) That is correct.

Q All right. Did they produce at this meeting in late
October work that they rad done?

A (Thomas) Yes, they did.

Q Was that work shared with the FEMA Washington people
at the meeting as well as with yourself?

A (Thomas) Yes, it was.

Q Did it consist of paper, documents?

A (Thomas) Yes, it did.

Q How many -- what Kind of report or paper did each one
of them produce and distribute at that meeting?

A (Thomas) Mr. Keller distributed one or more graphs
that, as I understood it, had to do with his analysis of
WASH-1400 accident sequences.

And. Dr. Baldwin produced a fairly substantial number
of sheets dealing with the number of people that would be still
on the beacl. at Seabrook at various times according to the
evacuation time estimate as he understood it.

Q Then did they both explain and discuss the work that
they had done?

A (Thomas) Yes, they did.

Q Were questions asked of them by the participants
other than yourself?

A (Thomas) My recollection of the meeting is somewhat

Heritage Reporting Corporation
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THOMAS - DIRECT 13686
sketchy. I remember more the questions that I asked and others
asked. I would reasonably expect that others asked them, but I
don’t think that I can point to a specific question right now.

Q All right, what do you recall you asked?

A (Thomas) Well, I asked a number of questions of Mr.
Keller about whether or not the containment bypass sequence of
accidents was included in the analysis that he had done,
because I had understood that was one of the reasons that many
people did not want to get into the extra protection that the
Seabrook containment afforded in terms of time to release of
radiation, and the nature of the release.

Because if there was a containment bypass accident,
as I undersgtood it, that just pretty well went out the window
in terms of protecticn, extra protection.

And he said it did include containment bypass
accidents, and asked other questions because what he was saying
about the WASH-1400 sequence of accidents was very much like
what I had been understanding Dr. Bellamy and Mr. Harpster to
be telling me in 1986, or early 1986.

And then I had understood the NRC was not quite
adopting that as a posture, and I was trying to ask him
questions along the lines of what I had heard later was the
reasons that the NRC didn’t adopt Dr. Bellamy and Mr.
Harpster 's indicatiors to me about accident sequences.

Dr. Baldwin and I had a long discussion going back

Heritage Reporting Corporation
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and forth between the evacuation time estimate and what it
actually said in the evacuation time estimate and what he had
written down.

And I don’t remember all the problems 1 said, but --
all the problems 1 found, but I indicated that I thought that
there were numerous errors in his analysis and pointed them out
to him.

Q What did he say in response?

A (Thomas) Something like, and I'm not quoting or
paraphrax’ g, yeah, you're right. I did this real quick,
something like that.

Q Did they explain whether this work was supposed to
help you and the agency support the testimony that had already
been filed?

A (Thomas) I didn’t ask them both that question at
that time. It was a may I say, a very, very heated meeting.

Q Heated in what sense, sir?

A (Thomas) There were people that were yelling at me,
and 1 hope 1 didn’t yell back at them, but I certainly was
making forceful representations back at them.

Q Who was yelling at you and wnat were they yelling?

A (Thomas) Craig Wingo and Margaret Lawless were
yelling at me that this indicated -- these documents indicated
that we had to change the agency position with respect to the

beach population at Seabrook.
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And 1 was pointing out that, no, they didn’t mean
that at all as a matter of fact. And I saw bcth analyses as
being flawed. 1 indicated that, you Know, I had asked Mr.
Keller # rumber of questicns, and he had said that, basically
that he had taken all my questions into account in his
analysis.

And 1 said, well, even if you did, this is different
than what I‘ve been told by the NRC, and the authoritative
persan in this field is the NRC, and I think we should listen
very close to the NRC if they were telling us this about
accident sequences. But they are the ones that know about the
operations of a nuclear reactor, not FEMA. 1 don‘t think we ‘
should be basing our testimony on such an analysis that hasn’t
gone through the MRC, or hasn’t been initiated by the NRC.

Later, and I have notes of this -- I believe it’s in
November -- I had another conversation with Joe Keller from Mr.
Cumming 's office in Mr. Cumming’s presence, and asked him a
number of questions about the meeting along the lines of what
in the world was going on at that meeting, and what was that
all about, and are you saying that the beach population
testimony is wrong, and do you think we need to change it.

And he gave me responses to that which basically were
that, yes, he thought the testimony should be changed, because
as he read it, it indicated that FEMA was saying that you had

to shelter all or nearly all of a population following an
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THOMAS - DIRECT 13689
accident. And he disagreed with that., And I indicated to him
that was never my intention in writing that, and I didn’t
believe that was the agency intention to convey that
impression. And to the extent that there was an ambiguity
there, that that needed to be corrected, I agree.

The second thing he indicated was that he felt that
this was -- as to whether there was a reasonable assurance of
an adequate level of public safety, that was a matter of
judgment, and that he supported the right of the person in my
position, the RAC chairman, the chief of the division, to make
that judgment, and he felt that headquarters should support
that. And, no, he was not saying that that should be
overruled.

And then he said, thirdly, with respect to what was
Boing on at the meetings, that it was an attempt to get me to
"change my mind" with respect to the beach population, and go
along with the position that was being advocated at that point
by Craig Wingo and Margaret Lawless that the agency testimony
had to be changed.

Q You had said I think yesterday briefly that in this
meeting at the end of October, the one you began by describing
a moment ago, that you had felt there was a significant

misunderstanding by Mr. Baldwin about ETEs in connection with
the work he had done.

Do you recall that?
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THOMAS - DIRECT 13691
analysis, the lowest of the times to clear the beach, and that
was for one particular beach and it was two hours and 10
minutes or something like that; one of the lower times to clear
the beach.

And I said. ook, there’s a range of times, and it
goes up to some other number which was quite a bit higher. I
don’t have that in front of me and I don’* Know if that's
important.

And then there was a third problem with it. Oh,
Lord. I'm sorry, I'm drawing a blank on it. If it's important,
I could probably reanalyze it and come up with the third major
issue. I'm drawing &2 blank on it right now.

Q Did Baldwin say he’'d go back and correct his work as
a result of your comments?

A (Thomas) Nnt specifically, no.

Q Did you ever see, after the end of that meeting at
the end of October, any revised version of either work done by
Baldwin or Keller?

A (Thomas) No, not really. I never really heard much
more about that specific stuff except when, in November, 1 had
a very, very brief conversation with Dick Krimm in which he
just indicated he was disappointed that I wouldn’t change again
my personal position on the -- my professional opinion on the
beach sheltering, beach evacuation issue, the beach protection

issue, and said that he understood that the agency position was

Heritage Reporting Corporation
(202) 628-4888



o e W nN

o @ N O

THOMAS - DIRECT 13692
nnically incorrect.

And 7 said, you Know, what technically incorrect,
what does that mean.

And he said, well, Joe Keller and Tom Baldwin say
it ’'s technically wrong. And I replied, I don’t think that'’s
what they say at all as a matter of fact, and it’'s a matter of
judgment. It'’s not technically wrong. And that was pretty
much the end of the conversation.

Q Sc by some time in November Mr. Winge had told you,
if I understand you, that he thought the position should be
changed based on what these two consultants had done, and then
Mr. Krimm had said the same thing.

= (Thomas) Well, actually Mr. Wingo said in late
October that the position had to be changed. It was just a
question of how much we had to back off the position was how he
phrased it. And Mr. Krimm had indicated the same thing in
November as well.

And I told them, look, we’'d better sit down and talk
about this in some detail. I fust -- I don’'t follow what you're
saying at all. It doesn’t make sense to me. It’s not 2 matter
of technical error. It’'s a matter of judgment with respect to
what the word "reasonable" means, and what the word “adequacy"
means,

Q Did either Krimm or Wingo refer you to anything as a

basis for the agency changing its position on sheltering other
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THOMAS - DIRECT 13693
than this work which you had seen and discussed with Baldwin
and Keller?

A (Thomas) Joe Keller and I had a detailled discussion
about the efficacy of sheltering. And Joe Keller'’'s views on
this were well Kriown in our agency, and in fact had been
discussed the previous June, in June of 87, when we were first
adopting the agency position on this matter.

And his views were that generally sheltering was not
a particular efficacious protective action, and that the bulk
of the dose that you would receive in the event of an accident
at a nuclear power plant came from what's Known as ground
shine, and he felt that the longer you stayed in that area, the
worse off you were, and it was better just to get right on out
of there in an evacuation.

And he repeated his technical reasoning for that, for
meée on that. He may alsoc have gone into that a little bit
guring the meeting. I really don’t remember. I remember we had
a much longer conversation on this later on ourselves that
~.ght.

Q My question is, up through this period in November
when you had the conversation with Dick Krimm that you‘ve just
related, had either Mr. Krimm or Mr. Wingo recited anything as
a basis for a change in the agency’s position other than the
work of Keller and Baldwin which you had been shown in late

October?
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A (Thomas) No, not specifically. Mr. Krimm made
reference to the position bheing technically wrong because of
what Joe Keller and Tom Baldwin had done. And my assumption
was then and still is that he was talking about that work that
I had seen in the end of October, but I don‘t Know that.

Q Did anybody say in this period that the agency was
concerned because its position at Seabrook, as filed with this
Board, was different than a position on substantially similar
issues at the Shoreham facility?

A (Thomas) Yes. I had a conversation with someone who
works in our Region 2 office, and h» had expressed that
concern. And it’s possible that Joe Keller had said something
similar to me when he was talking about our position could be
read as, or he had read {t as saying that, hey, you have to be
able to shelter everybody following an accident, or nearly
everybody following an accident.

And the agency had adopted at Shoreham a position
tnat, no, you don’'t have to have sheltering for everybody
following an accident at a nuclear power plant.

Q Did Mr. Krimm or Mr. Wingo say to you in this period,
we have to change because we 've said one thing at Shoreham and
another thing at Seabrook, and they‘re inconsistent?

A (Thomas) Mr. Krimm did not. I don’t recall Mr.
Wingo makirg that point. Mr. Wingo was besically saying that

the position was technically wrong. I don't recall him saying
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anything about it being inconsistent with. the -- with the
Shoreham position.

Q All right. Now after the meeting in October and the
conversation with Mr. Krimm in November, what was your
understanding of what the agency was doing in preparation for
your eventual appearance to support the testimony that was
filed in September?

A (Thomas) Well, after we filed, the agency filed its
response to the motion in limine, and we went through this flap
over the -- whether the position was technically incorrect, I
didn’'t Know what much more they were doing on the matter in
terms of preparation.

Mr. Krimm and I had had the discussion in November,
and that just pretty well ended the matter.

Q Were there any discussions about reconvening the RAC
to discuss this particular issue again?

A (Thomas) There were a thread of discussions --
tnat ‘s thread, T-H-R-E-A-D -- a thread of discussions along
those lines that 1 would periodically raise the issue just
because as I said I wanted to finish the RAC review off, and |
clearly we were going to have to do some Kind of a vote on it. !
There seemed to be no way that anything would persuace Dr. i
Bores of the correctness of FEMA's position, and 1 hadn’t seen :
anything that would persuade me on behalf of FEMA of the

correctness of NRC's position.
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So, clearly there was going to be a aplit, and I just
wanted to wrap that up and finish it off, and would raise that
from time to time. I may well have raised it in *‘ne November
time frame, and I'’'m drawing a blank on that.

Yes, I sure did. Yes, I very vehemently in early
November said we ‘ve got to have a RAC meeting to finiash this
off, and was an open ques tion. I had discussed that
VETY, Vel .gorously with our attorneys that I wanted to move
forward to have the RAC meeting, to bring closure on the beach
population issue, and I wanted *o get Baldwin and Keller and
some other peoplc started on d . - the  unterpoint to the
Bores memc so that we could have that meeting and go forward.

Q And what were you told by the agency ‘s lawyers?

A (Thomas) Basically that it was an open question as
to whether we would have a RAC meeting; that they'd take that
under advisement and we ‘'d see.

Q What about the work by Baldwin and Keller to be the
counterpoint to the Bores paper?

A (Thomas) That we'd see. That we'’'d have to consider
the matter.

Q Okay.

A (Thomas) That it was a question. That it was a
legitimate question as to whether or not we wanted to do that.

During this period the agency was preparing what I

guess would be a motion. I don't recall what it was entitled.
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We do have copies of it. Basically saying that the
consideration of the beach population by the RAC was legally
irrelevant to this proceeding, and that further inquiry should
not be permitted into the RAC'’s proceeding.

And so for that reason there was not a lot of support
for spending the time and effort and money to go forward to
finish off the RAC review on these J-9 and J-10-M because the
agency had decided that it was legally irrelevant to the
position we were adopting.

Q Who was oreparing that pleading?

A (Thomas) Attorney Flynn.

Q We Know it was never filed because nothing was ever
filed of that nature here in my recollection.

Did you -- do you recall a decision being made not to
file that pleading?

A (Thomas) I was not part of the decisionmaking on
that.

Q Okay. Did there come a time in the middle of
November when there was a ruling by this Board that came to
your attention in connection with what’'s called the Sholly-

Beyea testimony?

A (Thomas) I was aware of the Board’s ruling on that.
And if you say it was in early November, then -- I just don’t
remember.

Q Mid-November, I think.

Heritasge Reporting Corporation
(202) 628B-4888



~N~ O G & WN

e ]

10
11

12

14

15

1
A

17
i8

19

THOMAS - DIRECT 13698

A (Thomas) Yes, I remember about that time.

Q Was it so~:thing that was discussed by you with
others in the agency as affecting the course of the agency'’s
testimony on the beach population issue?

A (Thomas) It was a matter of lively discussions, yes;
at least among the legal staff.

Q I have no doubt that'’‘s accurate, but are you telling
me that you talked about it with somebody in the legal staff in
terms of the implications it had for FEMA’s position?

A (Thomas) Yes, I did. 1 talked with both Attorney
Cumming and Attorney Flynn on the subject matter i general.

Q What was the substance of what the three of you were
cdilscussing about any implications of the Board’s ruling for
FEMA's position?

A (Thomas) At that time, as I understood the
discussions, we felt it supported FEMA ‘s position. I certainly
felt it supported FEMA's position in that the Board, as we
understood it, was saying that a quantitative, objective
judgment of the emergency plans would not be made.

In other words, we wouldn’t crunch out how many
illnes=zes and how many mortalities there would be in an
accident.

And I said, and I believe the attorneys agree --and
mr. Cumming can speakK for himself tomorrow -- agreed with me

that that emphasized the importance of having a subject of
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qualitative judgment of the plans as to their reasonableness
and their adequacy.

So I thought it was favorable to the position that
the agency had taken.

Q And that 's what you remember of that discussion?

A (Thomas) Yes. I think we alsc -- 1 don’t remember
discussing it, but I remember realizing at that point that that
portion of the work that I wanted to see done with respect to
the next RAC meeting that addressed the Mezzorad dose
consequence model for RAC understanding of the nature of an
early release was potentially troublesome to introduce into the
RAC.

If you recall from yesterday, I had thought from the
discussion in the RAC that there were some people that were
under a misapprehension in the RAC as to the nature of an early
release of radiation, and perhaps were thinking that it was not
really all that serious. NUREG-0654 just says it’s a serious
release.

And certainly Byron Keene had indicated to me that
whatever it -- you Know, it might be serious, but it was not
something that was a matter of great concern from the point of
view of public health. Those early release sequences would not
really harm people that badly.

So I do remember realizing, and I don’t recall if I

discussed it with Attorney Flynn and Cumming that, in terms of
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the preparation for the next RAC review, I wasn’t so sure
anymore that we need that Mezzorad dose consequence model.

Q When did you realize that Baldwin and Keller were not
going to do the major paper to respond to Mr. Bores's second
memorandum to be used by the agency in support of the September
testimony?

A (Thomas) Some time in December it wa. certainly very
clear to me. By the time I called the RAC meeting for early
January, I Knew that I would not be supported by papers from

anybody on dealing with --

Q How did that knowledge come to you?
A (Thomas) I don’t specifically recall.
Q Did you make any efforts when you found it out to

reverse the course of events to have the paper that you had
asked to be done done after all?

A (Thomas) Yeah, I asked --

Q What did you do?

A (Thomas) I remember talking to Mr. Wingo, who is
essentially is the Keeper of the pursestrings on the consultant
contracts saying -- asking him if we could please have the
support that I had been talking about since July developed fcr
the RAC meeting.

And 1 don’t remember what reasons he gave me, bu! he
said no with a sufficient finality that I gave up.

Q Did he tell you, or did anybody tell you at that time
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1 in December that Baldwin or Keller were working on a different

2 Kind of testimony?

3 A (Thomas) No.

4 Q How did it happen that the RAC meeting, which we Know
o took place, I think, on Jenuary 7 and 8, did come to be

6 scheduled in December of ’877

7 A (Thomas) I had made up my mind the afternoon of

8 November 4th that we were going to have another RAC meeting,

Q and we were going to wrap up J-9 and J-10-M.

10 Q The afternocon of November 4th was after your second

11 voir dire here?

12 A (Thomas) That is correct.
13 Q All right.
14 A (Thomas) And that we were going to finish off J-9

15 and J-10-M, and that was going to be over and put to rest.

16 I was also hoping at the same time we could wrap up a
17 number of other items that had been left dangling in the RAC

18 that related to the other nuclear power plants around the

19 region. And I was also hoping that we would be able to give

20 RAC responses on the material that New Hampshire had submitted
21 to us just prior to the hearings in late August and early

22 September of 1987.

23 But I primarily wanted to be finished with J-9 and

24 J-10-M, and I secondarily wanted to finish the review of the

25 submissions of New Hampshire, and then I also wanted to get
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other stuff taken care of from the other sites around the
country. Excuse me, around my region.

And I talkKed with our attorneys about that, and
continued to talk to them about it, because I felt a tremendous
anxiety to just finish that off and be done with it.

And finally I got agreement on that in very late
November or early December, and went forward with it. It was a
matter of extremely contentious debate within the agency
with -- again there was a lot of very, very acrimonious
discussion, and Attorney Flynn informed me that he had gotten
yelled at a lot for agreeing to the RAC meeting.

Q What were people in the agency =saying as a reason not
to hold the RAC meeting and close out the consideration of
these two planning elements by the RAC?

A (Thomas) As far as I could make out the logic, it
was that the direct spread sheet clear bifurcation of one
position by FEMA where FEMA had at least a 50 percent
likelihood of being in the minority. And without any papers
being developed, as far as 1 was concerned it was a sure shot
we were going to be in the minority, would not enhance our
tes! .mony on the beach sheltering issue.

Q Are you saying --

A (Thomas) The beach protection, the protection of the
beach population.

Q Are you saying your understanding was there was
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resistance because the RAC might undermine the testimony that
had been filed here?

A (Thomas) Not so much the RAC, but the existence of a
clear minority position by FEMA on J-9 and J-10-M would serve
to undermine the testimony that was to be given on the beach
population, protection of the beach population.

Q In any event, you indicated you prevailed at some
point in late November and December, and the meeting was
scheduled for January; is that right?

A (Thomas) That's correct, yes.

Q Before we get to that meeting, I want to ask you
about something else in December, just before Christmas.

Did there come a time when you had a conversation
with Mr. VicKers, the regional administrator, your boss, about
a meeting he'd had in Washington with Mr. Peterson and Mr.
McLoughlin?

A . Thomas) Yes. Mr. Vickers is the regional director
of FEMA, and he had had a meeting with Mr. Peterson and Mr.
McLoughlin and others.

Yes, such a conversation took place.

Q You were not at tha* meeting, I take it.

A (Thomas) That is correct.

Q All right. How did you learn about the meeting?
A (Thomas) I learned about it from Mr. VicKers.

Q Okay. When was that?

Heritage Reporting Corporation
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1 A (Thomas) 1t was approximately December 22nd. 1 do
2 have notes of that.
3 Q You have notes of your meeting with Vickers?
4 A (Thomas) Yes, I do.
5 Q Would you get those out because I want you to be

6 clear on your recollections?

E22
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A (Thomas) So that everyone is clear, I have a yellow
sheet of paper in front of me that just has noted at the top,
1-22-87, and it’s the notes that I actually took while I was
talking to Mr. Vickers in his office.

Q Mr. Thomas, you just said 1-22-87, do you mean 12-227

A (Thomas) Sorry, I can’t read so well. Yes, it says
12-22-87 at the top of the page.

Q Is that yellow sheet a sheet of notes you made on the
22th of December of last year?

A (Thomas) While -- in Mr. Vickers'’s office while I
was talking to him.

Q Okay .

A (Thomas) Then when I went back from his office down
to my office 1 made notes in my logbook, detailed notes of the
conversation, because I thought it was -- well, I just wanted
to capture the conversation, I thought it was important.

MR. DIGNAN: Mr. Oleskey, just --

MR. OLESKEY: Yes.

MR. DIGNAN: =-- so I can follow the examination
that 's coming. Mr. BarshakK, are those notes included in the
package that was sent by mail, the 12-22-877

MS. NETSKI: 1I don’t believe so.

MR. DIGNAN: 1Is it in the package that was delivered
for review last night?

MS. NETSKI: Yes.

Heritage Reporting Corporation
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MR. DIGNAN: Thank you very much.

MR. BARSHAK: Not the logbook, I don’t think. Was
the logbock -~

MS. NETSKI: No, the logbook has never been
furnished.

MR. DIGNAN: No, not the logbook, but the single
notes. ThankK you.

bY MR. OLESKEY:

Q With whatever recourse you want to make to your
notes, but testifying as far as you can from your recollection,
if you would, I'd like to Know what transpired at that meeting
between you and Mr. Vickers?

A (Thomas) Basically Mr. Vickers told me that --

Q Would you set a context for us. Mr. Vickers had been
to Washington, we understand from previous testimony, did he
ask you to come into his office?

A (Thomas) Yes, he did. He had been to Washington the
previous Friday, and this is the 22nd which is either a Monday
or Tuesday, I think it’s a Tuesday, and he asked me to step
down to his office that he had something to talk to me about,
and said, well, I'’'ve got good news and bad news. The good news
is, we'’re going to get some help on Seabrook. The bad news is
they want one thing different, they want you off the Seabrook
plans and the Massachusetts communities. They want to bLving in

Dick Donovan from Region 10 to run the review of the Seabrook
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move on. And I said I would and prepared a memo to the RAC
explaining that Dick Donovan was going to be the RAC Chairman
for the Seabrook plans, for the Massachusetts comnunities and
that was about it.

Q Was there any discussion with Mr. Vickers -- strike
that. Did Mr. VicKers tell you whether he had suggested that
Mr. Donovan report to you in connection with these duties
rather than to himself?

A (Thomas) Yes, he did. He had said he had
specifically requested that that portion of the -- of a letter
that he had been given to sign be changed so that Mr. Donovan
would be reporting to me as Mr. Donovan reports to my
counterpart in Bothell, Washington, Mr. Donovan’s division
chief.

Q Mr. Donovan is a person who in the FEMA structure is
at a level below the level you’re at?

A (Thomas) That is correct.

Q Now that you've given testimony, would you look at
your notes to see if there’s anything that you haven’t said

about which they refresh you?

A (Thomas) There are other things, I don’t Know
how -- yes, there are other notes I have in here that 1’11 be
given an opportunity to explain why -- why I feel Washington

shouldn’t be unhappy with me. I gave Mr. Vickers my analysis

of why headquarters wanted me off the case. Do you want that?
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Q What did you tell him?

A (Thomas) I told him that this was -- that the
complaints were without nerit. I used a short, vulgar term for
that.

Q Something l1iKe bullshit?

A (Thomas) Something very like bullshit, that very
phrase. And that it was just simply the matter that the
utility wanted me off the case. And Mr. Vickers wanted me to
see Dave McLoughlin, and he also wanted me to see Mr. Peterson.
And 1 made a notation about, it was time to -- to the :ffect,
it was time to rethink my career goals.

Q Did you see then or see later the letter of
memorandum which Mr. Vickers told you he hao been aske¢d or
directed to sign in Washington?

A (Thomas) He showed it to me at that time, yes.

Q And at that time did he have any written reply from
headquarters to this letter request for assistance?

A (Thomas) Yes, he did.

Q He had both of those documents there?

A (Thomas) Yes, he did.

Q Did he tell you -- strike th t. As I understand your
testimony, the letter of request had been prepared in
Washington?

A (Thomas) Yes.

Q What about the letter of reply to that request?
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A (Thomas) Well, that, of course, came from
Washington.
Q Did he bring it back from Washington with him?
A (Themas) 1 don’t believe so, because it -- I believe
1 saw a raxed copy of that letter. I‘m not sure whether he did
bring it bacK or not.
Q Okay. Let me show you a document dated December 21,
1987 entitled "Memorandum for Dave McLoughlin from Henry G,
Vickers, subject: Assistance with Seabrook activities," with
some coding down at the bottom, and ask if that’'s a copy of the
memorandum that Mr. Vickers showed you in his office in Boston
on or about the 22nd of December?
o (Thomas) Yes, it is.
MR. OLESKEY: Could we mark that Massachusetts
Attorney General identification Exhibit 52, please, Your Honor.
(The document referred to
was marked for
identification as
Massachusetts Attorney
General Exhibit 52.)
BY MR. OLESKEY:
Q Is this document the memorandum, Mr. Thomas, the
letter so-called?
A (Thomas: It is a memorandum addressed from Henry

vickere to Dave McLoughlin.
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Q Is this the memorandum that Mr. Vickers showed you in
his office last December 227

A (Thomas) Yes.

Q Would you explain the coding at the bottom beginning
"H,G. Vickers/ORD," and so on?

A (Thomas) That indicates that it is a memorandum
written, you Know, that the draft -- the actual writing of the
memorandum is by Henry G. Vickers. It has a code that I'm not
familiar with being used in our Boston Regional Office thet
I've never sa¢n it before. I assume it’'s Office of the
Regional Director, but I’ve never seen that code used in our
office.

Then the next slash mark is a code that I’m familiar
with, it’s my former secretary who is now Mr. VicKers'’s
secretary, Carol F. Roselli, that shows that she typed it. And
then there’s another slash mark, the 12-21-87 which is the date
that the memorandum is prepared as opposed to when it’s signed.
And then just -- the "CCs" is at the bottom.

Q Now, if your understanding from Mr. Vickers is
correct, the memorandum had actually been prepared in
Washington some time before the 21st of December; is that
right?

MR. TURK: Could we have that question again, what

understanding?
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BY MR. OLESKEY:

Q Your understanding of the sequence is correct as
detailed to you by Mr. Vickers, this memorandum had actually
been prepared in Washington some time before the 21st; is that
right?

A {Thomas) That was my understanding at that time. 1
have, as recently as the day before yesterday, had a
conversation with Mr. VicKers on this subject, that clarifies
that a little bit.

Q Okay. Would you give us that clarification?

A (Thomas) Sure. Mr. Vickers indicated that he had
said to me -- yes, he had said to me that he had been given a
memorandum to sign, but that actually they had just told him to
sign it and they had given it to him and it wasn’t in final
typewritten form when he wanted to leave on this plane to come
back up to Boston. So he said his recollection is that they
faxed him a copy and he signed it. And he thinks that Carol

Roselli may have retyped the faxed copy.

Q Okay.
A (Thomas) He was a little vague on all that, but
these things -- that’s likely the explanation for the

strangeness and the dates and the code.
Q All right. But the body -- the text of the memo
itself, as you understood it back then and understand it now,

was composed in Washington?
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A (Thomas) What he told me on December 22nd and what
he told me the day before yesterday was that he was directed to
sign the memorandum, and that he specifically requested the
change for his reasons and :or the reasons that he felt it
would be a slap in my face, as he put it, to have Mr. Donovan
who normally reports to a division chief reporting directly to
him as the Regional Director. And he had requested that that
part of the memorandum be changed and that was refused.
MR. OLESKEY: I offer the document, Your Honor.
JUDGE SMITH: Objections?
MR. TURK: What'’s the purpose of the offer?
MR. OLESKEY: It's a general offer, counsel.
MR. TURK: 1 don’t object.
JUDGE SMITH: Massachusetts Attorney General Exhibit
2 is received.

(The document referred to having
been previously marKed for
identification as
Massachusetts Attorney General
Exhibit 52 was received in
evidence. )

MR. DIGNAN: 1I'’m not going to object. The general
offer is for the truth of the matters contained even after the
witness has testified as he has?

MR. OLESKEY: Well, Mr. Dignan --
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MR. DIGNAN: Mr. OleskKey.

MR. OLESKEY: Mr. Dignan, there’s a memo, it'’s been
testified to by Mr. McLoughlin when he was here.

MR. DIGNAN: You don’t get --

MR. OLESKEY: And now it'’s been testified to by this
witness.

MR. DIGNAN: I'm not questioning the authenticity, I
am just asking --

MR. OLESKEY: I’'’m not addressing the authenticity.

MR. DIGNAN: All right.

MR. OLESKEY: I’'m saying it would be my view that. the
document has to be read in light of the testimony by the FEMA
panel two weeks ago, in light of the testimony today by this
witness. Obviously, I'm offering it for certain purposes.

MR. DIGNAN: I understand that, Mr. Oleskey, but you
said it’'s a general offer; that was your statement. And to me
a general offer is an offer for the truth of the matters
contained.

I'm asking you, is it the Massachusetts Attorney
General ‘s position, ha-ing elicited the testimony you just did,
that you are offering th for the truth of the matters
contained, sir?

MR. OLESKEY: Mr. Dignan, as I understand it, when
you meXe a general offer you're free to argue any construction

of the document from its face or from the circumstances.
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You Know I infer from what you’ve said that I’'m

going to argue to this Board later in findings that this
action, the mee . ing in Washington on the 18th and the memo that
Mr. Vickers was nstructed to sign was part of an actions
within the agincy designed to gradually take Mr. Thomas out of
this case and eliminate his usefulness as a witness, and as an
sgency official dealing with Seabrook. 1I’ve made no secret of
that.

And 1 think that the document and the circumstances
surrounding it make that clear. To that extent, obviously I’m
not going to argue that it’s literally true, although it is
true that Mr., VicKers did sign a document requesting help.

The surrounding circumstances, however, expliain that
and you can draw many inferences from those circumstances, as
I've said.

JUDGE SMITH: He spit out your bait. He’s not going
to argue that these facts are literally true. We understand
the context of the letter.

MR. DIGNAN: Well, now I’'ve got Mr. Turk'’s question,
what ‘s the purpose of the offer? Well, I heard general offer,
I didn’'t object. If it’s limited, I might have an objection.

MR. OLESKEY: Well, you’ll have to decide. I just
told you what I'm going to argue some day, and I've just argued
it in fact.

JUDGE SMITH: The exhibit has already been received

Heritage Reporting Corporation
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in evidence. It supports his testimony. I think the context
is clear from the testimony.

MR. OLESKEY: And 1 suggest, by the way, it also -~

JUDGE SMITH: We always have the general rule about
any exhibit. If someone were to undertake to say, for example,
the Haddam Neck nuclear powerplant exercise is a problem.
Based upon this exhibit, we give it scarce attention, because
it is not the focus of the exhibit when it was received.

We understand the context of the exhibit, it relates
to his testimony.

MR. OLESKEY: And the testimony of the officials from
Washirngton who testified two weeks ago.

JUDGE SMITH: Right.

JUDGE LINENBERGER: Mr. Oleskey --

JUDGE SMITH: However, that does not say that Mr.
Dignan cannot argue that this language means what it says. I
mean, that'’s his prerogative.

MR. OLESKEY: 1I’'ll take that chance.

Judge Linenberger?

MR. TURK: There's something I‘'ve noticed on the
document ~-- I'’m sorry, Judge.

JUDGE LINENBERGER: Go ahead.

MR. TURK: Does someone have the original of this?

Mr. Barshak, Mr. Oleskey?

Heritage Renorting Corporation
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MR. OLESKEY: I assume Henry G. Vickers has the
original, I certainly don’'t.

MR. TURK: Something occurs to me, Your Honor, that
perhaps should have been covered with Voir Dire. The type at
the bottom with the H.G. Vickers is different, it appears to
me, from the type in the rest of the text. And I'd likKe to see
the original to see if we can establish whether the entry at
the bottom was made as part of the original document.

JUDGE SMITH: We would assume that Mr. McLoughlin
would have the original.

MR. OLESKEY: Yes, that’s exactly right.

MR. TURK: Your Honor, I also would note that there'’s
a slight difference angle of the type face. When you look at
the line -- of the bottom two lines at the bottom of the page,
it’s a different angle than the angle of the lines in the rest
of the memo. And it appears there'’'s been an entry made after
the document itself was prepared.

MR. FLYNN: This is really not my fight, but I'd like
to suggest that there’s a simple explanation for that, and that
is, that the code which appears at the bottom of the document
doesn'’t appear on the original because it has no purpose --
it’s not for the information of the person who receives the
original.

So what happens is, that a carbon set is typed. The

original is removed from the set and then the legend is typed

Heritege Reporting Corporation
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at the bottom of the rest of them.

JUDGE SMITH: That is office practice?

MR. FLYNN: Yes.

MR. TURK: If Mr. Flynn is representing that he'’s
familiar with this document and 1% is an authentic original
document fair in every respect, I’'m withdrawing the

objection.

MR. FLYNN: I -- no, I’'m not representing that
because I don’t have possession of the original. But if you
want to Voir Dire the witness 1’11 bet at least & nickel that
he'l]l say the same thing.

JUDGE SMITH: When we heard the --

MR. DIGNAN: Only a nickel.

(Laughter)

JUDGE SMITH: This document was alluded to by the
testimony of the FEMA panel. Does anybody seriously contest
the authenticity or -- no one contests the authenticity. Does
anyone seriously questions the document was prepared and sent?

MR. TURK: Your Honor, personally, I have no basis to
take a position one way or the other.

JUDGE SMITH: Let'’s move on.

MR. OLESKEY: Judge Linenberger did have a question.

JUDGE LINENBERGER: 1 wanted to interrupt with a
question to Mr. Thomas, because in recent discussions with Mr.

Oleskey you'’ve used a couple of different terms that I want to
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resolution of the matters, but a finished completion of a
document report, which indicated, of course, throughout that
there was a considerable need for improvement in those plans.
I just wanted to have a complete review given to the States so
that therve was no longer open items in it.

JUDGE LINENBERGER: Thank you. Sorry.

MR. OLESKEY: Those are guestions that I should have
asked that 1 think they‘re very helpful.

BY MR. OLESKEY:

Q Just to close out this line on the discussions with
Mr. Vickers -- inadvertent -- and the discussions in December,
did you -~ I think you testified a moment ago that you did see

a reply to Mr. Vickers from Mr. McLoughlin on or about the
22nd?

A (Thomas) Yes, I did. My recocllection is, I had it
at the meeting -- I think re gave it me at the meeting, he may
have given it to me the next day. As I'm thinking about, I
think it might have been the next day.

Q Okay .

A (Thomas) I’m just -- I’'m not sure. I got it pretty
quickly after that.

Q Let me show a document I think everybody has seen,
but we'll distribute it again, in the event, dated the 22nd of
December with the initials "DM over -- from Dave McLoughlin,"

entitled "Memorandum for Henry G. Vickers, subject: Assistance
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with Seabrook Activities," and ask if that’s the document to
which you’'ve just testified?

A (Thomas) Yes, it is.

Q Okay.

A (Thomas) And at the top of the page it has a
notation on it that I recognize as a fax transmittal code from
my -- from FEMA headquarters in Washington.

MR. OLESKEY: To save time I'm going to tell you
right now, Judge, I’'m going to offer this as our Exhibit 53.
JUDGE SMITH: All right.

(The document referred to
was marked for
identification as
Massachusetts Attorney
General Exhibit 53.)

MR. OLESKEY: May I continue?
JUDGE SMITH: Please.
BY MR. OLESKEY:

Q Mr. Thomas, nhad you heard from anybody prior to this
meeting with Henry VicKkers that any aspect of your
responsibility for oversight of the Seabrook plans might be
changed?

A (Thomas) To respond to your question, if you’'re
using the word "might," yes, I had.

Q What had you heard prior to the meeting with Mr.
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Q All right. Did you followup Mr. Vickers'’s comment
that you would have the opportunity to talk to Mr. MclLoughlin
or Mr. Peterson at some point about their stated
dissatisfaction with your work?

A (Thomas) Yes, I did. 1 followed up on that in early
January and had a meeting, private meeting with both Mr.
McLoughlin and Mr. Peterson.

Q What was -- what was the substance cf what you were
told about any dissatisfaction with your work in connection
with the review of the Seabrook plan?

A (Thomas) The first conversation I had was with Mr.
Peterson and he said, look, I‘ve just come on board, I'm not
unhappy with you, I don’t Know you; you got a clean slate with
me. And he expressed concern, which 1 took to be about
Seabrook, he didn’t directly relate it to Seabrook. He said he
was always concerned with an employee or with a person who was
off over here by himself and everybody else was over there in
the circle of wagors or what -- I'm 3orry, it wasn'’'t a person.
When there was one wagon off over here and all the other wagons
were over here in a circle.

And T said to him something much like, well, if
you’'re talking about Seabruok, I thought I was in the middle of
the circle of the wagons, and I did notice that maybe all of a
sudden I'‘'m not.

And he said, no, I’‘m not necessarily tzlking about

Heritage Reporting Corporation
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: ~okK, but, you Know, we’ll see. And I asked him if he
we recongider the decision to have -- having me removed from
the review of the Seabrook plans and Massachusetts communities,
and he said that he would think about it. Very amicable and a
short discussion. He was pressed for time, and I suspect we
talked a little bit about politics and the forthcoming
elections, and I suspect the conversation was less than 10
minutes and perhaps on the order of more like five minutes.

I then had a lomger conversation later on that day
with Dave McLoughlin. Again in Dave'’s officec -- I’'m sorry, not
again in Dave'’'s office, I had a private conversation with Mr.
Peterson in Mr. Peterson’s office and I had the private
conversation with Mr. McLoughlin in Mr. McLoughlin’s office.
And 1 said, gee, 1 understand you‘re unhappy with me. And he
gaid very diplomatically, and it took us a while to get to the
point, he said, yes, we are unhappy with you and there are
people that I have a lot of respect for that are saying that
you're difficult to deal with and you're -- just said difficult
to deal with or -- I don’t remember what else.

And T didn’t ask him who he meant, because I pretty
well Knew, and I said that I would try and be more amicable and

friendly. And he said, good; and that was about the end of it.

Q Prior to the discussion with Mr. Vickers on
December -~
A (Thomas) 1'm sorry, can I just add to that.
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(Thomas) He sa.4d, Ed, I don’t have anything

personally against you,

but there are people that I have a lot

of respect for that are telling me that you're very difficult

to deal with;

Q

that was the nature of that conversation.

Is it your suggestion that you understzod he was

referring to Mr. Krimm and Mr. #Aingo?

A

referring

have been

Q

22nd of December,

(Thomas) At that time I assumed he was mostly

Now, prior to

to Margaret Lawless and Craig Wingo. He may also

referring to Dick Krimm.

the meeting with Henry Vickers on the

had you any inkling that he would be in

Washington the previous week?

A

Christmas party,

(Thomas) No,

not at all. He was supposeu to be at a

and I actually thought he was going to be

coming to the Christmas party.

Q

Had you and he discussed the need for him to go to

Washington and request help for your division, specifically,

somebody to replace you on -- in the aspect of the Seabrook

plan review whether or not it was the Massachusetts plan?

A

(Thomas) OKay. There are three separate points

there and let me hit them one 8t a time. We had not talked

about the need for him to go to Washington. We had talked

about a very great need

office,

that we had for help in the Boston

if in fact we were to do a prompt job of finishing the
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review of the New Hampshire plans and finishing the testimony,
and at the same time reviewing the Seabrook plans at the
Massachusetts communities with the knowledge that we had other
duties to perform in the region relative to nuclear
powerplants, and believe it or not we do do other things.

And we had the potential that we didn’t Know when the
State of Massachusetts or the Commonwealth of Massachusetts
might be sending in draft or final plans with respect to the
Pilgrim nuclear powerplant.

And that I was very, very concerned that we needed a
great infusion of staff. We had never discussed the need to
have, other than staff assistance in my division, we had never
discussed the need to have another Ed Thomas or someone at my
level.

Q That is, you had never requested somebody to take on :
part of your duties?

A (Thomas) No, I never had.

Q Okay. Now, I want to move along to the PAC meeting
in early January, in a meeting that I thiik preceded that on
the 5th of January that you attended.

A (Thomas) Yes.

Q All right. Would you tell the Board how you came to
be at a meeting with other officials from FEMA, 1 believe, in
Washington on the Sth of January?

A (Thomas) 1 was told to go to Washington to be at a

Heritage Reporting Corporation
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meeting.

Q Okay. Who were the people who were there from your
agency?

A (Thomas) It was quite a cast. My notes would

refresh my recollection, but I can fairly well rattle off. It
was Joe Flynn, Bill Cumming, Craig Wingo, Margaret Lawless,
Dick Krimm, Dave McLoughlin. I don’t remember offhand if Joe
Keller was at that meeting or not.

Q What about Mr. Peterson?

A (Thomas) Mr. Peterscn came in for --

Q A cameo?

A (Thomas) 1'd like to have my notes, I'm sorry, I’'m
drawing a blank.

Q Sure. Go ahead. I think they 've been supplied to
everybody.

A (Thomas) You kKnow, what'’'s happening is I'm confusing
a couple of meetings together.

Q Go ahead.

A (Thomas) I'm getting a little lost.

This helps me refresh my recollection. Yes, Mr.

Peterson was there and he was there for all or most of the

meeting.
Q Okay.
A (Thomas) The meeting where he came in at the end was

the meeting on the 25th of January.

Heritage Reporting Corporation
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Q All right. What was the subject matter of the
meeting?

A (Thomas) Basically, as I understood it, we were
talking about reasonable assurance again and what it meant to
FEMA. And Joe Flynn -- and this is -- I’'m very much being
refreshed and I'm somewhat testifying from these notes. This
is -- I’'m more remembering this from the rnotes than I am from
my OwWn memory.

Joe Flynn talked about a Court of Appeals case which
he distributed. Talked about what was good enough in terms of
emergency planning. We talked about how this related to the
testimony. And -~ well, there’s a fairly detailed discursion
of what went on at the meeting in these notes.

Q All right. Let me try to cut through what'’s, 1
think, a long set of notes, other people can inquire more if
they want, and Just ask some more pointed questions.

How long did the meeting take?

A (Thomas? A couple of hours anyway.

Q Was Mr. Peterson running the meeting or Mr.
McLoughlin?

A (Thomas) I would say that, certainly Mr. Peterson
was in charge at this point. He was not acting as the master
of ceremonies and wasn’'t runniig it as much as he ran the
meeting that we had on March 4th.

I don’t remember anyone particularly running the

Heritage Reporting Corporation
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meeting other than perhaps Attorney Flynn was maybe more acting
as master of ceremonies and introducing the topics and Keeping
it moving along. That would be my recollection. That there
was no -- there was no one person that was just running the
whole show.

Q And there wasn’t an agenda either, 1 take it?

A (Thomas) There was no agenda, no.

Q Was the context in which reascnable assurance was
being discussed, another discussion on what to do about the
FEMA September testimony, where the agency was going to go?

A (Thomas) Yes, indeed.

Q Okay. Did Mr. McLoughlin have some things to say
about reasonable assurance?

A (Thomas) Yes, he did. Basically --

Q Can you sum up what he said about reasonable
assurance?

A (Thomas) Better yet, I can tell you what -- exactly
what he said. The crystallization of his thinking was that,
reasonable assurance was the best reasonable dose saving
considering the nature of the site.

Q Did he talk about how FEMA would make that Kind of
assessment 1in a context like the Seabrook plan? What Kind of
criteria would be applied to meke that assessment of what the
best reasonable dose saving was?

A (Thomas) Not specifically, no. It would be a matter

Heritage Reporting Corporation
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of judgment.

MR. TURK: Well, we could ask -- the question is, did
he say something and the witness'’s answer is, it would be a
matter of judgment. Is that a representation Mr. McLoughlin
said that or that's your understanding of how a solution would
be reached?

THE WITNESS: (Thomas) I represent to you that Mr.
McLoughlin said very directly that you have to have some
judgment in here. He talked about at one point, it sure would
be nice if we had a number, we had a quantitative standard that
we could say that if a plan achieved this much dose savings it
was good enough; and if it didn’t achieve that dose savings it
wasn't good enough. And absent that you had to have some
judgment.

And he said that ne felt that the judgment should be
applied in terms of the NUREG-0654 planning standards, that
there would be some best efforts that wouldn‘t be good enough,
if they weren’t good enough in terms of a specific A through P
or subelement of A through P planning standard.

(Continued on next page.)
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BY MR. OLESKEY:

Q Did anybody say anything about changing the agency'’s
position or a change in the agency’s position?

A (Thomas) Yes.

Q What was that?

A (Thomas) They were talking about developing --
change testimony that would address the -- something along the
lines of what, at least some people call the "best efforts
approach" or as Mr. McLoughlin I believe summarized it as the
"best reasonable dose savings considering the nature of the
site. "

That we would say in the testimony that it'’s
conceivable that the Seabrook site would be adequate, but that
it would definitively be inadequate if there was no plan for
sheltering the beach population. Plan for sheltering, and I
believe we were talking about the beach population. Yes, we
had to have been talking about the beach population.

MR. TURK: I’'m sorry, 1 didn’t hear who it ‘s who
made that statement.

THE WITNESS: (Thomas) Specifically who? This is in
my -- the portion of the notes that is summarizing the meeting
and I don’t know who specifically said it. This is in the end
of the meeting where we're reaching consensus.

MR. TURK: It could have been you?

THE WITNESS: (Thomas) No, no. It could not have

Heritage Reporting Corporation
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been me. It was not me. I was -- at this meeting I was mostly
listening and occasionally interjecting with a question. But
I -~ that is not my statement.

MR. FLYNN: Mr. Oleskey -~

MR. OLESKEY: Yes.

MR. FLYNN: I beg your indulgence for a moment. I
assume we ‘ve already had this -- at the beginning of this line
of questioning Mr. Thomas identified one of the participants as
William Cumming, but he says his notes indicate he was not
there, but apparently indicates that that was not the case.

Could I ask you the favor of having the witness clear

that up.
MR. OLESKEY: Sure.
BY MR. OLESKEY:
Q Mr. Thomas, do you want adopt that as a question?

A (Thomas? Yes. As I said, I was testifying totally
from memory and my notes certainly are better than my memory on
this, on this meeting; and I'm convinced that Bill Cumming
wasn’'t there unless Bill Cumming told me he was there, and 1
somehow didn’t -- I missed his name. But I believe I
accurately wrote Jdown who was at the meeting at that time and
his name is not on here.

MR. FLYNN: Thank you.
BY MR. OLESKEY:

Q Had you begun to say that some Kind of consensus was

Heritage Reporting Corporation
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evolving at the end of the meeting?

A (Thomas) Yes. Yes, indeed.

@ What was that?

A (Thomas) That there would be a change to the
testimony and it would -- we would be talking about it in terms
of reasonable assurance as a -- the best reasonable dose
savings considering the nature of the site. That was what my
understanding was.

Q All right. As yuu heard that standard being
articulated by Mr. MclLoughlin at this mceting, how did it
differ from the way reasonable assurance had been employed by
the agency in connection with the preparation of the testimony
in June or September?

B (Thomas) It was -- at variance with what we had said
before on a very, very Key paint. Because what this line of
logic was, was that, in essence, that we start by accepting the
site that we're given. And then we do the best we reasonably
can with the site that we have in terrs of emergency
preparedness planning, we encourage the State to develop the
best possible plans in accordance with the NUREG-0654 A through
P standards.

We ignore any recommendation along the lines that
FEMA had once made in REP-3 for consideration of additional

road construction or ramp construction. |

We jus*t focus on doing the best emergency plans that
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can be consgidering the nature of the site.

Previously --

JUDGE SMITH: Before you go previously, could I
inquire, did you intend to say that you make the best effort
with respect to the standards A through P or did you meet those
standards?

THE WITNESS: (Thomas) I think the implication, as I
understood it, that was not clear from the -- well, it was
clear to me from the discussion. I°'m not saying it necessarily
would have been clear to everybody. But based upon previous
discussions in the meeting, it was clear to me that what we
were talking about was, you had to meet the A through P
standards unless the area where you didn’‘t meet the A through P
stancards was something that we considerec minor and not a
major problem.

But the A through P standards, as many people read
them, don’t in any way make a reference to the length of time
of an evacuation or the nature of the evacuation; that sort of
thing. And wouldn’t lead you to think about additional road
construction.

And this was different than some of the discussions
we had had earlier on in June and August and in September and
October where we snid that FEMA, from the point of view of our
regulatory finding of a reasonable assurance in adeouate leve!

of safety -- pardon me -~ did not have to just accept the site
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Mr. Keller, Mr. Baldwin’s work of that, of the fall of ’'87, or
any other articulated reason or series of reasons why this view
was the way the agency intended to move?

A (Thomas) I'm looKing for -- I remember Dave saying
this, and it’s here in the notes and unfortunately it doesn’t
expand other than I have a notatiocn that he explained nore
about it. Dave McLoughlin says, "Look, my thinKing has changed
since Jurne, I have increased Knowledge." And I have a littie
symbol in there that indicates that he went on and said more
about that, I don’t remember what he said.

I could speculate for you on what he said, but I°‘d
prefer not.

Q Was there anything from Keller or Baldwin or anybody
else, this technical information that was new, since the work
they had done that fall that you had discussed at late October?

A (Thomas) 1 can’t think of any right now. I don't
believe 80, no.

Q Were there any new facts that the agency deemed to be
important about the Seabrook site which had come to its
att=sntion between June 4th and this meeting on January 5th,
1988 which were discussed at this meeting?

MR. TURK: Your Honor, I’'m going to object as being
cumulati.=. That line was followed with the FEMA witnesses. I
don’'t see that it’'s a very good use of time to repeat the same

thing.
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JUDGE SMITH: Well, he’s hopirg, I would expect, to
establish different answers.

MR. OLCSKEY: Yes. I think in fact the answer will
be -- probably be consistent here, but have s different
witness, and he has notes and 20 on. So I think I'm entitled
to ask him the question.

MR. TURK: 1It'’'s cumulative.

JUDGE SMITH: 1It'’s cumulative from one panel to the
next, you mean, or from this witness from previous answers?

MR. TURK: My recollection of the FEMA testimony is

it did not have new information, they simply had better

o

thinking of the whole -~
JUDGE SMITH: Overruled,
MR. TURK: [ won'’t testify.

THE WITNESS: (Thomas) I think the principal input

we had was guldance from the Nuclear Regulatury Commission, and

that's noted in my notes as saying that NRC says there'’s no
quantitative standard. And I believe that's making reference
to the Board ruling in Sholly-Beyea.

There was -- I think it was a matter of logic. I
mean, there was -- there had been a, I think it's fair tc say,
a tug of war in June, June of '87 about what we would say in
our testimony.

And Mr. Cumming has testified to that, that he

indicated that he agreed that the -- what became the FEMA
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position on contentions, and what became the prefiled testimony
was legally correct, but that he disagreed with it because he
felt, as I understood it, that the standard we were applying
just didn't give adequate notice to the utility. He may have
had other reasons as well.

And at this meeting, again, I see Ceorge Watson as an
attendee saying, look, we're going to get Killed if we'’re going
based upon judgment alone.

And we were talking about what would be the
alternative to saying that we were just going on judgment. If
we could go back to just the A through P standards and our
judgment as to whether each individual element and subelement
of A through P was met, that that was a place that FEMA would
te subject to -- well, George said, we're going to get Killed
if we L it, so obviously we’'re safer if we just stick with A
through P.

Dave MclLoughlin saying, lookK, there are no minimized
== no minimum specified dose savings. There are no minimum
ETEs, and there’s no requirement for shelter. And that he ‘s
therefore defining reasonable assurance in a certain way.

And what he talked about was, early in the meeting,
was whether there was a mechanism in place for carryin: out an
emergency plan to cover a range of accidents. And that, as we
went on we distilled that down to what I've testified before to

the -- the best reasonable dose savings considering the nature
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of the site.

I can lead you through how we came to that. We
talked about best efforts. We talked about how best efforts is
sometimes actually a higher standard than what we’'ve used,
because we 've approved emergency plans that had a number of
inadequacies in them, but we felt that it was a reasonable
level -- a reasonable assurance ¢t an adequate public
protection. It wasn’t necessarily the best that a State could
do, but it was reasonable assurance of adequate safety.

And we talked about how best efforts could be a lower
standard, too, than what we had heretofore used as a reasonable
assurance of adequate public safety, that it was something that
was different in terms of a logic that we had used heretofore.

BY MR. OLESKEY:

F] What was your understanding from the meeting of what
the agency was going to do thereafter with respect to its
testimony on the beach pupulation?

A (Thomas) I understood that there were going to be
major changes developed for the testimony on the beach
population based on this best efforts or the best -- or the
best reasonable dose savings concept.

Q Did you have any discussions with agency lawyers
after the meeting about your views on the different standard
that you heard being articulated in the meeting?

A (Thomas) Yes, 1 did. I thought about it a lot and
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what I came up with after thinking about it, and I discussed
this with Attorneys Flynn and Watscn, was that, in essence,
that I felt and I explained to them in detail why I felt so,
that this best efforts approach was different than our official
agency policy as articulated in the Christenbury memo which had
been endorsed by the general counsel of the agency.

I felt, as I read those memos that more than best
efforts was needed. The best efforts wasn’t the point, it was
the reasonable assurance of adequate public safety.

And basically 1 said, look, I'm tired of being the
bad guy on this, this is a legal issue and I really have to
inzist on you carrying the ball on it. And what 1 understood
was, they agreed with me that, yes, they had to go back and
revigsit this with Grant and Dave after --

Q Revisit what, Mr. Thcmas?

A (Thomas) Revisit the decision that the agency
position would be this best efforts or best reasonable dose
savings.

Q You felt that a decision that, whatever it was, eight
or ten agency officials had reached with the lawyers, was going
to be revisited based on what you told Watson and Flynn after
the meeting, is that your testimony?

A (Thomas) Perhaps not so much based on what 1 had
told them, but based upon the analysis that I had given them

and then looKing at the Christenhury-Spence Perry memos, and as
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I understood it, agreeing with my analysis that, yes, what had
been done at the meeting on the 5th of January was really not
legally acceptable.

Q Okay.

A (Thomas) That was my understanding, again.

Q Okay. 1 want to direct you now to the RAC meeting of
the 7th and the 8th --

JUDGE LINENBERGER: Excuse me, sir, before we go to
another meeting. Mr. Thomas, you testified with respect to
this meeting, 1 believe you told Mr. Oleskey you were told to
attend that meeting or invited, I'm not sure which word you
used, but my question goes to, by whom?

THE WITNESS: (Thomas) Your Honor, I'm sorry, I have
absolutely no recollection. It was my normal practice in off
weeks from the Seabrook hearirgs to be in Washington. And I
don’'t remember if I was specifically told or invited to be at
this one or if it was just that I was going to be down there
anyway. I’'m totally drawing a blank on it.

JUDGE LINENBERGER: Okay. I thought 1 heard you say
to Mr. Oleskey that you were told or invited, and maybe I'm
wrong here, but I --

THE WITNESS. (Thomas) When I go to Washington 1
always have to be invited to go. I mean, one way or another.

I just don’t go. And I don‘t remember any specific language

from anyone saying, we want you here at such and such a time.
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T coula go back and dig through my notes and my travel logs and
figure out how I came to be there, but I just don’‘t remember.

BY MR. OLESKEY:

Q When you say, you have to be invited, dc¢ you mean
because you'ire government employee, somebody above you has to
authorize your trave! on official business; is that the
substance of what you're saying?

A (Thomas) Yes, exactly.

Q In other words, DickK Krimm or Henry Vickers or
somebody else?

A (Thomag) It would be Henry Vickers and I have to
have a reason to go there, which is usually that somebody wants
to see me.

Q Okay. Turning to the RAC meeting of the 7th and 8th
of January --

JUDGE SMITH: All right. Do you want to take a mid
morning break, 10 minutes, please.

MR. OLESKEY: That's fine. Let me say something
before we break, that I said before and now that we're at the
point of the RAC meeting, it’s appropriate again.

I'm willing to have the transcript of the so-called

deposition offered in lieu what 1 believe would be repetitive

testimony.
JUDGE SMITH: The transcript of --

MR. OLESKEY: The so-called deposition that the Board
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presided at --

JUDGE SMITH: Right. Yes, all right. Yes.

MR. OLESKEY: -~ in January right after the meeting.

JUDGE SMITH: Yes. All right. What is the pleasure
of the parties on that, there was quite a bit of time spent.

MR. TURK: It'’s rather lengthy testimony.

JUDGE SMITH: What?

MR. TURK: 1I’d need to review that transcript before
I could pass judgment c¢n the offer.

MR. DIGNAN: 1'd rather have him questioned now, Your
Honor. That was the trouble, it was a deposition. I felt I
couldn’t object, I couldn’t raise Cain when I wanted to, and
I'd rather have him question it out right here.

MR. OLESKEY: Well, I could offer it and they could
question him out as much as they want about anything else.

MR. DIGNAN: No. No. That -- we went along with
that procedure on the basis the Board told us it was a
deposition, and that'’'s all it was. So you can ask the
questions,

MR. OLESKEY: So be it.

JUDGE SMITH: All right.

(Whereupon, a brief recess was taken.)

(Continued on next page.)
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JUDGE SMITH: Ms. Sneider, I -otice your motion to
file rebuttal testimony states that the testimony is currently
being prepared.

Have you informed the other parties as to who the
witness will be?

We won’t even think about entertaining any motion.
When you made that identification of a witness, the first think
you've got to do i3 tell people about it.

MS. SNEIDER: 1I'll be prepared to