


Seabrook Nuclear Station and the Massachuse!ts communities
+,ing within the Seabrook plume exposure pathway Emergency
Planning Zone." (Notice of Prehearing Conference, ASLBP No.
82-471-02-0L). Prior to the conference, three Intervenors
Jjoined in a "Motion of the Massachusetts Attourney General,

SAPL and NECNP for Adoption of an Agenda." Intervenors there

declared:

"The Mass AG intends to file a declaratory judgment in
the courts of Massachusetts seeking a determination that
the contemplated delegation of authority as described in
the SPMC is unlawful. This issue is one of first
impression in the Commonwealth, invelves an
interpretation, jinter alia, of provisions of the
Ma3isachusetts constitution, and requires knowledge and
expertise in state law."

Motion at p. 6~7., Intervenors then followed with several

reasons why "(t)his Board should not consider addressing

these legal issues for itself...." Motion at p. 7.

The Board, in its Memorandum and Order (Following
Prehearing Conference), ASLBP No. 88-558-01-OLR (August 19,

1988), slip op. at 10, denied for the time being "that aspect

of the motion which would have us suspend litigation of the

legal authority issue pending a state-courx judgment." 1d.

In line with the Board's expectation,’ this memorandum is

? The Board noted that it expected that "the entire
matter may be properly briefed and considered in connection
with Applicants' forthcoming sumnary disposition motion."

Memorandum and Order Ang Conference) ASLBP
No. 88-558-01-OLF (August 19, 1988), slip op. at 10.




directed to Applicants' motion for summary disposition and
the forbearance issue raised by Intervenors' motion.

I. THE LICENSING BOARD SHOULD GRANT APPLICANTS' MOTION FOR
SUMMARY DISPOSITION ON JOINT INTERVENOR CONTENTIONS 44A

Joint Intervenor Contention 44A states:

"The SPMC contemplates an unlawful delegation of
the police powers of the Commonwealth by State
and/or local officials to an unincorporated
association or organization itself formed and
maintained by a division of a bankrupt foreign
corporation not licensed to do business in the
Commonwealth. Activities envisioned for this
entity are yltra vires under the relevant states'
corporation laws. As a debtor-in-possession,
PSNH's activities outside the ordinary course of
business -- such as being the unlawful delegatee of
the police powers of a sovereign state -- require
prior approval of the bankruptcy court having
jurisdiction over the debtor's estate. Without
such approval these activities are not permitted
under the Bankruptcy Code. As a corporation not
licensed to do business in Massachusetts, PSNH and
its division NHY are not authorized to engage in
the contemplated activities - j.e.,, act as the
delegatee of the police powers of Massachusetts.

In sum, the SPMC can not be "generally follow[ed)"
by the relevant governments because it contemplates
an unlawful delegation of power to an apparent
entity behind which operates a corporation not
licensed to engage in the contemplated activities
in Magsachusetts and not authorized to do so by the
court which now supervises it. Further, the
activities themselves are yltra vires under the
laws of New Hampshire and Massachusetts."

Similarly, Joint Intervenor Contention 44B declares:

"To the extent that Mode 2 of the SPMC conteaplates
the substitution of Applicants for state and local
governments in carrying out an emergency response,
it violates the emergency planning rule and
Massachusetts state law."
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A. The CDA contemplates participation by private
AUSHOFIEY Veatad-in hin by the Lesiaistorert e

In Basis A.1 Mass AG asserts that "[n)either the CDA
[Civil Defense Act) nor the Massachusetts RERP provide any
basis whatscever for a delegation of police powers by the
Governor or his 'designee' to a foreign private corporation."
This assertion 1s incorrect. Contrary to Mass AG's
declaration, the CDA expressly contemplates participation by
private parties and permits the Governor to delegate thu
authority vested in him by the legisla%ure.

The Civil Defense Act, in Section 4, invests in the
Governor the "general direction and control of the civil
defense agency." 1950 Mass. Acts 639.° The Act provides
that the Governor "shall be responsible for carrying out the
provisions of [the Act) and may assume direct operatiovnal
control over any or all parts of the civil cefense function
within the Commonwealth."® Id. However, he may also
"cooperate with the federal aovernment, and with other states

and private agencies in all matters pertaining to the civil

5 See copy att. shed as Exhibit “A".

6 Sect.on 5 of the CDA invests in the Governor the
authority to proclaim a state of emergency. One of the
circuastances in which the Governor is authorized to preclainm
A state of emergency is "whenever the accidental release of
radiation from a nuclear power plant endangers the health,
safety, or property of people of the commonwealth." The
Governor may exercise considerable power and authority after
a state of emergency has been proclaimed.







working out of details to some officer or commission, whose
acts in pursuance of the general plan, although legislative
in character, are valid." Id. Another such instance, but in
respect of executive power, is that which is contemplated by
the spMc,’

Subsequent case law makes it clear that authority
rormally exercised by the government may be delegated to
private persons. Diloreto v. Eireman's Fund Insurance Co.,
383 Mass. 213, 246, 418 N.E.2d 612, 614 (1981) ("The
legislature may likewisa delegate authority to a private
person in order that he may fulfill duties which are public
in nature . . .."): Arlingten v. Board of Conciliation and
Arbitration, 370 Mass. 769, 777, 352 N.E.2d 914, 920 (1976)
("The delegation does not fail in that it was conferred on a
‘private person.'. . . a perscn may be deemed a public
official where he is fulfilling duties which are public in
nature, 'involving in their performance the exercise of some
portion of the sovereign power, whether great or small.'")
Even if a person is not fulfilling a duty that is public in
nature, authority may be delegated to & private parson.

Riloreto at 614-615 ("delegations to private person are

7 What is more, as noted in the discussion of Basis
A.1, the Leqislature has specifically permitted the Governor
to delegate the authority vested in him by the CDA.







experienced skindivers."): ch., 35, § 5 ("Cities by ordinance
and towns by by-laws may provide for the removal of snow and
ice from sidewalks within such portions of the city or town
as they consider expedient by the owner or occupant of land
abutting upon such sidewalks."): ch. 31, § 48 ("The following
shall be exempt from the civil service law and rules . _—
laborers employed in the state department of public works . .,
» for the removal of snow from and the sanding of the
highways and airports of the commonwealth . . . and such
temporary employees in such department as required during and
following a disaster or period of extreme danger when as
authorized by the governor.")

Thus, there is ample precedent for the Legislature to
delegate or authorize the delegation of authority to privite
persons in times of emergincy. The delegation contemplated
by the SPMC, again, is just one more evample. Mass AG's
position implies that the stututorily created power to
respond to all the emergencies enumerated above would be
eviscerated as well. It simply is not, and indeed could not
be, the law of Massachusetts that the government cannot
empower private pa: ties to assist in responding to emevrgency

situations.






Such an arqgument is absurd. NRC licensing is a requisite of
Seabrook Station's operation. Radiological evergency
response plans and their implementation are, n turn, an
intevral part of licensing. Thus, any commituent by New
Hampshire Yankee of resources to respond in the Commonwealth
of Massachusetts to protect the public cannot possibly be
outside of the ordinary course of New Hampshire Yankee's
business.

Even if that were so, Interveno: "' argument would still
be absurd. First, any authorization as could be necessary
would be forthcoming. Second, it strains one's credulity
that, in case of an actual radiological emergency, PSNH would
be required to petition the Bankruptcy Court before using

resources to act in response.

Basis C asserts thac PSNH is a foreign corporation doing
business in the Commonwealth and thus “is statutorily
required to file a certificate or report of condition with
the Secretary of State pursuant to M.G.L. ¢. 181, § 4
identifying those activities in which it is engaged in the
Tommonwealth." Based on this assertion, Mass AG concludes:
“In short, the present activities of PSNH with regard to

esergency planning are not presently authorized by law."







NHY-ORO, the NEPOOL Act? in any event would exempt either
entity from Chapter 181's regquirements.

Secticn 4 of M,G.L. ch. 164A allows foreign electric
utilities tu "construct, purchase, operate, maintain, use,
own, mortgage, lease, sell, dispose of or otlerwise
participate in electric power facilities or portions thereof
within this commonwealth . . ." without qualifying to do
business as a fureign corporation under M.G.L. ch. 181. For
the purposes of Section 4, “"alectric power facilitie." are
defined as "generating units rated twenty-five megawatts or
above, und transmission facilities rated sixty-nine kilovolts
or above which have -aen designated in writing as pool or
pool-planned facilities under tne New England power-pool
agreement." M.G.L. (1986 ea.) ch. 164A, § 1. Seabrook
Station has been so designated.

Section 4 clearly permits the type of activities
contemplated in Massachusetts by the SPMC. Section 4 is not
limited to those parts of the facility that generate and/or
transmit power. The express inclusion of the language "or
portions thereot" demonstrates that the drafterss envisioned
more than just the generating and transmission in the

abstract would b¢ exempt from qualificatioen. It goes without

® This Act, M.G.L. (1986 ed) ch. 164A, §2, authorizes
domestic electric utilities to enter into a New England Power
Pool Agreement.
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within 18 days); gsee also, National Fertilizer Co. v. Eall
River Five Cents Savings Bank, 196 Mass 458, 462, 82 N.E.

671, 673 (1907) ("The effect of the statute is, therefore, .

to stay proceedings until the temporary disability is
removed which can be done at any time after, as well as
before, resort to the courts".) Mass AG has not shown that
any alleged failure to comply with Chapter 181 could or would
interfere with the implementation of the SPMC.

In sum, Intervenors have failed to advance any valid
legal reason in support of their position that the SPMC
contemplates an unlawful delegation of the police powers of
the Commonwealth. Not only is such delegation contemplated
by the CDA, but Massachusetts case law, includiny the case
cited by Mass AG, has stated clearly that this authority may
be delegated to private persons. Moreover, without reaching
the question of what, if anything, turns on it, the NHY-ORO,
and for that matter, PSNH and NHY, are not subject to Chapter
181's requirements. What's more, even if NHY were not exempt
from Chapter 181, that Chapter is not structured to prevent
NHY from continuing to conduct its SPMC-related activities

within the Commonwealth for reason of an initial nen-

compliance,







» 106 8, Ct., 3245, 3258 (1986)
(agency determination of state law claims not
narrowly linked to agency's federal claims'
jurisdiction 'may create greater constitutional
difficulties')."

As set forth in detail below,!! none of these reasons
provide any basis for this Board to refrain from addressing
the legal issues raised in Joint Intervenor Contentions 44A

and 448,12

A, wxm_u_xmLummulm_dsn_nn
fall within any abstention doctrine.
R ottled
questions of state law.

Intervenors cite Section 4246 of Wright & M.ller,

Federal Practice and Procedure, for the propesition that "a

'1 Intervenors' assertion that "(t]his Board has no
expertise in these matters" hardly deserves comment. The
delegation of authority issue is a question of law. One can
only wonder how Intervenors can assert thst a Board comprised
of judger. does n. have the expertise to decide such a
question

12 \s a threshold matter, Intervenor's position is
logically inconsistent and hence untenable. Given
Intervenors' assertion that this Board cannot adjudicate he
substance of the contentions, the contentions must be
dismissed. Under NRC practice Intervenors may propose
contentions alleging that an emergency plan is inadequate as
a plan. If a contention alleging some impediment to the
implementation of the plan is admitted, it must necessarily
be litigable by the Board which by law must dispose of the
contention. Correlatively, if the impediment in a given case
is something that Intervenors contend the Board cannot
resolve. then, by definition, the Board cannot sustain Lie
contention. Consequently, as soon as this is determined by
the Board, the contention is rendered moot and must be
dismissed,

17




federal court would commit reversible error if it did not
abstain from reaching an unsettled issue of state law
'raising constitutional or statutory issues of a public
nature.'" Intervenors' argument is wrongfully premised.
Contrary to Intervenors' assertion, Massachusetts law
regarding delegation of authority is, in fact, settled. (See
summary disposition discussion gupra.) When state law is
Clear abstention becomes meaningless. Wright & Miller, §
4242 at 35-40; Kusper v. Pentikes, 414 U.S. 51, 85 (1973)
("the doctrine of abstention 'contemplates that deference to
state court adjudication only be made where the issue of
state law is uncertain'"); Richard v. Thurston, 424 F.2d
1281, 1282 (1st Cir. 1970) (abstention inappropriate because
a case comtaining similar facts clearly suggested how courts
Oof Massachusetts would have ruled).

Even if the law were unsettled, Intervenors' reliance on
Section 4246 is misplaced., Section 4246, dealing with
abstention in private litigation merely to avoid having to
decide difficult questions of state law, is inapplicable in
this case. Wright & Miller, § 4246 at 104. As (correctly)
characterized by Intervenors, the delegation of authority

question involves “issues of a public nature.*!) The only

13 Moreover, even if this were a situation of the type
contemplated by Section 4246, most courts that have
confront: the issue have held that the difficulty of
determining state law is not in itself a sufficient ground

18-




cases that involve constitutional or statutory issues of a
public nature are those that fall within so called "Pullman-
type" abstention or "Burford-type" abstention. As seen

below, Pullman-type nor Burford-type abstention are
appropriate with respect to Joint Intervenor Contentions 44A

and 448B.
2. Pullman type abstention.

Under Pullman-type abstention, a federal court “may,
and ordinarily should, refrain from deciding a case in which
state action is challenged in federal ccurt as contrary to
the federal constitution if there are unsettled questions of
state law that may be dispositive of the case and aveid the
need for deciding the constitutional question." Wright &
Miller, § 4242 at p. 230; Hawall Housing Authority v. Midkiff,
467 U.S., 229, 236 (1984) ("federal courts need not abstain on
Puliman grounds when a state statute is not ‘fairly subject
to an interpretation which will render unnecessary'
adjudication of the federal constituticnal question®) .

The delegation of authority issue is not one that would
invoke Pullman-type abstention. No state action is here
challenged as being contrary to the federal constitution,

for abstention., Wright & Miller, § 4246 at 113;

' v. U.,8,, 424 U.S. 800, 816
(1976) (“the mere potential for conflict in the results of
adjudications, does not, without more, warrant staying
exercise of federal jurisdiction").

-19-



Resolution of any unsettled questions of state law will not
avoid the need for deciding a federal constitutional
question. Moreover, state law in this area is settled.
3. Burford-type abstention.
Burford-cype abstention is also inappropriate. Burtord-
type abstention is intended "to avoid needless conflict with

the administration by a state of its own affairs." Wright &

Miller, § 4244 at p. 81; see also Planned Parenthood League
of Mass. v. Bellotti, 608 F. Supp. 800, 809 (D.C. Mass. 1985)
("Burford abstention lias come to be described as a doctrine

requiring a federal court to abstain 'in order to avoid
needless contlicts with the administration by a state of its
own affairs'"). However, if federal law hag preempted a
state's regulatory authority, Burford-type abstention is not
warranted. Wright & Miller, § 4244 at 93-94. Moreover,
"there is . . . no doctrine requiring abstention merely
because resolution of a federal question may result in the
overturning of a state policy." Zablocki v. Redhail, 434
U.S. 374, 379 n. 5 (1978). Were state law to be as portrayed
by Intervenors, it conceivably would so interfere with the
ability of the utility to implemenc its avacuation plan, as

to be preempted by federal law, c¢f. Long Island Lighting Co.
v. County of Suffolk, New York, €28 F.Supp. 654, 664

(E.D.N.Y. 1986) ("It i1s manifestly clear from an examination

of the legislative history . . . that Congress by no means



intended to allow local governments to frustrate or impede
the NRC's ability to evaluate a utility's RERP, either
passively, through non-acquiesence, or actively, through a
prohibition . . + "), and Burford-type abstention is not
applicable.

Limitations on the doctrine, liowever, do not rest solely
on preemption. Even if the delegation of legal authority
issue were not preempted by federal law, Burford-type
abstention would not be appropriate because the Board's
decision in this case would not needlessly conflict with the
administration by a state of its own affairs within the
meaning of Burford-type abstention. Unlike Burford v. Sun
Qil Co., 319 U.S. 315 (1943), the Board's decision will not
interfere with an elaborate state regulatory review system.
The Board is merely being asked to make a precictive ruling
as to whether Applicants' ability to comply with federal
requlations would be barred by settled Massachusetts law. As

such, a state court could not do anything that the Bnard

cannot do. See Medical Malpractice Joint Underwriting
Assoclation of Rhode Island v. Pfeiffer, 832 F.2d 240, 244

(1st Cir. 1987) (State courts were "not a part of a
regulatory process and process(ed) no special powers not
possessed by the listrict court to correct any constitutional
problems with the [Insurance) Commissioner's order (denying a

rate hearing)").




8.  Massachusetts courts have no jurisdiction to decide
the Jelegation of legal authority issue.

Abstention is particularly inappropriate in this case
because there is no sourt in favor of which the Board could
abstain.

The New York Court of Appeals, applying New York law in

Cuemo v. Long Island Lighting Co,, 71 N.Y.2d 349, 520 N.E.2d

546 (1988), declined to issuc what it determined would be an
advisory opinion as to whether the utility was without
authority under s.ate law to implement the radioclogical
emergency plan and that implementation would be an illegal
usurpation of the government's police power. The court
reasoned that because the potential for encroachment by the
utility "is contingent upon unfinished Federal administrative
decisions," id. at 355, the authority issue presented a
"nonjusticiable dispute." Id. The court concluded:

"There can be no doubt that the substantive
question of whether any Emergency Plan for the
Shoreham nuclear power plant is feasible and
implementable presents highly important and
emotional issues of public policy and safety. As
to all aspects of this guestion, however, it is the
NRC, subject to judicial review in the Federal
courts, who will speak 'the rule or sentence'; any
decision in the present case, while it may provide
guidance and indeed be helpful to the NRC, would in
the end bind 'no one and settl(e) nothing.' What
the parties request, therefore, is a nonbinding
advisory opinion for the edification of the NRC.
This is not an exercise of the judicial function
and is outside the subiect matter jurisdiction of
this court."



Id. at 357-58 (citations omitted). As was the case with
Shoreham, the delegation of legal authority issue with
regards to the SPMC presents no live and certain controversy.
If asked to decide the delegation of legal authority
issue, Massachusetts courts would be faced with a
hypothetical coutroversy of a type which those courts have

repeatedly rafused to entertain. (Cole v. Chief of Police of

Fall River, 312 Mass. 523, 526, 45 N.E.2d 400, 401 (1942),
appeal dismissed, Cole v. Violetle, 319 U.S. 581 reh'g
denjed, 320 U.S. 810 (1943) ("The possibility that the same
issue might arise in the future and that it might be
advantageous for the parties to have their rights determined
in advance is not enough to call for the rendition of a
judgment, which the future might sh ' was of little practical

value and merely settled a matter that had become no more
than a theoretical dispute."): Massachusetts Assocjiation of
Independent Insurance Agents and Brokers, Inc. v.
Commissioner of Insurance, 373 Mass., 290, 293, 367 N.E.24

796, 799 (1977) ("controversy in the abstract is not
sufficient to allow a plaintiff to invoke the declaratory
judgment remedy.")

Any opinion by the Massachusetts court would amount to
an advisory opinion. QDRuane v. City of Quingcy, 350 Mass. 59,
61, 213 N.E.2d 250, 252 (1966) (“"The absence of any factual

allegations that there is a live controversy ... leaves the




petition as no more than a request for an opinion on the
constitutionality of the statuty."); Ashcroft v. Mattis, 431
U.S. 171, 172, 97 S.Ct. 1739, 1740, reh'g denied, 430 U.s.
915, 97 s.Ct. 2990 (1977) (quoting Aetna Life Insurance Co.
V. Hartworth, 300 U.S. 227, 242, 57 s.Ct. 461, 465 (191317)
("For a declaratory judgment to issue, there must be a
ispute which calls, not for ar advisory opinion upon a
hypothetical basis, but for an adjudication of present right
upon established facts."),
Massachusetts, unlike New York, permits advisory
opinions, but only under certain very limited circumstances:
"Each branch of the legislature, as well as the governor
or the ~ouncil, shall have authority to require the
opinions of the justices of the supreme judicial court,
upon important questions of law, and upon solemn
occasions."

Mass. Const. part 2, ch. 3, art. II. Advisory opinions,
however, may only be issued under the circumstances provided
in the Massachusetts Constitution. opinion of the Justices
£0 the Senate, 383 Mass., 895, 914, 424 N.E.:zd 1092, 1106
(1981) ("Our duty regarding opinions to a branch of the
Legislature is both defined and limited by the Constitution

« + + ") Answer of the Justices to the Council, 362 Mass.
914, 916, 291 N.E.2d 598, 600 (i973) ("Not only does the
constitition define the extent of the duty of the Justices to

furnish opinions, but it also limits their right to express




them.") None of these circumstances arise in the context of
the delegation of authority issue,.

In order to issue an advisory opinion there must be both
an "important question of law" and a "solemn occasion."
Answer of the Justices to the House of Representatives, 373
Mass. 898, 901, 367 N.E.2d 793, 795 (1977) ("Irrespective of
the impact of a particular question presented, . . . we
ordinarily confine the rendering of such opinions only to
solemn occasions.")

The delegati.on of authority question does not rise to
the level of a "solemn occasion" both because (1) the
Governor is not under a present duty to act on the gquestions
before him, Answer of the Justices to the Governor, 364 Mass.
838, 844, 302 N.E.2d 565, 569 (1973) ("The Justices have
often reiterated that they will answer questions only
respecting pending matters in order that assistance may be
gained in the performance of a present duty."); Answer of
the Justices to the Council, 362 Mass. 914, 916, 291 N.E.2d
598, 599 (1973) ("We cannot answer the guestions Fosed
because there is no present duty confronting the Council as
to the performance of which it is in doubt.") and (2) because
the Supreme Judicial Court cannot answer abstract
hypothetical questions. [d. at 570 ("A second limitation on

our authority to give advisory opinions, closely related to

the 'present duty' requirement, is that we cannot answer




abstract questions of law or hypothetical questions.");
Qeinion of the Justices to the Governor, 373 Mass. 915, 922,
371 N.E.2d 422, 426 (1977) (contingent, future legal question
beyond proper function to answer under advisory
jurisdiction). As a consequence, the Supreme Judicial Court
does not issue advisory opinions with respect to the
construction or constitutionality of existing statutes.
Qeinion of the Justices to the Senate, 397 Mass, 1201, 1206,
493 N.E.2d 859, 862 (1986) ("Questions as to construction or
constitutionality of existing stitutes do not present a
'solemn occasion.'") Mass AG, however, has only cited
existing statutes and case law in support of his contentions
that the SPMC contemplates an unlawful delegation of police
powers,

Finally, even if the Supreme Judicial Court were to
issve an advisory opinion, it would not be binding or. this
Board or on any court. loring v. Young, 239 Mass. 349, 1361,
132 N.E. 65, 68 (1921) ("It often has been decided that an
opinion formed and expressed under such circumstances is
liable to incorrectrass and must be regarded, not as
conclusive and binding, but open to reconsideration and
revision . . . ."); Bowe v. Secretary of the Commonwealth,
320 Mass. 230, 245 n.1, 69 N.E.2d 115, 126 n.2 (1946) ("But

such advisory opinions are given by the justices as

-26-
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individuals, not by the court. They are not judicial
decisions and are not binding upon the court as precedents.")

Thus, any attempt by Mass AG to seek a state court
determination of the legal authority issue would amount to an
attempt to obtain an impermissible advisory opinion = an
opinion that, even if granted, would not be binding on this
Board.

+ Gertification has no application to the legal
cmnm:.x_xnn

Intervenors later suggest that "the Court of Appeals
would likely certify this issue to the courts of the
Commonwealt . as part of its review of the legal issues before
s* " This argument proves too much. By arguing that the
Court of Appeals would certify the delegation of legal
authority issue to the courts of the Commonwealth,
Intervenors have conceded that the Court of Appeals would
have jurisdiction to decide this issue. It necessarily
follows that the agency would also be competent to decide the
question in the first instance (to the extent necessary to
resolve the contention).

Intervenors' prediction as to the likely conduct of the
Court of Appeals further demonstrates their confusion with
respect to the law of abstention., As discussed above,
Burford-type abstention is the only abstention doctrine

remotely relevant to the delegation of legal authority issve
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but which is nevertheless not applicable for the reasons
stated. Moreover, to the extent that Intervenors clainm
Burford-type abstention, "certification has no application",
Wright & Miller, § 4248 at p. 153, because that doctrine
contemplates removing a case from federal court entirely
rather than have the federal court apply the state court's
answer to a question of state law.

0. Ihl_L1Qlnllnﬂ_l9Axd_Il!_dlQ#ﬂl.&hl_llﬂll_lulhﬂlllx

issue without overstepping its jurisdiction.

Intervenors assert that "[t)o the extent that [the
Board) reached beyond its limited jurisdiction to decide
issues of state law, it may well overstep the constitutional

limits of its Congressional jurisdictional grant."

Intervenors cite Northern Pipeline Construction Co. v.
Marathon Pipe Line Co., 458 U.S. S0 (1981), and Commodity

Futures Trading Commission v. Schor, 478 U.S. 833 (1986), for

this proposition.

Intervenors' reliance on Northern Pipeline and Schor is
misplaced. Northern Pipeline involved the question of

whether the Bankruptcy Court could constitutionally
adjudicate state-created private rights - in particular,

whether a party had the right to recover contract damages.

Northern Pipeline, 458 U.S. at 56, In Sghor, the Court

examined whether a Congressional delegation to an agency to
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decide state law counterclaims was a violation of Article.
IIT. Schor, 478 U.S. a% 815-16,

Both Northern Pipeline and Sghor go to a different issue
than the one that must be decidad in this case. The Board is
not being asked to decide an independent state law claim.
Rather, the Board is being asked to make a predictive ruling
as to whether Applicants' ability to comply with federal
regulations would be proscribed by Massachusetts law. This
determination does not impermissibly impinge on the province
of the judiciary. It is simply a valid exercise of the
adjudicatory authority granted to the Board by Congress of a
Congressionally created substantive federal right. "'To hold
otherwise would be to defeat the obvious purpose of the
legislation to furnish a prompt, continuous, expert and
inexpensive method for dealing with a class of questions of
fact which are peculiarly suited to examination and
determination by an administrative agency specially assigned
to that task.'" Thomas v. Union Carbide Agricultural
Exoducts, 473 U.S. 568, 590 (1985) (quoting Crowell v.
Benson, 285 U.S., 22, 46 (1932)).

Intervenors have failed to state any valid reason why
the Licensing Board should net address the issues surrounding
Joint Intervenor Contentions 44A and 44B. Neither the
abstention doctrine cited by Intervenors, nor any other

recognized abstention doctrine, provide any basis for
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abstention in this case. Furthermore, as noted, abstention
would be meaningless because there is no court in favor of
which the Board could abstain. Finally, the cases cited by
Intervenors in support of their position that in deciding
these issues the Board will overstep the constituticnal
limits of its congressional jurisdictional grant are not only
factually disparate, they do not suppert Intervenor's

position in any case.

conclusion

For the above stated reasons, no material issues of fact
or law exist as to Joint Intervenor Contentions 44A and 44,
and Applicants' Motion for summary disposition should be

allowed.

Respectfully submitted,
T 4 }‘01/' o Plata ¢4
Thomas G. Dignan, Jr.
George H. lLewald
Kathryn A. Selleck
Jeffrey Penfield Trout
Jay Bradford Smith

Ropes & Gray

225 Franklin Street

Boston, MA 02110

(617)423-6100
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Construction of fallowt shelters Standards

Creation of defense connol Membership  Duties

Powers and duoties of governor, generally

Proclamation of state of emergency Power to selre or possess
personat and real property. Awards to owsers of sezed
property

Cwaperation with federal and wuster state authonites

Addtonal powers of governor during state of cmergency

F xecutive orders, general regulations, and wodten mstractnns
of governor Violatwns Penalties

Inconsstent laws, rules, regulations, ot

[Repealed |

Entrance upon private property to enborce certam laws, roles,
regulatuons, etc

Auxihary iremen and police

Civil defense clams board  Indessbec ation of anhary forees
and volunteers. Sarvivor benetits Procedare i bling clanns

Fmployee, detined
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12 Fosnty from covil halality for commonwealth perbetoe al suls
divivons o persies cngaged s ol defense aetivitses

LZA. lmmunsty drom owil labdity for owner of seal estate or
preminses wsed to shelte: persons dunng cack.y attack

13 Establishament of local ol defense orgamizztions  uties
Powers of pobiacal subdivassons dutinge disasters
14 Fawal covil delemse oty amzations to render mutuasl and

1S Appropiatins by pobitical subdivissons for bocal civil defessse
orgamzations Ccmuwmwealth and polita sl sobdivissons may
acept golts, grants, or loans for ol delense

SA dndclbtedacss wonrred by political subdivissons for payment of

b al civil delense orgamzation

158 Fwmanaal offces of political subdivisions to hle cnnual reperts
od l'l'l'wmn

1 Lutercommection of water distribution systems

I Utiization of state and local departments, agencws, officers,
and personncl

T6A  Admssstratimn of district conrits and municipal court of oty ol
Boston dunng state of emcrgency Traosfer of matters
from Boston mvensle «ourt

17 Crvrl dedense organizations to be apobits

18 Loyalty requirements of persons assoctated with civil defense
organmzatsons Oath

19 Severalalny

20 Conperation with governor and cvil defense divector Suprem
acy ol govermon's wrders, rules ond regulations

A Desgnated  substitutes  for  comumssioners  and  department
heads

208 Fubng criiam vacanows by governor withowt advice and
<umsent ol connol

A% Removal of certam officers by governor witbout advice and
consent of conncl

21 Fxpenditure of appropriations by cvil defense agensy

22 Incperativeness of act

’ 1. Definmions

In thes act, unless the context otherwise tegures, oo followsng
words shall have the lollowimng e ammgs

TCal defense” shall mean the preparazion for and the carmysg out
of 4l cmergency funciions, other than lunctions for whach sulitary
botces other than the vatsmal guasd are pramardy responsble, for
the purpose of mammnring and repaing mgury and damage resultng
irom duasters caused by attack, sabutage o wiher hostsle action, of

158
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by ot or other avil diturbance, or by bre, fhad, carthyuake or
wther natwral camses. Saud functions shall mcdude spectically, bt
without bautmg the generabity of the oregomg. trebghting and
police services other than the actual control wr suppressaon of st o
wither ol dasturchance, medical and bealth services, resoue, emgmens
g and  aw rasd  warmes  setvices, evacuation of  persons  from
strwcken areas, cmergony wellare services, commmnicatuns, & adadog
wal, chemucal and ather special weapons of defense, cmergency
ransportatwn, exetmg of progerly asagned fanctons of plant pro
tection, temperary restoration of pubbc wtility secvies and ther
functions. (1950, 639, § 1, 'ax 57 § 1)

et orgamzation for avil defonse” shall mcan an o gamzation
created s accordance with the provisons of thes act by state or Sal
authorty 1o perform becal ovd defense functions (1950, 639, § 1,
s, S 1)

§ 2. Creation of Civil Defense Agency and Office of Emer-
gency Preparedness, Term, Salary, Powers and Duties of Durec-
tor.

There s hereby created withun the excomtive branch of the com
monwealth 3 divsson of ovl defense 1o be known as the "ol
debense agency and offue of emergency preparednes”™ hevomabier
called the “cwvil delense agency”™, whack shall be under the directsom
of a duwector of ol delemse heremalier called the “duwectan™ The
govermer shall, with the advicr and consent ol the comncdl, apposnd
the dircctor 1o serve durning bus pleasure The dwector shall devote T
full tume 1o s duties snder thes act, shall aot hodd any other pubdn
office and shall secerve, sulygect 1o appropnation, such anneal salary
as the governor and cowsol approve He shall co vrdinate the actin
ties of all argamzations for awl delense withan the commonwealth,
and shall co operate and mamtan hason with ol dedense agemons
of other states and the federal government, shall, subipect 1o the
ducction and comrad ol the govermor, be the excontive head ol the
ol defense agency, and shall have sach additional asthorsty, dutas
and sesponsbalities authonized by thes act as may be prescnibed by the
governor, and shall be responsible to the povernor for carrymg ot
the program for avil defense of the commonwealth  The ducotos
may, withon the hats of the amount appropriated thorelor, apguant
such experts, clerks and other ascastamis as the work o1 the ol
delemse ageacy may sequire and may remove thom, and may make
such expenditures as may be necessary m order 1o exeonte effectively
the purposes of this act Such employees shall aot be subpecr to
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‘ chapter thanty e of the Goeneral Laws The Stector and sther
personne! of the ool defense agency shall e provided with suntabile
olle space. furmture, cquipment and suppk s s the same manner s

provided for personmed of othes state depactments (1% 639 $2
| e 112) '

\ Ciina Nelerences
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§2A.  Construction of Fallowt Shelters; Standards.

Fhe disror shall cstablish standards for the comstrmetion ot
‘ Fallant suclress deugned 1o protest the swembers of a famuly won
| from the eflects of enemy attack and shall Gle the same with the
‘ wnpectonr of badduges 0 cach oty and town As used 8 this sectaon
] the teran “laonly wost” shall mean a gromp of prisons bving tagether

and shatmg a1 least w part thew hving guarters and accummoda
some,

A falloot shelter buslt an aceordance with such standards any
locatuon upon any tesmdent.sl property shall be decmed o be an
‘ dccessmy wse fo suh property and, as long at it shall e used
| exchusively as a fallowt shelter, shall st e deemed 1o wialate any
provissons o any romng srdmance or by law. Such 2 shelter shall
ot b decad (o wolate the provissons ol awy buwkding code with
respect Ao the matenals o method of constre tion wsod, bat shall be
: subyect to 2l adwmeists adeve oo vissons o any apphcable burkdong
Codesmciuding. without bty the generality of the borogonng, any
provessons solating (o apgluateon Tor and sscance of prrmns, boes,
et appeals, penalies and enborcemens The spestor ol
babdings ol the ety or town where any sk fallowt shelter o 1o be
basdd may warve any provieoms of any appheabde babding  «ode
requirsag  the cmployment ol 2 b cased  Laslder provaded, he =
satished that the proposed sheMer c1n be constracted by an unh
comsed person without scrsmss danger 1o bamself or others

Sand derocctor shall abss estalilish standards for shedters otber Than
tlane designed Lo protect muesabers of 2 famdy want | and sosgect s of
basbfing s may gramt deviations from the apphecable budding < odes
pending the extablibuent of such standards (192, 350 )

ledd
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Crons Welerem es
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§ 3. Creation of Defense Council, Membership, Duties.

There w bereby created an wopard ol delense odvimory commed
heremafter calied the “detense conmal” | the members of whack shall
be apposnted by the govermor  The defemse connal shall mclade such
department heads and other officers o the commonwealth as the
governor may deem mecesary and the durctor of the avl detense
agency Uhe governor shall appeoant the charman of said defense
counodd to serve dunmy b pleasare Sad defense conual shall be w
the exccutive bramch of the government and shall serve under the
governor and shall be sulyect ta as seperviiors and control Sasd
detense council shall advise the governor and the duccton o0 waatters
pertaming to ol defense (1950 639 § 1)

§4.  Powe's and Duties of Governor, Generally.

The goveraor shall have genesal duection and comtead of the awl
defense agency, and shall be respomsable bor carrymg ot the pross
stoms of thes act and may assume duect operational control over any
or all parts of the avd defense funions withn the commonweaith,
he ay at the request of the dwector avthosize the cmployment of
sh technwal, clerwal, stemagraplse or other personnel, and saay
make such cxpenditures, withan the appropoation therefor or from
wther funds made avasddabie to ham bor the purposes of cl detense o
to dead with disaster o thacatencd disaster shoubd o oeour, as may be
mecessarty to carry oul the puiposes of thes act. e ma; co opetate
with the federal goverament, and with other states and prwvaie
agenoes o all matters pertaming to the avil defemse of the common
wealth and the natsm, may propose a comprebensive plas and
program for the cvl dedense of the commonwealth, and w acom
dance with sad plan and prograss may wstitute trammng and pobds
whor mation programs amd take all wther preparatory steps, wchudng
the partial o full mobdization of avl defense orgamzatons. w
advance of actual dusaster as be may deem nccessary He may saake
studics a3d s veys to averiam the capababitics of the commonwealth
for covsl defense and to plan jor the most et cmergency o
theveod, may delegate any adsumstvative authorty vested o bos
under thes act, and may apposnt, m co aperation woth local ambon
fees, metre an area dwectors (1950, 639 §4)
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§5. Proclamation of State of Emergency. Power 10 Seize or
Possess Personal and Real Propenty, Awards to Owners of
Sewred Propenty

Because ol the existing pemsalality of the accurrence of disasters ol
wapiccodented size and doslactiveness resulting lrom encmy attack
sabetage or vtner bostile sction, in order to insuse that the prepara
Bons ol the commonwealih will be adeguate o deal with such
disasters, and generally 1o provide for the common defense amdd to
protect the puldn peace. health, sevurty and salety. and 1o preserve
the bves and properiy of the people of the commonwealth, o and
when the congress of the United States shall declare war. or if and
when the Prossdent of the Ussted States shak by procizmation or
otherwise snlorm the govermar that the prace and sevorsty of the
commonwealth are codangered by bellige rent acts of any enemy ol
the Ulmnted States or of the commanwealth or by the unnancet thie st
theseod, or upon the wocmrene of any disaster of catastrophe
resulting from attack, sabutage «r cther hostale actum, of fvom et
ot wtber ol duturbance, or lrom hee, Bood, carthyguake or other
natwial canses, wr whenever because of abscnce of amlall or sibes
cause a condrson casts o all o any part of the commonwealth
wheseby o way reasonably be antuipated that the health, salety or
property 4 the citizens taeveol will be endangered becavse of e o
shortage of water i food, the governas may ssue 2 prowlamataen o
proclamations setting forth a state of CHeTgency

() Whencver the governor has proclasmsed the exsstence of suh 2
state ol comergency, e may emphoy every ageney and all semibwrs of
cvery department and divisin or the government of the common
wealth o protect the hves and propesty of its citizens and 1o enlorce
the law  Any memiber of any sach department or divisson s e
ployed chall be cmtutled 10 the protectin of exmting appls alide
provessass of law selative 1o any type of servme of the cosmmon
wealth as well as the protection aflorded by this a1

(b} Adser sk proclamation bas been made, the govermnor iy, m
the cvemt of disaster we shustage mabing sich action wecessary fos
the proteciiom of the public, take possessim (1) ol any land o
banbdongs. wiachanery or coqpapment, (2) of amy horses, vehicles, metor
veliles, ascraft, shaps, basts or any ibe: means of COME Y AT,
tolitng stock ol steam, dwsel clecton railecads or of strect rarlways,

.2
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(3) of any catthe, poultry amd any provesens bor s o bead aned
any fuel, gascbme of other mcans of  propabacn whinh wiay b
wecessary of convesient foa the wae of the walitary o savild forces of
the comcrmwealth or of the Vimted States, ar for the bett © protes
ton or wellane of the comm mwealth o 0s mbalatants as mtendod
wnder thes act. He may wa and cmploy all progenty of which
possession 1 Laken, for sucd tumes and i sch manner as he shall
deem for the mterests of 1he commonwealth wr s whalatants, awl
may wm partuular, when w b opissn the pubidic exigemy s 1o
gures, lease, sell, or, when conditions so wartant, distribute goatm
tously 1o or among any o all of the shabianis ol the comon
wealth anythong taken ancer clawse (5) of the pasagraph 1 seal
estate s sewred wnder thas pasagraph & declaration of the property
serzed comtamang a foll and complete desonptum shall be flod wark
the regotes of deeds o and for the conmty m whah the sevrure o
bcared, and 4 copy of sand declaration formshed the ownes 1
personal property o sowred under thes paragraph the vl delense
authormies by whom seved shall mamtam 2 dooket contamng a
prrmanent tecord of such persons® property . and is condition when
serzed, and shall furniesh 2 true copy of the don ket revording 1o the
ownes of the sored property  He all, with the approval 4 the
comncd award reasesable compemsation to the cwners of the wop
erty whieh be may take under the provissons of thes wotin, and b
s wse, and for any mgury thereto or destrmotamn thereol caused by
s b wne

() Any vwmer of progerty of whach possessaon bas been taken
unders patagraph (b to whom e sward has bees made, o who s
dessateshed with the amomnt awarded lom by the goverman, with the
approval of the council, as compensatim, may bl & potiton e the
spetior conrt o the connty o whah be bves o has o sl place ol
business, or mn the county of Saffolk, 1o Bave the amount to wineh e
w oentsthed by way of damag s deternmncd  The petitsmcr and the
romunonwealth shall severally have the nght 1o bave s damages
assesved by a jury, wpon makng L, e osach 4 maoncr s may be
provuded, withan one year alter the date when possosaon of he
property was taken under paragraph (B, exorpt that o the vauer of
the propesty s o the mabitary service of the Tlasted States at the
tome ol the takomg, ot shall be brounght walhen one year abter b
s harge from the sand malitary wrone

id) Aoy owner ol property of whah possessson has boen taken
undes this act, 1o whem oo award Sas been made. or o w
dissatonfied wath the ansmst awarded e as comgensation by the
governor, with the approsal of the councl, may have s damages
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assessed wnder chagter seventy sme of the Caemesal Laws, mstead of
provecding under the provisions of this st I any sk tahmg, wm
ol comstitates an approgriateon of proporty fe the pulde
commpensation may be tecuvered thereior wnder chagter seventy mine
ol the Locnesad §aws from the buady podits, o corguaate, AP gt Ll
g s piogenty (1950, 689 § S 195 425 § 1, 1w, 57§ )

Crons Melesenoen

N o grewed ool Soemeral €t to sogataie bl sheler, vte o Somer 1ol B T
e A4 M Mass 4 omee |5 10%

§6.  Cooperation with Federal and Sister State Authorities.

The govermar shall have the power and asthority to oot ate

th the tederal authorties and with the govermors of athes states
Aatlers pertamng 1o the comun defense or to the common weilare
and alss v te et ate woth the *" and naval forces of the
Uasted “tates and of the wther states, and 1o take ANy _arasares
whict e may dooms proges to carry wto offect any roquest of the
Pressdent of the Unted States for action looking 1o the natsonal
defense on 1o the puble salety (199 639 §6)

§7. Addmional Powers of Governor Dusing State of Emer
gency.

Drmrsnyr thwe effeative greosod oof so momeh oo thes act as s Cuntingent
upon the declaration of 2 date ol cmergency as hevembefore set
borth, the governos, m addstson 1o any other authorty vested in hom
by Jaw. shall hase and may exercme any and all authority over
persons and propesly, nocessary or expedient bor mecting sasd state
of comcrgency, whah the general conrt s the exescise of #s constite
tumal suthorty may conber spon bim s supreme exeoutive mages
trate of the commonwealth and commander v chwel o tae wslel ar y
fotcrs thereol and speotually, but wathout bty the graciality of
the bacgomg, the governos shall have and may excrorse such author
iy relative to any or all of the .om

() Hhealth wr satety of smmates of all mst ot atumns

(b) Mamitenance extensson or swberconmection of srvices of pabdie
widdity o1 publi sorvicr companses, wcudimg  public sttty wervices
wwanrd o operated by the communwesth or any poltucal sulbdivison
thereot

() Pabiang, protection of presersatwn of all propesty puble or
provate by the caner o person s comtrol thereol, or otherwise

A
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fof) Manwlacture, sabe possrcaon, wse of ownershap of (1) Sreworks
o explosaves, o artules o cssulaten thereol, (2) mcams or dessons of
Comnmmncatson  other than those excluvely regulited by federal
anthorsties, (3) avtates wr olgects (mchudig  bnds  and  amanals)
capable of wse tor the grang of ad o wharmation to the encmy o
for the destrgctc m ol life or propenty

(e} ramportation of travel ou Sundays or weok dayvs by awcralt
watereralt, vobucke or ctherwese, wmchsding the wwe ol regrteatss
whates, agns or markers thereon

1) Labet, basaness or work om Sundays or begal hobdays

(2) Assemblages, parades or podestrian travel, 19 order to protect
the physical saiety of persons o propeity
(k) Pubdsc recoids and the wspecton thereot

(1) Regulatson of the buancss ol wsavance and proteton of the
wterests of hobders of sarance polsws and comtracts and of beneh
crarws therewnder and of the mtvrest of the public w0 commectom
therewth

(1) Vesatronal or other edacstumal lacthtws supported o whole or
w part by publs tunds, e order 1o cxtond the benetts or avadabela y
thereod

(h) The sospensan ol the operston of any statute, rule o regula
tm whach aflects the employment of persons withon the common
wealth when, and 2t soch tanes as sach saspession beoomes Becessary
i the opemsom of the govermr 1o temove any mtcrloronce, delay o
obstrmetion m conmection with the prodaction, proccsang o trans
portation of materials whah are related to the proseontem of war or
which are nevessary bevamse of the cxmstence of a state of comcrgency

(" Beguolation of the manner and mothod of purchasing of con
tractmg for sapphes, equapencst or other propenty o persowal o
wtber sexvues, and of comtractemg for of careymag ot puble works,
for the commummealth wr any of s agenows or pobitsal subdivisons,
i hadig therem housing autborstes

(m) Recowpt, handhng or allocatum of moncy, supphics. cquipacnt
o matesial grasted. beased o allocsted by the lederal government o
the commonweaith or any of ws agenows o pobitscal sobdivrsions

(n) Protectiwom ol depoostons w banks, and wawtcnsme of the
banking stracture of th commonwealth

fer) Varumoe of the termn and combitions of boonses, peramts or
certibcates of vegriration vancd by the commonwealth or any of os
agrmores or politecal subedionaons
15
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() Regulating the sabe of artsches of food and howsehold acticles
() Modvh atiom or varuation wn the classiications estaldished nnder
sechims bty fve 1o Bty mclusive, of chapter thirty of the Geoeral
Laws and sectmmn forty ey to bty sen anchasive, of chapter thuty
fove ol the Coneral Laws (195 639 § 7. 1953, S0 81
Crons Releconces
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: of Governor, Violations. Fenalties.

The governor may cxetome sny powes. authorty or ducretion
conlerred on am by any provision of this act, ether under an actwai
proclamation of a state ol cmergency as provided i sectuom five of
teascmable autiopation thereof and preparation therefor, by the
wssance of promulgation of cxecutive srders or general regulations,
u‘ymu.ﬂmhmﬁ'ﬂu—uuﬁw-‘“yd
lhfuﬂam&&ﬂh‘*&cﬁ&ﬁm“y.-duy
p&ud“ml&vc—l,uhm,&mby;wwby
thwmadﬂr‘ntho‘wdﬁdxitmmuy Any
&wﬁ-ﬂ.wyumummumnidﬂyﬂi
any tegulations prescrbied by the govern.a fur sty or hin conduct

Whoever vislates any provision of any sl exccutive order o
general regulation saued or promalgated by the govermor, for the
vislation of whih no other peaalty 15 provided by law, shall be
M‘hwwl«-mm:&umnu,uh.h

of not more than bive hundred dallars, o both (1950, GY BN I'Rs
579 34

§8A. Inconsistent Laws, Kules. Regulations, etc

Any provesen of any geweral o speosal law o of any eule.
regulation, admance o by law to the extent that sach provisis 1
mconsstent with any order or regulation ssucd of  promuigated
woder thas act shall be moperative whale soch order or sch last
mentioned togulation s m effect. provided that nothmg w ths s tion

lea,
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shall be deemed 1o aflest o prodolst any prosecatos bor 3 viodation

ol any such provivon bolore 8 becawse atwve (1950 600 §EA
g

§9.  Repeated, 12 743 81

19. Estrance Upon Private Property to Enforce Certam

During any blackest or during the perinnd Setween the s raul
warmng and the following “all dear” agmal cogular, spevial asd
teserve members of the podir and e borces ol the cosisnvowe alth o
of st peditial suldivraons, and members of the sate guard and the
avmed borces of the Uasted States, while sn smlorm, may onter vgmn
private progerty bor the parpose of enboromg blackomt or s rad
precaution sules, regulations or crders sssed by or wnder aathorny
ol the govermor Seoch memlers may at any Ve cator wpon pravate
property m complance with Che wotten wider ol the goserin, b
the solde purpose of cnloromg the laws subes, sogulatimns, by Liws o
ordwmanees speoteally st borth by the govermar m osmch wrders,
provaded, that sthing w thes section shall be constracd o deemed 1
prodolnt any cotry upon private property otheswie asthorwed by
faw Any cwtry made ander the sborcegoang proviaom shall be oo
ported by the person making such eotry forthwith 1o the dnector of
the bl vrgamszation for ol defense (1950 039 §

’ll. Avmiliary Fuemen and Police.

{a) The maywr amd ooty commctl o oities and the solectusen
towns, of sch other porsons or bodies o are sthorieed by baw 10
apprnnt bromen of policcmen, may appesnt, (ram and cqup volus
teer wupasd awwibary fwesmen and suxliary podie and may « tableh
and cqup such othey volunteos, unpard pubdc protcctum ety as may
b approved by sand ool defense ageney and may apgeant and 16
thewr members Coats and wther bhe garme ots saaed becomnder 1o be
worn as omter chdbimg by aundiary Brvmen chall bear om the back
the letters € 0 fove anbes m heyght and helmets so vssmed Jhall be
yellow Feery sach Srcman, unbos weanag a oot or otber bk
garment and hoelment vased as atorcsnd ol whsle on duty as s b
weatr an arm Lasd bearmmg the lettors € B € bugtors tharty o,
tharty swo and ouwe madred and bity teo F the Gemeral |aws Jhall
wol apply 1o pevems appoanted hereunder Coats, Jdurts and other
garments to be worm as o et chdbng by ausibiacy podee offwers

7
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shall bear a shoutder patch wuh the words TAunndbary Pulwe
letters medt Jonn than one ok s ]

Awmciaten L aws or Massassose res §11

() ¢ stes and towns may be vedmance o1 by law, ot by veste of the
aldermen, wlectmen, of buard exereing  snilar powers, awthorsze
thew resprctive pulie departments to go 1o ad another Yy o tawn
at the soquest of saud oty o Sown 1w the suppres son of raots of wier
fotems of vsdence thevem, and, while wm the performance of their
duties wm cxtendimg sach ad, the mewmbers of sach departmcnts shall
hwlhwpmﬂ\,“m,m-‘pn&gﬂ“dm
formung the same withen thew respective cties of tuwas Auy sach
wrdiance, by law w1 sole may authorze the head of the jrocds e
departoent to extend such asd subgect to such conditsns and restrn
farms as mas be presovibed therein. Any oty or town aded wnder and
W accordance with the section shall compensate any oty of Town
twq“uwmhwﬂnmﬂdm‘—qv
T s property sustamed e the course of sendezmng the same and
Mnrﬂmvnu.&-‘rm-wtl«cuypyﬂsw
made tu wny member ol ds police departonent or 1o b widow o
wiher dependents on acconmt ol mpures o death suflerod by Jom o
the conrse of seandering ad as aloresasd or of Seath Tesuling from
sine b amguar e

() The bead ol the hre or gudie department of any vy, town or
dstint ol the comnonweaith shall aiter the issamg of any proclama
tion proveded fow mn thes act, ordes such portson of s departeent
with ots sormal cqupasent . as the goseraor may fequest. dor servace
woany part ol the commonweaith where the govermor may deem ssuh
servace wecessary lor the protection of Ude and propesty When on
sich servue, pobce officers and hremen shall have the same powers,
duties smmumitis and povideges as o they were perbornung  thewr
duties within thew respective cies, towns or distrats The common
wealth shall compensate any oty town or distract for damage to ds
property sotammed s such sevvice and shall rewnburse o bor any
payments lawlully made by o 1o any member of s police o fae
departmens o 1o s wadow of other dependenis on account of
dmpuries sustamed by hom e sach sereie or ol death vesulting from.
sk wmpuries Persons apguanted to the asun hary podicr fofce w2 oty
o town shall cxerose o porlorm sach of the powers o0 duties of
pobece olbcers as may be prescobed by the appomtmg  ssthorty
sncluding bui st bmted 10 coplacing and perioramag the duties « |
tegular prosomnel who may be actually cagaged m the disect comteol
o sapprrsson of tedts or other ool desturbance, and w0 ovd defense
prosonncl shall be so wtiized m any soch duect red comtrol actisstars,

e

§1 Covae Isemss Spec . C N
provaded, that sasd pomcrs wr duties shall st be o xessmed o pes

foamad by them cxcept whele they ate om active duty amd gy ing
an authosied badge or ther wnagma after bomg «alled 1o such duty
by the head ol the police force of sach city of Tows 1o medt
setsiatioon whach, s e cpenion, cammt be adoguately handied by the
regular grdice force amd by the sescrve podice focce o amy, of sach
oy of town Ausibary polce i towss, Lot st e ooties, may be
anthorized by the apposatng  suthortes o exercise the powess
conterved by sectaon ten of thas act upon members of vegular, ey sal
o sescive polie lorces of sand towes, cxcepl as provided sbuve

(B Assshury polce shall st be semt 1o sncther oty of lows
pursnant (o the provesons of paragraphes (5) and (7 of thas sectamn or
any wther provessons of law, except spon the order ol the head of the
pobice borce of the ity or town m which such ausihary police were
apposnted provided, that saxibary udice shall not be so dispatohed 1o,
another oy of town unbess they are awthorized by the appranting
authrsty 1o cnerome or periorm the foll powers or dutees of police
ofhcers sulgect 1o the Tumtation s pavagraph (b)) relating 1o direct
s controd actiesees, exorpt that aussiiacy police appeanted w2
town shall oot whele perbosmmng thesr dutors w4 ooty exercise the
powers comberred by section tes of thes 20t apon mcadiors of regular
specsal or reserve polve boroes of sand towsn When on ssch sorvace,
avmibary pobor shall have the same powers, duties, samumtecs and
provaleges, except as proveded above, as i they were periormeng U
detacs wathun thew respestive sty and towns

ie) When partuwipating wm any tramng cxetorse orderod or authe
vized by the duector, polencn ard bee ighters shall have the same
powers, duties, ummuanstics and provleges as of they were perbormng
thew duties withan thewr sospective oties, towns o dastescts e
commmonwealth shall compensate any oiy, town or distrat for dam
age to s property st oned o sech tramng, and shall rombarse o
for any payments lawiully made by ot 1o any memder of s godice or
hre department or to s wadow o other dependents on account ol
tmgarscs sustamed by hom o sk tramng o of death resalting froan
sach sgurses (V950 619 § 11, TUST 484 19SE A8 1957 684, 19K,
180, 1'%d o ' ST § 1)
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Spec L C Aamsraree Laws or Massas ssone 115 §12A

heonse ca proiviboge, o cabeswise pervasts 3 oty o lewn, o e 1
degnats and wo the whode wr any part pasts of sk veal cstan,
“r pronsnecs bt i purgene of sheliorimg gersons during an sctasd
inprading o sk envery attack shall tagethers with by sweeesseors
o ssterrsts, o any. et be ovilly balide b neghgently causang the
death ol on wapury b, any pevwen, or fer bes ol o dawmage to the
Property ol sk perseas on or et sk seal evste o Pt ooy
wwindes sk hoemse prseddog. o vtber prrassson, aod sevtion ldtecs
o chapter one huadeed and cgity sn of the Genevai | aws shall et
be deemed to apply 1o amy agreesent grasting v h loense o
provibege o te sach oAbt perminssen, whether such agrvement
exevuted, or sk wther perssssn 5 given, bebore or after the
eflective date oA thn sectsa (1951, % )

213. Establishment of Local Cowil Defense Ougamizatinns.
. Powers of Polnwal Sebdvisions During Disasters.

Fack pobtical subdivicon of the commonwealth n hereby suthe
tired and duected to estaldnb o b sl crgamzaton bt covil defonse
ascomdamce with the sate covil defewse plun and Pt amm

Fach b al cagumcatom for civdd detense shall have 3 doecetor whe
*J,m!hrnnt«ll.dg,kwb‘&h-.w-,nl-ar.y
hasmg the Plas ¢ bt ol gosermment by the sy manages. and m
toman shall Lo apqeanted by the selectows o m towns having 3 fows
manager by the nanages and who shall have duect sesponsibubn y for
the ctgamratiom admanetsstoon amd operatomn of sk hual wrga
st ber covsl detenne, solyect 1o the durection and control of sach
aguprnnivg authorty Fach hual vrganuastion for covil defonse shall
perborm ol delense fusctsons woiben the terrtonal hawts of the
pobitscal subdivison withee wheh o o wrgameed, and o addiion,
shall comduct b functions ccotsde of wsch terrmona! hmsts ~s may
b soquured pusrmant 1o the prorasmms of st seven of thes a0t

In carv e ot thee provesss of thes act, cach godite sl subulivmi
wowheh any duader as descrdeed i sevinm one, ocours, shall have
the powet 1o cuter wio comttacts and wewr obdigats as accessary 1o
comidiat such duaster, protecting the health and salety of persoms and
yrogerty and prossbmg cowigensy asastanere to the wctams of snch
disastes Fach pedstsal subdivessn o awthorised 1o enerome the
prowers vested under T sectem i the gt of the cxagencees of the
caliene cmergency  sstuateon,  wethost  regacd te feme comsmmang
prowedares and barmabtes presorsind by law, excopting maadatory
Comstatienal ropatenarats g tamsny 1o the perfirmance of gl
work, coterng it comtracis. the snnrring  of  oldigatieons  the

174

§.5 Covnn Dnsenss Spec L.C 31

cmployment of temrnwary workers, the cemtal i cxpragmnent | the
putchase of supghes and wateveabs the evyimg o tases and the
A vgiation and eapeoditure of puble fuads (1950 059§ i3y

§ 14, Local Ciwil Defense Organzations to Render Mutual
Jnd

The dsrevtor o cach hal ok gamiatesn bt vl delense Ay, W
.Mummu‘%v"hulmn‘mm-mt&
Commmcnwealth develop or cause 1o be devebaped mmual aid atsange
ments bor recsprescal vl defense aad and assstance m case of disaster
fowr girat to b dealt with anassisted Sach arvangemsents shall be
comsestent with the state vl defense plan and program, and in tuse
of ewergency @ shall be the duty of cach baal wagameation foi il
defeans 1o render assostance mm acomdance with the provissons of ssch
vatuial od srrangiments The dwector of cach bocal ot ansatven bor
crvdl detense may . byt bo the approval of the goscrmor, enter i
matual sd srrangements with vl delense apenoes of onganizations
s otber states lor recprocal v detense 20 and assstance 3o case of
dusaster ton great 1o be desht wath wnavaested (199 639 § 14

Appropriations by Political Subdivisions for Local Civil
sons May Accept Gifts, Grants, or Loans for Civil Defense
Fach soditsal subdivasson shall have the powes 1o make apgeopesa
froms wn the mannce proveded by law for making appropraations for
&d‘nﬂywdﬁﬂud“h—.k‘&nm
ok nprases of s bwal orgamsatom Gor cval debemse

Whenever the federal govesmment or any agenecs or olfcer thered
o any person, e oor corporatwn, shall offcr 1o the commonnealth
of to any politscal subdivrson (hereol, servies, cquipament . supplics,
materials or londs by way of gl grant o loan, for pusposes of ol
detese, the commumwealth, actmg theough the governor, or such
pobne sl subidiveion, actimg through sty govermmg body  may accopt
such ofler. and upon accoplance the governor or govermmg body of
such poltucal suludivissn, may authoree any offbcer of the cunmon
wealth, o of the polsio sl suludivesion. as the case may be. to recerse
v servaes, cquipmeent | capples, materads of funds on behall of the
commonwealth or soch poditu sl abdiveaon, and subyect 1o the ferun
dth-‘ua-‘!h'ﬂna-‘ngmdm,dl&qrng
makang the offer (19% 659 §315)
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Spec LC W Anmcrtaten | aws e Masnac oems 193 §I6A
saay duwect gutnes chorke, prodiatoon ofiurrs send anwy ot pa s seotenned
ol stber didvect somer®s to act an sk am s Sitet oot wiles than
thear wwin and wrth the Concurrence of the adessenstsative poste e of
lhm“c-‘tdt&n’.yd‘dn,*“ﬂmﬂut
of the ditowt comrts may dwect sny destrset consrt tor bl srssioms
the sasd muscopal com o and may comphoy b gustsces, cherks
prodiatiom ofluwers o atleer personmel ol sasd mensopal comet as the
admnsinis atrvr patue ol the natd smasn spal comtt way desagnate and
lhm-nwpuurdc&wf.ndl&o.ydm
miay diect that wed ¢omery whall be beld 2t any place oo places cutsde
(hb‘uﬂm-ﬁ-‘ln“tﬂhm,n‘dmﬁm
v bading: Saamdays as be may dwect, and with the concurrence of the
adwsssrds ateve pastace of th desdrst comtts, the sdunmstcative yuviu e
dlhmﬂcmtdl&tuydm-"m&d&r
—.“._-m.”-mm:m.u-.y
comgdoy smch pustecrs, clerks, grobatems ofheens o othets et sl of
anvy destrnt comnt as the admanests ativ, pestacr of the dotoact comt
"eay w,ﬂﬂbt&f-ﬁh'-tdl&mum”sr
ol the sugrsor cont, the adwnnistestovr pordsce ol the destonct comrts
.-&'Mvmmcdm——‘dr-—td&rmyd
&M.qum&-*%dmdm“ﬂﬂuﬁn“
m“cm!ummdi&wcwﬁd&
Ma»rp,-vdtbwcm-aym.u‘-ﬁ
th-m"omrd‘&md&"-‘q-”n—!u‘*
afsswstrative pastse ol the Sndent Comrts, gutisdictiion wver any
matiers pending e said juvenile court may be transbessed o anotbher
vonet as debmed n section Gty twe of (hagler ane hundied and
m«dlhlmdlmu‘““dmw-\o
tramderred shall semam thevemn after the termination of the cmer
grncy unbess the admnisis strve gasticr of the distoet courts and the
sotac e ol e mwav-ﬁcn--ﬁumlm-qhh
be tramsbersed back to the Boston juvende court In the cvent of the
alvemce trom the cosmemonwealth slloncss o wther dumabalty of the
muvdl&r&%“rw‘.lﬁr“aﬁw”«dl&
destant comrts smay act as aboresand without bis concurrence. and i
cbr-ﬂund‘w:—tﬁm'dqdu‘mw”n
l--ulna‘-w“,u,o‘hpﬂcc’-mw%uyd
sand ademswitratioc gustsces may acl e b stead or i wo ssh
Mmumm-&,mdaﬂurww“m
dnabied, o m any wtler sovtame where the ohed pastue of the
saprense padec sl comrt shall decm 8@ secessary, the hsed pusiwe ol the
saprenne pudicsal court may act o b sead o deagnate smy sdber
et ol any cowit se te oact (RS ST § S 1YTR. 4TS § i
Approved July I8 VK by § 343 eflestive July 1, PR )
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Cooma Meloion rn
Mo-uah-u—---‘l-.-d!-—hpn “ b y g ~

perrsds o Comrgeancy s ALY Mo ¢ oun (1§27

A-o«mt.-dp*h——l*ndh&.l&aqu-.u,mM.!J .
Pl R

R b sbeals ool Babonct § omits e AN LD o DB L)
As b brmapemary «berks of Thrsat € wartn we AF M T o 248 g
e R L e . L

\shﬁ-.ﬁ..nlmll“l'-b.a—.&-dt—-_,m ALM .
FeL 1

A b sanmt & ety abwags cquen e AEM 0 . 20 3 W

A S aittungs o Enstenct § cmts e ALM L . 2R § 8

A b whie snay bl oot we ALMGE o 21% § 0
At 1 vt el g e ol Botom Juvennie © et e AL M

SR 3

§17.  Civil Defense Osganizations 1o be Apolstical

Nov ctgamzatum boa covil defense rutabbshed undes the autivority ol
thes act shall partespate e any foans o f podetecal activity, oor shall u
be comployed ducctly wr smdwectly for polstecal porpeees (1950 609
$17)

zl‘. Loyalty Requursments of Persons Associated Witk
wil Delense Orgamzations, Qarh.
&»mm“hw«w-nycwnyum
MW«WM*M&!*MM
o has advocated, a change by lomce vt viodencr w the constitutional
form of the government of the Usited States, or i this commeon
M.a&r“wdmrmmﬂ.!&“m‘.\ldnw
force wr vislence, or who has beem convicted of . or 35 under indect
ment or mbormation chatging any subsersive act against the {mted
Sates. Fack person who o appossted 1o setve i an onganzateon o
ol defense shall, beforr emtering apon hes datses, take an oath, in
winting, belote 2 person asthonized 16 adwinister oaths e thes
commonwealih, which oath shall be wsbotantaally oy lofbows

"5 , e sotemndy swear tor aflerm) that | wll
suppeott and defend the convnutem of the DVated States amd the
comtitution of the Commonweaith of Massachusetts agamst il
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§ 22 luoper ativeness of Act
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CHAPTER 33

Kaghnts of Inhabetams Inducted or Servang w Military
Fowces of the Unsted States
At 190 (178

Sea

i { cmoronweslth snhabitasts wt to be sequured 1o setve outsade
Ussted States m evemt of nedevlared war wot an esmengeacs
oo ctsade soomee od prosdent- ol powers

Attarncy genetal to bring actums on beball of commenwealth
rashabot sut

e

§1. Commonwealth Inhabitants not to be Kequired 1o Serve
Outsade Umited States in Event of 'ndeclared War not an Esmer
rency or Outside Scope of Presidential Powers

No mhabstam of the commenmesith wducted o5 wrvang w the
sbtary borces of the Unded States shall be sequired 1o swerve catside
the tevemtoreal bmats of the nted States m the comdoct of assed
hosteditors mel an cmergency and Bt ctherwase awthorized wm e
powers granted o the Preadent of the UVasied States me Astade 2
Sevtam 2, od the Cumststuteon of the Uated States deagnatmg the
Pressdent as the € cmmander s € hacl, wobess sk hostibities were
wmsteally authomiced or subaeguently catstied by 4 cageressaonal decls
fatvom of war acoodeng 1o the comtstutionally cotabbndd prowedoses
wm Actude 1 Sectuam B of the Comtstatoon of the Unsted Ststes
90 174 31

§2. Avtorney General 1o Bring Actions on Behall of Com
monwealth Inhabstants

Ahe attermey grocral shall m the same and on dehall ol the
crmmnonweaith and oo bebull o any whabetants thesed whe ae
requared 1o sevve s the scmed Sotoes ol the United States s sndation
dmu--dh-ﬂ,hqu"qtukumuoh\q«.
ot of the Unsted Sates an the court haveng orsgaeal parvsdsctan
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whabatants and of the commonwealth woder sectum wme. bat o 2
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STATEMENT OF MATERIAL FACTS NOT IN DISPUTE

1. The police powers of the Commonwealth of
Massachusetts may be lawfully delegated by State and/or local
officialy to PSNH, NHY and/or the NHY=ORO.

2. The NHY-ORO is the delejatee of the polize powers

of the Commonwealth of Massachusetts.

3. The activities envisioned for PSHA, NHY and/or the
NHY~ORO are not ultra vires under the Commonwealth of

Massachusetts corporation laws.

4. The activities contemplated by the SPMC for PSNH,
NHY and/or the N{Y-ORO are not outside of the ordinary course
of business and du not, in any case, require prior approval

of the Bankrupt.y Court.

S. FSNH, NHY and/or the NHY-ORO do not have to quality

to do business in the Commonwealth of Massachusetts,
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CERTIFICATE OF SERVICE

I, Jay Bradford Smith, one of the attorneys for the
Applicants herein, hereby certify that on October 7, 1988, 1
made service of the within document by depositing copies
thereof with Federal Express, prepaid, for delivery to (or,
where indicated, by depositing in the United States mail,
first class postage paid, addressed to):

Administrative Judge Ivan W. Smith

Chairman, Atomic Safety and
Licensing Board Panel

U.S. Nuclear Regulatory
Commission

East West Towers Building

4350 East West Highway

Bethesda, MD 20814

Judge Gustave A. Linenberger

Atomic Safety and Licensing
Board Fanel

U.S. Nuclear Regulatory
Commission

East West Towers Building

4350 East West Highway

Bethesda, MD 20814

Dr. Jerry Harbour

Atomic Safety and Licensing
Board Panel

U.S. Nuclear Regulatory
Commission

East West Towers Building

4350 East West Highway

Bethenda, MD 20814

Adjudicatory File
Atomic Safety and Licensing

Board Panel Docket (2 copies)
U.S. Nuclear Regulatory Commission
East West Towers Building
4350 East West Highway
Bethesda, MD 20814

*Atomic Safety and Licensing
Appeal Board Panel

U.8. Nuclear Regulatory
Commission

wWashington, DC

20555

Robert Carrigg, Chairman
Board of Selectmen

Town Office

Atlantic Avenue

North Hampton, NH 03862

Diane Curran, Esquire
Andrea C. Ferster, Esquire
Harmon & Weiss

Suite 430

2001 S Street, N.W.
Washington, DC 20009

Stephen E. Merrill

Attorney General

George Dana Bisbee

Assistant Attorney General
Office of the Attorney General
25 Capitol Street

Concord, NH 03301-6397

Sherwin E. Turk, Esquire

Office of General Counsel

U.S. Nuclear Regulatory
Commission

One White Flint North, 15th Fl.
11555 Rockville Pike

Rockville, MD 20852

Robert A. Backus, Esquire

116 Lowell Street
P. O, Box 516
Manchester, NH 03105




Philip Ahrens, Esquire

Assistant Attorney General

Department of the Attorney
General

Augusta, ME 04333

Paul McEachern, Esquire
Matthew T. Brock, Esquire
fhaines & McEache n

25 Maplewood Avenue

P.O. Box 360

Portsmecuth, NH 03801

Mrs. Sandra Gavutis
Chairman, Board or Selectmen
RFD 1 - Box 1154

Route 107

Kensington, NH 03827

*Senator Gordon J. Humphrey
U.S. Senate

Washington, DC 20510
(Attn: Tom Burack)

*Senator Gordon J. Humphrey
One Eagle Square, Suite 507
Concord, NH 03301

(Attn: Herb Boynton)

Mr. Thomas F. Powers, III
Town Manager

Town of Exeter

10 Front Street

Exeter, NH 03833

H. Joseph Flynn, Esquire

Office of General Counsel

Federal Emergency Management
Agency

500 C Street, S.W,

Washington, DC 20472

Gary W. Holmes, Esquire
Holmes & Ells

47 Winnacunnet Road
Hampton, NH 03841

Mr. J. P. Nadeau
Selectmen's Office
10 Central Road
Rye, NH 03870

Carol S. Sneider, Esquire

Assistant Attorney General

Department of the Attorney
General

One Ashburton Place, 19th Fl.

Boston, MA 02108

Mr. Calvin A. Canney
City Manager

City Hall

126 Daniel Street
Portsmouth, NH 03801

R. Scott Hill-whilton, Esquire
Lagoulis, Clark, Hill=-
Whilton & McGuire
79 State Street
Newburyport, MA 01950

Mr. Peter J. Matthews
Mayor

City Hall

Nawburyport, MA 01950

Mr. William S. Lord
Board of Selectmen
Town Hall - Friend Street
Amesbury, MA 01913

Charles P. Graham, Esquire
Murphy and Graham

33 Low Street

Newburyport, MA 01950

Richard A. Hampe, Esquire
Hampe and McNicholas

35 Pleasant Street
Concord, NH 03501



Mr. Richard R. Donovan Judith H. Mizner, Esquire

Federal Emergency Management 79 State Street, 2nd Floor
Agency Newbu.yport, MA 01950

Federal Regional Center

130 228th Street, S.W.

Bothell, Washington 98021-5795

Ashod N. Amirian, Esquire Leonard Kopelman, Esquire
376 Main Street Kopelman & Paige, P.C.
Haverhill, MA 01830 77 Franklin Street

Boston, MA 02110

Robert R. Pierce, Esquire

Atomic Safety and Licensing
Board Panel

U.S. Nuclear Regulatory
Commission

East West Towers Building

4350 East West Highway

Bethesda, MD 20814

Say LCra 4*‘/o£l~?‘5

Jay Bradford Smith

(*=Ordinary U.S. First Class Mail)




