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June 9, 1988

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensina Board

)
In the Matter of )

)
LONG ISLAND LIGHTING COMPANY ) Docket No. 50-322-OL-3

) (Emergency Planning)
(Shoreham Nuclear Power Station, )
Unit 1) )

)

GOVERNMENTS' NOTICE THAT THE BOARD MAS
PRECLUDED CONTINUATION OF THE CLI-86-13 REMAND

The Governments (Suffolk County, New York State, and the

Town of Southampton) hereby provide notice that the Board has

precluded continuation of the CLI-86-13 remand. The Board has

framed the litigation so as to compel the Governments to act

contrary to their lawful sovereign decisions and has directed

wasteful discovery into irrelevant matters. The proceeding

cannot continue in these circumstances.

The Board's rulings applying the new rule (10 CFR

S 50.47(c)(1)(1)-(lii)) have made the focus of this proceeding

the false premise tnat the Governments would generally follow

LILCO's plan in the event of a Shoreham emergency and would

cooperate, work, and interface with LILCO in responding to such
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an emergency. The Governments have demonstrated that they would
do neither by every means known and available to them:

pleadings, affidavits, discovery responses, and even testimony.

The Board's rulings, however, have ignored these repeated repre-
sentations.

This proceeding is a remand pursuant to CLI-86-13, 24 NRC 22

(1986). Its purpose is two-fold: (1) to determine whether the
LILCO plan and the "best efforts" of the Governments would enable

the Board to find reasonable assurance that adequate protective

measures can and will be taken in the event of a Shoreham emer-

gency; and (2) to determine whether certain emergency response

functions in LILCO's plan can and will be implemented in
compliance with NRC regulations. The adequacy of LILCO's plan is

thus an appropriate subject for litigation, as is the nature of

the Governments' "best efforts" response to a Shoreham emergency.

Pursuant to CLI-86-13, the Board may properly review the "best

efforts" response as described in this testimony and determine

whether such a response, together with LILCO's plan (to the

extent LILCO 'awfully may implement its plan), provides a basis.

for the necessary reasonable assurance finding. The Board

exceeded these bounds however, and structured the proceeding

according to a premise that is contrary to the Governments'

lawful determinations, as set forth in their testimony.
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The Governments have made clear how they would respond to a

Shoreham emergency. That is, they would never use LILCO's plan;
they would never work cooperatively or "interface" with LILCO;
they would never give LILCO permission or otherwise authorize

LILCO to act on their behalf; they would not adopt or implement
any plan for Shoreham; they have no plans which they would follow

in a Shoreham emergency; they would respond to a shoreham

accident on the basis of what they judge to be best for their

citizens at the time of the emergency; and, as they have
explained countless times, would do so without reference to LILCO

or LILCO's plan. The testimony of Suffolk County Executive

Halpin and New York State Commissioner of Health Axelrod sets

forth these decisions and their bases in deta.l.1/ In essence,

the Governments have lawfully declared that they will not use or

implement LILCO's plan (thus rebutting the presumption of the new
emergency planning rule), and that LILCO's so-called "interface

procedure" cannot ever be realized in any way, shape, or form.2/

1/ It is without dispute that New York State and Suffolk County|

I have the exclusive and sovereign authority to decide how they
'

will act in response to nuclear power plant emergencies. The NRC
',

has no authority to mandate how such governments will act. The
State of New York and Suffolk County have made their decision for
Shoreham. The Federal and State courts have upheld the County's
decision in this regard. Citizens for an Orderly Enerov Policy
Inc. v. County cf Suffolk, 604 F. Supp. 1084 (E.D.N.Y. 1985),
aff'd, 813 F.2d 570 (2d Cir. 1987); Prosoect v. Cohalan, 65 N.Y.
2d 867, 493 N.Y.S. 2d 293 (1985).
2/ The "interface" procedure is referenced at page 2 of the May
24, 1988 "Board Ruling" and is entitled "Suffolk County Interfacei

| Procedure" (OPIP 3.1.1, Attachment 10). This Board Ruling
I indicates that the interface procedure is to be a chief focus of
| discovery. The LILCO procedure calls for continuous interaction

between LERO and the County, including County approval of LERO
(footnote continued)
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The Governments' decision as to what their best efforts
would be is not subject to dispute, second guesses, or rejection
by this Board. Neither the Board nor LILCO can speak for or bind

the Governments as to their response to a nuclear emergency or
any other conduct within their sovereign powers.

This Board is authorized by NRC regulations to decide if the

Governments' "best efforts" would be adequate to satisfy the
reasonable assurance licensing standard. But, this Board has no

authority to proclaim or otherwise decide that the Governments'

response would be anything other than what the Governments and

their duly elected Chief Executives say. Nevertheless, this is

precisely the premise on which the Board is acting.2/

Thus, it would be senseless and contrary to the police power
decisions reached by the Governments to proceed with 16-18

depositions, as LILCO proposes, related to the "interface" issue,

(footnote continued from previous page)
protective actions, LERO sending personnel to the County Police
headquarters, the County giving permission for LERO road crews to
remove road impediments, and other response actions. The Halpin
and Axelrod testimony make clear that none of these actions would
be authorized by either Government.

2/ This notice does not address the impact of the Governments'
decisions, i.e., whether these decisions mean that the Shoreham
operating license must be denied (although it clearly is the fact
that LILCO acting alone lacks legal authority to implement its
plan, as this Board, the Appeal Board, and the Commission have
acknowledged). However, it is clear that the Governments'
decisions define a critical element of the licensing issue which
must be decided: whether the NRC can license Shoreham to operate
above 5 percent power solely on the basis of a utility plan which
will never have the support or involvement of the State and local
governments and will not be implemented by them.
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Decause the Chief Executives of the Governments have made clear
that they will not interface with LILCO. Under these circum-

stances, no rationale can justily any inquiry whatsoever -- let
alone LILCO!s depositional expedition -- into a point of fact
that has been categorically ruled out of the realm of possi-
bility. Such an inquiry would not only constitute an extreme

waste of resources, it also would be a challenge to the Govern-
ments' police power decisions -- something the NRC is not author-
ized to do.1/

The Governments are compelled to underscore how this impasse
was created. The Board, through its application of the new rule,

has made the rule's presumption unrebuttable and has sanctioned

the fiction that the Governments would "interface" with LILCO in
responding to a Shoreham emergency. It is pursuant to this

fiction that the Board has directed further discovery on the
non-existent "interface" issue. The Governments have every

desire to proceed with the legal authority contentions, but are

precluded from doing so when the basic premise of the litigation
is contrary to the lawful decisions reached by the Governments.

The Board must understand that the Governments will never use

|

l

S/ For the same reason, it is pointless to proceed with
"inquiry" into the County's Operation Plan. LILCO appears to
believe that plan is important because it provides LILCO a means
of interfacing with the County. But the interface issue is a
fiction -- there will be no such interface for the reasons

! spelled out in detail in Mr. Halpin's testimony.
1
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LILCO's plan or interface with LILCO. The Board must decide the

legal authority contentions in the context of this reality.

Respectfully submittad,

E. Thomas Boyle
Suffolk County Attorney
Bldg. 158 North County Complex
Veterans Memorial Highway
Hauppauge, New York 11788

fM- m
Heroert H. Brown / /
Lawrence Coe Lanpher
Ch:istopher M. McMurray
Kirkpatrick & Lockhart
1800 M Street, N.W.
Washington, D.C. 20036
(202) 778-9000

Attorneys for Suffolk County

b

Fabian G.'Pflom' o /
Richard J. Zah euter
Special Counsel to the
Governor

Executive Chamber, Room 229
State Capitol
Albany, New York 11224

.

S tie'phe VB . Latham /
Twomey, Latham & Shea
33 West Second Street
Riverhead, New York 11981
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June 9, 1988

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensina Board

)
In the Matter of )

)
LONG ISLAND LIGHTING COMPANY ) Docket No. 50-322-OL-3

) (Emergency Planning)(Shoreham Nuclear Power Station, )
Unit 1) )

)

CERTIFICATE OF SERVICE

I hereby certify that copies of_the GOVERNMENTS' NOTICE TRAT THE
BOARD HLS PRECLUDED CONTINUITION OF THE CLI-86-13 REMAND have
been served on the following by U.S. mail, first class, the 10th
day of June 1988, except as otherwise noted.

James P. Gleason, Chairman * Mr. Frederick J. Shon*
| Atomic Safety and Licensing Board Atomic Stsfety and Licensing Board
| 513 Gilmoure Drive U.S. Nuclear Regulatory Commission'

Silver Spring, Maryland 20901 Washingtcn, D.C. 20555
:
! Dr. Jerry R. Kline* William R. Cumming, Esq.

Atomic Safety and Licensing Board Spence W. Perry, Esq.
U.S. Nuclear Regulatory Commission Office of General Counsel
Washington, D.O. 20555 Federal Emergency Management Agency

500 C Street, S.W., Room 840
Washington, D.C. 20472
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Fabian G. Palomino, Esq.** W. Taylor Reveley, III, Esq.**
Richard J. Zahleuter, Esq. Hunton & Williams
Special Counsel to the Governor P.O. Box 1535
Executive Chamber, Rm. 229 707 East Main Street
State Capitol Richmond, Virginia 23212
Albany, New York 12224

Joel Blau, Esq. Anthony F. Earley, Jr., Esq.
Director, Utility Intervention General Counsel
N.Y. Consurne t Protection Board Long Island Lighting CompanySuite 1020 175 East Old Country Road
Albany, New York 12210 Hicksville, New York 11801

E. Thomas Boyle, Esq. Ms. Elisabeth Taibbi, Clerk
Suffolk County Attorney Suffolk County Legislature
Bldg. 158 North County Complex Suffolk County Legislature
Veterans Memorial Highway Office Building
Hauppauge, New York 11788 Veterans Memorial Highway

Hauppauge, New York 11788

Mr. L. F. Britt Stephen B. Latham, Esq.Long Island Lighting Company Twomey, Latham & Shea
Shoreham Nuclear Power Station 33 West Second Street
North Country Road Riverhead, New York 11901
Wading River, New York 11792

Ms. Nora Bredes Docketing and Service Section
Executive Director Office of the Secretary
Shoreham Opponents Coalition U.S. Nuclear Regulatory Comm.
195 East Main Street 1717 H Street, N.W.
Smithtown, New York 11787 Washington, D.C. 20555

Alfred L. Nardelli, Esq. Hon. Patrick G. Halpin
Assistant Attorney General Suffolk County Executive
New York State Department of Law H. Lee Dennison Building

r 120 Broadway Veterans Memorial Highway
| Room 3-118 Hauppauge, New York 11788

New York, New York 10271

MHB Technical Associates Dr. Monroe Schneider
1723 Hamilton Avenue North Shore Committee

| Suite K P.O. Box 231
| San Jose, California 95125 Wading River, New York 11792

Mr. Jay Dunkleburger Edwin J. Reis, Esq.**
New York State Energy Office George E. Johnson, Esq.
Agency Building 2 U.S. Nuclear Regulatory Comm.
Empire State Plaza Office of General Counsel
Albany, New York 12223 Washington, D.C. 20555
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David A. Brownlee, Esc. Mr. Stuart Diamond
Kirkpatrick & Lockhart Business / Financial
1500 Oliver Building NEW YORK TIMES
Pittsburgh, Pennsylvania 15222 229 W. 43rd Street

New York, New York 10036

Douglas J. Hynes, Councilman Mr. Philip McIntire
Town Board of Oyster Bay Federal Emergency Management
Town Hall Agency
Oyster Bay, New York 11771 26 Federal Plaza

New York, New York 10278

Adjudicatory File
Atomic Safety and Licensing Board

Panel Docket
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

h
Lawrence Coe LanpKer
KIRKPATRICK & LOCKHART
1800 M Street, N.W.
South Lobby - 9th Floor
Washington, D.C. 20036-5891

* By Hand, June 10, 1988
** By Telecopy, June 10, 1988
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